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OF THE STATE OF ILLINOIS

N THE MATTER OF: )

LIVESTOCK WASTEREGULATIONS
35 ILL. ADM. CODE506

STATE OF ILLINOIS
Pollution control Board
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NOTICE

TO: DorothyM. Gunn,Clerk
Pollution ControlBoard
JamesR. ThompsonCenter
100 W. Randolph,Suite11-500
Chicago,IL 60601-03286

MatthewJ.Dunn,Chief
EnvironmentalControlDivision
Office of theAttorneyGeneral
JamesR. ThompsonCenter
100 W. Randolph,1 1~ Floor
Chicago,IL 60601-3218

ThomasV. Skinner,Director
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
Springfield, IL 62794-9276

Dr. JohnR. Lumpkin
Illinois Departmentof PublicHealth
535 WestJefferson,Floor 5
Springfield, IL 62761-5058

BrentManning,Director
Illinois DepartmentofNaturalResources
524 SouthSecondStreet
Springfield, IL 62701-9225

Carol Sudman,HearingOfficer
Illinois Pollution ControlBoard
600 SouthSecond,Suite402
Springfield,IL 62704

ServiceList

PLEASE TAKE NOTICE that on Monday, June 4, 2001,we filed theattached

Motion to File Instanter The PostHearing Commentsof theIllinois Farm Bureau,

Illinois BeefProducersand Illinois Pork Producers with theClerk of theIllinois Pollution

Control Board, a copyof which is herewithserveduponyou.

THIS FILING IS BEING SUBMITTED ON REYCLED PAPER



Respectfullysubmitted,

ILLINOIS FARM BUREAU, ILLINOIS BEEF
ASSOCIATION, ILLINOIS PORK PRODUCERS.

By:

RoyM. Harsch
SheilaH. Deely
GARDNER, CARTON & DOUGLAS
321 NorthClark Street
Chicago,Illinois 60610
(312)644-3000

Oneof Its Attomeys/



RECEIVED
CLERK’S OFFICE

ILLINOIS POLLUTION CONTROLBOARD JUN 0 4 2001
June4, 2001 STATE OF ILLINO S

IN THE MATTER OF: ) Pollution Control Board
)

AMENDMENTS TO LIVESTOCK WASTE) RO1-28
REGULATIONS )
(35 ILL. ADM. CODE506) )

MOTION FOR LEAVE TO FILE INSTANTER

Now cometheIllinois FainBureau,Illinois BeefProducersandIllinois PorkProducers

by its AttorneysRoyM. HarschandGardner,Carton& DouglasandrequestthattheHearing

Officer allow thefiling of thesePostHearingCommentsinstanterfor the reasonssetforth

herein.

1. OnThursday,May31, 2001 theundersignedcounselspokewith theHearingOfficer

regardingtheJune1, 2001 duedatefor submittingpost-hearingcommentsandwasdirectedto

file thesecommentswith aMotion For Leaveto File Instanter.

2. Becauseof absencefrom theoffice onbusiness,theundersignedcounselhasbeen

unableto completethesecommentsand to havethemreviewedby his clientsin timeto meetthe

June1, 2001 deadline.

3. TheBoardhasan interestin developingafull andcompleterecord. Themembersof

the threeorganizationsrepresentedby theundersignedaresomeof theproducersdirectly

impactedby theseproposedrules.



4. Becausethereis no statutorydeadlineandno responseprovidedto othermembersof

thepublic to respondto thesePost-HearingComments,no membersofthepublicoraregulatory

agencyhavebeenorwill beadverselyimpactedby filing thecommentsseveraldayslate.

Therefore,for thereasonssetforth herein,werequestthat thehearingofficergrantthis

Motion forLeaveto File Instanterauthorizingthefiling oftheattachedpost-hearingcomments.

RoyM. Harsch
GardnerCarton& Douglas
321 NorthClark Street
Chicago,Illinois 60610
(312)644-3000

CHO1/12156743.1



ILLINOIS POLLUTION CONTROLBOARD CLERK’S OFFICE
June4,2001 JUN 042001

STATE OF ILLINUISIN THE MATI’ER OF: Pollution Control Board)
AMENDMENTS TO LIVESTOCK WASTE) RO1-28
REGULATIONS )
(35ILADM.CODE5O6)

POST-HEARINGCOMMENTS

TheIllinois FarmBureau,Illinois BeefProducersandillinois PorkProducersrespectfully

submitthesepost-hearingcommentson theamendmentsto theLivestockWasteRegulations,35

B. Adm. Code506.

1. Themembersof thethreeorganizationslisted abovearedirectlyimpactedby the

proposedconstructionstandardsunderconsiderationby theBoardin this matter. As theBoardis

aware,thesethreeorganizationswereactivelyinvolved whenthe originalPart506 ruleswere

enactedby theBoardonMay 15, 1997, asmandatedby theLivestockManagementFacilities

Act (510ILCS 77/1 et seq.)(“LMF Act”). SincetheadoptionofthePart506 rules,the

LegislatureamendedtheLMIF Act (SeePublicAct 90-565,eff. January2, 1998 andPublicAct

91-110,eff. July 13, 1999). TheamendedLMIF Act createstheLivestockManagementFacilities

Act AdvisoryCommittee(“Advisory Committee”) to assisttheDepartmentof Agriculture

(“Department”)in thedevelopmentandadoptionofrulesto implementtheamendedLMiF Act.

Theserulesincludeproposeddesignandconstructionstandardsfor livestockwastehandling

facilities andwastelagoons. Ourorganizationshaveworkedcloselywith theDepartmentand

theAdvisory CommitteethroughouttheDepartment’sdevelopmentof the implementationrules.



2. In largepart,webelievethatthe currentDepartmentrulesandtheproposedrevised

Part506 rulescurrentlyin considerationby theBoardrepresentan improvementandrefinement

overtheoriginal regulations.Wewould like to takethis opportunityto commendthe

Departmentandall ofthemembersoftheAdvisory Committeewho haveworkeddiligently to

developtheproposedregulationsandseethemto theirfinal adoption. We would alsolike to

commendall oftheparticipantsbeforetheDepartmentandbeforetheBoardfor theirwork in

presentingtheirviewsin aneffectiveandcordial mannersoasto allow theagenciesthe

opportunityto fully considerall ofthecommentsandto developsound,workablerules.

3. Thoughwearein generalagreementwith theproposedPart506 changes,webelieve

certainchangesandclarificationsarenecessary.We raisetheseissuesforthe samereasons

raisedby JamesR. Scheetzathearing,namelythatproducersof livestockdo nothavetheability

to passalongto thepurchasersofthat livestocktheadditionalcostsassociatedwith compliance

with theseregulations.Accordingly,if livestockis to remainaviable andcompetitivepartofthe

Illinois economy,bothin theproductionoflivestockandasalargeconsumerofgrainproduced

in Illinois, livestockproducersmustbesparedfrom compliancecoststhatarenotnecessary.

In thisregard,wemusttakeexceptionto Mr. Goetsch’sstatementthat “it is the

department’sbeliefthattherecentamendments,therecentamendmentsoftheAct suggested

enhancementsshouldbe requiredwhenfacilities areproposedin certainareasthat aredeemed

sensitive”(Transcriptat 14). This is contradictedby therecentamendmentsto theAct andthe

Legislature’sexplicit finding thattheexistingrules“areaccuratefor today’sindustrywith afew

modifications.” (LMF Act Section5(a)(5)).



TheDepartment’smisleadingcharacterizationofthe intentoftherecentamendmentshas

ledto proposalofruleslike thoseat 506.310(b)(1)and(2), whichwould increasetherequired

thicknessof exteriorwalls andfloorsfrom 4 inchesto 5 inchesand6 inchesto 8 inches

respectively.TheDepartmenthasnot citedanyenvironmentaljustificationfor this change.In

fact,in responseto ourquestion,Mr. GoetschconcededthattheDepartmentwasnot awareof

thefailure ofany facility thatwasconstructedin accordancewith thecurrentstandardsforwalls

andfloor thickness,asfoundin theMidwest PlanServicestandards(“MWPS”) (Transcriptat

13). As Mr. Scheetzattestedat hearingandasfurtherevidencedby thecostfiguresheprovided

in his public commentsfiled onMay 15, thesetypesof changesaddsignificantcoststo aproject

thatarenotjustifiedby anyapparentbenefit.We echotherequestby Mr. Scheetzathearingfor

justification forthesemorestringentstandardsproposedby theDepartment.

TheMXVPS addressesanyconcernsoftheDepartment.This Documentprovidesthatin

appropriateinstances,additionalfloor thicknessandwall thicknesswill be required.We

thereforerequestadeletionoftheproposedrules’ blanketincrease.TheDepartmentakeadyhas

theright to requirean applicantto constructits facility with appropriateextraprecautions.These

morestringentrequirementsmaybe imposedwhenjustifiedby sitespecificconditionsthat

requireextraprecautions.

4. OurnextcommentinvolvesarequestthattheBoardembracetheapparentrecognition

by theDepartmentthattheLMF Act waswrittenin amannerthat acknowledgestheimportance

of sitespecificconditionsasthekeyto determinetheappropriateconstructionstandardsfor

livestockwastefacilities. TheLIVIF Act’s referenceto theuseofMWPS recognizesthata

minimumrequirementmustbe established.As setforth in theMWPS,site specificconditions



canrequireadditionalprotectionslike thicker floorsandwalls. As testifiedto by Mr. Goetsch,

theDepartmenthasrecognizedthisconceptby includingarequirementset forth in several

designrulesthatthe engineerorconsultantmay“proposeanalternativeif thesame... can

modify orexceedthesestandardsin orderto meetsitespecificobjectives,if theysodesire.” Mr.

GoetschalsotestifiedthattheDepartmenthashad“severalcasessincethe amendmenttook

effectfor consultantsto exercisethatoption” (Transcriptat 15). For example,Mr. Goetsch

acknowledgedthat aconsultantcouldtakeinto considerationlocal conditionsto designan

individualfacility andproposeacontinuousconcretefloor in lieu oftherequirementsspecified

in theproposedRule506.305(a)ofconstructionjoints andwaterstops. (Transcriptat 15). This

concept,to allowa consultantorprofessionalengineerto designalivestockmanagementfacility

to addresssitespecificconditions,mustbecarriedforwardinto thenewrules. Reference

constructionstandardslike theMWPS,andeventheconstructionstandardrulesthemselves,

needameasureof flexibility to meetlocal needs.

5. Ournextcommentis arequestthattheBoard acknowledgethe explanationprovided

bytheDepartmentthat theseproposedruleswerenot intendedin anywayto changethewaythe

Departmentprocessesapplicationsfor livestockwastehandlingfacilities andlagoonsin areas

that aredesignatedon themapas“Karst TerrainsandCarbonateRocksofIllinois.” (Themapis

incorporatedby referencein Section506.104(a)(3)). As explainedby Mr. Goetsch,“thepurpose

ofthis mapis to provideguidanceto engineers,theengineers’consultantsorthesiteownersand

operatorsin determiningwhattheirsite investigationprocesswill be. It is kind ofthefirst step

or thefirst phasein addressingtheissueofkarst.” As Mr. Goetschexplained,theresultsofthe

site investigationandtheDepartment’sreviewcontrolwhetherornot thefacility will in factbe



constructedin aKarstarea. (Transcriptat 12) If theresultsofthesitespecificinvestigationand

theDepartment’sreviewdo notshowthataspecificlocationis in factlocatedin aKarstarea,

thentheconstructionstandardsfor Karstareaswouldnot apply,notwithstandingthedesignation

ofthemap. (Transcriptat 13).

6. Our final two commentsconcerntwo ofthepointsin Mr. Heacock’stestimony.Mr.

Heacocktestifiedthatheparticipatedin theAdvisoryCommitteemeetingduringthe

developmentoftheseproposedrules(Transcriptof21). OurconcernsarethatMr. Heacockis

nowproposingonbehalfoftheIllinois EnvironmentalProtectionAgency(“IEPA”) two

fundamentalchangesto theDepartment’srulesafterthis consultationprocess.Th’esechanges

are,first, to therequirednumberofsoil boringsthatmustbedoneif thefacility is to be located

within certainareasdesignatedin theMap and,second,requiringthatperimeterfooting drains

underSection506.304to beequippedwith a samplingportandprovisionfor diversion

(Transcriptat 25). Ourproblemswith theproposedchangesat this stagein developmentofthe

rulesarebasedonproceduralfairness.First, asacknowledgedby Mr. Heacock,thesesuggested

changeswerealreadyraisedaspartofthediscussionsoftheJointAdvisory Committeeprocess

thatledto thedevelopmentoftheseproposedrules. (Transcriptat33 and34). Thesechanges

representfundamentalmodificationsto theproposedrulessubmittedby theDepartment.These

suggestionswerethesubjectof discussionandwererejectedby theDepartmentwhenthey

proposedtherules. TheIEPAhasprovidedno basisfor thesechanges,eitherby technical

evidenceortheenvironmentalneedfor thesechanges.TheJEPAalsodoesnot appearto have

examinedtheeconomicimpactoftheadditionalcostfor thesechanges.As previouslystatedby

Mr. Goetsch,therehasbeenno testimonyregardingfailureoffacilitiesbuilt in Illinois in



accordancewith thepreviousdesignedstandards.Accordingly,the Boardis without therequired

statutoryinformationoranyjustificationto adoptthesechanges.

Thesechangesarein factnot appropriate.With respectto Karstareasandtherequired

siteinvestigation,this is highly dependentuponsitespecificconditionsand,as such,is amatter

bestleft to thediscretionoftheDepartmentandtheengineerthat preparesthenecessaryplans

for submittalto theDepartment.It is entirely likely that, in someinstances,multipleboringswill

in factberequiredto properlycharact~erizethearea.But in caseswheresubstantialinformation

existsregardingtheareain question,oneboringin factmaysuffice.

With respectto perimeterdrains,thesemustbecapableofbeingdrainedto awaterwayor

field tile in orderto functionproperly. Mr. Heacock’stestimonypresupposesthatthenew

structurebuilt to complywith theproposedconstructionstandardswill leakorfail,

notwithstandingalackof anyevidenceregardingsuchfailures. Thereis no reasonfor eithera

samplingportor impoundmentof drains. Suchanimpoundmentwouldhinderthefreeflow of

drainageandthwartthefunctionofthedrain,which is to protectthe structure.In orderto make

suchasystemwork, thefacility wouldhaveto installa sumppumpwith thepotentialto operate

continuously. This would addsignificantcosts. Thesecostshavenotbeenconsidered.Again,

thereis no evidencein therecordthatany facility built in accordancewith theexisting design

standardsfailed,nor is thereanybasisto supposethat anyfacility which is constructedto meet

thepotentiallyheightenedrequirementsoftheproposedruleswill likewisefail.

7. Wewould againlike to thanktheDepartmentandtheotherparticipantsofthe

AdvisoryCommitteein thedevelopmentoftheseproposedregulations.In summary,werequest

thattheBoardacknowledgethatsitespecificconditionsshouldcontrolasto therequirementsfor



constructionstandardsbeyondtheminimumreferencedin theAct. This conceptis clearly

includedwithin theMWPS andwill bemore importantin thefuture,asthis is theprocessthat

theDepartmentintendsto follow. Wedo not believethatthereis anybasisfor theDepartment

to propose,norfor theBoardto enact,whatamountsto aunilateraltighteningofMWPSwithout

showinganactualneedfor increasedfloor thicknessandwall thickness.Thesechangeshavea

substantialcostthatwill haveto bemetby theproducer,who is not ableto passthesecostson to

theconsumerorpurchaserofthe livestockin question.We alsobelievethattheonly two

changesproposedby theJEPAareunwarrantedandarein factsignificantmodificationsto the

rulesdevelopedasaresultofthejoint committeeprocessin which JEPAparticipated.Thereis

no evidencein therecordto supporttheadoptionofthesechanges.Accordingly,werequestthat

theBoardrejectJEPA’s requestto establishamandatorynumberofadditionalsoilboring in

potentialKarst Areasandarbitrarilyrequiresamplingportsandimpoundmentofperimeter

footing drains.

RoyM. Harsch
SheilaH. Deely
GardnerCarton& Douglas
321 NorthClark Street
Chicago,Illinois 60610
(312)644-3000

CHO1/12156754.1



CERTIFICATE OF SERVICE

Theundersignedcertifiesthat a copyoftheforegoingNotice of Filing andthe

attachedMotion to File Instanter, The PostHearing Commentsof theIllinois Farm

Bureau, Illinois BeefProducersand Illinois Pork Producerswasfiled by handdelivery

with theClerk ofthe illinois Pollution ControlBoardandserveduponthepartiesto whom

saidNoticeis directedby first classmail, postageprepaid,by depositingin theU.S. Mail at

321 North Clark Street,Chicago,Illinois on Monday,June30, 2001.

/1
CHO1/12157211.1



RO1-28SERVICE LIST
Livestock WasteManagement

Monday, June 4,2001

CindyBushur-Hallam
Departmentof NaturalResources
524 5. SecondStreet
Springfield,IL 62701

CynthiaErvin
GeneralCounsel
Illinois Departmentof Agriculture
Of TheStateof illinois
Illinois StateFairgrounds
P.O.Box 19281
Springfield, IL 62794-9281

ScottFrank
Illinois Departmentof Agriculture
BureauofEnvironmentalPrograms
P.O. Box 19281
Springfield, IL 62794

PamHansen
Illinois StewardshipAlliance
P.O.Box 648
Rochester,IL 62563

RichardW. Davidson
Illinois PorkProducersAssociation
2200GreensideDrive
Springfield, IL 62704-3218

Terry Feldmann,P.E.
Feldmann& Associates
1191 CarolynCt.
EastPeoria,TL61611

WarrenGoetsch
Illinois Departmentof Agriculture
Division ofNaturalResources
P.O. Box 19281
Springfield, IL 62794

Jamest. Harrington
RossandHardies
150N. MichiganAvenue
Suite2500
Chicago,IL 60601-7567


