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BEFORE THE | LLI NO'S POLLUTI ON CONTROL BOARD

STATE OF ILLINO S

PEOPLE OF THE STATE OF ILLINOS, )
)
Conpl ai nant, )
)
VS. ) PCB 96-233

) (Enforcenent - Land)
ESG WATTS, | NC., )
)
Respondent . )

The following is the transcript of a hearing held
in the above-entitled matter, taken before me, Angela M
Jones, CSR-RPR, a Notary Public in and for the State of
[Ilinois, before DEBORAH L. FRANK, Hearing Oficer, at the
Mercer County Courthouse, 100 Southeast Third Street, in the
City of Al edo, County of Mercer, and State of Illinois, on

the 13th day of March, A . D. 1997, commencing at 10:30 a.m
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HEARI NG TAKEN BEFORE:
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BY: DEBORAH L. FRANK, ESQUI RE
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(217) 356-5275

APPEARANCES:

STATE OF ILLINO S
OFFI CE OF THE ATTORNEY GENERAL
BY: JANE McBRI DE, ESQUI RE
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HEARI NG OFFI CER:  Good norning and wel cone to the
hearing in People of the State of Illinois v. ESG Watts,
Inc., PCB 96-233.

As | think everyone is aware, at |east the
attorneys are aware, the board did grant partial sunmary
j udgrment | ast week on some of the counts. So this hearing
will focus on the remaining issues in the conplaint and the
anended conpl ai nt.

"Il note for the record there are nenbers of the
public present. [If any of you wi sh to speak, you may cone
forward and be sworn in and make a statenent on the record.
However, you are subject to cross-exam nation by the
attorneys. Don't let that scare you. If you want to say
sonet hing, come on up. VWat | will do is probably ask if
there's anyone who's interested during or after breaks or if
we take a later break -- | don't know that we're going to
take a lunch break, but at least | will ask if there's
anyone who's interested.

I f anybody who's here wants to make a statenment on
the record but has to | eave, please let ne know We'll get
you in before you go. Qherwise, we will just go ahead and
proceed.

If the attorneys want to go ahead and nmake an

appear ance on the record.

L. A REPORTI NG (312) 419-9292
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M5. McBRIDE: Jane McBride for the People, Illinois
Attorney CGeneral's Ofice.

MR DAVIS: Thonas Davis, Illinois Attorney General's
Ofice.

MR WOODWARD: Larry A. Wodward, Corporate Counsel
ESG Watts, Inc.

HEARI NG OFFI CER: Ms. McBride, do you have an opening
st at ement ?

M5. McBRIDE: Yes, | do.

HEARI NG OFFI CER: Pl ease proceed unl ess there are any
prelimnary matters.

MR WOODWARD: I n response to the granting of the
summary judgment, | believe that that takes care of some of
the remaining issues that they claimare at issue. |If you
| ook at the summary judgnment, as to Count 2, it indicated
that Section 12(a) and 21(d)(2) of the Act were still at
issue as to Count 2. But Count 3 finds a violation of
Section 12(a) and 21(d)(2) based upon the same set of facts,
so | don't believe you can find us responsible with the sane
set of facts under two counts.

HEARI NG OFFI CER: As you know, the hearing officer does
not make the ultimte determination in the case. | amleft,
as you are, with what the board order is. Because the board

order does ask us to address those, you know, that's up to

L. A REPORTI NG (312) 419-9292
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the State, whether they're going to or not. But the board
order nakes it clear that that information would be rel evant
at hearing.

My suggestion would be to put whatever your
argunents are into your post-hearing brief.

MR WOODWARD: Ckay. Let's see. There was an evidence
deposition taken of a M. Liss; and in the course of that
deposition, he relied on certain reports that were
purportedly presented to nme after he had conpleted his
deposition and left for the day.

In | ooking at those, though, his testinony says
that the sanples were gathered in August of 1996; and what |
was presented showed sonething that was gathered by the
agency in June of "96. So | was never presented with
anything that he relied upon in his deposition

| had objected in the deposition to his testinony
about that, but I'mraising it as a prelimnary matter
because | intend to object to the entry of that evidence
deposi tion altogether.

HEARI NG OFFI CER:  Ckay. At this time, they have not
nmoved the entry of that exhibit. Wy don't we go ahead and
proceed; and if they nove the entry of the exhibit, then we
will deal with it at that tine.

Is there anything further?

L. A REPORTI NG (312) 419-9292
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Pl ease, conti nue.
M5. McBRIDE: Thank you.

M ss Hearing Exam ner, M. Wodward, we are here
today to address the violations remaining after the board
granted the People's notion for summary judgnent |ast week.
The violations left for hearing today include water
pol I uti on, exceedances of groundwater standards, conducting
wast e di sposal operations in violation of the board's
regul ations, failure to upgrade financial assurance to neet
the cost estimate approved for the Septenber 6, 1996,
suppl enental permt, failure to provide final cover at the
landfill, and exceedance of final contours.

The groundwat er and surface water pollution
vi ol ati ons have been addressed in an evi dence deposition, as
just nentioned, of Ken Liss, |EPA groundwater unit manager
taken on January 8, 1997. W will nove for entry of that
deposition first. W will then address the final contour
and final cover violations with testinmony fromtwo Illinois
EPA environmental protection specialists.

The rest of the hearing will pertain to the nost
recent financial assurance violations, econonmc benefits,
and the decisions that have been nade regarding the | oss of
the Viola Landfill and noney. Some of this testinmony wll

address what are known as 33(c) and 42(h) factors which, in

L. A REPORTI NG (312) 419-9292
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accordance with the Environnental Protection Act, are the
factors the board considered when setting the penalty.

W will address, in particular, the duration of
vi ol ati ons, the absence of due diligence, econom c benefits
accrued to the Watts conpany, and the potential of injury to
heal th and the environnent.

ESG Watts is no stranger to the board. Al three
of the conpany's Illinois landfills have been the subject of
pendi ng acti ons before the board. The Watts landfills have
been the subject of Grcuit Court enforcenent actions, as
wel | as nunerous administrative citation orders. Many of
t hese actions, past and present, involve the very sane
violations that are at issue again here today.

Even while this action was pending, this one
before the board today, a new permt was issued to Watts
Septenber 6, 1996, for the Viola Landfill which included new
cost estimates. Despite the pendency of this action, Watts
has, to this day, refused to fund the Viola Landfil
Fi nanci al Assurance Trust Fund so as to neet the new cost
estimates of the Septenber 6, 1996, permt.

The relief the People seek today includes conplete
closure of the Viola Landfill which would require ESG VWatts
to nmove the waste which exceeds the final contours or site

the landfill as a new pollution-control facility. Conplete

L. A REPORTI NG (312) 419-9292
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10

closure would al so entail upgrading the final cover so it
may be certified by the Illinois EPA. Conplete closure
woul d al so mean ESG Watts nust address the issue of
detection of organic contam nants in the groundwater.

The People also seek relief in the formof a fully
funded financial assurance trust fund, upgraded to cover the
current cost estinates.

These enforcenment actions agai nst Watts have been
expensive in both tinme and noney. They are horribly
repetitive. The same violations have reoccurred anmong the
three landfills and at each landfill individually.

The Peopl e ask the board to do everything inits
power to obtain conplete closure of the Viola Landfill and
assure that Watts does, indeed, actually deposit the
required assurance in the Viola Landfill's trust fund.

Thank you.

HEARI NG OFFI CER: M. Wodwar d?

MR WOODWARD: It's ny understandi ng we've al ready been
ordered to fund the trust fund as to what was in sunmary
j udgrment Count Numnber 1.

HEARI NG OFFI CER:  Except that the board did say inits
order that it was not addressing the issues in the amended
conpl ai nt .

MR WOODWARD: Correct.

L. A REPORTI NG (312) 419-9292
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As far as ESG Watts is concerned, there is no
i ssue as to anended Count 1. W adnmit that we have not yet
funded the trust fund. So that takes a factual issue out of
this hearing. The only issue that would remain is what is
the appropriate action to take in regard to that.

We intend to present evidence that we're worKking
on the siting application for Mercer County to site the
over hei ght so that we can then do a conplete closure of the
Viola Landfill.

As to Count 2, ny argunment is or nmy contention is
that there are no remaining factual issues in Count 2, that
the only issue left for Count 2 is the appropriate penalty
to be assessed agai nst ESG Watts and any renedi al or
corrective action that would be ordered.

HEARI NG OFFI CER:  So are you admitting to the
violations within Count 2?

MR WOODWARD: No. M point is that Count 3 has
already ruled on the remaining i ssues of Count 2; and,
therefore, there is no pending violation. It's the sanme set
of facts that is alleged in Count 3 and Count 2 for the
remai ning i ssues. W are not admitting any further
vi ol ati ons.

We are going to show that there is no inmediate

envi ronnent al inpact from any groundwater exceedances which

L. A REPORTI NG (312) 419-9292
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are admitted already in our admi ssions to request for facts;
that we are conplying with the groundwater nonitoring
reporting -- nonitoring and reporting requirements of our
permt, and we have been since the second quarter of '95;
and that we are pursuing both assessnent and corrective
action alternatives to address what we believe the problem
is.

HEARI NG OFFI CER:  Let's go off the record.

(Di scussion off the record.)

HEARI NG OFFI CER:  Let's go back on the record.
apol ogi ze, M. Wodward.

VMR WOCDWARD: As to Count 3, there are no factua
i ssues remaining as to the issue of liability under
Count 3. W intend to produce evidence that says that we
are conplying with the nmonitoring and reporting requirenments
of our permt since the second quarter of 1995; that we have
a contract with an organi zati on, Resource Technol ogy
Corporation, to deal with corrective action; that we are
pur sui ng assessnent of the problemand we intend to submt
an assessnent report; and also that there is no inm nent
environnental harmresulting fromour actions.

As to Count 4, the matters are at issue; however,

we do not deny that we haven't obtained certification of

final cover, and we intend to produce evidence that

L. A REPORTI NG (312) 419-9292
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i ndi cates that we cannot do so until we get the overheight
i ssue resolved and that we are working on submtting a
siting application for that.

As to Count 5, that is at issue. We intend to
produce evidence to dispute sonme of the allegations of
Count 5. W intend to produce evidence as to econonic
savings resulting fromthe exceedance of the maxi mum
permtted height, and we intend to produce evi dence show ng
that we are preparing a siting application that would dea
wi th the overhei ght issue.

Back as to Count 1, we do intend to produce
evi dence as to econonic savings as for failure to fund the
financial assurance plan. That's what we intend to do
t oday.

HEARI NG OFFI CER:  Ckay. Ms. McBride, would you call
your first wtness?

M5. MBRIDE: Yes. First | would like to -- with
regard to the deposition, the Liss deposition, | would Iike
at this tine to offer and nove it into evidence. It was a
deposition taken upon agreenent of the parties. W have a
letter here dated Decenber 23, 1996, that there would be an
evi dence taken of M. Liss on January 8, 1997. And on the
basis of that agreenment, it was agreed to be an evidence

deposition; and I would like to nmove it in.

L. A REPORTI NG (312) 419-9292
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In court, we normally would read it in. | would
like to avoid that process at this point. So we'd like to
do so.

As nmentioned, there are exhibits attached to it;
and | can nove those in separately or nove themin with the
deposi tion.

HEARI NG OFFI CER: M. Wodwar d?

MR WOODWARD: M. Liss's deposition refers to sanpling
done by agency personnel -- as soon as | find ny notes
here. On page 13 of that deposition, it indicates that, "I
| ooked at sanples that were done in August of 1996 by the
Il'linois EPA field office." That's at line 16 and 17 on
page 13 of his deposition

At line 24 of that sane page, | objected to
testinmony relying upon those sanples until | could deternine
the chain of custody of sanpling nedia, et cetera, and that
I had not been -- later on we both found out that neither
one of us had been supplied with those sanpling tests. W
agreed that he could go ahead and finish his testinony, that
| would be provided themthat day or the next day.

| was provided a copy of what purported to be
t hose sanples; and what | was given is date-stanped July 17,
1996, at the bottom The sanples show they were all taken

on 6/12 of '96 which are not sanples he refers to in his

L. A REPORTI NG (312) 419-9292
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deposi tion.

So | was -- | have never been produced a copy of
what he relied upon, and | don't believe | was given an
opportunity then to fully cross-examne M. Liss as to --
nor will | be allowed to cross-exani ne today -- | nean, nor
will I be allowed to cross-exam ne today, nor will | be
allowed to test the chain of custody because | don't have
t he docunments that he relied upon.

HEARI NG OFFI CER: Ms. McBri de?
M5. McBRIDE: Yes. There was only one sanpling done
out at the Watts facility, and that --

MR, WOODWARD:  |'s she testifying?

HEARING OFFICER:  I'mall owi ng this.

M5. McBRIDE: |'mjust saying M. Liss nmisspoke when he
said "August." This is the only sanpling that was done over
t here.

You know, this objection basically goes to the
wei ght as far as credibility of the witness.

HEARI NG OFFI CER: Wbul d it be possible to obtain an
affidavit fromM. Liss that could be submtted before the
record closes to that effect, since you cannot testify for
M. Liss, explaining that about this date so that we know if
M. Wodward had the correct docunents or not?

M5. McBRIDE: |'msure that woul d be possible.

L. A REPORTI NG (312) 419-9292
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MR WOODWARD:  He was given the opportunity to correct
his deposition. He reserved reading of it. He did submt
an errata sheet. There's no nention of this correction on
that errata sheet.

M5. McBRIDE: Again, this goes to weight.

MR WOODWARD:  But it also goes to ny ability to
defend. If I'"mnot given a docunment, how do | know what
he's relying on had the proper chain of custody? There's
nothing that | have that would allow nme to defend

HEARI NG OFFI CER:  Ckay. At this tinme, | amgoing to
post pone ruling on this docunent. What | would like is, at
the cl ose, we can discuss dates for doing this. | would
like an affidavit fromM. Liss. |If the affidavit states
what you purport that it will state, that the docunentation
was the docunentation that you provided M. Wodward, then |
will allowthe deposition in with that section not being
stricken.

If the affidavit from M. Liss does not state that

this was the correct information, then that section will be

stricken. |Is that what you' re requesting?
MR WOODWARD:  No. |'m asking the whol e deposition be
stricken because it's based -- in here, he tal ks about

relying on three sets of sanpling data, one of which is the

one that I"'mobjecting to. If you strike that out, the

L. A REPORTI NG (312) 419-9292
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other two -- he's relying supposedly then on two pi eces of
data --

HEARI NG OFFICER: Wl |, at this time, since | haven't
even read the evidence deposition, there's no way for ne to
make a deci si on about whether this one piece will manage to
strike the entire thing. So | wll defer ruling onit. W
will set a date for M. Liss to enter an affidavit, but it
is my understanding this was agreed to as an evidence
deposition. So | amgoing to | ean on the side of allow ng
it in.

If we can clear up what seens to just be -- | know
from doi ng these hearings that there are a ot of tinmes when
peopl e go out and do these sanpling, and June and July and
August get mixed up. And if we can get it cleared up, |
don't think there will be a problemadmtting his
deposi tion.

MR, WOODWARD: One other point. | did submt a request
that they supply nme all this before the evidence
deposition. The response was that | had reviewed the
record, and everything that was in the record was there.

HEARI NG OFFI CER: M. Wodward, if you had a probl em
prior to the evidence deposition, your best nove woul d have
been to have filed a nmotion prior to the evidence deposition

or directly afterward. This was taken, | believe, in

L. A REPORTI NG (312) 419-9292
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January; and your objection now that you didn't receive
information prior to a deposition in January just doesn't
carry much wei ght.

MR WOODWARD:  Well, it was a surprise, and | was told
I was going to be provided it. And they gave me sonet hing
t hat day, but what they gave ne doesn't correspond to his
testi nmony.

HEARI NG OFFI CER:  Ckay. Well, let's go ahead and nove
on then fromthis.

Do you have any nore prelimnary information? Do
you have the acconpanyi ng exhibits?

M5. McBRIDE: Right. They're with the other exhibit.
People's Exhibit 1 is the Supplenment Permt 1991-285, as
People's 2, which was offered during the tinme of the
deposition. We'd like to nove for admi ssion of that into
evi dence.

HEARI NG OFFI CER: So you did not mark the evidence
deposition as an exhibit?

MS. McBRIDE:  No.

HEARI NG OFFICER: | would Iike to go ahead and do
that. Wiy don't we mark it 1 and mark this one 1A --

MB. MBRIDE: Ckay.

HEARI NG OFFI CER:  -- just for the board's purposes? It

will make it easier for them And People's Exhibit 1A was

L. A REPORTI NG (312) 419-9292
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provided at the tine of the evidence deposition?

MB. McBRIDE: Right.

MR WOODWARD: W have no objection to that being
admtted on an independent basis. |It's the permt.

HEARI NG OFFI CER:  Ckay. Then that is admtted into
evi dence as People's 1A

Pl ease, conti nue.

M5. McBRIDE: At this time, the People would like to

call Gary G nma.
(Wtness sworn.)
GARY Cl MA,
called as a witness, after being first duly sworn, was
exam ned and testified upon his oath as foll ows:
DI RECT EXAM NATI ON
BY M5. MBRI DE:
Q Gary, would you please state your full name and

spel |l your |ast nanme for the record?

A Gary CGm, CGi-nma.

Q Gary, where do you work?

A At the Illinois EPA in Springfield, Illinois.

Q VWhat is your current position?

A I"man environmental protection specialist in the

Bur eau of Land.

Q What section of Bureau of Land?

L. A REPORTI NG (312) 419-9292
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A The Permit Section.

Q How | ong have you held this position?

A In the Division of Land Pollution Control, since
1990.

Q VWhat are your duties as environnental protection
specialist in the Division of Land?

A To review applications for various solid waste
managenent facilities and recomend either issuance, denial
of those applications for a permt.

Q Gary, in your position as environnental protection

speci alist, are you the individual who's primrily

responsi ble for the issuance of the Viola Landfill permts?
A Yes, | am
Q Gary, we'll talk nore about Viola in just a

mnute, but | need to get a little bit nore information
about your background.
VWhen did you start to work for the Illinois EPA?

A I n 1980.

Q And you' ve been in your current position for seven
years. So prior to 1990, what position did you hol d?

A I was in the Division of Water Pollution Control
Industrial Unit.

Q Is that in Permts as well?

A Yes, it is.

L. A REPORTI NG (312) 419-9292
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Q Can you tell us briefly what your educationa
background is?

A | have a bachelor's fromthe University of
[Ilinois.

Q What is that bachelor's in?

A Par don ne?

Q VWhat are the subjects of your bachel or's?

A Zool ogy and chem stry.

Q Have you taken any continui ng educati on courses or
had any additional training?

A Yes, | have.

Q Can you tell us --

A | have taken courses in landfill liner design and
construction and groundwater flow and contam nant transport
and electric utility waste disposal and cost estimating for
cl osure and post-closure care of solid waste facilities.

Q Gary, getting back to the Viola Landfill, how | ong
have you been responsible for permtting of the Viola
Landfill?

A Si nce 1991.

Q And what do those responsibilities entai
specifically with regard to Viol a?

A It would be review of the applications submtted

by the permittee for various nodifications to the origina

L. A REPORTI NG (312) 419-9292
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operations and issuance or denial of those requests.

Q Did you review any docunents in the Viola file in
preparation for today's hearing?

A Yes, | did.

Q VWhat docunents did you revi ew?

A The permt file for Viola Landfill.

Q VWhat's in that permt file?

A The records stem from 1973 from the ori gi nal
devel opnent operation permit to the present.

Q Based on your review of those docunments, Gary, do
you have an opinion as to whether the Viola Landfill's
currently in conpliance with the pernmt?

A Yes, | do.

Q VWhat is that opinion?

MR WOODWARD: | object. There's already a
determ nation that we're not. That's Count 3. And as to
Count 5, there's no issue as to the overheight. | nean, |
don't know what purpose this particular line of questioning
serves as to the conplaint.

HEARI NG OFFI CER: Ms. McBri de?

MS. McBRIDE: According to board order, we do have
i ssues left; and summary judgnment was regarding those
specific counts. So this hearing does have to do with the

remai ni ng counts.

L. A REPORTI NG (312) 419-9292
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HEARI NG OFFI CER: M. Wodward, | understand your
objection. As | said earlier, our hands are tied by the
board order which requested information on Count 2. And
al t hough you have said that count recovers it, you were not
ready to admt violations. So they do need to put on that
evidence. As | said before, I would nmake any argunents in
nmy post-hearing brief.

Pl ease, conti nue.
HEARI NG OFFI CER: Do you renenber the question?
Do you have it?

M5. McBRIDE: Yeah. | had asked himif he had any
opinion as to whether Viola Landfill's currently in
conpliance with its permt.

BY M5. McBRI DE:

Q Do you have an opinion as to --

A Yes, | do.

Q VWhat is that opinion?

MR WOODWARD:  (bj ection, no foundation. | nean, what
factors is he relying upon for the opinion?

HEARI NG OFFI CER:  Can you ask a background question
pl ease?

MB. MBRIDE: Ckay.

BY M5. MBRI DE:

Q Gary, what is the basis for your opinion?

L. A REPORTI NG (312) 419-9292
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A The permitted final height of the landfill as
originally permtted in 1973. Currently, the [ andfil
exceeds that permtted envel ope hei ght.

Q And so what is your opinion?

A That the landfill is not in conpliance with its
ori ginal devel oprment permt.

M5. McBRIDE: M ss Hearing Examner, just for the
record, 1'mgoing to talk first about People's Exhibit
Nurmber 14.

HEARI NG OFFI CER:  Does M. Wodward have a copy of
t hat ?

M5. McBRIDE:  Yes, he does.

BY M5. MBRI DE:

Q Gary, |'m handing you what is narked People's
Exhi bit Nunber 14. Wyuld you please tell nme what that is?

A This is a topographic -- or at |east draw ng of
t he proposed final contours of the landfill dated May 5,
1973, which was submtted, | believe, with the original 1973
application for permt.

Q There's sone information up in the right-hand
corner there?

A Yes, there is.

Q Can you tell us what that is?

A A key to the synmbols on the topographic map of

L. A REPORTI NG (312) 419-9292
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runof f fl ow direction, drainage ways, final contours, and
property lines.

Q And bel ow that on the right-hand side?

A "ESG Watts, Viola Landfill, Figure 4, Fina
Contours and Drai nage Way, O osure/Post-Cd osure Plan, Viola
watts Landfill, Viola, Illinois,” and dated 3/12/1991

Q So those are the final contours permtted for this
landfill?

A Yes, they are.

Q Gary, is that sonmething you rely -- is a map such
as that something that would customarily be | ocated in the
landfill's permt file?

A Yes, it woul d.

Q Is it sonething you rely on regularly in your
permtting duties?

A Correct.

M5. McBRIDE: M ss Hearing Examiner, | offer People's
Exhi bit 14 and nove for its adm ssion.

HEARI NG OFFI CER: Any obj ecti on?

MR WOODWARD: | have no objections to it being
admtted for it showi ng contours of final height. There is
information on here that's inaccurate, and | would object to
it being admitted for any other purpose than that.

(Pause in proceedings.)

L. A REPORTI NG (312) 419-9292
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HEARI NG OFFI CER:  Ckay. Are you objecting or not
obj ecti ng? because you're having a side bar

MR WOODWARD: | made ny objection

HEARI NG OFFI CER: Can you expl ain what you believe is
not accurate? Are you talking about dates or tinmes or --

MR, WOODWARD:  Location of the property line and the
dr ai nage way.

M5. McBRIDE: That's not the purpose of this exhibit.

HEARI NG OFFI CER:  This is just to show the contour

M5. McBRIDE: This is just to show the final permtted
hei ght .

HEARI NG OFFICER:  Then it is adnmitted for that
pur pose.

MR WOODWARD:  That was Exhibit 14?

HEARI NG OFFI CER:  Exhibit 14 is admtted.

Move on.

BY M5. MBRI DE:

Q Gary, the maximumpermtted el evation for the
Viola Landfill, can you say what that is again?

A Yes. Its elevation is 690, above sea |evel.

M5. McBRIDE: For the record, M ss Hearing Exam ner
I"mgoing to get back in sequence here. |'mnext going to

tal k about People's Exhibit Nunmber 3.

L. A REPORTI NG (312) 419-9292
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BY M5. MBRI DE:

Q Gary, |'m handi ng you what has al ready been marked
as People's Exhibit Nunber 3. Can you tell us what that is?

A It is a supplenmental pernit issued to the origina
operating permt dated February 8, 1995; and this permt
specifically approved a revised post-closure care cost
esti mat e.

Q VWat's the permt nunber on it?

A 1994- 532- SP.

Q Did you prepare this supplenmental permt, Gary?

A Yes, | did.

Q Is this supplemental pernit something that woul d
routinely be located in the landfill's permt file?
A Yes.

M5. McBRIDE: M ss Hearing Examiner, | offer People's
Exhi bit 3 and nove for its adm ssion.

HEARI NG OFFI CER:  Is there any objection?

MR WOCDWARD:  No.

HEARI NG OFFICER: It is admtted.
BY M5. MBRI DE:

Q Gary, I'd like to direct your attention to speci al
condition Nunber 4 on that permit. Wuld you please read
that condition to us?

A "Nunmber 4: This supplenmental permt does not

L. A REPORTI NG (312) 419-9292
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constitute approval of the final contours of the landfill as
presented in Plan Sheet 1 dated Cctober 14, 1994, of
application Log Nunmber 1994-532. Docunentation nmust be
provi ded showi ng why such nodification does not constitute a
new pol l ution-control facility."

Q Gary, I"'mnow going to take that exhibit fromyou
and hand you what has been marked as Peopl e' s Exhi bit
Nunber 4. Wuld you please tell us what that is? Go ahead
and open it up.

A It's a plan sheet entitled "Final C osure Plan"
dated 9/23/94, revised 10/ 14/94.

Q On the lower right-hand corner there, is there
somet hing that says "sheet Nunber 1 of 1 of the fina
cl osure plan"?

A Yes, there is.

Q Gary, is this plan sheet Number 1 referencing
speci al condition Nunmber 4, Supplenental Permt
Nunber 1994-532- SP?

THE HEARI NG OFFI CER:  Can you sl ow down for our court
reporter?

Did you get it?
THE REPORTER:  Yeah.
HEARI NG OFFI CER: This is just the map portion

A Speci al condition Nunber 4 did refer to the
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Novenmber 14, 1994, plan sheet which this is.

M5. McBRIDE: M ss Hearing Examiner, | offer People's
Exhi bit Nunmber 4 and nove for its admi ssion into evidence.

HEARI NG OFFI CER: M. Wodward, would you like to see
t he sheet?

MR WOODWARD: No. W have a copy. W have no
objections to it.

HEARI NG OFFI CER:  Then People's Exhibit 4 is admtted.
BY M5. MBRI DE:

Q Gary, who prepared this map?

A The map was prepared by Robert G Meyer, a

pr of essi onal |and surveyor.

Q Do you know what the purpose of this map was?

A The purpose of this map was to provide existing
contours of the landfill upon conpletion of the cover over
the landfill.

Q So it shows the actual elevations of the landfill?
A As they currently exist, yes.
Q Gary, is this map the basis of your opinion that
the Viola Landfill has exceeded its vertical boundaries?
A Correct.
VWhat is the highest elevation noted on that map?

704. 2.

o > O

Can you give us any idea as to the anount of area
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that's shown on that map percentage-w se as to how nuch
exceeds 690 feet in elevation?

A The estimate, | would be taking it fromthe
permttee's consultant that estimated that there is
somewhere between 6 and 7 acres of total area that may be
over 690.

Q | can take that back fromyou now

' m now handi ng you what has al ready been narked

Peopl e's Exhi bit Nunber 5. Wuld you please tell us what

that is?

A This is a supplenental permt issued June 14,
1991, to the Viola Landfill, Supplenmental Permt Nunber
1991- 098- SP

Q Al so directing your attention to the last four
pages of that exhibit, can you tell us what those are?

MR WOODWARD: Isn't this a duplicate of the one I --

M5. McBRIDE: No. There are two '91 permts.

MR WOCDWARD: |'m sorry.

A This is a portion of the application which was the
basis for issuance of this supplenental permt. This was
prepared by Rapps Engineering; and it is the establishing
vegetative cover section, the vegetative |ayer
specifications for seeding, fertilizing, mulching, and

preparing the final cover for vegetation, for growth of
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veget ati on.
Q Gary, did you personally prepare this suppl enenta
permt?

A Yes, | did.

Q Is this supplenmental pernmit something that woul d
customarily be kept in the landfill's permtting file?

A Yes.

Q Is it sonething you regularly rely on in

perform ng your permtting duties?

A Yes.

Q Gary, why was this supplenental permt issued?
Could you tell us why this supplenental permt was issued?

A Thi s supplenental permt added to the operational
permt issued in 1993 a closure plan and post-closure care
plan for the facility.

Q That was in accordance with this Rapps Engi neering
plan; is that correct?

A That's who prepared the closure and post-cl osure
care plan for ESG Watts.

HEARI NG OFFICER:  Did you say this '91 permt
supplenented a '93 permt? |I'msorry. | think I
m sunder st ood you.

THE WTNESS: The original operational permt carries

t hrough, and all permts are supplenental to the origina

L. A REPORTI NG (312) 419-9292
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operating permt.
BY MS. M:BRI DE:

Q VWat's the date on the operational permt?

A The operational permt was in 1973.
HEARI NG OFFI CER: ' 73. | thought you said '93. That's
what confused nme. |'msorry.

Q Gary, can you tell us concisely as possible what
ki nd of vegetative cover is required for the landfill?

A A layer of 6 inches of suitable soil to support
vegetation is required.

M5. McBRIDE: M ss Hearing Examiner, | offer the
suppl enental permt with pages fromthe Rapps Engi neering
pl an whi ch has al ready been nmarked People's Exhibit 5 and
nove for its admi ssion into evidence.

HEARI NG OFFI CER:  Is there any objection?

MR WOODWARD:  No obj ections to Exhibit Nunmber 5.

HEARI NG OFFI CER:  Ckay. Then it's admtted into
evi dence.
BY M5. MBRI DE:

Q Gary, what kind of final cover is required at the
Viola Landfill that's vegetative cover plus any ot her
requi renents? What kind of final cover is required?

A A final cover of relatively inperneabl e conpacted

soils 2 feet thick is required, plus a vegetative |ayer of
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6 inches of soil

Q VWere can the operator find that information?
VWhere is that stated?

A In the Solid Waste Regul ati ons under Part 807.305
is the requirenents for the 2-foot cover | ayer.

Q Gary, what does it nmean for a landfill to certify
final cover?

A It nmeans that the landfill has conpleted closure
in accordance with the regul ati ons and has prepared the
final cover to the specifications required in the
regul ati ons.

Q Is a part of that for the landfill to submt
engi neering -- consulting engineering reports certifying
final cover?

A Yes, it is.

Q Has the Viola Landfill done that?

A W& have docunents supporting that the cover has
been certified by an engineer, that it neets the
specifications required in the regul ations.

Q VWhat does it nean for the Illinois EPA to certify
final cover?

A The 11linois EPA, upon review of those docunents,
approves the cover certification by the permttee. 1In other

words, the agency reviews the information submtted to
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testing, data submitted, and approves or di sapproves that
the construction net the regul ations, the specifications of
t he regul ati ons.

Q Has the Illinois EPA certified final cover for the
Viola Landfill?

A No.

Q Can you tell us why not?

A As part of the certification of the final cover,
the agency is prohibited at this time fromissuing that
certification because of the final contours of the landfil
bei ng over the pernmitted height which constitutes a new
pol lution-control facility or an increase in capacity of the
landfill. The agency is prohibited fromissuing that type
of permt until local siting approval is granted for the
i ncrease in capacity.

Q Gary, when did the Viola Landfill stop accepting
wast e?

A Prior to Septenber 18, 1992.

Q So it's been about four-and-a-half years since the
landfill stopped accepting waste, and it still doesn't have

a certified cover fromthe agency; is that correct?

A Correct.
Q Gary, once a landfill submits an engi neering
certification of final cover, does a |landfill have an
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obligation to maintain that final cover?

A Yes.

Q Gary, I'mnow going to hand you what has al ready
been marked as People's Exhibit Nunmber 6. Can you tell us
what that is?

A It's Supplenental Permt Nunmber 1996-184-SP issued
Septenber 6, 1996. Specifically, the permt approved
nodi fication of cost estimates for closure and post-closure
care of the Viola Landfill based on relocation of all waste
in over-filled areas and placenment of this waste in areas of
[andfill that are below permtted final grades.

Q Did you prepare this supplenmental permt, Gary?

A Yes.

Q Is this supplenmental pernit something that woul d
routinely be located in the landfill's permt file?

A Yes.

M5. McBRIDE: M ss Hearing Examiner, | offer People's
Exhi bit 6 and nove for its adm ssion.

HEARI NG OFFI CER:  Is there any objection?

MR, WOODWARD:  No obj ecti on.

HEARI NG OFFI CER:  People's Exhibit 6 is admtted.
BY M5. McBRI DE:

Q Gary, special condition Nunmber 2 of that

suppl enental permt, does it require financial assurance in
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t he anount of 300,000 -- strike that.
Does it require financial assurance in the anount
of $397, 0807

A Yes.

Q Gary, how Il ong does a landfill have to upgrade its
financi al assurance once a new cost estinmate has been
approved in a permt?

A 90 days.

Q VWhen was this supplenmental permt issued?

A Sept enber 6, 1996.

Q So the new cost estimate of $397,080 shoul d have
been placed on deposit in Viola Landfill's Financi al
Assurance Trust Fund by approxi mately Decenber 5, 1996; is
that right?

A Correct.

Q Gary, will you tell us again why this suppl enenta
permt was necessary?

A Thi s supplenental permt nodified the closure and
post-cl osure care plans approved in 1991, therefore,
requiring nodification again of the original operating
permt to include these nodifications.

Q Those nodifications were the relocation of waste
fromthe over-filled areas?

A Correct.

L. A REPORTI NG (312) 419-9292
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Q Once determned that the Viola Landfill was over
hei ght, which we spoke of with regard to the 1994
suppl enental permt, this was a significant change that
required nodi fication of the plan; is that correct?

A Yes.

Q This nodification resulted in revision of cost
estimates for the landfill; is that correct?

A Yes.

Q And t hese cost estinates included the cost of
| ocating the over-fill; is that correct?

A Yes.

Q When did Watts first submit cost estimates for
nmovi ng the over-fill?

A " mnot sure.

Q Did you make a decision with regard to the first
cost estimates that they submitted in April of 19967

A I"mnot sure about the date; but, yes, the

original cost estimates that came in, | was not -- they did

37

not nmeet the regul ations, the assunptions in the regul ations

of a third-party cost estimate and, therefore, asked for
addi ti onal docunentation to support the origina
cost estinmates.

Q So then Watts resubmitted the cost estimates; is

that correct?
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Yes.
They did so in June or August of 19967
| believe so

Were these estimates approved?

> O » O >

Yes, they were.

Q These are the estimates that appeared in the
Sept ember 6, 1996, supplenental permt; is that correct?

A They were the addition to the original cost
estimate. That addition was added as those costs, and those
costs were approved.

Q So the total, which included that addition,
appears in that anount?

A Yes, it does.

Q And that's the amount, $397,080, that was due on
Decenber 5, 1996; is that correct?

A Yes.

Q Gary, if there's another significant change at the
[andfill such as a 1995 detection of organic contam nants in
groundwat er, mght such a significant change trigger the
sanme process?

A Yes.

Q Gary, to your know edge, has Watts even started
this process with detection of organics in the groundwater?

A I''mnot aware.
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Q Gary, I'mgoing to hand you what has al ready been
mar ked as People's Exhibit Nunmber 7. Could you please tel
us what that is?

A This is a letter fromBeling Consultants dated
Cct ober 26, 1995, to ESG Watts, Incorporated; and it is an
estimate of the quantities calculated through a software
conmput er programof the fill area above el evation 690 at the
Viola Landfill.

Q Have you seen this before, Gary?

A Yes, | have.

Q VWhere have you seen it?

A

I"ve seen it in an application for suppl enenta

Q The Beling Engineering firm do you know themto
be a consulting firmhired by Watts?

A Yes.

Q Gary, is it customary to have such reports in your
permtting file for landfills?

A Yes.

Q Do such reports serve as a standard source of
i nformation that you rely on in your duties review ng perm:t
applications?

A Yes.

M5. McBRIDE: M ss Hearing Examiner, at this time, |

L. A REPORTI NG (312) 419-9292
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of fer People's Exhibit Nunber 7 and nove for its adm ssion

HEARI NG OFFI CER:  Is there any objection?

MR WOODWARD: | need to -- no objection

HEARI NG OFFI CER:  Then People's 7 is admtted.

BY M5. MBRI DE:

Q Gary, specifically, what does this report say
about the volune of waste at the landfill that is over
690 feet in elevation?

A The estinmated volune of waste that is over
el evation 690 is 52,000 cubic yards.

Q That 52,000 cubic yards, it's noted on there that
that does not include the 24 inches of final cover that
woul d be pl aced over this waste?

A Correct.

Q Gary, is this something that the Illinois EPA
would rely on as to the volume that is over height for their
permtting duties?

A Yes.

Q Gary, do you know when the Viola Landfill was
established? When did it start accepting waste?

A Prior to 1973.

Q Do you know what environmental protections are in
pl ace at the Viola Landfill? Specific question: Does this

landfill have a liner?
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A Yes, it does, not a man-made |iner as such. An
in-situ soil liner.

Q Can you tell us what that is?

A That is the existing soils -- the existing soils
are used as the liner, the containment for the facility.

Q So you said this landfill has no nman-nade |iner
what soever; is that correct?

A Correct.

Q Gary, how effective are these in-situ soils as a
formof protection?

A That really depends on the soils itself.

Q So do you have -- does the agency have any
specific information as far as the protective ability of
t hese types of liners?

A In the original 1973 application for permt, the
soils were estimated to have a perneability of approximtely
4.5 tinmes 10 to the -7 centinmeters per second.

Q So what does that nean as far as environmenta
protection?

A This is basically a clay/silt-tight type soil.

Q So --

MR WOODWARD: Did he say "tight" or "type"?

HEARI NG OFFI CER: " Type. "

THE WTNESS: "Tight."
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BY MS. McBRI DE:

Q But conpared to a man-made liner, does it afford
much protection?

A It affords protection in terns of the novenent of
water through it is extrenely slow. However, there is no
way of telling if there are small fractures or seans or
ot her unsuitable material or, | guess, nore perneabl e

material within the existing soils.

Q Gary, just one nore question. Does the Viola
Landfill have anything el se in place that mght protect the
environnent from | eachate or landfill gases?

A The landfill has a groundwater nonitoring network

for detection of any release fromthe [andfill.

Q Does it have anything else in place?
A Not that | am aware of.
M5. McBRIDE: | have no further questions of this

wi tness at this point.
HEARI NG OFFI CER: M. Wodwar d?
CROSS- EXAM NATI ON
BY MR WOODWARD:
Q The fact that the final contour, as submtted by
Bel i ng Consultants, shows that it's above 690 doesn't speak
to whether the waste is above 687 1/2, does it?

A No. It does not.

L. A REPORTI NG (312) 419-9292
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Q You have no information to indicate that the waste
was pl aced above 687 1/2, do you?

A No. | do not.

Q Have you been to the facility since 19947

A No. | have not.

Q Has anybody under you been to the facility,
anybody who's reported to you?

A Qur field staff does regularly visit the landfill.

Q Have they reported to you?

A | see their reports as part of the permt file.

Q Have any of those reports indicated a problemwth

mai nt ai ni ng vegetative cover?

A Not that | am aware of.

Q Have any of those reports indicated a problemwth
er osi on?

A Not that | am aware of.

Q Wbul d pl acenent of additional dirt to correct any

erosion problens be a reasonable solution to an erosion

pr obl enf
A I"msorry. Could you repeat the question?
Q If there is an erosion problemat the site, would

t he placenent of additional dirt and contouring that dirt so
you're trying to channel the water to certain |ocations,

woul d that be a reasonable solution to an erosion problenf?
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A Yes.

Q That woul d be all owed, but we would have to stil
obtain siting for going above the final contour height, if
you're just placing dirt to control erosion; is that your
under st andi ng of the regul ati ons?

A No. | don't believe so. Placing additional dirt
woul d not be placi ng waste.

Q So if | understand you correctly, once you' ve
pl aced the final cover on there, you could then go out and
buy dirt and put it on there; and nothing could be done
about it? You could change the final contour?

A Yes, you coul d.

Q The current refusal to grant EPA certification, is

that based solely on the final contour issue?

A Correct.
Q Do you know what the landfill was -- what area of
the landfill was originally permtted to develop -- not

devel op but to operate on?

A In ternms of acreage?
Q Yes.
A | don't have a figure of fhand.

Q Did ESG Watts use the total area that it was
permtted to operate?

A In terms of the footprint or the envel ope?

L. A REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

45

Q Foot pri nt.

A The footprint, | believe so.

Q They didn't have an additional -- what about the
envel ope?

A | believe that there are portions of the fill at

current that could accept additional waste to reach the
final permtted contours.

Q Do you know approxi mately how rmuch -- woul d that
be consi dered air space, neasuring that?

A Yes, it woul d.

Q Do you know how much air space woul d have been

avail able to Watts?

A No. | don't have a figure.

Q Wuld it exceed 500,000 cubic yards?
A | do not know.

Q You don't have the slightest idea?
A No.

Q Now, the 1991 permit, did it require that certain
nmoni toring wells be abandoned?

A I"mnot sure without getting into the permt
application itself.

Q You don't know whether that's a condition of the
permt?

A Not without referring to the permt itself.
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Q So we'll let the permt speak for itself.

Did any agency personnel go out and check whet her
there was 2 feet of conpacted soil on another 6 inches of
topsoil ?

A Not that |I'm aware of.

Q They took the engineer's word for it?

A Correct.

Q I think you nmentioned that using existing soils,
that the type of soils that were there would produce a very
slow flow, is that correct?

A Yes.

Q But your only problemwith it is, because it's not
man- made, you don't know the conpaction and whet her there
are cracks in it?

A Correct.

Q Do you know whet her an agency has ever done any
anal ysis of the flow of water based upon any sanpling data
presented since 19737

A I"mnot sure | can answer your question. Could
you rephrase that maybe?

Q My question is: Do you know whet her anybody in
t he agency has done analysis of what the flowrate is of
groundwater at this site based upon any data that has been

submtted by ESG Watts since 1973?
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A No. There has been no agency anal ysis of
groundwat er fl ow through a sanple of soil fromthe Viola
Landfill.

Q Has ESG Watts submitted any information by an
engi neer that would indicate what the flow of it is?

A No, not that I'maware of. It was requested in
the 1973 permt.

Q | believe in your direct testinmony you referred to
t he overheight as an increase in capacity. That's not
really true, is it? Because the capacity is also a question
of how nmuch additional air space they |left vacant.

A No. An increase in capacity would be increase in
the vertical height over the original contours.

Q But if the landfill's 20 acres, it allowed 690,
and they only have 7 acres that are above 690 and anot her
area was allowed to go up to 680 but they only filled that
to 660, are you increasing capacity?

M5. McBRIDE: (bjection.

MR WOODWARD:  |'m asking for himto make an

assunpti on.

HEARING OFFICER: | will allow the question.
A The envel ope we do not trade in terns of capacity,
adjusted capacity within the landfill envel ope. The

envelope is a set elevation. The permittee is allowed to
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fill within that envel ope, but he is not allowed to alter
and switch the original shape and design of that envel ope.
Q Back in 1973 when this landfill was given its

devel opnental permt, the | EPA was the one that allowed the

type of liner that this landfill has to be used; is that
correct?

A Correct.

Q This is not a landfill that had to be upgraded, is
it?

A No. The liner, you nean?

Q Ri ght .

A No.

Q It stopped accepting waste in time for it not to

be subject to new regulations; is that correct?

A Ri ght .
MR, WOODWARD: | believe that's all | have of this
W t ness.

M5. McBRIDE: Just a mnute.
(Pause in proceedings.)
REDI RECT EXAM NATI ON
BY M5. MBRI DE:
Q Gary, nust the final cover and vegetative |ayer be
established within the permtted final contours?

A Yes.
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Q Gary, with regard to a different subject, with the
groundwat er nonitoring, M. Wodward asked if the agency had
done any groundwater nonitoring out at the site.

MR WOODWARD: | didn't ask that question.

M5. McBRIDE: Determination of flow.

MR WOODWARD: | said "analysis,” but that's different
t han nonitori ng.

HEARI NG OFFICER:  Right. | believe she's correcting
t hat .

BY M5. MBRI DE:

Q The question was: Has the agency done any flow in
groundwat er anal ysi s? Nonet hel ess, Gary, whose
responsibility is it to do groundwater analysis on a site?

A The permttee.

Q And that analysis is to be done under the auspices
of an assessnent nonitoring plan; is that correct?

A Normal ly, it is referred to as a detection
nmoni t ori ng pl an.

M5. McBRIDE: Thank you.

HEARI NG OFFI CER: Anyt hi ng el se?

MS. McBRIDE:  No.

HEARI NG OFFI CERE M. Wodwar d?
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RECROSS- EXAM NATI ON
BY MR WOODWARD:

Q M. -- is it Cnm?

A Cma, yes. Correct.

Q Are you in charge of landfills in Christian County
by any chance?

A No, |'m not.

Q Are you famliar with a -- never mind. 1'Il not
ask that question.

HEARI NG OFFI CER: Anything further? Are you done wth
this wtness?

M5. McBRIDE: | have nothing further

MR WOODWARD: Before we proceed, | have a w tness that
I'"d like to be able to present out of turn. He has plane
tickets to | eave at 1:00.

HEARI NG OFFI CER:  |s there any objection? Wy don't we
go off the record

(Di scussion off the record.)

HEARI NG OFFICER: W will go ahead then, M. Wodward,
and allow you to call your wi tness who needs to | eave.

MR WOODWARD:  Thank you. | would call Art Evans.

HEARI NG OFFI CER: M. Evans, if you could cone forward
and be sworn.

(Wtness sworn.)
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called as a witness, after being first duly sworn,

exam ned and testified upon his oath as foll ows:

Q

pl ease?

A

Q

Il1inois?

> O » O » O

Q

DI RECT EXAM NATI ON

BY MR WOODWARD:

was

Wul d you state your full name for the record,

It's Arthur Evans.

M. Evans,

No, |'m not.

VWhere are you a resident?

Davenport, |owa.

are you a resident of the state of

Are you enpl oyed by Watts Trucki ng Service, Inc.?

That is correct.

I n what

capacity?

A corporate controller.

As corporate controller

with the financial records of ESG Watts, Inc.?

A

Q
ESG Wat t s,
Sept enmber

present ?

Yes, |

am

are you also famliar

Have you revi ewed those records to determne if

I nc.,

1991 --

has borrowed funds fromthe period of

excuse ne -- Septenber 9, 1991
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Yes, | have.

Q Have t hey borrowed funds during that period of
time?

A Yes, they have.

Q Do you know at what interest rate those funds have
been borrowed?

A At various rates between 0 percent and
8. 75 percent.

Q So 8.75 percent is the highest rate of borrow ng
of funds during that period of tinme?

A That is correct.

Q VWhen was the | ast borrow ng conducted?

A On July 18, 1994.

Q Since that time, has ESG Watts attenpted to borrow
nmoney and been refused?

A Yes, they have.

Q Have you exam ned what the financial assurance
records are for the Viola Landfill, the reports issued by
t he bank?

A Oh, yes, | have.

Q So you know how nmuch noney has been deposited and
when it was deposited?

A | don't have it in front of me; but, yes, we do

have those records.
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Q Did you prepare any cal cul ati ons based upon those
records as to what was the rate of return for the noney put
into the trust fund, at the Viola trust fund?

A Yes.

Q VWhat was the rate of return for the noney that was
put into Viola trust fund?

A It was a little over 4 percent.

Q Did you do any weighting anal ysis of the cost of
borrowi ng from your historical records?

A Yes, | did. As of -- our fiscal year is
January 31, 1996. In doing a weighted average cal cul ati on
as of that date --

Q I"'msorry. Didyou say '96 or '97?

A '96. A weighted average cost of borrowed noney as
of that date was 6.70 percent.

Q Is that what would be referred to as the cost of

capital or the marginal cost of capital for ESG Watts?

A Yes.

Q Have you revi ewed an econonic anal ysis prepared by
M. John Taylor of the Illinois EPA?

A Yes, | have.

Q Are you fam liar with the nethodol ogy that he used
in that report?

A Yes, | am
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Q In that nethodol ogy, do you not deduct the return
of the noney that you actually had invested versus the cost

of capital to get your interest savings?

A Yes. He's done it on an increnental differenti al
basi s.

Q Have you used your nunbers to determ ne what the
cost -- what the savings would be to ESG Watts using our

hi storical records?

A Yes.

Q And what is that nunber?

A I don't have the nunmber. |It's dramatically |ess
because he's basically using an 8 percent differential
VWere, if we're using a differential between what we earned
on the noney and our marginal rate of borrowing, it's only 3
or 4 percent differential as opposed to 8 percent
differential

Q If it's 6.70, would you use the wei ghted average;
or would you use the actual rate for this period of tine and
then this period of tinme and then this period of tinme?

A To actually do it precisely, you' d have to do it
each year.

Q But woul d using 6.70 percent, the weighted
average, dramatically affect the cal cul ati on?

A No. It woul d not.
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Q So aren't we tal king about sonmething that's only
about 2.7 percent difference?

A Yes.

Q Did you have any other disagreenent with
M. Tayl or's nethodol ogy?

A Yes. Right at the end, he's double counting --
he's actually applying his percentage, and then he's
applying it again. So it increases the nunber sonmewhat.

Q If | understood that correctly, he uses the rate
of return to calcul ate what a nunber is; and then he applies
the rate of return again?

A Yes.

Q So you're applying a rate of return to whatever
the present value of that incone streamis?

A Yes.

Q And using the present val ue al ready incorporates
the rate of return; does it not?

A That is correct.

Q So you believe that you would just use the
2.7 percent in determ ning present value, and that would
cal cul at e what our savings woul d be?

A That is correct.

Q And you don't recall what the nunber is that you

calculated it to be?
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A No, | don't.
Q Coul d you make that cal cul ati on now?
A It would be a lot |ess than hal f because of the

conmpoundi ng effect. Yes.

Q If his analysis is 116,000, yours is less than
58, 0007

A Yes.

Q | guess we'll live with that.

HEARI NG OFFI CER:  There's a cal cul ator on your desk.

Q If you had a cal culator, could you do it?
A I would need a conputer.

Q Your training is what, M. Evans?

A Cor porate financial nanagenent.

Q How | ong have you been with Watts?

Since May of 1994.

Q So you weren't present during this whole period of
time we're tal king about. You're using historical records
of the conpany?

A That is correct.

Q Are you a CPA?

A | am-- in addition to being a CPA, I'malso a CVA
and a CFM
Q I don't know what those designations stand for.

Could you tell us, please?
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A Certified Managenment Accountant and Certified in
Fi nanci al Managenent.

Q And how | ong have you worked in the area of
fi nanci al managenent ?

A 20 years.

Q If a conputer's available, if you took a recess,
how |l ong would it take you to make that cal cul ati on?

A 15 mi nutes.

VR WOCDWARD: Then | woul d excuse M. Evans with the
hope that | can recall himin about half an hour

HEARI NG OFFI CER:  Ckay. |Is there any objection to
t hat ?

MR DAVIS: Mss Hearing Oficer, why don't we proceed
with cross-exam nation; and when M. Evans conmes back, we
can address further issues?

HEARI NG OFFI CER:  That would be fine. | think that's a
cl eaner way to do it.

Pl ease, proceed.
CROSS- EXAM NATI ON
BY MR DAVI S

Q M. Evans, do you have a copy of M. Taylor's neno
in front of you?

A Yes, | do.

Q We understand from your testinony that you agree
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with his first assunption, that the actual trust fund
earnings is an interest of approximately 4 percent?

HEARING OFFICER:  I'msorry to cut you off. Can we
identify that that's People's Exhibit 10? It hasn't been
nmoved into evidence, but that way the board will know what
we're tal king about. I'msorry. Please restate your
guesti on.

MR DAVIS: Certainly.

BY MR DAVI S

Q W're referring to what we've marked as Exhi bit
Nunber 10. Your copy may not have that designation. |It's
M. Taylor's neno of January 7, 1997, directed to nyself,
Tom Davi s.

My first question is: W understand your
testinmony, M. Evans, that you agree with the first
assunption stated in that nmeno being that the trust fund
earnings is approximately 4 percent?

A That is correct.

Q The second assunption that M. Taylor had was
stated as, "ESG Watts has the ability to borrow noney at a
rate of approximately 12 percent.” W understand that you
di sagree with that. Can you explain your reasons for
di sagr eei ng?

A VWl l, we have attenpted to borrow noney over the
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| ast couple years, and we have not been successf ul

Q So you haven't borrowed any noney over the | ast
coupl e years?

A That is correct.

Q Previous to the last two years then, we understand
your testinony to be that you, the conpany, were able to
borrow noney at rates ranging fromO to 8.5 percent; is that
true?

A That is correct.

Q VWhat sub-prinme |lenders did you use?

A Most of these were secured | oans that were secured
by equi prent.

Q So it was not a financial institution type of

| endi ng?
A No. Most of themwere financial institutions.
Q Can you identify those for us?
A Yes. It was primarily KDC Fi nanci al
Q Based out of what city?
A | don't have that.

Q The third assunption that M. Tayl or had was
basi cally one of nethodol ogy, that he would have sinple
averages rather than what | guess we could cal
conmpoundi ng. Wyuld you agree with that as an assunption?

A Yes.
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Q Then the fourth assunption is nore or less a

restatenent of the regulations; so we won't go into that

one.

money

its s

accou

years

| ast

st ock

t hose

t hat

time?

I do have a question regarding the |ending of

. Isn't it true that the corporation has |ent noney to
t ockhol der during the past few years?
A Let's see. | don't know that the stockhol der

nt has increased significantly over the |last couple

Q Let's broaden that inquiry then. Prior to the
coupl e years, has the corporation lent noney to its

hol der ?
A Yes.
Q VWhat woul d be the present outstandi ng bal ance of

| oans?
A About $800, 000.
Q VWhat rate of interest, if any, is being charged on
| oan to that stockhol der?
A W use the IRS | egal rate
Q That is approxi mately what nowadays?
A | don't know.

MR DAVIS: Sir, | have no other questions.

HEARI NG OFFI CER: Do you have anything else at this
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VMR WOCDWARD: | would ask himto be excused and make
hi s cal cul ati on.
HEARI NG OFFI CER:  Ckay. That's fine. Let's go off the
record.
(Di scussion off the record.)
(Recess in proceedings.)
HEARI NG OFFI CER:  Let's go back on the record.
State your nane.
And then swear the witness.
THE WTNESS: Ronald Mehalic, Me-h-a-I-i-c.
(Wtness sworn.)
RONALD MEHALI C,
called as a witness, after being first duly sworn, was
exam ned and testified upon his oath as foll ows:
DI RECT EXAM NATI ON
BY M5. McBRI DE:
Ron, who is your enployer?
State of Illinois Environnental Protection Agency.

VWhat is your current position with the agency?

> O >» O

Envi ronnental protection specialist.

Q This position is with the Bureau of Land; is that
correct?

A Yes.

Q How | ong have you held this position?
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A Approxi mately seven years.

Q VWhat are your duties as an environnenta
protection specialist?

A Rel ated to the field, nmy duties are to inspect
cl osed and operating landfills, to inspect facilities that
are regul ated under the Resource Conservation and Recovery
Act, to investigate citizens' conplaints fielded in the
field in the Peoria Region, to, if necessary, respond to
energency situations given a spill of sone sort.

Q Is ESG Watts Viola Landfill one of the landfills
you i nspect?

A Yes.

Q Are you the only inspector for that landfill?

A Currently, vyes.

Q W'l talk nore about Viola in a mnute. | just
want to tal k about your background a little bit.

Can you tell us what undergraduate and graduate
degrees you have?

A I have a bachel or of science degree in geol ogy,
and | obtained it at the Illinois State University.

Q VWhen did you obtain that degree?

A The year 1990.

Q So inmedi ately after graduating fromlllinois

State, you started with the agency; is that correct?
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A That's correct.

Q Since joining the agency, Ron, have you taken any
conti nui ng education or training courses?

A Yes, | have. 1've taken courses by the US EPA
pertaining to the installation of groundwater nonitoring
wel I's, groundwater sanpling technol ogies, site renediation
characterization; and then I have taken various courses put
on by the Illinois EPA pertaining to closure/post-closure
care certification.

Q Ron, is your work limted to any particul ar
geographic area of the state?

A Yes. Peoria Region

Q That includes Mercer County and the Viola area; is
that correct?

A That's correct.

Q Ron, how many different landfills, both operating
and no | onger accepting waste, do you currently inspect?

A Approxi mately seven.

Q Ron, how often have you been at ESG Watts Viol a
Landfill?

A Coul d you rephrase that?

How often have you been to the Viola Landfill?

Four tines.

o > O

The first time you went was when you were training
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with the I1EPA; is that correct?

A That's correct, in 1991.

Q Al you did was go along with another inspector at
that time; is that correct?

A That's correct.

Q The second tinme you went was March 21, 1994, and
that was -- you acconpani ed Rob Wagner to help himout; is
that correct?

A That's correct.

Q The third time you went --

MR WOODWARD: | would object. She's |eading the
witness. She's testifying for himbasically.

HEARI NG OFFI CER:  That's fi ne.

Coul d you not ask |eadi ng questions, please?

MB. MBRIDE: Ckay.

BY M5. MBRI DE:

Q Ron, what was the purpose of your third visit?

A The third visit was -- as | recall, it was a
landfill inspection.

Q The fourth visit was --

A Was a groundwat er sanpling event.

Q Ron, we heard earlier today 2 feet of conpacted
clay soil and a 6-inch vegetative cover is required at the

Viola Landfill. Can you tell us why a 2-foot cover of
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conpacted clay soil is required as final cover? Wat does
that acconplish at a landfill?

A That ensures that no surface water is percolating
down into the underlying trash.

Q Wy do we want to avoid water getting into the

trash?
A The establishment of |eachate.
Q What is | eachate?
A Water that cones into direct contact with waste
Q Wy is | eachate a bad thing?
A Well, if |leachate were to start to precipitate or

accunul ate in a given area, it would find the | east avenue
of escape and, nore or less, would exit the confines of the
landfill as a |l eachate seep or a | eachate pop-out or
potentially adversely affect the groundwater.

Q Wiy do we require a vegetative cover?

A To maintain the integrity of the 2-foot liner --
or 2-foot cover. |I'msorry.

Q So to maintain the clay cover?

A To maintain the clay cover and al so to hel p soak
up like during rain events, if there's an established
vegetative cover. It would also prohibit erosion as well as
unnecessary water percolating into the underlying trash.

Q Ron, can you tell us what kinds of problens can
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occur to a landfill over tine if final cover is not
establ i shed and mmintained on the site?

A If final cover isn't established or naintained, it
woul d give way to erosion; and that also would | ead way to
exposed refuse which would, in turn -- as time and seasons
progress, the waters, be it snow or rain, would infiltrate
t he gi ven exposed erosion and percolate into the trash.

Q Ron, we heard earlier this norning the [ andfil
only has an in-situ liner. 1It's only a soil liner. Gven
that, if the final cover is not maintained at the landfill,
can the problens be exacerbated with regard to groundwater?

A That could be --

MR WOODWARD:  (bject. That's specul ati on because we
don't know the integrity of the liner. | mean, if he's
tal ki ng about sone theoretical site el sewhere, he can answer
the question as far as |I'mconcerned; but if he's talking
about the Viola Landfill, | would object because there's no
foundat i on.

HEARI NG OFFI CER: M ss McBride?

M5. McBRIDE: First of all, there was specific
testinmony as to the efficiency of this liner, of the soi
liner; so it's not a hypothetical question. |'m
specifically tal king about this |iner

Secondly, we're also |laying sone foundation here
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for future -- for questions |later on about the specific
i npacts at this landfill.

MR WOODWARD: |'msorry. Her characterization that
there was specific testinony about the quality of this liner
| don't believe was true. | nean, the prior testinony was
that this was using native soils, and he did know that there
m ght be fractures in it because it wasn't man-nade; but he
didn't know whether there were fractures. So how do we have
any foundation as to the integrity of this liner?

HEARI NG OFFI CER: M ss McBride, can you repeat your
guestion, please, just so | can hear it? Do you need it
read back?

MS. McBRIDE:  No.

BY MS. McBRI DE:

Q Ron, we heard this norning that this landfill does
not have a man-nade liner. It has an in-situ soil liner
Does that nake it particularly susceptible to groundwater
and water pollution problenms if the final cover is bad?

MR WOODWARD: My objection is there's no foundation
because there's no evidence -- there's nothing in the record
to show what the integrity of this liner is. | don't know
that you can draw a concl usion unl ess you know the integrity
of the liner.

HEARI NG OFFICER:  1'mgoing to sustain his objection

L. A REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

68

Pl ease nove to your next question
BY MS. McBRI DE:

Q Ron, there was testinony this nmorning with regard
to perneability of this liner. Wuld that be a
consi deration for you in rendering any future opinions about
the environnental inpacts at this landfill?

A The perneability of the liner?

Q Unh- huh
A That can be presuned. Yes.
MR WOODWARD:  |'msorry. What was your answer?

A That can be -- yes.

MR WOODWARD: | thought you said "presuned.”

THE WTNESS: Presuned. But | --
BY M5. McBRI DE:

Q Is the perneability of the liner a factor in any
opi nion you mght have with regard to the environnenta
i npacts at this site?

A Yes.

HEARI NG OFFI CER:  Both of you need to speak up for the
court reporter. W can hardly hear.

Q Movi ng on, when you and your fellow inspectors
conduct an inspection of a landfill, is it your regular
practice to prepare a witten report of that inspection?

A Yes.
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Q VWhen do you prepare that report?

A Approxi mately two days after the inspection.

Q Is this a standard practice anong inspectors, to
conplete these reports within a couple days after inspecting
the landfill?

A Yes.

Q Have you done that with -- did you and your fellow
i nspectors prepare witten inspection reports docunenting
your inspections of the Viola Landfill?

A Yes.

M5. McBRIDE: For the record, Mss Hearing Exam ner,

" mgoing to be tal king about Exhibits 8 and 9 now.

Q Ron, 1'm going to hand you what we've al ready
mar ked as Exhibit Nunber 8. Wuld you agree this is Rob
Wagner's inspection report of April 27, 19957

A Yes.

Q Ron, is there a typo on the front page of this
report with regard to the date, on the front page?

A Yes.

Q How do you know it's a typo and not the right
dat e?

A By | ooking at the narrative as well as the photos
in the back. The date actually is April 27th of 1995.

Q Ron, can you tell us who is Rob Wagner?
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A Rob Wagner is an environnmental protection
specialist with the FOS Peoria Region.

Q Wiy woul d he be doing a report on the Viola
Landfill?

A At that tine, he was the Viola Landfill inspector.

Q Was he the inspector just before you took over the

landfill as the inspector?
A Yes.
Q Ron, is it the customary and regul ar practice of

the agency to keep records of landfills in the formof a
conpil ation of these inspection reports in that landfill's

Bureau of Land file?

A Yes.
Q Is it often the case that the inspection reports
found in any one landfill's file are done by a variety of

i nspectors?

A Yes.

Q Ron, before you inspected the Viola Landfill on
November 17, 1995, did you review Rob Wagner's report and
ot her docunents in the Viola Landfill's file?

A Yes.

Q Wiy do you do this?

A To either refresh your nmenory or to becone better

acquainted with the file regarding the landfill itself.
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Q Ron, do you rely on these docunents in the
landfill's file to performyour duties of regulatory
oversight of the landfill?

A Yes.

Q As general background, Ron, can you tell us how an
i nspection of a landfill that is no | onger accepting waste
i s conducted?

A The individual inspector arrives at the site and
wal ks and phot ographs the whole site or any given area and
denotes if there is any need of repair, |ooks at the
vegetative cover, checks to see if there are exposed refuse
areas, if there are |eachate seeps, if the groundwater
wells -- their integrity is maintained, and docunments and

phot ographs it all.

Q Does the inspector carry a check list with himor
her ?

A Yes.

Q If the inspector observes violations, are those

viol ati ons noted on that check list?
A Yes.

Q VWhat ot her various parts of the inspection report,

Ron -- besides the checklist, what el se mght be in there?
A A narrative, a site sketch, and phot ographs.
Q Is what we just described a standard nethod used
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in inspecting all sanitary landfills that are no | onger
accepting waste including the Viola Landfill?

A Yes.

Q Ron, returning your attention to the April 27,
1995, inspection report, is it apparent fromthe appearance
and contents of that report that M. Wagner followed the
agency's standard net hod of inspecting and reporting that
i nspecti on?

A Yes.

M5. McBRIDE: 1'd like to offer People's Exhibit
Nurmber 8 at this tine and nove for its adm ssion

HEARI NG OFFI CER:  Is there any objection?

MR WOODWARD: Can | just voir dire about sonething,
specifically about the discrepancy in the date?

HEARI NG OFFI CER:  Yes.

VO R DI RE
BY MR WOODWARD:

Q I want you to refer to page 2 of the narrative, if
you would. It's a nunbered page 2. Wuld you | ook at the
full paragraph i medi ately before nunbered paragraph 6 and
read that? Not out loud, just read it.

(Pause in proceedings.)
Q And the sentence i medi ately before that

par agr aph
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(Pause in proceedings.)

A Yes.

Q Are you aware of a report subnmitted by Beling
Engi neering dated in 1994 that a cover had been put on this
property, this landfill? Excuse me. By ESG Watts, not by
Bel i ng Engi neeri ng.

A That established --

Q That a final cover had been put on and had fina

cover contours.

A That | don't know. The question | have to ask
t hough is --

Q I"mjust asking: Are you aware --

A Yeah. |'maware of the docunent.

Q So if that was done in '94, then how are you sure
this docunent isn't rightfully dated April 27, 1994, rather
than April 27, 1995, that all the other dates weren't the
m sprint?

A | trust M. WAgner's judgnent.

Q Wl |, which judgnent, the one that put April 27,
1994, on the front or the ones that put April 27, 19957

A April 27, 1995.

Q Wy woul d you do that when he says that there's no
final cover when you had docunents that said there was a

final cover?
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A I"msure that's a question you m ght have to ask
M. Wagner.

HEARI NG OFFI CER:  Ckay, M. --

MR WOODWARD: | have no objections to the adm ssion of
the docunent. | think testinony goes to the weight.

HEARI NG OFFI CER:  Ckay. Then People's Exhibit 8 is
admtted into evidence.

CONTI NUED DI RECT EXAM NATI ON
BY M5. MBRI DE:

Q Ron, judging from M. WAgner's report, would you
tell us what was noted with regard to uncovered refuse?

A Uncovered refuse was observed at the northwestern
portion of his site and at the eastern portion of the site
and at the southern portion of the site.

Q Ron, are there photographs attached to the
i nspection report that would show cracks in the clay and
exposed refuse?

A Yes, there is.

Q Can you tell us which ones?

A Phot ograph 1, photograph 8, 9, 10, 17, 27, and 32.

Q Ron, what does M. WAgner's report indicate with
regard to the condition of cover at the landfill?

A That it was in need of repair, that there was

exposed refuse protruding through the cover materi al
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Q Does it say anything about water runoff?

A There is ponded water |ocated on the top of the
landfill.

Q Are there photographs attached to this report that
show areas of wetlands and water runoff on the landfill?

A Yes.

Q Can you tell us which ones?

A Phot ograph 15, photograph 11, 12, 13, 14, 21, 22,
and that's it.

Q I"mnow going to take Exhibit 8 fromyou and hand
you what's been marked People's Exhibit Nunber 9. Can you

tell nme what that is?

A It's an inspection report for Viola Landfill.
Q VWat's the date on that report?

A The date is Novenber 17th of 1995.

Q And who conducted this inspection?

A Mysel f, Ron Mehali c.

Q Ron, was this report nmade under the sane
i nspection and reporting procedures you just described for
us?

A Yes.

M5. McBRIDE: M ss Hearing Examiner, | would like to
of fer People's Exhibit 9 and nove for its adm ssion

HEARI NG OFFI CER:  Is there any objection?
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MR WOCDWARD:  No.

HEARI NG OFFI CER:  Then People's Exhibit 9 is admtted.

BY MS. McBRI DE:

Q

Ron,

what did you observe with regard to cover and

erosion at the Viola Landfill on Novenber 17, 1995?

A

| observed that the cover material was in need of

repair and that there were erosion rills formng on the

sl opes.

Q VWhat about the vegetative cover?

A The vegetative cover |acked. There was sparse
vegetation throughout the landfill slopes.

Q Ron, are there photographs attached in your
i nspection report that would show the problens w th erosion?

A Yes.

Q Can you identify those photographs for us?

A Photos 3, 4, 5, 6, 8, 10, 11, 13, 14, 17, 18, 21,
24,

Q Ron, can you tell us what 22 and 23 show?

A The top of the landfill with frozen water.

Q Do those photographs truly and accurately depict
the area of erosion rills you observed during your
Novenmber 17, 1995, inspection?

A The photos | just --

Q Yes.
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A Yes.

Q Can you tell us which sl opes those photos covered?

A Those phot os docunented the sl opes around the
landfill itself.

Q Those are the --

A The northern sl ope.

Q O the landfill; is that correct?

A Yes.

Q The north slope -- is the west slope anpbng those
phot 0s?

A Yes.

Q Is the east slope?

A Yes.

Q And the south sl ope?

A Yes.

Q Can you identify the photos that show the sparse
veget ati on cover?

A Actual ly, all the previously nentioned photos
docunent that.

Q Do these photographs truly and accurately depict
the areas | acking vegetation cover that you observed during
your Novenber 17, 1995, inspection?

A Yes.

Q Basically, the whole landfill was covered wth
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only sparse vegetation; is that true?

A Yes.

Q Ron, the problens that were noted on the April 27,
1995, inspection report and the Novenber 17, 1995,
i nspection report with regard to erosion, exposed refuse,
water runoff, do they indicate to you that ESG Watts Viol a
Landfill did not have an effective final cover on on those
dat es?

A Yes.

Q VWhat ot her probl ens besides the ones we've already
di scussed did you note on your Novenber 17, 1995, inspection
report?

A Permt violation pertaining to the overheight.

Q Ron, what is the permtted final height of the
Viola Landfill?

A 690.

Q Ron, directing your attention to pages 7 and 8,
the maps, what is on page 87

A Page 8 is the details and final contours fromthe
May 5, 1997, plan sheet that was subsequently put in the ESG
Watts Viola Landfill final contours and drai nage way
cl osure/ post-closure plan, Viola Watts Landfill.

Q That shows the final permtted contours of the

landfill; is that correct?
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A That's correct.

HEARI NG OFFI CER:  For the record, is this the
docunent - -

M5. McBRIDE: People's Exhibit 14, for the record.
BY M5. MBRI DE:

Q And page 7, what is page 77

A That is a portion of the plan sheet previously
nment i oned.

Q What does that show?

A That shows the final contours for the closure
certification report for the facility.

Q So that's the actual elevations at the landfill
itself?

A At that tine, yes.

Q At that tine?

A Yes.

Q And what was the date on that map?

A Oct ober of 1994.

M5. McBRIDE: For the record, that was People's Exhibit
Nurber 4.

Q Those nmaps, you use those maps as a basis for the
violations noted in that inspection report; is that correct?

A That's correct.

M5. McBRIDE: | have no further questions.
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HEARI NG OFFI CER: M. Wodwar d?
CROSS- EXAM NATI ON
BY MR WOODWARD:

Q I want to direct your attention to People's
Exhi bit Nunber 8. Do you still have that in your hand?

A No. | do not.

HEARI NG OFFI CER: | have a copy that you can | ook at.
The pictures aren't to scale.

Q Agai n on page 2 of the narrative, the very top
sentence of page 2, would you read that out |oud, please?

A "The facility has not put a final cover of at
least 2 feet in thickness on the landfill."

Q | believe you testified on direct testinony that
somewhere in here -- although | can't find it -- it says
that the final cover is in need of repair.

A Yes.

Q Can you tell me how the final cover's in need of
repair if it hasn't been put on the facility?

A Wl |, there was waste protruding through the final
cover.

Q But the statenent says that it hasn't been put on
there, right, of at least 2 feet of thickness? That's what
t he statenent says?

A Yes.
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Q And you already testified you have information

that says that an engineer told you that it had been. So ny

guestion is: Is

that a m sspeaki ng on page 2? 1Isn't he

really saying that it hasn't been maintained at 2 feet of

t hi ckness?

A Per haps.

Q

A

Q Yes.

A

Q That's
A Yes.

VWhat was your last visit date at this site?

My last visit date?

| believe it was in June of '96.

t he sanpling event?

MR WOODWARD: Has People's Exhibit 2 been of fered?

M5. McBRI DE

HEARI NG OFF

Yes.

CER  No.

VMR WOCDWARD: It hasn't?

HEARI NG OFF

M5. McBRI DE

CER: | don't have it.

2 is the sanpling docunent that came in

wi th the evidence deposition.

HEARI NG OFF

CER  The only thing you asked me t hat

woul d have been with the evidence deposition is what we

woul d have marked as 1A

M5. McBRI DE

affidavit.

That was the subject of Ken Liss's
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HEARI NG OFFI CER:  Ckay. So 2 is the docunent where the
date is in question on. But you haven't noved it into
evi dence yet.

M5. MBRIDE: | would like to nove it into evidence if
that be the case because that was the intention when we were
tal king about it.

HEARI NG OFFI CER: Do you have an objection to this
docunment, M. Wodward?

MR WOODWARD:  Well, | was going to ask a question, but
| wasn't going to ask it if it hadn't been admtted.

MR DAVIS: Let's admit it and go ahead and ask it.

MR WOODWARD: No. | want to proceed on that question

HEARI NG OFFI CER:  Are you objecting to the adm ssion

MR, WOODWARD: Did she just nove that?

HEARI NG OFFI CER:  Yes.

MR WOODWARD: |I'msorry. | mssed that. Well, this
is the docunment that | was given, but it's not the docunent
that he testified to; and --

HEARI NG OFFI CER:  Ckay. But that goes to the evidence
deposition. Are you objecting to this docunent coming in
for what it is? W haven't adnmitted the evidence deposition
at this point. I'masking if you have an objection to this

exhi bit.
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MR WOODWARD:  Yes, | amp and I'mtrying to think of
what ny reason is. | guess |'m objecting because they
represented that there was only one sanpling event; and this
is adifferent date than the other one, the other one that
was identified.

Also, if | recall, M. Mhalic was identified in
the testi nony as being one of the sanple gatherers, and this
one says that the sanplers were Karen Nel son and Jeff
Turner; and M. Mehalic is not listed as a sanpl e gat herer
So, therefore, if this is the only sanpling event, there's
somet hi ng seriously wong here.

HEARI NG OFFI CER:  How | ong have you been in possession
of this docunment?

MR, WOODWARD:  Since the afternoon of January 8th.

HEARI NG OFFI CER:  Ckay. Again, that goes to weight and
credibility and adm ssibility of the evidence deposition
I"mgoing to allow --

MR WOODWARD: They didn't indicate -- | nean, they

presented this; but they didn't say it was going to be an

exhibit. | nean, this was an exhibit to his deposition
HEARI NG OFFI CER: | understand that, but I"mgoing to
allow this in for what it purports to be. | believe, since

Ron Mehalic is here, that you will be able to cross-exani ne

himon it if you have any questions about it.
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MR DAVIS: W certainly don't agree; but if | may beg
your indul gence to make a record so that counsel is
facilitated, if you will, and the board is not confused, I
was i nvolved in the evidence deposition much nore directly
than Mss McBride. It was our purpose, | can represent, to
lay a foundation for the adm ssion of the sanpling
i nspection that | just found out about during the deposition
as well as M. Wodward. It is obviously enbarrassing. |
can admit to that.

However, as far as discovery conpliance, in
suppl enent ati on, according to the Suprenme Court Rules, we
did that as soon as we could. M. Liss provided nyself and
M. Wodward a copy; and other than the surprise and the
di screpancy over the date, it is sonething that M. Liss
testified about.

So | want the record, Mss Hearing Oficer, to
show that we did lay a foundation. It's not sonething, "On,
here." Thank you.

HEARI NG OFFICER: Right. At this point, it's still an
open question because of the date discrepancy in the
evi dence deposition. But 1'mgoing to allowthis in to be
di scussed as this date says, which is June 13 -- or 12,
1996 -- there's two dates on it -- and for what it is, which

is a sanpling.
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There's an open question as if it's one sanpling
or two, but we know we have this one; and it is admtted.
So if you have a question regarding it, please go ahead and
ask it.

MR WOODWARD: Wt hout waiving ny objection to its
adm ssion, | do want to know if M. Mehalic participated in
gat hering sanples on this sanpling event.

THE W TNESS: Yes.
BY MR WOODWARD:

Q Your name is not listed as a sanpler; is that
correct?

A That's correct.

Q But yet you did participate?

A Yes, | did.

Q Is it normal agency procedure for you not to |ist
your nane if you are a sanpler?

A | was noted project manager.

Q But that doesn't say that you participated in
gat hering the sanples, does it, when you sign it as project
manager ?

A | was there observing the gathering of sanples; so
I would suspect | would be a participant in the sanpling.

Q But then you should be |isted as a sanmpler?

A No.
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Q If you're not listed as a sanpler, then how do we
test whether you followed the right procedure in dipping the
bottle of your nediumdown into the water and gathering the
water? | nean, if you hadn't just now told ne you were a
sanmpler, 1 would have never asked you --

HEARI NG OFFI CER: M. Wodward, that's argunentative.

Pl ease ask a question

Q Is it agency procedure for you not to list your
nane as a sanpler when you do, in fact, gather sanples?

A Yes.

Q Now, when you signed this docunment, the front page
of People's Exhibit 2, what you signed says that, "I certify
that the sanples |isted above were sealed by ne; and | wote
nmy initials, the date, and the tine on the seal." |Is that a
correct statement of what you signed?

A Yes.

Q This indicates that the facility representative,
which | assunme is a representative of ESG Watts in this
case -- is that correct, that facility representative? --

A Yes.

Q -- was not present. Was that offered to ESG Watts
on the date that you went out there?

A The offering to split sanples was given. However,

at this tine --
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they offered to be present when you took your sanples?

A Yes.
Q Did Karen Nel son and Jeff Turner seal any of the
sanmpl es?

A No. They did not.

Q So they gathered some and handed themto you; is
that how it proceeds? And then you seal then?

A Yes.

Q Then you do what ever you're supposed to do with

t hem under the agency procedures?

A Yes.

Q Can you tell me how you gathered the sanpl es?

A Coul d you --

Q Be nore specific?

A Pl ease, be nore specific.

Q VWhat was the sanpling medium -- protocol used?

A Initially --

Q Wul d you tell me what the sanpling protocol was?
A Three wel |l volunmes were purged fromthe initial

well. After the three well volunes were purged, then the
sanmpl es were coll ect ed.
Q Is there any particular place in the well you mak

the collection? 1In the top, at the water level, 6 feet
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bel ow the water, or what?

A At the top of the screen.

Q Then what type of vessel is this put in, the
sanpl e?

A Coul d you be nore specific?

HEARI NG OFFI CER:  Cont ai ner.

A How t he groundwat er was obtai ned or the sanple
cont ai ner the groundwater was put in?

Q Let's start with what kind of contai ner was used
to gather the sanple.

A A Teflon baler.

Q VWhat was it then put into?

A It was put in the appropriate containers.

Q What is that? | nean, describe the container that
was used that day.

A For the volatile organics, they were 40 mlliliter
containers, 2. Then for the sem -volatiles, it was a gallon
anber gl ass.

Is one of those used to determ ne inorganics?
The inorganics are gathered next, the netals.
VWhat are they put into?

Pl astic.

Is the same tool used to gather all the sanples?

> O » O >» O

Yes.
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Q You didn't gather any sanples fromnetals on that
date, did you?

A Met al s were gat hered.

Q Do you know whether there was a | ab analysis
performed for nmetals on that day?

A Yes, there was.

HEARI NG OFFI CER: He has the original.

Q Does this tell what the --

HEARI NG OFFI CER: You have to explain for the record
what "this" is.

MR WOODWARD:  |'m | ooking at page 1 of People's
Exhi bit 2; and inmredi ately bel ow his nane as project
manager, there is a phone nunber. And imediately to the
right of the phone nunmber is a seven-colum I|isting of
par amet er group and ot her anal ytes.
BY MR WOODWARD:

Q Is netals listed there as one of the anal ytes
gat hered?

A No, it's not.

Q But you're telling me that you did gather a sanple
for nmetals on this date?

A Yes, | did; but they're not contained in here.

Q Is there sone other docunent that has not been

provided nme that tal ks about the netal s?
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A Apparently.

Q | mean, do you have that docunent in your

possessi on?

A No. | do not.
Q Do any of these lab results reflect the netals
anal ysi s?

A Peopl e' s Exhi bit 2?

Q Yes. I'msorry. Attached to People's Exhibit 2.
A No. They do not.

Q Are there additional analyses that | don't have

al so besides an additional docunent?

A Apparently.

Q Do we know who took custody of those anal ytes
sanmpl es?
A Coul d you rephrase that or restate it?

Q Are you, again, the person who seal ed that sanple
for the netal s?

A Yes.

Q That's called an anal yte sanple, right? This
paranmeter group (03) and ot her analytes, are we talking
about an anal yte sanple then?

Yes.
Q You're the one that sealed the one for netal s?

A Yes.
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Q VWho did you deliver it to?

A Those are delivered by the sane individuals, the
sanmpl ers on this docunment. They were relinquished to Karen
Nel son in particular for the CLCs. She delivered themto
the organics lab. Regarding the netals anal yses or the
i norganics --

Q VWere is the organics | ab nentioned?

HEARI NG OFFI CER:  CGo ahead and answer.

A It's not. They were given to the Illinois State

Envi ronnental Protection Agency's Organics Lab in

Springfield. If you look up in the upper |eft-hand corner
Springfield --

Q Springfield s circled. | see that.

A That's the |ab these were delivered to

Q So we don't have the signature of any person at
that |ab who was responsible for receiving the sanpl es?

A Yes, you do, at the bottom the very bottom

Q That's what | was aski ng you.

HEARI NG OFFI CER:  Who was that person; can you tel
us?

THE WTNESS: Gary S. -- and | cannot get his |ast nane
out of this.
BY MR WOODWARD:

Q So that's the person who received both the

L. A REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

92

organi cs and the inorganics?

A Just the organics.

Q You' ve gotten ne totally confused, M. Mehalic. |
t hought we were focusing on the inorgani cs because | don't
have any docunents about the inorganics. Those are netals,
correct?

A Ri ght .

Q So who received the analyte sanple for the
netal s?

A The inorganics was sent to the Chanpaign Lab

Q There's nothing on here that indicates that that
happened?

A Correct.

Q The second page doesn't do that either?

A Correct.

Q Do you have any informati on about ESG Watts
engaging in repair activities for the final cover, like
reseedi ng or anything like that?

A Currently?

Q Any time during the period covered by your four
visits and to the present.

A |'ve seen proposed docunentation, but | haven't
observed it.

Q VWhen you say "proposed,” sonmebody wrote you saying
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this was going to happen on this date; is that "proposed"?

A In a docunment submitted by ESG Watts.

Q So ESG Watts wote you and said they're going to
conduct this activity on this date?

A | don't believe there was a tine frane. It was in
a docunent for a closure certification

Q VWhat about the placenent of linme or any other type
of fertilizer?

A | did not observe that.

(Pause in proceedings.)

Q None of the pictures that you have in either
exhibit, People's Exhibit 8 or Exhibit 9, reflect what the
current condition of the property is as of today's date, do

t hey, because you don't know what it is as of today's date?

A Correct.
Q Current regulations deal with -- | don't know if
you call it a deeper or wider cap. |Is that correct?

A Current by --

Q Current regulations. If you were building a
landfill today, you wouldn't be allowed to use a 2-foot
conpacted soil and 6 inches of vegetative cover. You would
have to have nore than that; is that correct?

A That's correct.

Q Do you know whet her ESG Watts has pl aced
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additional fill on top of the 2 1/2 foot final cover?

A VWhen you nmean "fill" --

Q VWhen you were out there on Novenber 17, 1995, and
you knew what the final contours were and that this exceeded
the final contours, did you go to the spots where the map
showed that it exceeded the final contour and try to
determ ne what was there? Was it just dirt, or was it waste
2 1/2 feet below --

A I nmost likely wal ked on the contours, but | did

not determ ne the cover's thickness.

Q If | understand the regulations correctly, an old
807 landfill is allowed to put an additional 3 feet above
the final contours if it's -- 3 feet of dirt; is that
correct?

A For 8077

Q Yes.

A Not to ny know edge.

Q There's been no interpretation by the Illinois EPA
that would allow an 807 landfill to change from2 1/2 feet
of cover to 6 feet of final cover and that that additiona
3 1/2 feet would be over and above the permitted hei ght?

A Not to ny know edge.

Q Ckay. Why does the EPA require 6 feet of cover

now?
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A On new landfills? Those are promul gated by the

811 standards for new | andfills.

Q It's just a federal requirenment?
A VWich is adopted by the Illinois EPA
Q You don't -- the Illinois EPA hasn't an

i ndependent basis for requiring 6 feet of cover now?

A They require for new landfills to have it

Q Right. 1'masking: Wy was there a change, if
you know?

A That was -- | do not know.

Q On your Novenber 17, 1995, visit, you identified
erosion problens; did you not?

A Yes.

Q And woul d one of the solutions to an erosion
probl em be addi ng additional dirt and contouring that to

channel the waters so it would not create an erosion

pr obl enf
A Yes.
MR WOODWARD: That's all | have.

HEARI NG OFFI CER:  Let's go off the record.
(Di scussion off the record.)
(Ronal d Mehalic steps down; Arthur Evans
resumes the stand.)

HEARI NG OFFI CER:  For the record, we are deferring the
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redirect of M. Mehalic in favor of finishing the direct and
cross of M. Art Evans who -- | remnd you; you're stil
under oat h.

THE WTNESS: Thank you

HEARI NG OFFICER: If you would |ike to go ahead,
M. Wodward.

REDI RECT EXAM NATI ON
BY MR WOODWARD:

Q M. Evans, have you done the cal cul ations that we
di scussed earlier when you were on the stand before?

A Yes, | have.

Q Those cal cul ati ons produce a nunber t hat
represents what?

A Represents what we believe our econonmic benefit is
as of up through Septenber 6, 1996.

Q Is there sone reason you stopped at Septenber 6th?

A Vll, | didit both ways, and | did bring it
forward to the current date

Q VWhat does your cal cul ati on show t he economi ¢
benefit to be to ESG Watts for failure to fund the
cl osure/ post-closure trust fund to the | evels required?

A $38, 354.

Q Did you use M. Taylor's method except for the

application of the last rate of return?

L. A REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

97

A Yes.

Q Do you have M. Taylor's --

HEARI NG OFFI CER: | have it.

VMR WOCDWARD: | need to look at it for a nonent.

BY MR WOODWARD:

Q ' m handi ng you what's been marked as People's
Exhibit 10, and I'mreferring you to sheet 2. There are
some columms that have up at the top "Biennial Rev. Due,"
and underneath that it tal ks about 8 percent -- "savings at
8 percent per year." |Is that the columm you did not apply?
I's that where the fornula differs?

A Yes.

VR WOODWARD: That's all.

RECROSS- EXAM NATI ON
BY MR DAVI S

Q M. Evans, where M. Taylor used 8 percent, what
nunber did you use?

A | used 2.62 percent.

Q And your nunber, the 38,000 and change, is up
t hrough the present day?

A That is correct.

Q Whul d you agree, sir, that this nunber will
continue to increase until such tinme, if any, that the trust

fund is fully funded?
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Yes, | do.

MR DAVIS: Thank you very much.

THE W TNESS: Thank you.

HEARI NG OFFI CER: Anyt hi ng el se?

You can go catch your plane.

98

We can recall M. Mhalic, if you can nention that

to hi mwhen you wal k out, M. Evans.

MR WOODWARD:  Are we going to take a brief

after we conplete hinf?

HEARI NG OFFI CER:  Maybe.

recess

MR DAVIS: Since we haven't had a chance during

M. Evans' resunption of his testinony, we need half a

m nut e

now, pl ease.

HEARI NG OFFI CER:  Ckay.

Q

(Pause in proceedings.)
(Ronal d Mehalic resunes the stand.)
REDI RECT EXAM NATI ON
BY M5. MBRI DE:

Ron, you testified earlier that Watts

conpany was

gi ven the opportunity to be present at this sanpling event;

is that correct?

A

Q
A

That's correct.
They were not there; is that correct?

There was an individual there.
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There was an individual there?

Yes.

VWho was there fromthe Watts conpany?

M ss Ni ki Wiest enberg.

WAs she given the opportunity to split sanples?
Yes.

Did you provide her with the sanple reports?

No.

o r» O » O >» O > O

Whul d you be the one responsible for providing her
t he sanpl e reports?

A Yes.

Q Had she asked for a sanple report?

A She did.

Q Ron, can you provide copies of that sanpling

report to Watts and to us, as well? Can you nmake those

copi es avail abl e?

made

A For which -- for the inorganics?

Q Yes, the conplete sampling report so it can be
avai |l abl e.

A Yes.

M5. McBRIDE: Ron, | have no further questions.
HEARI NG OFFI CER:  Recross?

MR WOCDWARD:  Yes.
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RECROSS- EXAM NATI ON

BY MR WOODWARD:

Q Peopl e' s Exhi bit Nunmber 2, would you pl ease
re-examne that. 1s there some reason N ki Wiestenberg's
nane is not listed as the facility representative?

A Well, at that tinme, she wasn't present when we
left.

Q But you just testified she was present.

A She was in a couple of tinmes during our sanpling
events; but when we left the site, she wasn't present.

Q | see. So she couldn't sign the forn®

A Yes.

Q So you ni sspoke when you said, "She was not
present."” She just wasn't available to sign?

A Yes.

HEARI NG OFFI CER: Anyt hing further?

Anyt hi ng further?

Thank you, Ron.

HEARI NG OFFI CER: Who' s your next w tness?

MS. McBRIDE: John Tayl or.

HEARI NG OFFI CER:  Ckay.

(Di scussion off the record.)

(Wtness sworn.)

HEARI NG OFFI CER:  Let's go back on the record. The
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JOHN TAYLCR,
called as a witness, after being first duly sworn, was
exam ned and testified upon his oath as foll ows:
DI RECT EXAM NATI ON

BY MS. McBRI DE:

Q M. Taylor, could you please state your name and

spel |l your |ast nane?

A John Taylor, T-a-y-l-o-r.

Q Wth whom are you currently enpl oyed, John?

A The 11linois Environmental Protection Agency,
Bur eau of Land.

Q VWhat is your current position?

A I ama financial assurance anal yst.

Q How | ong have you held that position?

A Seven years.

Q WIIl you please tell us your duties in that
posi tion?

A My duties consist of primarily review ng
docunent ati on tendered by owners and operators of
pol lution-control facilities to assure the closure and
post-closure care of the facilities.

Q John, as part of your duties as a financial

assurance anal yst, have you revi ewed financial assurance
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docunments for the ESG Watts Viola Landfill?
A Yes, | have.
Q W'l talk about Viola in just a mnute. 1'd like
to get back to your background.
Prior to your position as a financial analyst for

t he agency, did you hold another position with the agency?

A Yes. | was field inspector from 1975 until 1980.
Q Have you held any other positions with the agency?
A No.

Q So you have worked for the agency for about 11
years; is that correct?

A Yes.

Q VWat did you do between the years of 1980 and
1990?

A I worked for a consulting firmand two different
di sposal firns and went back to school, earned a degree.

Q Can you give us a brief description of your
educati onal background, both undergrad and graduate | evel

educati on?

A Yes. | have a bachelor's degree in economcs from
what is now known as the University of Illinois at
Springfield. | have a master's in business adm nistration

from Washi ngton University in St. Louis, and |I've conpl eted

two-thirds of the requirenments for a juris doctor degree
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fromSt. Louis University School of Law

Q Have you taken any continui ng education or have
you had any training related to your position as a financial
assurance analyst with the Illinois EPA?

A | have attended sone sem nars presented by the
United States EPA related to financial assurance matters.

Q John, in your work with the agency, do you review
financial docunents fromlandfills statewi de or only
pertaining to landfills in a particular region or area?

A St at ewi de.

Q How many landfills do you review each year?
A I amresponsible for nonitoring the conpliance of
about 160 facilities in Illinois.

Q Coul d you please tell us which regul ati ons govern
cl osure and post-cl osure cost estimates and financi al
assurance requirenents pertaining to Viola Landfill?

A | believe that the financial assurance
requirenents for this site are governed by the Environnenta
Protection Act and the Illinois Pollution Control Board
Rul es and Regul ations at 35 Illinois Adnministrative Code
807.600 et seq.

Q Wul d you tell us the purpose of the
cl osure/ post-closure regul ations for financial assurance?

VWhat concerns do they address?
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A The financial assurance requirenments are primrily
to assure that owners can properly have the financial
capacity to properly close their facilities in accordance to
the appropriate regul ati ons and to provide post-closure
nmoni tori ng and mai ntenance to assure that these facilities
don't become environnental problens in the future.

Q Can you tell us what closure/post-closure
estimates are?

A Cl osure/ post-closure care estimates are estimates
of what it will cost to properly close a facility and to
provi de nonitoring and nai ntenance thereafter

Q VWho provides those estimtes?

A Ceneral ly, they're prepared by consulting
engineers in the enploy of the site operator or the facility
operator. The facility operator is ultimately responsible
for devel opi ng those.

Q Do they appear in the landfill's permt?

A Al of these are approved by pernmit, and the
requirenent is generally restated in sinply one or two
sentences in the permt sonmewhere.

Q Can you tell us what the term "financi al
assurance" means?

A As | said, it's just -- it ensures that those

responsible for the facility have the financial capacity to

L. A REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

105

conmply with the closure and post-closure requirenents of the
board' s rul es.

Q What financial assurance nechani sns can a | andfil
use to provide financial assurance?

A Currently there are six. Performance bond,
payment bond, closure insurance, self insurance, trust fund,

and letter of credit.

Q The Viola Landfill uses a trust fund; is that
correct?
A Yes.

Q According to the regul ations, how nuch tinme does a
landfill have between the tine new cost estinmates are
approved by the agency and the tine the financial assurance
fund nust be increased to match the new cost estinmates?

A | believe the board's regul ations allow 90 days
for that.

Q John, did you review docunents in ESG Watts Viol a
Landfill file in preparation for today' s hearing?

A Yes.

Q VWhat docunents did you revi ew?

A Various reports fromthe trustee of the fund,
landfill permits, and the |iKke.
MR WOODWARD: Can | ask what purpose -- | understand

the questions are qualifying the witness; but at this point,
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we' ve already established froma liability standpoint that
we haven't conplied. The issue is: Wat is the appropriate
penalty? Can she shorten what she's planned in the way of
testi mony?

HEARI NG OFFI CER: M ss McBri de?

M5. McBRIDE: First of all, | don't see that as an
objection. You know, we're establishing foundation to the

docunents that are coming in and to the gentleman as an

expert.

HEARI NG OFFICER:  That's fine. | think M. Wodward
does have a point, that if you can shorten it -- you asked
some questions -- like the 90 days, that's already in

evi dence from soneone el se testifying to that. W don't
need to go through it all again. The board' s aware of the
regul ati ons. They wote them

BY M5. MBRI DE:

Q John, I'm handing you a copy of what's already
been marked as People's Exhibit Nunber 6 and what's been
admtted as People's Exhibit Nunmber 6. Directing your
attention to special condition Nunber 2, what is the anount?

A Speci al condition Nunber 2 states the approved
current cost estimate is $397, 080.

Q John, based on the date on that application, when

L. A REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

107

shoul d that amobunt have been deposited in the landfill's
trust fund?

A 90 days after issuance, which would be on or about
Decenber 6, 1996.

Q John, to your know edge, did Watts neet that
deadl i ne?

A No.

HEARI NG OFFI CER:  CGo ahead and answer.

A No. They have not.

Q John, do you know how much is currently in the ESG
Watts Financial Assurance Trust Fund?

A As of 11:00 this norning, | believe it was ny
under st andi ng that the bal ance was $27, 316.

Q How do you know?

A | spoke with the representative of the trustee by
t el ephone.

Q John, in your opinion, is Watts in conpliance with
its financial assurance requirenents at this tinme?

A No.

Q " mnow going to hand you what's been marked as
Peopl e' s Exhi bit Nunmber 10. Can you tell us what that is?

A It's a menorandum | prepared at the request of the
IIlinois Attorney Ceneral's O fice concerning the Watts

Landfill at WViola.
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Q VWhat dates mark the begi nning of the analysis and
the end of the anal ysis?

A The anal ysis began Septenber 12, 1991, ended
January 7, 1997.

Q Wy did you start on Septenber 12t h?

A Assi stant Attorney General Tom Davis requested
that, as it was the effective date of the financial
assurance requi renent of one of the permts in question

Q John, is this information the type of information
you generate as part of your regular duties?

A Yes, it is.

Q The generation of information regardi ng econonic
benefit of nonconpliance, is that also part of your regular
duties?

A Yes.

M5. McBRIDE: M ss Hearing Examiner, | offer People's
Exhi bit 10 and nove for its adm ssion.

HEARI NG OFFI CER:  Is there any objection?

MR WOODWARD: Wl |, he's present. The best testinony
woul d be for himto testify. | have no objection for it to
be adnmtted as a noralization of what he's done but not by
agreeing to the adm ssion -- by agreeing to the adm ssion
we are not agreeing to any of the things contained therein.

HEARI NG OFFI CER: Wl I, you can certainly ask him
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108



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

109

guesti ons about the docunent.

VR WOCDWARD: | understand that.

HEARI NG OFFICER:  Then it's admitted as Exhibit 10.
BY M5. McBRI DE:

Q John, can you briefly tell us how you made these
cal cul ati ons?

A "Il attenpt to. For each of the time periods
delineated by the various permts issued during this tine
period, | calcul ated an average trust bal ance and conpared
that to the required current cost estimate and arrived at a
shortfall or deficiency, an average deficiency in the trust
fund for that period.

Then using what | believe is a conservative figure
of 8 percent, | sinmply calculated a savings for the period
by multiplying the deficiency tinmes 8 percent per year

Then later, after doing that for the four rel evant
time periods, | brought that forward to the present again at
8 percent and summed those nunbers and cane to a tota
apparent savings of $116, 000 approxi mately.

Q John, this amount that you just gave us, the
approxi mate 116, 000, what date is that good through?

A | prepared this January 7, 1997.

Q That was --

A As of that date.
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M5. McBRIDE: M ss Hearing Examiner, for the record
" mnow going to be tal king about People's Exhibits 11, 12,
and 13.

Q John, I'm handi ng you what has al ready been marked
as 11, 12, and 13. John, can you tell us what those are?

A These are copies froman Illinois Environnental
Protection Agency report titled Avail abl e D sposal Capacity
for Solid Waste in Illinois. They're fromthree different
annual reports.

Q VWhat information in particular is attached to the
cover piece that announces the report?

A There is information about landfills, waste
di sposed during cal endar years, years of site life
remai ni ng, and apparently average tipping fees charged
during the period.

Q Pardon ne if | mssed this, but does it indicate
t he amount of waste that facility accepted in any one of
t hose years?

A Yes. It details the anobunt of waste disposed in
cubi c yards for each year.

Q Where did this information cone fronf

A This information is supplied to the Illinois
Envi ronnental Protection Agency by the site operator

Q The sheet that's attached there has the excerpt
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fromthe Viola Landfill; is that correct?
A Yes. | believe each one of them does.
Q VWhat year is contained in the fifth annual report?
A 1989, 1990, and 1991.
Q The sixth annual report?
A 1990, 1991, and 1992.
Q And t he seventh?
A '91, '92, and 1993.

Q John, is this a report that is customarily
produced by the Illinois EPA in its regular course of
busi ness?

A Yes, it is.

M5. McBRIDE: M ss Hearing Examiner, | offer People's
Exhi bits 11, 12, and 13 and nove for their adm ssion.

HEARI NG OFFI CER: Any obj ecti on?

MR WOODWARD:  Yes. | took M. Taylor's discovery
deposition on January 8.  There was no indication he was
going to rely on these docunents. | have not seen these
docunents before. They have never been supplied to nme unti
this nmorning's hearing. They're inaccurate. 1| haven't had
an opportunity to prepare.

HEARI NG OFFICER: M ss McBride or M. Davis?

MR DAVIS: Yes. Let ne address this.

First of all, during a discovery deposition
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counsel -- well, rather, prior to the discovery deposition
counsel was advised by our witten di scovery responses to
answers to interrogatories that M. Tayl or woul d address
this pertaining econom c benefit issue.

As to the production of the docunents, this
material is being provided this norning. Copies were given
to counsel. [If you want an explanation, it's a last-mnute
decision, to provide rel evant evidence based upon the
summary judgnment narrowi ng the issues. M. Taylor was
comng up here to testify about one permt, and we've
decided to expand his testinony.

HEARI NG OFFI CERE M. Wodwar d?

MR WOODWARD:  Well, | nean, | think they had a duty to
et me know that these -- | nean, | asked for themin a
request for production. | didn't get them | took his

di scovery deposition. He didn't nention themin the
di scovery deposition. | nean, it seens to ne this is the
essence of a lack of due process to not give me a chance to
prepare and adequately defend.

My peopl e are saying that the information
contai ned here in these docunents is inaccurate. | don't
have the ability to test that because | haven't been able to
prepare for that.

HEARING OFFICER: | will go ahead and allow it because
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it is public information; but what | will do since this is a
non-time deadline case is, if you and your people feel I|ike
you need tinme to prepare and cone back and cross-exam ne
this information, we can either continue now or continue to
anot her date. Finish what we're here to do today; and if we
need to cone back for the Iimted purpose of cross-exam ning
on this information, I will allow that.

MR, WOODWARD:  Just one point, Ron Mehalic testified we
didn't accept waste -- it was before Septenber 8, 1992.

HEARI NG OFFI CER: This is argunment now. If you want to
guestion the w tness about that, you may do so. Let's
conti nue where we're at. |If you feel you have not had an
adequat e chance to cross-exani ne, then we can either take a
break; or we can conme back at a later time for you to
guestion this witness again. Let's go ahead and proceed.
BY M5. MBRI DE:

Q John, conparing the three reports, does it appear
the information provided by the landfill for the years '90,
'91, '92 anmpng the three reports is the sane?

A Yes, it is.

Q Did you have a chance to review these reports
bef ore today?

A Yes, | did.

Q So you are famliar with the figures in these
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reports; is that correct?

A Yes, | am

Q Have you had an opportunity to do sone
calculations with regard to these figures?

A Briefly, yes.

Q The figures in these reports allow you to get an
i dea of the revenue generated at the Viola Landfill of the
years 1989 t hrough 19937

A Assum ng the information supplied by the operator
is relatively accurate, yes.

Q Havi ng done that cal cul ation, can you tell us how
much revenue was gener at ed?

A It woul d appear by sinply nmultiplying the anmunt
reported as having received times the reported tipping fee
woul d cone to a figure of just over $1, 100, 000.

Q O that anpunt, State and County often charge a
certain anpunt that they also call a tipping fee; so that
woul d have cone out of that anount?

A That's my understanding. | understand that
perhaps a little over $100, 000 woul d have been paid to the
state tipping fees.

HEARI NG OFFI CER:  Does that include the county?

THE WTNESS: | asked our fees people, and they didn't

have any record of this county collecting of county fees.
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Utimately, | don't know for certain.
BY M5. MBRI DE:

Q M nus the government's tipping fees, Viola
Landfill, based on these figures, could have generated a
mllion or better in revenue from 1989 through 1993; is that
a--

A It seenms to be a reasonable assunption fromthe
i nformati on provided.

Q John, we heard earlier today there is 52,000 cubic
yards of solid waste in the landfill in the overheight
area. Gven the tipping fee charged by the landfill, can
you tell us what revenue was generated by the 52,000 cubic
yards of waste?

A It woul d obviously be sonewhere in the
nei ghbor hood of $250, 000.

M5. McBRIDE: That's all.

HEARI NG OFFI CER: M. Wodwar d?

CROSS- EXAM NATI ON
BY MR WOODWARD:

Q Wiy did you use 12 percent in your analysis of
savi ngs generated by failure to fully fund the trust fund?

A As a cost of capital to ESG Watts, | thought that
woul d be a conservative nunber; and as | understand it, that

was based on sone testinony given by an officer of ESG
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Watts.

Q You were nade aware of what that testinony was,
were you not, in your discovery deposition?

A | believe so. Yes.

Q Did he not indicate that the prior testinony was
an esti mate?

A Yes. | believe a very conservative one.

Q Woul d historical records and historical cost of
borrowi ng be a better nmeasure of what the cost of capita
is?

Per haps, maybe not.

You heard M. Evans testify; did you not?

> O >

Most of it, yes.

Q Did you hear hi mwhen he indicated he disagreed
with one part of your analysis, and that was the application
of the final 8 percent?

A Yes.

Q If | understand your analysis correctly, you had
already taken into effect an 8 percent rate of return, had
you not, prior to that colum?

A VWi ch colum are you speaking of ?

Q The colum that has the 8 percent return above
it. | think it's on sheet 2.

A This one, "savings at 8 percent"?
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Q Ri ght .
A Yes.
Q Prior to that, you had already used 8 percent to

det erm ne what the annual savings was?

A No. That is the colum where -- this colum is
sinmply 8 percent per year multiplied tinmes this nunber.

HEARI NG OFFI CER:  For the record, you have to at | east
gi ve one of the nunmbers. Let's talk about the first year or
sormet hi ng.

A Ckay. Using the first period of ny cal cul ations,
Septenber 12 of 1991 to March 8, 1992 -- let nme get this
right. Permt 1991-098-SP was controlling. The current
cost estimate was 159, 258. The average bal ance in the trust
was $21,947. The difference between those two is under the
colum | abel ed "short." The trust was short $137,311. That
period of tine, .49 years, under the colum w th the heading
of "year" and that's 178 days -- you'll see that under the
columm | abel ed "days" -- at 8 percent a year for a half a
year you woul d get about $5,300. That's what it cane out,
$5, 357 savings for that 178-day period.

Q So is it the last columm, the one that has for the
period 12 Septenber '91 to 8 March ' 92 an anount of
$7,921.18 that you again used 8 percent?

A Yeah. Wat was that fellow s nane that was here
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earlier?

Q M. Evans.

A M. Evans fails to take into account that ESG
Watts had use of that 5,357 -- $5,357 savings fromthat
point of time until the present. He ignores that in his
cal cul ati ons apparently.

Q Ckay. But --

A That's his first problem

Q So that 5,000, though, would be invested, correct?

A If he used it for his business purposes -- | don't
know what he did with it.

Q In order to determ ne what is the appropriate
return, don't you use what you coul d obtain through
i nvest ment ?

A O the cost savings through not having to borrow
from out si de sources, which is why ESG Watts caught -- you
know, overall cost of capital is inportant. That's where
the 8 percent cones from

Q You agree that the rate of return was 4 percent
during that point of time, noney we had invested?

A In that trust, yes.

Q Wy isn't 4 percent or in actuality with your
nunber, 4.08 percent, a better nunber than 8 percent to

determine what is the value for that use of that $5, 357 for
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the 5.082192 years?

A If | basically cheat the State out of $5,000, |
can either put it in a trust fund and get 4 percent; or |
can use it instead of borrowing at 15 or 20 percent or
what ever | have to pay. |If | use it in place of borrow ng,
| save 15 or 20 percent, not 4 percent.

Q Still, you're tal king about a nargi nal cost.
You're not tal king about margi nal cost here. You're talking
about, "l have $6,000 that | can put into trust funds, or |
can use it to pay six enployees $1,000 a nonth"; correct?

A kay.

Q That's the choice?

A | suppose. Ckay.

Q O "l can" -- "but in order to do either one, |
have to borrow $6, 000" ?

A Ckay. You have to obtain funds to operate your
busi ness from sonewhere. Yes.

Q So why isn't 4 percent a better nunmber than the
8 percent?

A | don't know that | can make it any sinpler.

If -- take a personal exanple. |If you have to borrow noney
to operate your honme, for exanple, and the only place you
can borrow noney fromis a credit card that costs you

18 percent interest, for exanple, if soneone gives you a
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wi ndfall, you can either use it to pay down your borrowed
and save 18 percent per year; or you can sinply keep payi ng
the exorbitant interest rate, put the $5,000 into a fund

t hat pays 4 percent and have, in my exanple, a net |oss of
8 percent by doing so. It would be poor nobney managenent.
That's why | used 8 percent.

Q You al so heard M. Evans testify that he used a
wei ght ed average to come up to 6.70 percent and that he did
not believe that would significantly change his nunbers?

A I["msorry. What was that about?

Q Rat her than -- he tal ked about that the range of
borrowing was fromO to 8.75 percent. That was his
testinmony. Did you hear that?

A Sone of it.

Q Later on, he was asked if he used the historica
nunbers for O percent for this period of time, 8.25 percent
for this point in time, or did he use a weighted interest
rate. He said he used a weighted interest rate. D d you
hear that?

A Yes.

Q Then, in response to the question, "Wuld that

significantly change the nunbers in your analysis,” he said,
"No." Although he did admt there would be a change.

Whul d you agree that it would not produce a significant
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change?
A I think his testinmony was | udicrous.
Q | didn't ask that question. | asked --
A I can't follow your question. Start over.

Q The question is: Using a weighted interest rate
versus the actual historical rates, would you agree that,
al t hough there woul d be a change by using the wei ghted, that
it would not be a significant change?

A | think it would be insignificant. It would
probably be irrel evant.

Q Thank you.

In one of your responses, | think you used the
words "cheat the State out of some nmoney." If | understand
these trust funds correctly, doesn't this remain ESG Watts
nmoney? That if closure is done, everything is fine, we get
our noney back?

A Yes. That's true.

Q So how are we cheating the State out of the
nmoney? Aren't we just --

A I thought that was an appropriate hypothetical

Q Now, you used 4.08 percent because that was the
historical rate of return for invested noney, correct?

A In that trust fund, yes. That's what | recall.

Q During that sanme period of time, do you agree that
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that woul d be what people earn as a reasonable rate of
return on an investnent, say, a noney market account during
that period of tinme?

A It's difficult. 1 believe the 4.08 percent would
probably be net of taxes and trustee fees. You may actually
earn nore in a savings account or a CD or sonething.
don't follow rates that closely. oviously, it's not very
much noney.

Q You used the historical rate because you thought
that was the best evidence of what the rate of return was,
didn't you?

A It's the exact rate of return for that trust.

Q VWhy woul dn't the historical cost of borrow ng be
t he best evidence of our cost of capital?

A I don't think the historical cost of borrow ng
woul d be rel evant when you're tal king about soneone who
can't even borrow by their own adm ssion

Q That was only for the last two years.

A Vll, if that's the case, you would have to assune
that a relevant interest rate would be Iike 50 or 75 or 100
percent of the borrow ng.

Q Didn't you say in your discovery deposition that
i f sonebody coul dn't borrow noney your whole analysis is

t hrown out the w ndow because it assunes that people can
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borr ow noney?

A Yes. The anal ysis breaks down because you start
tal ki ng about a situation where soneone should not even be
in the landfill business because they cannot provide for
cl osure and post-closure care at all under any
circunstances. You're right. M analysis is geared towards
a profitabl e operating conpany.

Q Did you, in reviewing the records for Exhibits 11
12, and 13, review the original subm ssions by the operator

or did you review what sonebody el se had conpil ed?

A | saw sone of -- | pulled the fees file where
assuned that sone of this information came from | saw sone
of them but, no, | didn't do an exhaustive search

Q So 11, 12, and 13, sonebody el se prepared these
docunent s?

A Yes.

Q VWen it tal ks about waste that was accepted, you

never reviewed the original docunents submtted by ESG

Watts?

A | saw sone of them but, no, | did not see all of
t hem

Q Wien you tal ked about $52,000 in revenue -- excuse
nme -- in excess of $250,000 in revenue generated from 52, 000

cubic yards in overheight, haven't you al ready tal ked about
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that -- isn't that already included in the $1, 111, 000?
A | assume so. Yes. | don't know.
Q So that's kind of -- if sonmebody tried to

pi ggyback those two nunbers, there would be double
accounti ng?

A If that's the case, yes.

MR, WOODWARD: That's all | have of M. Taylor;
al though I don't believe I can pursue anything further with
11, 12, and 13 without sonme tinme to figure out what they
i ndicate is inaccurate.

HEARI NG OFFI CER:  Let's go off the record then

(Di scussion off the record.)

MR WOODWARD:  So is it my understanding that we will
have an opportunity on March 25 to pursue any
cross-exam nation dealing with Exhibits 11, 12, and 13?

HEARI NG OFFI CER:  Yes.

MR WOODWARD: Thank you. | do have an additiona
coupl e questions of M. Taylor.

BY MR WOODWARD:

Q | believe you nmentioned that insurance policy was
one of the approved nethods for funding the trust fund
requirenent; is that correct?

A There is a financial assurance nmechani sm avail abl e

to operators of facilities, closure insurance, yes.
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Q Have you ever had a conversation with a gentl eman
by the name of Jack Lawl ey when you indicated you doubted
whet her ESG Watts or Watts Trucking Service could ever get
an insurance policy approved?

A No. | don't recall. | don't renmenber that nane.

Q VWhat about with anybody el se associated with the
i nsurance industry concerning the sane subject of

conversati on?

A I don't recall a specific conversation |ike that.
Q Haven't you previously testified at a hearing
dealing with enforcenent of the Taylor R dge Landfill that

you did have such a conversation?

A Yes. But you asked me whether or not | renenbered
it. At the time we were tal king about a hypothetica
conversation with sonmeone whose nane | didn't renmenber at
the tine, and | certainly don't renmenber it now and don't
wi sh to specul ate on what | mght have said. | suggest you
get this guy and get himhere and have himtestify.

Q But you have had a conversation with sonebody
about Watts' ability to have an insurance policy serve as
its fundi ng nechani smfor closure/post-closure?

A Probabl y so.

VR WOODWARD: That's all.

HEARI NG OFFI CER:  Ckay.
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REDI RECT EXAM NATI ON
BY M5. McBRI DE:

Q John, besides the trust fund that's in place, does
Watts have an insurance nechanismin place for this
landfill?

A Not that |I'm aware of.

M5. McBRIDE: | have no further questions.

HEARI NG OFFI CER:  Anyt hi ng el se?

RECROSS- EXAM NATI ON
BY MR WOODWARD:

Q Before it has one in place, don't you have to
review the insurance policy to assure that it neets the
| EPA' s requiremnments?

A Yes, we do.

Q Have you ever told anybody that you woul dn't
approve one for Watts?

A No. We don't have any choice. |If the insurance
policy neets the standards and the issuing conpany neets the

standards set forth by the board, we have no choice but to

approve it.

Q Has there been an insurance policy approved in the
state of Illinois yet for any cl osure/post-closure trust
fund -- not trust fund but nechani sm fundi ng?

A | believe we have over 20 of them but | would
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have -- wi thout checking the records, | would have -- that's
a guess. It's sonewhere in the nei ghborhood of 20.

VR WOODWARD: That's all.

HEARI NG OFFI CER: Anyt hi ng el se?

MS. McBRIDE:  No.

HEARI NG OFFI CER: Thank you, M. Tayl or.

Do you have any further w tnesses?

M5. McBRIDE:  Yes, we do.

HEARI NG OFFI CER: Why don't we take a five-mnute
br eak.

(Recess in proceedings.)

HEARI NG OFFICER:  WI I the State please call its next
Wi t ness?

M5. McBRIDE: People call Janes L. Watts.

(Wtness sworn.)

M5. McBRIDE: M ss Hearing Examiner, it's our intention
to handle this witness as a hostile w tness pursuant to
Pol | ution Control Board Rule 103.209. 8.

HEARI NG OFFI CER:  Is there any objection?

MR WOCDWARD:  No.

HEARI NG OFFI CER: Pl ease, proceed.

THE WTNESS: Hostile witness?

HEARI NG OFFI CER: It just neans she can ask you

different types of questions. She can ask |eading
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guesti ons.

MR WOODWARD:  Before she begins, we did reach an
agreement as to M. Watts' testinony pertaining to the
hearing in PCB96-237, which is the hearing dealing with
Saganon Vall ey, that whatever he testifies to today could be
i ncorporated into the record for that hearing.

HEARI NG OFFI CER:  Ckay. We will talk about that again
on the 25th, but it's fine to nake note of it in this
transcript al so.

Pl ease, proceed.
JAMVES WATTS,
called as a witness, after being first duly sworn, was
exam ned and testified upon his oath as foll ows:
CROSS- EXAM NATI ON
BY M5. MBRI DE:

Q M. Watts, can you state your name and spell your
| ast nane for the record, please?

A Janmes Watts, Wa-t-t-s

Q M. Watts, you are the sol e stockhol der of Watts
Trucking Service, Inc.; is that correct?

A Yes, | am

Q ESG Watts is a wholly owned subsidiary of Watts
Trucki ng Conpany, Inc.?

A Yes, it is.
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Q ESG Watts owns Viola Landfill; is that correct?
Yes.
Q Is it fair to say you are the sole owner of the

Viola Landfill?

A Yes.

Q M. Watts, I'mgoing to start out asking you sone
guestions regardi ng the managenent of the landfill.

M. Watts, supplenmental permt was issued for the
landfill in 1991; and it contained a groundwater nonitoring
requi renent. The groundwater nmonitoring wells were to be
installed and sanmpling done and reported by April and May of
1992. The Illinois EPA received no reports for groundwater
sanmpling until July of 1995. Can you tell us why ESG Watts

did not neet the conditions of its permits for those three

years?
A That's not an area | work directly in, the
managenent of the landfills. | would defer those questions

to the people that work in that departnment or in that area.
I work out of our corporate office downtown and work with
many conpani es, don't work in a direct capacity with the
landfill on a daily basis. | work with those people that
manage it.

Q But as the sole owner and the principal in the

conpany, you do nmake deci sions regardi ng the managenent of
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that landfill, don't you?

A | don't recall what was the reason for the
hol dup. | do know we did eventually get it done. | knew we
were late on it. | don't know the reason. | don't recall

Q M. Watts, once those reports were submtted,
sanpl es indicated that inorganics and organics were detected
in the groundwater nmonitoring wells. Those were your own
reports that indicated organics and inorganics. To this
day, ESG Watts has not done any further groundwater
assessnment or taken any corrective action regarding this
rat her serious problem

Can you tell us why ESG Watts has done nothing to

address the problem of serious contam nation?

MR WOODWARD: | woul d object --
A | can answer it.
MR WOODWARD: | woul d object to her characterization

of "serious" or "not serious."
HEARI NG OFFI CER:  Sustai ned. He can still answer the
guesti on.
Go ahead.
A It's ny understanding -- | don't work directly,
again, so I'mnot that famliar with it. But | do know that
the problens that you' re characterizing as being very

serious -- it's ny understanding there was m nute
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contam nation, and they weren't even sure if it was com ng
fromour property or comng fromupstream CQur people told
us they think a lot of it is comng fromup above us. It
could also be comng fromthe roads, fromthe salting of the
roads and so forth.

Q But by your own adni ssion, you do not know where

it's comng fron?

A Yeah. 1'mlike the State. | don't know.

Q But you will agree that you've done nothing to
ascertain --

A | don't know what we have done. | said | don't
work directly in that. | know we have sonme peopl e | ooking

at it and working on it. How far they are or what they've
done | do not know.

HEARI NG OFFI CER: M. Watts, if you could let her
finish her questions before you answer, please. It's hard
for our court reporter.

THE W TNESS: Ckay.

BY M5. MBRI DE:

Q M. Watts, you realize that four of the organics
detected in your wells are cyanogens; do you not? Do you
realize that?

A Ma'am I'mnot famliar with all the materials

that were found in the wells.
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Q The failure to require nonitoring for three years
caused a three-year delay in detecting this contan nation
M. Watts, can you account for your decision as to not do
anything about it for three years?

A I would prefer you ask those questions to the
ot her people that can tell exactly whether they were
nmoni tored or were not since | don't work directly in that
ar ea.

Q M. Watts, did you know three years ago that you
had organics in your groundwater nonitoring wells?

A I don't know. | couldn't answer that question
honestly. | do not know.

Q As a principal in your conpany, is it customary
for you not to know these kinds of things?

A | think it's very customary for people that are
presi dent of the conmpany to not know every detail about
everything --

Q I"mtal ki ng about yourself, your own practice. Do
you not have your people tell you when sonething like this
is occurring?

A ["mcertain they did talk with ne about it. To
list exactly what the contami nants or the chem cal makeup of
the contami nants were, | can't sit here and answer those

guestions at this tine and say that | recall exactly what
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t he makeup of the contam nants were or the | evel of
cont am nant s.

Q M. Watts, we also heard testinony today about the
condition of the final cover of the landfill. Again, |I need
to ask: Wiy did you let the landfill stand with such poor
cover for so |ong?

A We didn't. W did cover the landfill. The
landfill was covered. | think the way | heard it today was
that they weren't recognizing it because we were over
height. W did cover it and covered it in nost all places
in excess of 3 foot of dirt.

Q M. Watts, | think M. Mehalic testified that
there were cracks in the cover. There were erosion rills.
There was --

There was sone erosion --

Q Excuse ne.

There was waste exposed fromthese cracks. That's
not cover in good condition. That cover needs to be
mai nt ai ned.

A Is there a question to ne?

Q My question is: Wiy have you allowed this to go
on?

A W didn't allowit to go on. Because it was fresh

dirt that was placed down, you do have sone erosion with a
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trenmendous rainfall of any type afterwards; and you have to
go in and repair it, which we did.

Q VWhen did you go in and repair it?

A There again, you'll have to talk with Tom or one
of the fellows that handles that. | can't give you that
date. We did go in and repair it after it had eroded.

Q Wth regard to the existing height of the Viola
Landfill, M. Watts, you have known that the |andfil
exceeded its vertical boundaries since the fall of 1994; is
that correct?

A I don't know the exact date that | was made aware
of it, but I've known for a while it was over height. Yes.

Q Your consultant submitted a contour map to the
I[Ilinois EPAin '94 that indicated the el evations. Wy have
you not noved the waste or conpleted the local siting
process in this tinme? Three years have gone by.

A There's been discussion both back and forth. W
tal ked about moving it since. When we closed the site,
there was alnmost a million yards' capacity in the site. So
we tal ked about noving it and were gearing up for that. And
then the State and others suggested we site it. W went
back to siting. W started off on siting, went to noving,
and went back to siting. Now we're working on siting it.

It's not an environnental ly inpairing problem I
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don't believe; but it's something that has to be addressed,
and we are addressing it.

Q Until you get those final contours permtted
ei ther by nmoving the waste or by re-siting it, your fina
cover has not been addressed. It's still a problem So
this ongoi ng nature of the whole situation continues to be
an environmental problem

A Maybe | don't under st and.

MR WOODWARD:  Excuse ne. |s that a question?

M5. McBRIDE: Yes. It is a question
BY M5. MBRI DE:

Q | guess ny question to you is: Wy have you

allowed this to go on?

A First of all, the final cover is in place. There
is over 3 foot of final cover on the soil. Even if it's
10 foot high in one location, it still has the anple soil on

it to disallow the penetration of water through it. So the
soil is there. So the environnmental problemis elimnated
fromthat aspect.

We do recognize that we're going to have to site
it, but it won't be any nore or less environnental ly
inmpairing once we site it than it is now And this dirt
won't be any nore or less than what there is on it now since

we do have the 3 feet of certified cover on it.
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Q So, M. Watts, in your statenments about there
being 3 feet of cover, then you are indicating that there's

wast e under that 3 foot of cover which is over height?

A It's ny understanding that we have sone areas,
smal|l area of the site that has some over-fill init in
hei ght, yes; but it's still maintained -- |I'mjust

mai ntai ning we did cover that with the 3 foot of dirt as
well. So the entire site has been covered with an anple
final covering.

Q M. Watts, we heard testinony earlier that the

area over height is 6 to 8 acres. |Is that a small area?

A Vll, in the overall size of the site -- | mean,
it's not small, but it's -- in the overall size of the site,
it's -- it's alot smaller than the area we |eft
unfinished -- or unfilled, I nmean. W left one mllion
yards and put in 50,000 over. It was mny understandi ng we

wer e about 50,000 yards over, and we left close to a mllion
yards capacity in the site when we closed it.
There was no econom c benefit to us. It was just
an i nadvertent m stake that sonebody shot it wong.
Q But 50,000 is over your permtted height; isn't
that correct?
A Yes. That's the testinony that was given earlier,

approxi mately 50,000 over and alnost a mllion left
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unfill ed.

Q But that's not where the waste is. You haven't
nmoved the waste to the open area; is that correct?

A No. The State suggested to us we go back and
permt. That's what we're in the process of doing now.

Q M. Watts, we heard earlier, based on figures that
ESG Watts had provided to the Illinois EPA for the years

1990 t hrough 1993, Viola Landfill generated close to

$1 million for those years. |Is that correct?
MR WOODWARD: | would object. That's not --
A No.
MR WOODWARD: | would object. That's not a correct

characterization of the prior testinony. Those aren't the
years that the testinmony was given in.

HEARI NG OFFI CER:  Can you restate your question
pl ease?

MS. McBRIDE:  Sure.

BY MS. McBRI DE:

Q For annual reports to which John Taylor testified
covering 1990 through -- excuse nme -- covering 1989 through
1993 --

MR WOODWARD: | believe he testified through 1992.

HEARI NG OFFI CER:  The reports are through 1993.

MR WOODWARD: | agree, but | think his testinony was
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"89 to '92.
HEARI NG OFFI CER:  COverruled. | believe it was to '93.
Pl ease, conti nue.
BY M5. McBRI DE:

Q M. Taylor testified that the revenue generated
fromthe Viola Landfill armounted to $1 million. |Is that a
correct figure?

A I"mnot certain of that figure. | don't know that
figure, but the majority of the waste put in was put in
there by our trucks; so it would have been an intraconpany
paper transaction. There wasn't any outside cash
generated. It would have just been an intraconpany
transaction. County Waste used the landfill. It was County
Waste's landfill. County Waste is one of our conpanies.

Q But you were paid to haul that waste; were you
not ?

A W would Iike to think nost of it, not all of it
but nost of it.

Q M. Watts, your conpany for which you are the sole
st ockhol der paid you a salary of $365,000 in 1994; is that
correct?

A | believe so. Yes, nma' am

Q You were paid the same by your conpany in 1995; is

that correct?
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Yes, ma' am

Has your salary increased in 19967

No, ma' am

How about 1997; are you being paid $365, 000?

Yes, nm' am

o r» O » O >

According to your tax return, Schedule A indicates
that | oans have been nade to stockholders; is that correct?

A Yes and no.

Q We heard testinony earlier that |oans have been
made to stockhol ders. Have | oans been nade to stockhol ders?

A There were | oans made to nme, not personally, that
| used personally but nmoney that was |oaned to ne that | put
into buildings and real estate and other facilities that we
utilize within the conpany that aren't a part of one
conpany. And it was passed through ne because J. L. Wtts,
anot her company of ours, is also personally owned by ne.
The noney was spent, nost of it, on that and al so sone very
| arge insurance policies that | had taken out that the
conpany benefited from

Q But as the sol e stockhol der, you are the owner of
all of these holdings; is that correct?

A Yes, ma' am

Q Any noney generated fromthese holdings is to your

benefit; is that correct?
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A To the benefit of the conpany, to the benefit of
the conpany. It depends on how well the conpany is doing.
That's a difficult question.

Q According to your 1995 tax returns, a total of
$1, 001, 422 has been | oaned to stockholders. That is you,
M. Watts; is that correct?

A No. | think the testinmony was -- | think the

st ockhol der account's 7 or 800, 000, sonewhere between 6 and

800, 000.

Q | believe that testinony was with regard to
today's status of that account which was 800, 000; is that
correct?

A It's somewhere -- | don't know exactly, but

it's -- 1'd say 6 to 8, sonewhere between 6 and 800, 000.

140

Q M. Watts, what rate of interest are you paying on

this | oan?

A I think the Federal Government sets a rate that
you have to pay, and |'m paying that rate

Q And what is that rate?

A I don't know. | don't handle it.

Q M. Watts, Watts Trucki ng has 25 wholly owned
subsidiaries; is that correct?

A | don't believe it's that nunber; but, yes, we

have 17 or 18 at |east, 19.
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Q M. Watts, according to your Schedule L of your
tax returns, at the end of the 1994 tax year, the return
i ndi cates corporate assets in the anount of $30, 539, 000.
Does that sound correct?

A | don't know that nunmber right offhand, ma'am

Q Your 1995 return shows corporate assets of
$29, 834, 000; is that correct?

A Ma'am | don't -- | can't answer to that nunber

Q M. Watts, your conpany is worth quite a bit of
nmoney, could conmand a good selling price, couldn't it?

A Possibly, it could. Yes.

Q M. Watts, you clainmed a gross inconme for Watts
Trucking, Inc., of $46,981,000 on your 1995 income tax
returns; is that correct?

A G 0ss?

Gross, 46, 981, 000.

Sounds right.

Sounds correct, somewhere in that nei ghborhood.

Q
A
Q Your expenses were $45,474,000; is that correct?
A
Q

Your conpany's taxable inconme was $1, 500,000 in
1995?
A Sounds right.
Q Your company is nmaking noney, M. Watts; is that

correct?
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A No. It did that year. It didn't |ast year
Q 1994, it did, didn't it?

A No. | don't believe so. Didit?

Q In 1994, your clainmed gross incone was

$61, 835, 000?

A Sounds famliar.

Q Your expenses were $57, 289, 000?

A I don't recall those nunbers.

Q Your 1994 taxable incone was $4, 545, 000?

A That nunber |'mnot sure of. That does not sound
famliar.

Q M. Watts, if your conpany has nade noney and is
worth sone noney, why is it that you can't get a | oan?

A The thing that's probably holding us up nore than
anything right nowis because our cash flow is down because
the Springfield landfill is closed. |If that site were up
and runni ng, we woul dn't have any problemgetting a | oan
ri ght now

Q M. Watts, you have 17 or 18 conpanies. |Is that
one | andfill enough to cause that anount of problen?

A Wt hout a doubt, absolutely. It is the main
reason. Just had a neeting with Bank of Boston, number one
waste bank in the nation. They told us as recent as in the

| ast 60 days they felt we were a candidate for the Bank of
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Boston if we got the landfill up and running.

Q Wy is that landfill such a problen? | nean, why
isit? Wat's the problen?

A The fact that | own it is the biggest problem the
fact that JimWatts owns it.

Q M. Watts, right now there should be $397,000 in
the Viola Landfill Trust Fund; and as we heard today,
there's only $26,000 in that trust fund. Can you tell us
why that is?

A It's because we were going to nove the waste --
the only reason the nunber is high is because they put in a
nunber of what the State figured it would cost to nove the
wast e.

Q Excuse ne, M. Watts. M question was: Wy isn't
there $397,080 in the trust fund itself?

A Because we haven't put it there, ma'am obviously.

Q Wy haven't you put it there?

A We didn't have the noney at the tine to put there
We're going to go for bonding on it, and we're in the
process right now of putting that together. W're going to
bond it as opposed to putting the cash into the trust fund.
That's being put together right now.

Q VWhen was the last time any noney was deposited

into the trust fund?
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A We're not putting noney into the trust fund.
We're going to bond it. The preparation work for those
bonds is being done right now W're going to put an
i nsurance policy on it or bond it, and that's being done at
the present tine.

Q M. Watts, recent summary judgnment order indicated
atine frame for putting noney in that trust fund or maki ng
a financial assurance arrangenent. Wen will you have that
noney avail abl e?

A We hope that in a very short period of tinme we'll
have the bonds in place on that site, ma'am \Wen | say
"short period,” I'"'mtalking a matter of within the next
coupl e nonths, next 60 days hopefully, even shorter than
t hat .

W were told it would be in place by now It's
taken a lot | onger than what | thought. W were told it
woul d be in place already by the people that are working on
it. 1t's just taken longer than we thought.

Q You do understand you have an obligation by lawto
have noney in there in 90 days after the new cost estinmates
are approved. Are you purposely violating the | aw?

A Coul d you rephrase the question maybe?

Q I"masking you if you are purposely violating the

| aw.
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A No, ma'am That's why we're working so hard to
get the bonding put together to get in conpliance on that.

Q But you haven't put any noney in that trust fund
since the late ' 80s.

A Yes, ma' am

Q So you' ve had 7, 8 years to do this.

A We're busy putting the noney into fines and things
that M. Davis is levying every place el se.

Q M. Watts, as we nentioned, you've got sone
subsidiaries that you hold at this tine. Can you tell us

when you acquired -- when did you acquire DeLong Di sposal

Conpany?
A About five years ago.
Q 19927
A O maybe even before that.

Q So that was within the tine frame that you shoul d
have been financing these trust funds?

A W bought that by hauling the waste. W didn't
buy that with cash. W bought the company by hauling the
waste, letting themcollect the revenue.

Q Do you know how much that conpany is worth?

A No, | don't, right offhand, nma' am
Q VWhen did you acquire East Tex?
A

Didn't acquire East Tex.
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It was a start-up conmpany, ma'am

You started it up?

> O >» O

Yes, nm' am

Q VWhen did you start it up?

MR WOODWARD: | would object. 1Is there sone
evi dence --
A It's not a part of Watts Trucki ng Servi ce.

VMR WOCDWARD: |Is there sone evidence that East Tex is
a subsidiary conpany?
M5. MBRIDE: It's on the tax returns.
VR WOCDWARD: The tax returns are not in evidence
right at the nonent.
THE WTNESS: It's not owned by Watts Trucking Service
i s what he's saying.
M5. McBRIDE: |1'mgoing to ask these tax returns be
mar ked.
HEARI NG OFFI CER: 157
M5. McBRIDE: 15 and 16.
(Di scussion off the record.)
(Exhibits 15 and 16 marked for identification.)
(Recess in proceedings.)
HEARI NG OFFI CER: M. Watts, | rem nd you you're stil

under oat h.
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BY M5. MBRI DE:

Q M. Watts, I'mgoing to hand you what's been
marked as Exhibit 15. Can you tell us what that is, please?

A A tax return, copy of a Watts Trucki ng Service and
subsi diaries tax return.

Q VWhat's the year on that tax return?

A I"'mtrying to find the date.

HEARI NG OFFI CER: It should be in that corner

A First nmonth, 31st day -- it's there -- '95.

VR WOCDWARD: What exhi bit nunber is that?

MS. MBRIDE: It's 15.
BY M5. MBRI DE:

Q VWhat's this date right here in the upper
right-hand corner? What's the year?

A '95, | said.

Q It's 1994, you said?

A No. It says "'95."

HEARI NG OFFI CER:  The tax return date, though

Q M. Watts, is this your tax return for the year
1994?

A Yeah, subnmitted -- okay. I'msorry. It's for
'94. |I'msorry.

Q That is the tax return for Watts Trucking for the

i ncome year 1994; is that correct?
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A Yes.

Q If I can have 15 back, I'm going to hand you
Exhi bit Nunmber 16.

A ' 95.

Q That's your 1995 income tax return; is that
correct?

A Yes, submitted in '96.

HEARI NG OFFI CER: | have a question. \When you say

"your," are you referring --

Q The 1995 tax return for Watts Trucking Services
and subsidiaries; is that correct?

A Uh- huh.

Q Can you |l ook at that tax return and tell ne what
the date is on that, when it was submitted? On the bottom
there's a date.

A 10th nonth, 14th day, '96.

Q So Cct ober 14, 1996.

M5. McBRIDE: M ss Hearing Examiner, | offer Exhibits
15 and 16 and nove for their adm ssion

HEARI NG OFFI CER:  Is there any objection?

MR WOODWARD: Wl |, we have no objections to the
authenticity of the docunments. There are contained in those

docunents a |list of taxpayer identification nunbers that do

not correspond to the list of subsidiaries.
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HEARI NG OFFI CER: Wl I, you can cross-exam ne or
actually, | guess, direct examne. But you can certainly
guesti on about the documents. They're adnmitted into
evi dence.

BY M5. MBRI DE:

Q M. Watts, |'mgoing to hand you back Exhibit 15.
On the back pages is a list of conpanies. In that list is
East Tex; is that correct?

A I haven't |ooked at it. | don't |ook at them
normal |y.

Q Back two pages.

A Yes.

Q Can you tell me: Wiy is East Tex in your tax
return if it's not your conpany?

A | didn't ever say it wasn't mnmy conpany.

Q Wy is it in the Watts Trucking --

A Because -- the sanme people filed it, and they
filed themat the same tine. It's not a division of Watts.
It's not owned by Watts Trucking Service.

Q Wo is it owned by?

By JimWatts personally.
VWen did you acquire that conpany?

I did not acquire it.

O r» O >

That was a start-up conpany?
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Yes, ma' am

Q VWhen did it start up?

A | don't know the exact date. At least five or six
years -- like early '90, '91 maybe -- | don't know -- '92.

I don't know the exact date. W got a contract there, and
we just went there and perforned the contract.

Q So you formed a company to performa contract?

A That's what we do, ma'am

Q M. Watts, was it capitalized through the
st ockhol der | oan?

A We used existing equipment that we had. It was a
very small operation. W used existing equi pment.

Q So you used equi pnent owned by Watts Trucki ng?

A Equi prent that | owned, yes.

Q That you owned or the conpany owned?

A Sone of it that | owned and | think we took sone
that was surplus equi pnent that | got charged probably in
nmy -- what do you call it -- account for noving it over
there, in ny interconpany account. W took surplus
equi prent. W didn't buy any new equi prent for it at all
no new trucks.

Q M. Watts, what about Tex Waste? That, too, is in
this list on the back of your 1994 Watts Trucking Services.

Do you or Watts Trucking own that conpany?
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A Il own it.

Q Do you know when you acquired it?

A Didn't acquire it. Again, it was -- it's a small
conpany, again, that we just opened up an office in that
| ocati on because we were doing work over there.

Q Do you know when you opened that up?

A No, | don't. About the sane tine.

Q Early '90s?

A Yeah.

Q That was the same arrangenment? How did you start
t hat company? Were did the noney cone fronf?

A | don't knowif you really -- we were running --
like we were already running, over in Beaunont, sone worKk.
| just basically opened an office there, rented a facility
and opened an office there, rented a small office because it
was so far away. We were running all that stuff froma
conpany that we had in Houston. Houston was stretched out
and runni ng sone outlying stuff. | decided to open an
office in a couple of locations for jobs we had there.

Q VWat's the nane of the major conpany in Houston?

A Star Di sposal .

Q Star Disposal is a wholly owned subsidiary of
Watts Trucki ng Company?

A Yes, nm' am
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Q VWhen did you acquire Star Disposal ?

A Didn't really acquire Star Disposal. W started
it also back in about 1982, | think, '81, maybe '80,

'81, ' 80.

Q M. Watts, what about Bay Area Waste? Again, the
sane start-up type of conpany?

A It was the far end of Star Disposal. It was the
sout hernnost work of Star Disposal. W were driving |ike
45 mles out. W decided to open a satellite office down
t here.

Q VWhat about Hawkeye Waste Systens; when did you
acquire that?

A '77, maybe 1977, right in that area.

Q M. Watts, what start-ups or acquisitions have you
conpleted in the last five years? Which conpani es have cone
ininthe last five years?

A None of the conpanies of Watts, none of the ones
under Watts Trucking Service. Those three or four snall
affiliated compani es you asked nme about earlier, the one in
Beaunont and East Texas Waste, Bay Area, and | think
Coastal. We're running three trucks down there al ong the
coast, and we opened a satellite office down there for those
three trucks to report to.

HEARI NG OFFI CER:  Were is "down there"?
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THE WTNESS: I'msorry. It's in Mssissippi, down
bel ow New Ol eans. We were runni ng down there out of
New Orl eans; so we opened a satellite office down there.
Those three trucks report to that office. It's down on the
coast of -- just west or so of Qulf Port.

BY M5. MBRI DE:

Q M. Watts, just a couple nore questions.

How much are you paying in fines for Sanganon
Val l ey Landfill?

A I think it's 550, 000.

Q 550, 000. Gkay. M. Watts, your understanding is
that some of that anpbunt goes to deterrence of further
viol ati ons?

A Par don?

Q Do you understand sone of that anmount can be
attributed to the State's desire to deter further
viol ati ons?

A If you tell me that, | guess. |Is that what you're
telling ne or --

Q No. I1'masking if you understand the purpose of
t hese penalti es.

A Oh, yes. | understand them

Q You understand that deterrence is part of the

pur pose of penalties?
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A | understand you're saying that.

Q You understand |'m saying that, or do you
understand that that's the point of the penalty?

A That may be sone part of it; but I would say it's
a very small part, deterrence.

Q M. Watts, do you understand that present
violations that are alleged in this action can cone to the
amount of a million dollars, could amount to $1 million?

A On this overheight situation in Viola?

Q On this complete action, all the counts invol ved

A I will wait and see what M. Davis has in mnd for

Q Do you understand this action is before the
Pol l ution Control Board, M. Watts?

A | understand that. | understand that's basically
bet ween nysel f and M. Davis.

Q M. Watts, do you understand the Pollution Control
Board sets these penalties?

A Yes, ma' am

Q M. Watts, can you tell us when this siting for
the over-fill will be conplete?

A No. | can't give you the exact date. | know

we're working on it.
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Q Wrking on it. You have no time frame set up for
t hat ?

A | would rather you ask that question to the people
that are working on it.

Q Again, M. Watts, your principal on this is
costing you noney. Don't you set deadlines as far as to
when probl ens are sol ved?

A The people that are directed to run that division
do. Yes, ma'am | talk with those people constantly.

Q You don't know what those deadlines are?

A There are other factors involved. You know, we're
wor ki ng on the bonding, as | told you. Sone of the things
are not totally in our control

Q M. Watts, as the manager of the conpany, you do
realize you can set deadlines and get things done when you
need them done; is that correct?

A | probably realize a lot nore than you do what it
means to be a manager of a company, nma'am

Q M. Watts, you said you don't know when the
bonding will cone in; but do you have a date by which you
have tol d your people that the financial assurance needs to
be posted?

A They realize, as well as | do, the inportance of

it; and we're working diligently with it, with a bonding
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agency and with the people who are putting in the methane
gases. W're trying to put wells and the generating
plants -- to put it all together in one package. W're
putting in gas-to-energy plants on two of the landfills
right now, and that also has to be bonded, the closure of
those gas energy facilities. And we're trying to roll it
all together in one package and do it all together at one
time.

We're in the process right now of -- they're
getting the bids on it and hope to have it in place. They
told me it would be in place 30 days ago, 60 days ago at
least. Right after the first of year it was supposed to be
in place. Wwen w talk to them they're telling us they're
cl ose; they're working out the program but it's going to be
done. And all we can do is sit and wait.

Q But this is costing you nmoney, M. Wtts, to

wait. |Is that a factor in your decision?
A Par don ne?
Q It's costing you noney to wait. |Is that a factor

i n your decision?

A | don't have a lot of choice. | can't bond them
ma'am | have no alternative but to wait for the people who
are there putting the bonding together. | guess it's not

sonmet hing that's done that quickly. There's a |lot of
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i nvestigative work they do and that before they commit to it
and conme up to speed on it. They are in the process. They
are assuring me it will be done.
M5. McBRIDE: | have no further questions.
HEARI NG OFFI CER: M. Wodwar d?
DI RECT EXAM NATI ON
BY MR WOODWARD:

Q Wul d you take a | ook at both Exhibits 15 and 16

and | ook --

A | don't have them

Q Sorry. If you would | ook three pages in, |
bel i eve.

A Uh-huh, a list of conpanies?

Q That's a list of wholly owned subsidiaries; is it

A Yes.

Q The list that they were referring to in your prior
testinmony is at the end, and is that a list of enployer
identification nunmbers assigned to conpani es?

A Yes. This is the list. This list you are
referring to is the list of the wholly owned subsidiaries of
Watts Trucking Service

Q And Watts Trucking Service, Inc., and those

subsidiaries is what that tax return is for; is that
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A

Yes. That's what this tax returnis for, only

t hose conpani es.

Q

revenues?

A

Q

1994 return, it showed 61 nmillion-plus in gross

Unh- huh.

Did that number include proceeds fromthe sal e of

assets from Star

A

Q

assets of

Yes.

Di sposal ?

Were you required to take that action to sel

Star Di

sposal in order to neet both federal and

state tax obligations?

A

Q

Yes.

Watts Trucking Service or Star did not receive

t hat anount of noney in cash as net proceeds?

A

sai d.

Q

No. The noney went to pay back taxes, as you

158

That was one of the conditions of the sale; was it

not? You would w pe out those obligations?

A

Q
A

Yes.

But the sale did produce a taxable event?

Yes. It put us in a taxable position, but it

really didn't generate any excess working capital

Q

I n your

prior testinmony, you tal ked about 3 feet
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of cover.
A Yes. | thought | said a mninumof 3 feet.
Q Vell, is it 3 feet, or is it a mnimumof 3 feet?
A In sone places, it's probably 7 feet. 1It's a |lot

more. A mninmum 1'd say, all over the whole site, a
m ni rum of 3 feet.

Q Do you know in the area that exceeds 690 feet,
meani ng sea level, whether it's only 3 feet or nore than
3 feet?

A I would say that general area is in excess of
3 feet.

Q You don't know what it is, though?

A I don't know because it varied so nmuch. The
t opography just varied so much, and we tried to level it up
for drainage and so forth. So some areas we nay have put 7
or 8 foot of dirt.

Q There was a question about Hawkeye, when you
started or acquired that conpany. Hawkeye is a wholly owned
subsidiary of Watts Trucking Service; is it not?

A Yes, it is.

Q There are a couple of conpanies -- | believe one
of themis called Triple A Star and -- | have to | ook at the
return to know -- Vatts Triple A

A That's Texas limted partnership?
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Q Those were conditions that were created solely as
a pass-through for the sale of Star assets?

A Star and Triple A assets. The Texas Waste limted
partnership was created for the pass-through of the assets
of Star and Triple A

Q Those are not operating entities?

A No. They're not hauling. No.

Q They' re not revenue generated?

A No. They are not.

Q The $550, 000 nunber that you indicated that you
bel i eved that you're obligated to pay in fines, does that
nunber include interest or not?

A No. It does not. That would be plus.

Q Part of the fines were inposed by the Grcuit
Court in Sanganon County; is that correct?

A Yes.

Q And there is a schedul e of paynments for that fine
is there not?

A Yes.

Q And you have net the first obligation; is that
correct?

A Yes. W've net the obligations so far on those
fines.

Q That is accruing interest; so that increases the
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anount you have to pay?

A Yes.

Q Now, M ss MBride stated in her opening statenent
that you and your conpanies were not a stranger to Pollution
Control Board procedures. That's a fair statenent; is it
not ?

A Yes.

Q You have received fines throughout the years for
your operations, sone of which are characterized as m nor
parking ticket fines. Qhers were a little nore serious; is
that correct?

A Majority of them the vast majority were very
m nor.

Q But you've had a track record of knowi ng that your
actions are going to be |looked at; is that correct?

A Certainly.

Q So you aren't failing to take actions because you
expect to escape being fined; is that correct?

A Not at all. |1'mdoing everything | can to inprove
our ESG Watts conpany and to bring on constantly nore
conpetent help and to do the best job we can possibly do.
It's very difficult to pay the fines and, you know, do sone
of the other things. You know, the noney we've paid there

woul d have nore than covered the cl osure funds that we've
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already paid in fines in Springfield.

Q That was made nore difficult by the | oss of
operating revenues from Sanganon Val | ey?

A It has killed our conpany. |It's staggering, the
| oss of revenue there. The cost has continued. The cost
has increased at that location with the gate cl osed because
of the renedial work. They' ve had us build a well, put in
the | eachate collection, you know, all for naught.

Q You' ve been doi ng those things, though?

A W' ve done themall at a trenendous cost. No
| eachate but we've got |eachate wells.

Q Sonme questions were asked about siting application
for your Viola Landfill, ESG Watts Landfill. Has part of
t he probl em been sone information concerning the anount of
deposit required to obtain siting approval ?

A Yes. We've had a bit of a problemw th the people
down in Viola trying to get together and neet up with them
to agree on what we would have to post. W had requested
fromthemand spent a ot of time running back and forth,
nont hs and nmonths down there to neetings -- they don't neet
so frequently -- trying to see if we could work out an
arrangenent since it was for a nmere siting, not for a tota
landfill siting but just a height change in an existing

permt.
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We had hoped to work out sonething so we didn't
have to put up such a | arge amount of noney, the sane that
we tried to work out with Springfield. W had to post
250,000 in Springfield on the siting change.

HEARI NG OFFI CER:  Are you tal king about a filing fee
required by the County?

THE WTNESS: Yes. I|'msorry.

A W felt because we were only tal king about a
m nute aspect of the permit, changing the height in just one
| ocation, that they m ght not request such a large filing
fee, you know, like in Springfield and that; but they did
requi re 250,000 cash and, you know, a |arge one again up
here in Viola to change this.

Q VWhat was the number you originally thought was the
filing fee at Mercer County?

A W were told it was going to be 250,000 at Mercer
County al so

Q Have you since learned that it's different?

A It was just recently |learned that that wasn't
correct. The person who gave us that information was w ong,
and it's going to be 150, 000.

Q Are you working with Resource Technol ogy
Corporation to obtain the necessary bonding or letter of

credit or sone other mechanismto make that filing fee?
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A Yes, we are.

Q And that's involved in the sane thing about the
i nsurance or bonding for the financial assurance?

A Yeah. It's all involved in, you know, the conpany
that we're working with, the gas-to-energy.

Q Do you know t he nane of the person you're working

with to obtain bondi ng?

A Law ey.

Q I s that your understandi ng? Jack?

A Yeah.

Q Wuld it be Jack Lawl ey?

A Lawl ey -- Lawl ey (varying pronunciation). Excuse

me. Yeah, Jack Law ey.

Q You're not aware of his being given by enpl oyees
of ESG Watts a deadline?

A Yes. W've given them a deadline.

Q You just don't know what it is?

A | don't know what the exact deadline is. | know
we' ve tal ked with them and they've conme back with excuses.
Several tinmes we've tried to put pressure on them It's
taki ng | onger than they thought it would take.

Q You mentioned that you had -- that part of the
stockhol der | oan dealt with the purchase of an insurance

policy; is that correct?
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A Yeah, a coupl e insurance poli cies.

Q Watts Trucking Service -- were those existing
policies owned by Watts Trucki ng Service?

A VWl |, when | answered that question, | was
referring to both the salary that she tal ked about and the
loan to officer. The officer loan is predom nantly nonies
that were spent in real estate, nonies that were spent in
real estate that we had noved back when the conpany was
stronger and we were doing well. W had noved sone of the
real estate over into ny nanme. Because of the tax benefit
involved in it, the tax people suggested that we do that;
and we did it.

Then there was -- it takes quite a bit of noney
for the mai ntenance and so forth of that. W increased ny

salary at that time to the 365,000 to cover those costs,

165

also for the cost of the $5 million life insurance policy or

two $5 mllion life insurance policies.

Q Do you receive rent paynents fromthe conpany for
this real estate?

A Basi cal |y on paper, but yeah.

Q You don't receive cash?

A No, | don't.

Q The insurance policies, were those policies that

were owned prior to that by Watts Trucking Service on your
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life?

A Sone of it was. Yes.

Q For some reason, sonebody told you that there
woul d be a tax savings if the --

A No. Just said we were required to because of the
financing that we used to carry on Qraha and sone of those
things required it. Some of the debt that we have required
it because | was the key person in the overall corporation

Q But that was the requirenment, that you obtain the
i nsurance, correct?

A Yes.

Q But the reason for noving it fromWatts Trucking
Service being the owner of the policies to you being the
owner of the policies, was that as a result of somebody
advi sing you there would be a tax savi ngs?

A | don't recall. Yes. | believe JimMezvenski
reconmended it, our tax consultant at the tine.

Q The checks that you receive, do you receive those
on a weekly basis, your payroll checks?

A | receive a portion of ny check. No, | don't
receive nmy check. One of the people in accounting handl es
nmy check, and he al so handles the paynments on all the rea
estate stuff and so forth. So what he does is deposits ny

check. | haven't seen ny check in 20 years.
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check, and | get a small portion of it that | use as a
living expense out of the 365,000. The other noney, as |
said, goes to cover the real estate stuff that's in ny nane
personal ly, to pay the insurance policies. That was the
purpose of increasing ny salary to that |evel, was to cover
t hat .
VR WOODWARD: That's all.
HEARI NG OFFI CER: M ss McBri de?
RECROSS- EXAM NATI ON
BY M5. MBRI DE:
Q M. Watts, you nentioned earlier that you
i qui dated sone assets to pay off sone back-taxes. Wuld
you be willing to liquidate an asset or a couple assets to
conme into conpliance at Viola?

A I don't know that | have -- what | have today
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that's uni ncunbered. Everything | have today is incunbered.

M5. McBRIDE: That's all we have.

HEARI NG OFFI CER: Anyt hing further?

MR WOCDWARD:  No.

HEARING OFFICER:  Is it all right if this wtness
| eaves?

MS. McBRIDE:  Yes.

HEARI NG OFFI CER:  Thank you, M. Vatts.
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M5. McBRIDE: The only thing 1'd like to say is that
we'd like to reserve the ability to call Ken Liss at the
extension of the hearing on the 25th.

HEARI NG OFFI CER:  Ckay. So you are done for today then
with the exception of calling Ken Liss to straighten out the
deposi tion?

M5. MBRIDE: Yes. That's it.

VR WOCDWARD: And M. Mehalic will be nade avail abl e
in case we needed to question himabout the report that --

MR DAVIS: You nean Taylor, don't you?

MR, WOODWARD:  No. The inorganics report, things they
haven't provided.

MR DAVIS: That's possible. Al things are possible.

HEARI NG OFFI CER:  Everybody in this room excused
M. Mehalic, and you said you were not planning on recalling
him So at this point, | don't see any reason why
M. Mehalic needs to be nade avail abl e.

MR WOODWARD: | thought we had al ready di scussed that;
and | nmeant that when you asked nme that, whether he was
excused for today. |1'msorry.

MR DAVIS: W're willing to make M. Mehalic
avai |l abl e. There may have been some confusion. It's no big
deal. We'd rather have a conprehensive record.

HEARI NG OFFICER: That's fine. M. Mhalic and
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M. Liss will be available, and M. Taylor will be available
for cross-examination. But | caution everybody; the reason
for the hearing on the 25th is for the other case. So, you
know, our first order of business is to get through the
ot her case.
M. Wodward, would you call your first wtness?
VR WOCDWARD: Call Ronal d Patterson.
(Wtness sworn.)
(Respondent's Exhibit 1 marked for identification.)
RONALD PATTERSON,
called as a witness, after being first duly sworn, was
exam ned and testified upon his oath as foll ows:
DI RECT EXAM NATI ON
BY MR WOODWARD:
Q Can you state your name for the record?
A Ronal d Patterson. Do you want ne to spell it?
P-a-t-t-e-r-s-o-n.
Q VWere are you enpl oyed, M. Patterson?
A CGol der Associ at es.
Q Has ESG Watts, Inc., retained the services of
Col der Associates in relationship to the Viola Landfill?
A Yes. | think we're finalizing the contract now.
Q But there have been sone prepaynents, and you have

done sone work for ESG Watts about the Viola Landfill?
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A Yes.

Q What is CGol der Associ ates?

A W& are an engineering consulting conmpany, an
i nternational company. W have offices here throughout the
United States, in Canada, Europe, Far East.

Q VWhat is your position with Col der Associates?

A I ama principal
Q Does that nean a partner, stockhol der?
A Yeah. W are an enpl oyee-owned conpany, and I'm a

shar ehol der.

Q Do you hold any certifications fromany state in
the United States, professional certification?

A Not in the US. | ama professional engineer in
Canada.

Q VWhat is your training, educational background?

A Bachel or of science in geology and Ph.D. in
geochem stry.

Q So does that make you a geochemni st ?

A Hydr ogeol ogi st is the best description.

Q How | ong have you been associ ated w th Gol der
Associ at es?

A Just about 8 years.

Q Prior to that, did you perform services anywhere

as an engi neer or in any other professional --
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A Vll, | worked with Wodward-C yde before that for
about three years. Before that, it was a variety of

regul atory academi cs.

Q Have you prepared a curriculumvitae for today's
heari ng?

A | left one with you.

Q "1l hand you what's been narked as Respondent's

Exhi bit Nunber 1, a copy of which has been provided to

Conpl ainant. |Is that the resune, curriculumvitae?
A Yes.
Q Is it an accurate description of your

qual i fications?

A Yes.

Q As part of your work for ESG Watts, have you
becone famliar with Viola Landfill?

A Yes. | was provided with some background
i nformati on, and yesterday we had an opportunity to go to
the site.

Q Can you identify the docunents that you revi ewed
and from whom you obt ai ned those docunents?

A Most of them were obtained from Tom

Q Tom who?

A Tom Jones.

HEARI NG OFFI CER:  For the record, can we explain who he
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is? | know we all know, but --
Q Is he an engi neer that works for ESG Watts?
A Yes.
The docunents include a site plan -- this is 1994,
some -- two ol der plans which are not dated but | understand

are fromthe initial permt application, a copy of the
testinmony that Ken Liss provided, a copy of the results for
the sanpling that was performed in the sumrer by | EPA, not
the metal results, just the organic results, a copy of the
1991 permit application.

Q Back on that docunent, what was the date --

HEARI NG OFFI CER:  What is "that docunent"?

MR WOODWARD:  The one he just referred to about the
sanpl i ng dat a.

THE WTNESS: These were the sanpling data that were
col | ect ed.
BY MR WOODWARD:

Q On what date?

A On June 12, 1996.

HEARI NG OFFI CER:  Exhi bit 27

MR WOCDWARD:  Correct.

HEARI NG OFFI CER:  Peopl e's Exhibit 2.

A | also received copies of four sets of analytical

data. These were sanple sets that were perforned for ESG
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Watts. These, in terns of dates, are 4/15/97 -- that's the
report due date. The sanmples were collected on 2/13/97.

The previous set was 12/13/96, 7/29/96, and 11/22/95. Those
were the sanple sets. Sone were just -- were inorganics.
Sone were bot h.

There was a copy of a map which was entered as a
respondent's exhi bit which had sone data on it, but |I'm not
able to correlate that with any of these sanpling events.
We're not sure where those results canme from | received a
summary of field permeability tests. These were field tests
performed in the six wells at the site. | received a copy
of boring logs for the wells at the site and the
stratigraphic boring that was drilled that was designated
EB-1, very close to groundwater GMO04. | received severa
reports by Rapps Engi neering. These were dated Septenber
'91, Septenber '91, July '91, another Decenber '91, and
anot her Decenber '91.

So that was the background information that | had
received for the site. | had a chance to review that and
then, again yesterday, visit the site to see -- it was ny
first visit to the site

Q You didn't nention sone sanpling data from 1973 to
1991.

A That's contained in one of the Rapps reports. |
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believe it's the Septenber '91 report where it has tabul at ed
data for three previous piezoneters that were present at the
site designated G101, G102, and Gl03. These were anal yzed
for over a period ranging from 1973 through about 1991; and
t hese sanples were anal yzed for chloride, ROE/ TDS, residua
operation and total dissolved solvents, and total iron. It
was a limted anal ytical program

Q You're aware ESG Watts does not dispute that the
sanpling data that it performed -- | nean the sanpling
events that it perfornmed and the reports that it prepared
show an exceedance of what are called 807 in standards?

A Not 807.

Q ' msorry.

A 620.

Q 620 in standards. [|'msorry.
A Yes.

Q That's not in dispute?

A Ri ght .

Q So what have you been focusing on when you
reviewed all those docunents?

A Wll, | was asked to review the data that was
avai l able and to forman opinion as to the hydrogeol ogic
conditions at the site, what these detections nmight, in

fact, nean and what m ght be causing them
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Q And have you forned an opinion as to what m ght be
causi ng these exceedances?

A Yes.

Q And what factors in those docunments and in your
personal observation of the site have caused -- have you
relied upon in form ng your opinion?

A Wll, a wide variety of data, topographic
i nformati on, obviously the analytical results, water |evel
information, the field testing that was done in the wells,
the stratigraphic columm that was identified at the site,
observations during the site visit when we had a chance to
wal k on the site. Al those together have contri buted.

Q There are two different types of exceedances that
we're tal king about; is that correct? There's inorganic
anal ytes, and there's organic anal ytes?

A Yes, there are. The anal yses cover both; and in
bot h groups, there are exceedances.

Q Do you have a separate opinion as to each one of
t hose types of anal ytes?

A Yes.

Q VWhat is your opinion as to the cause of the
i norgani c anal ytes bei ng exceeded?

A The inorganics -- we're tal king about netals

principally, like iron and manganese -- it appears to ne
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that the area background for these is very high. The
upgradi ent wells have shown very high levels. 1In fact, for
the data | have, the highest manganese |evel was in one of
the upgradient wells. The downgradient wells, which are to
the east, the exceedances there, we see the sane netals; and
I think that in that area we're al so probably seeing a
background, a natural background.

I think as we approach Skunk Creek we are noving
into a discharge zone; and we appear to be getting probably
some upward flow and flow comng up fromthe deeper bedrock
units which are pyritic shale, may even have some coal down
there. The chem stry suggests that that is what's occurring
down there

Q The presence of pyritic shale, what does that do
to the sanpling results?

A Vll, with pyrite in the formations, you can
oxi di ze pyrite and produce a lot of sulphate. In fact, we
do see sone very high sul phate | evels down there in the
wells close to Skunk Creek.

Q VWhen you personal ly observed the site, could you
tell me what is directly south of this landfill on the
opposite side of the road that's on the south side?

A There's an ol d quarry.

Q Did you actually go over top that quarry and
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exam ne that area?

A Yes. W wal ked into the quarry.

Q Did you see any evidence of coal in the exposed
st rat osphere?

A Not in that --

Q Is it called stratosphere? That's the air,
right?
A No. | didn't see any coal. The background

literature on the units which are present at the site
reference this, that locally you can encounter coal

Q On the way to the site on that road that we just
referred to that goes along the south side, did you see
anyt hi ng?

A W passed sone old mning operations. Yes.

Q That had now turned into ponds or sonething?

A There are sonme ponds, yes; but we did not observe
coal in the exposure.

Q What does the fact that there is coal identified
in this area do for the sanpling data?

A Vel l, when | first | ooked at the stratigraphic
data, in sequences like this, the water quality is generally
quite poor. You typically get mneralized water, a | ot of
metals. It's very simlar to acid mne drainage. You have

pyrites in the system
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So when | saw the stratigraphy, | was not
surprised that we would find high netal |evels; and we woul d
find these in the background wells as well as the
downgradi ent unit wells.

Q Have you fornmed an opinion as to the source of the
metals that are contained in the sanpling data as a result
of your review of the docunments provided to you and your
observations at the site?

A At this point, | think for the netals the nost
reasonabl e explanation is that they reflect poor-quality
water in the area. Natural background is high. W have
other -- some of the older data would tend to support that
because it goes back prior to the initiation of
landfilling. That is the '73 through '90 data which showed

simlar, very high netal levels in wells which were

upgr adi ent .
Q I think you have to speak up just a little bit.
A kay. | would also reference the earlier data

whi ch, although we woul d not consider technically valid data
because we don't have good information on the wells or the
sanmpling protocols, there is a historical record show ng
that we have a wide range of netal levels -- ironis the
anal yte they were measuring -- ranging up, in fact, higher

than the levels that we've seen in the wells that have been
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sanmpl ed recently.

Q So the historical range enconpasses the current
range; is that ny understandi ng?

A Yes. In fact, goes beyond it.

Q Are those ranges typical of areas that have this
type of soil and have poor water quality resulting from--

A In this type of area, they're not -- nost areas,
this would be atypical; but in this kind of environnent, it
can be typi cal

Q Now, have you formed an opinion as to the cause of
organi c conmpounds appearing in the anal yte sanpl es?

A Yes.

Q VWhat is that opinion?

A Wl |, based on several l|ines of evidence. The
type of conpounds that we find, they're very volatile. They
are occurring in not just the downgradient wells but also
t he background wells, even though at |ower |evels; but those
wells are perhaps a little nore distant fromthe landfill.

That distribution, those types of conmpounds,
suggests to me, since we see a radial distribution, that I
woul d attribute that nost likely to gas mgration through
the unsaturated zone; and that could contribute those to the
shal low wells that we're sanpling

Q The fact there's a cap on this landfill --
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A That would only tend to pronote | ateral
mgration. Yes.

Q Do you know the depth of the bottom!liner on the
site fromreviewng this information?

A There was a referencing -- one of the Rapps
Engi neering reports indicated that they tried to nmaintain at
| east 10 feet of drift naterial between the base of the
waste and the top of the bedrock, but that was the only
reference that | had seen.

Q Were you able to do any trend anal ysis or whatever
type of analysis that was required to determ ne what the
flow was to the groundwater?

A No. | didn't see any data on hydraulic
connectivity. Although, in earlier testinony this norning,
sonmebody nentioned a nunber; but | have not seen that
numnber .

Q Now, did you observe any -- excuse nme. Did the
docunents that you reviewed identify sites where potable
wat er supply had in the past been extracted?

A In one of the Rapps reports, there was an earlier
survey of private wells in the area.

Q Were any of these downgradi ent?

A No, not based on the gradient that | see at the

site.
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Q One of the upgradient ones, did you observe
whet her it was in operation or not?

A There was a well -- one of the wells which
reported across fromthe southwest corner of the landfill,
it did not look Iike -- | didn't see a well there. It
appeared as though no one was living there. That's what we
saw in the field.

Q Does the fact that in your opinion the cause of
organi ¢ conmpounds bei ng caused by gas nigrati on have any
beari ng on what actions should be taken by ESG Watts to
ei t her assess, correct, or renedi ate the probl enf

A Well, the gas migration in nmy opinion would be the
first thing that you would want to address. |If that is the
cause of the detections, particularly in the downgradi ent
wells that are quite close to the landfill, then the nost
producti ve course would be to address that, to address that
first.

Q Is there any information that you reviewed to
suggest that the Skunk Creek is on the Watts ESG Landfi |
property?

A On this site plan which | have been given, --

Q | believe that's already been adnmitted into
evi dence.
A -- Skunk Creek is shown to be on the property.
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M5. McBRIDE: Wiat is he referring to?

MR WOCDWARD: | think that's the final contour.

HEARI NG OFFI CER:  4?

MR DAVIS: 47

MR WOCDWARD: | think it's 14 or -- it's 4 or 14, one
of the two. It's the big one.

M5. McBRIDE: That's 4.

HEARI NG OFFI CER: This one's 14, the contour map.

MR WOODWARD:  Then it's 14.

HEARI NG OFFI CER: | don't have the big one.

M5. McBRIDE: Yeah. You have a small copy of this.
BY MR WOODWARD:

Q VWhy don't you exam ne People's Exhibit Number 4
and tell ne if that's the sanme docunent that you have in
front of you.

(Pause in proceedings.)

A Yes. That's the sane.

Q So the docunent you have been using for your
conducti ng what ever analysis you' ve done is the sane as
Peopl e' s Exhi bit Nunber 47

A Yes.

Q So when you refer to it, you' re actually referring
to Peopl e's Exhibit Nunber 4?

A Ri ght .
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Q Does that document reflect whether Skunk Creek is
on --

A It shows the property line to the east and
nort heast of Skunk Creek placing Skunk Creek within the
site. The distance, taking it fromthe bar scale, perhaps
25 feet.

Q Does Skunk Creek act as a hydraulic barrier to the
m gration of these organi c conmpounds, if you know?

A I think that it will. W |ooked at Skunk Creek
Al'so, | |looked at the water |evel data for the wells to
establish the gradient on site. W have about three sets of
data. They are quite consistent.

The gradient is to the northeast toward Skunk
Creek. Water appears to flow normally toward the creek.
Based on topographic considerations, | would expect to see a
simlar flow on the other side of the creek. That would
make Skunk Creek a hydraulic divide, or hydraulic barrier
perhaps is a better word, that groundwater would not fl ow
across beneath it but would flow to the creek fromeither
si de.

Q You're not able to state conclusively that that's
true, are you?

A No, because we don't have good el evati on control

on the water level in the creek. It hasn't been neasured.
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contours, it appears that the creek level is alittle bit
lower than the wells along the creek
The wells in each round al so show a gradient in

the direction along the creek that appears sinmlar to the
creek gradient suggesting that the creek is having an
i nfl uence on those water levels. W also have no data on
the other side of the creek

Q VWhat activity would allow you to determ ne
concl usively whether the creek is a hydraulic barrier or
not ?

A Good evidence would be a simlarly constructed

184

well on the other side of the creek that showed an el evati on

hi gher than the creek
Q That wouldn't be a nonitoring well, would it?
A Pi ezonet er.
Q VWhat's the difference between a piezoneter --
A Pi ezoneter is mainly for providing a water |evel.
HEARI NG OFFI CER:  Can you spell that for the court
reporter?
THE WTNESS: P-i-e-z-o-me-t-e-r
BY MR WOODWARD:

Q Are you able to state conclusively that any

organics that enter the creek as a gas would not nigrate on
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the other side of the creek?

A No. |If they entered the creek, exposure to air,
think they would volatilize very quickly; and al so, flow
woul d be comng to the creek, towards the creek on the other
si de.

Q Were you able to formul ate an opi nion from your
revi ew of the docunents and the on-site observation as to
any environnmental harm caused by the exceedances that have
been reported?

A Wl l, currently, the exceedances of the organics
are primarily on the downgradi ent side. There doesn't
appear to be any immnent threat to human heal t h because
there are no receptors down there who drink that water, no
wells or no residents in that area.

Q How | ong woul d a gas collection or venting system
take to work and nake a determ nation whether that would
resol ve the problenf?

A It woul d depend on the design of the system If
it was a good systemthat provided contai nment of gas within
the facility, then it would not be an instantaneous change
that you'd see; but you woul d expect to see a change
starting to occur when you placed the systeminto operation
if it was, in fact, capturing all the gas within the

[andfill.
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Q Now, the levels of exceedants that we're tal king
about, if they do enter Skunk Creek, are they in violation
of surface water standards?

A Surface water is not ny expertise; but at simlar
sites where we've had this -- our health risk people have
worked on it where we've had these kinds of conmpounds going
into surface water -- they have al ways determ ned they were
not a risk. These are not the kinds of bio-accumulating
conmpounds. But that's the experience.

Q Anyt hing that gets into Skunk Creek is not a
threat to the environnent?

A If it's very volatile, yes, that would -- but
that's just the experience |'ve had at simlar sites. [|I'm
not a toxicol ogist.

Q Were you able to determine within 2 to 3 feet what
the water level was for Skunk Creek?

A Based on these contours and just observations in
the field, it appears that the creek is probably about
640 feet up at the -- where it cones under the road to the
south and declines to about 635 toward the north part of the
site. The contours that we have there, it looks like it's
certainly | ess than about 639, 638. But the contours are
very tightly grouped around it, the creek; and it's very

difficult to depict themoff clearly.
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Q If you draw a line straight across from | believe

it's well G105, --

A Uh- huh.

Q -- would that be the nost reasonable place to put
this well, this piezoneter well?

A To put a piezoneter on the other side, that would

be a reasonable spot. There's nore property over there
avail abl e; but you'd try to duplicate, as near as you coul d,
the well.
Q At that point, were you able to determ ne what the
maxi mum hei ght of Skunk Creek water |evel would be?
A No, not precisely there.
MR WOODWARD: Is this People's Exhibit Number 272
HEARI NG OFFI CER:  Yes.
BY MR WOODWARD:
Q You had access to People's Exhibit Nunber 2,
correct?
A VWich is the --
The June 12, '96, sanpling event.
The organi c data, yes.
The one that you didn't have --
There were no netals.

-- the inorganics listed, correct?

> O » O >» O

There were just organics.
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Q Were you given, | believe, eight quarterly reports
that included two annual reports submtted by ESG Watts?

A Yes. | had -- there were four reports of
quarterly sanplings. Sonme of those -- | think two of them

had organics and two, just the netals. They were

i nor gani cs.

Q In essence, you had five sanpling events to
revi ew?

A | believe so. Yes.

Q Do any of the sampling events show a conpound t hat
is a surprise when you | ook at the other four?

A No. They are very simlar fromevent to event.
The sane sorts of compounds are appearing. The distribution
varies a bit, but they're basically the sane few conpounds.
They are nostly trichlorethylene, cis and trans,
1, 2-dichlorethylene, vinyl chloride; and sone chl or onmet hane
appears.

Q Now, you had M. Liss's testinony, his deposition
testi mony?

A Yes.

Q He mentioned sone things in there about |ab
cont am nation; did he not?

A There was sonme acetone, for exanple, for

i nstance. Yes.
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Q He mentioned it as a possible explanation for sone
conmpound?
A For some compounds, yes.

Q He didn't identify the conmpounds?

A | would presune he may have been referring to
acetone. There was sone acetone detections. |If there were
met hyl ene chl ori de detections, they would al so be
suspi cious. They are conmon |ab artifacts, both of those
conpounds.

Q I s there anything about the other conpounds that
are detected that would lead you to believe that that is the
nost reasonabl e expl anation for either one of those
conpounds appeari ng?

A Well, all these conpounds are part of a breakdown
sequence for TCE, trichlorethylene. They're quite
volatile. |If there were conpounds that would nove in a gas
phase, these would be very likely candi dates.

Q Is there anything about the level that was
det ected about either one of those two conmpounds?

A The trichlorethyl ene breakdown products -- there
is alot of variability fromsanpling event to sanpling
event; and fromwell to well, the signature changed. But
overall, there was a simlarity, sane conpounds.

A couple of wells, we had one other conmpound which
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was 11DCA, which would be a breakdown product of another
sol vent, 11TCA

Q I think I was going to the |evel that was
detected. M. Liss discussed trace elenents of these
conpounds that mght be --

A W& had themup into the hundreds of PPB in sone
cases, generally less than 100; but sone val ues were
reported above 100.

Q At one point in M. Liss's deposition, he talks
about thousands of millinmeters of a conpound.

A Thousands of milligranms per liter, | think he
meant. | think he meant mcrogranms per liter

Q Have you | ooked at the data? |Is that supported,
or are we tal ki ng about m crograns?

A I think we are talking mcrogranms. There are
certainly thousands of mcrogranms per liter. He was
referring to the inorganics at that point.

Q The difference would nean that, instead of
t housands, you're tal king about hundreds or tens of --

A There's a difference of 1,000. 1,000 m crograns
per liter is 1 mlligramper liter

Q Are the standards, the 620 standards for these
i norgani ¢ conpounds stated in mlligrans per liter or

m crogramnms per liter?
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A They may be in milligranms per liter. 1'd have to
| ook -- actually, | have the regs. there I can | ook at.

HEARI NG OFFICER: It doesn't matter. The board knows
what the regs. are. You can go ahead and nobve on

MR WOODWARD:  |I'mjust trying to establish what the
| evel of exceedance is.
BY MR WOODWARD:

Q I s there anything about what you reviewed, either
t he docunents or your on-site observation, that would | ead
you to believe and conclude that the problens detected in
t he exceedances, in the sanpling events, are caused by a
| eachate rather than a gas migration and natural background?

A Wll, | |looked at the data to see if there
appeared to be an influence fromleachate. | didn't see a
signature that woul d suggest that there was |eachate. There
wasn't enough chloride. One well had chloride but only in a
coupl e hundred PBM It wasn't the well that had the highest
organi ¢ conmpound detecti ons.

It also had a very high sul phate |evel, and
typically you have nuch nore chloride than sul phate. Here
we have a lot of sulphate. | think that reflects the
natural water quality in the area.

There were also -- in the IEPA data, | would have

expected with | eachate we woul d have seen nore conpounds.
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They did a scan for SVOCs. W didn't see any. The only
vol atiles we see are these very few, very volatile ones.
There isn't a correlation, again, with the chloride and the
organics; and this, | think, is still reasonable for the
site because we are dealing with a fairly tight materi al

The tests in the wells indicate it's a | ow
permeability area. The value that was quoted this norning
for the drift materials is, again, a very |low perneability.

Havi ng the opportunity to do a few calculations to
try and estimate what sort of flow rates we mght be tal king
about, taking the maxi num gradi ent and taking those val ues
inthe wells at face value and taking an average and taking
even a geonetric nean, which is perhaps nore appropriate for
permeability, | conme up with flowrates |less than 10 feet a
year. Seens consistent.

That's al so consistent with the rather |arge
differences in water elevation we see across the site.
Typically, in low perneability areas, you have |arge
differences in water level. |In very perneable areas, you
just can't sustain these. The rate of migration in the
groundwat er systemis going to be slow, and if we're talking
very small values, it would take quite a while for |eachate
to nove very far.

Then there are processes along the way which can
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attenuate the concentrations within | eachate. W obviously
have breakdown occurring because we're seei ng breakdown
products; so the environment is appropriate for breakdown.

Q What is the |l ocation for well GL04?

A It's in the southwest corner. |It's the highest
wel | .

Q Is it the closest to the property line as far as
you could tell?

A Wll, it's right in the corner of the property.
Yes.

Q Were you able to determ ne whether the gas woul d
mgrate any further in that direction?

A W' ve seen fromthe data -- the data | had here,
we had very |low detections. 1t would suggest that probably

very much at the margin there

Q Is that the closest point to this well that you
saw that was abandoned -- where it was indicated there was a
wel I, but you didn't see anything?

A It woul d be across the well. Yeah

Q Did you proceed west of the site at all when you

were out there?
A Yes. W drove both to the east and west just to
get a feeling for the topography. The west margin of the

site appears to be very close to the topographic high, and
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then it drops off in the other direction. As you go to the
east, when you cross Skunk Creek, you then go up another
steep incline.

Topogr aphy being a very good caterer of natura
flow, I would suspect that the well 104 is pretty near the
center -- probably a recharge area. That's the high point.

Q Approxi mately 20 to 25 feet west of the west
property line, is there already a ditch that --

A There was a ditch.

Q Was it an abandoned railroad right-of-way?

A Apparently. That's what | was told in the field.
It was on a railroad right-of -way.

Q Is that ditch deep enough to allow, if there were
any gases mgrating in that area, for themto be vented to
the --

A Only if it was deep enough to have water in it,
reach the water table, then it would be a barrier

VR WOCDWARD: That's all | have.

HEARI NG OFFI CER:  Let's take a five-mnute break

(Recess in proceedings.)
HEARI NG OFFI CER:  Let's start with cross-exam nation of

M. Patterson.
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CROSS- EXAM NATI ON
BY M5. McBRI DE:

Q Dr. Patterson, is your work being done for the
purpose of a permt application?

A No. That's not what |'ve been told.

Q Do you realize that, as part of what we're asking
to conme in conpliance, that Watts needs to investigate, then
do an assessment at this site?

A | believe Larry indicated earlier that they do
plan to proceed with assessnent.

Q Is it your feeling that a further investigation
and assessnment is necessary at this site?

A Well, that's the purpose of assessnent, is to find
out, in fact, where are these detections comng from Is it
gas? Can we verify that? What is the status of the creek
for exanmple. Those are the things that woul d be addressed
under assessnent.

Q Dr. Patterson, what are the highest |evels of
manganese detected in what you consi der background sanpl es
for this site?

A The hi ghest value -- | have put together a
table -- | think was 38,000, 38,000 mcrograns per liter
That was at GL03.

Q How ol d is that data?
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A That was 7/29/96, so |ast year.

Q VWhat was the highest |evel of iron detected in
what you consi dered background sanpl es?

A Wl l, the highest iron was -- this would be wells
Gl03 and 104.

Q Those are background?

A Those | woul d consi der background. | believe in
the earlier testinony -- | would agree -- the highest was
19, 900.

Q VWhat was the date of that sanple?

A That was 7/29/96. So that was a set of data from
Watts, ESG Vatts.

Q Dr. Patterson, is it possible to any extent for

the inorganics to mgrate by gas?

A Not the inorganics. The gas may enhance the
concentrations of inorganics, however, because -- the
landfill gas can change the geocheni cal environnent which

may pronote the solubility of some irons.
Q But the inorganics?
A No. Iron is not volatile. Manganese is not
vol atile.
Q Thank you.
Dr. Patterson, would you agree that the |andfil

is the likely source of the organic contam nants?
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A The trichlorethyl ene and those, yes. That's a
| ogi cal source.

M5. McBRIDE: Thank you. That's all we have.

HEARI NG OFFI CER: Any redirect?

MR WOODWARD:  No. But we would ask that Respondent's
Exhi bit Nunmber 1, his resunme, be adnmitted into evidence.

HEARI NG OFFI CER:  Is there any objection?

MS. McBRIDE:  No.

HEARI NG OFFI CER:  Let's go off the record.

(Di scussion off the record.)

HEARI NG OFFICER: O f the record, we have had a
di scussi on about the continuation of this hearing but also
about the hearing that is schedul ed, People of the State of
Illinois v. ESG watts, Inc., PCB96-237.

The parties have agreed that in the 96-237 case,
whi ch is schedul ed for hearing on March 25th, that they wll
be filing stipulations; and there will be menpbs with
affidavits attached as to what the witnesses would testify
to since the witnesses would be testifying to al nbst exactly
what they've testified here today. And then we will also
i ncorporate the testinmony from M. Watts which was from
today into that proceeding.

Wth that said, we are going to continue this

heari ng, PCB96-233; and that will be continued until
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March 25th. The start time will be imrediately follow ng
the conclusion of the 237 case since we noticed that one for
9:30. W need to begin that one at 9:30 in case any nenbers
of the public are present.

The one caveat is that there is a possibility that
we will be switching roonms. Currently, it is scheduled for
the board's offices; but because of the nunber of people, we
may try and nove roons. But if anyone who's interested
shows up at the board's office, the board will be able to
direct you to either a different roomin that building or
t he buil ding next door to the attorney general's conference
roomif we do nove roons.

Are there any ot her questions or anything el se
t hat anyone feels needs to be on the record today?

MR DAVIS: The citizens that are present may want to
state --

HEARI NG OFFI CER:  Yeah. Are there any citizens who
want to nake a statenent on the record?

Anyt hi ng further then?

MS. McBRIDE:  No.

MR WOCDWARD:  No.

HEARI NG OFFI CER:  Then, M. Jones, you wi |l appear at
t he hearing on March 25t h?

MR JONES: Yes. I'll be there
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HEARI NG OFFI CER:  Al'so, we will have Ken Liss and Ron
Mehal i ¢ at that hearing.
Thank you all for comng, and this hearing is

adj ourned until the 25th.

(Which were all the proceedi ngs

had in this matter at this tine.)
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COUNTY OF TAZEWELL )
SS
STATE CF ILLINOS )

CERTI FI CATE OF REPORTER

I, ANGELA M JONES, CSR-RPR, Notary Public in and
for the State of Illinois, do hereby certify that the
foregoing transcript consisting of Pages 1 through 199, both
i nclusive, constitutes a true and accurate transcript of the
ori ginal stenographic notes recorded by ne of the
proceedi ngs held in the foregoi ng cause, on the 13th

day of March, 1997.

Dated this day of , 1997.

Angel a M Jones, CSR-RPR
Notary Public, CSR #084-003482
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