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PROCEEDI NGS
(June 7, 2001; 2:00 p.m)
HEARI NG OFFI CER BORON: Good norning. M name is Andrew

Boron, and | amthe Attorney Assistant for Chairman Claire

Manning with the Illinois Pollution Control Board. The Board has

appointed me to serve as Hearing Oficer in this rul emaki ng
proceeding entitled, In the Matter of: Provisional Variances
From Wat er Tenperature Standards: Proposed New 35 Illinois
Admi ni strative Code 301.109. The Docket Number for this
rul emaking is R0O1-31, and today is the first hearing.

Al so present today on behal f of the Board are Chairnan
Claire Manning to ny right.

CHAl RVAN MANNI NG Good aft er noon.

HEARI NG OFFI CER BORON: Anand Rao with the Board's
technical unit. Board Menber El ena Kezelis.

BOARD MEMBER KEZELI S: Hel | o.

HEARI NG OFFI CER BORON: On ny left is Tanner Grard.

BOARD MEMBER G RARD: Good afternoon.

HEARI NG OFFI CER BORON: On April the 13th of 2001, the
I1linois Environnental Protection Agency filed a proposal to
anend the Board's Water Pollution Regulations at 35 Illinois

Adni ni strative Code 301. The new rules would set forth the

factors that the Agency nust address when it recommends that the

Board grant provisional variances for water tenperature
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st andar ds.

The Agency explains that based on its 20 years of
experience in considering provisional variance requests, the
proposed rules will help to both clarify what the Agency
consi ders when it recomrends the granting of a thernal
provi sional variance, and ensure that when it is granted the
environnent will be protected.

Agai n, please note that the sign up sheets for the
proceedi ng service and notice lists are also |ocated at the table
on the side. Those on the notice list will receive only Board
pi nions and Orders and Hearing Officer Orders. Those on the
service list will receive these docunents plus certain other
filings, such as public coments. Also at the side of the room
are copies of the current notice and service lists. These lists
are updated periodically.

Besi des wi tnesses for the Agency, if you wish to testify
today you rust sign in on the appropriate sign up sheet at the
side of the room Tine permtting, after the Agency's testinony
we will proceed with the testinony of persons who sign up in the
order their names appear on the sign up sheet.

The Board's procedural rules for regulatory proceedings
govern this hearing. Al information that is relevant and not
repetitious or privileged will be admtted. Al witnesses wll

be sworn and subject to cross-questioning. If you do not wish to
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give testinony you may file witten public coments.

As for the order for today's proceeding, we will begin wth
the Agency's testimony. Tine pernmitting, after that we wll
proceed with the testinmony of persons who sign up in the order
their names appear on the sign up sheet. Anyone may ask a
qguestion of any witness. | ask that during question periods if
you have a question please raise your hand and wait for nme to
acknow edge you. Wen | acknow edge you, please state your nane
and any organi zation you are representing here today.

Pl ease speak one at a tine. |If you are speaking over each
other the court reporter will not be able to accurately
transcri be your statenments for the record. For the sanme reason
pl ease speak loudly and clearly and not too rapidly. Please note
that any questions asked by anyone with the Board are intended to
hel p build a conplete record for the Board's decision and not to
express any preconceived notion or bias.

Are there any questions about the procedure that we will
foll ow t oday?

Seei ng none, Chairman Manni ng, would you |like to nmake any
remarks at this tinme?

CHAI RVAN MANNI NG:  Just to wel come everyone to this sort of
i mportant issue on provisional variances fromthe thernal

tenperature standards. W look forward to an effective hearing.
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hearing is to receive testinony fromthe Agency on its proposed
amendnent s.

Ms. Wllians, | just want to rem nd you that if you want
any of your coments to be considered substantive evidence, you
nmust first be sworn in. Do you want to be sworn in?

M5. WLLIAMS: Probably that won't be necessary, but if you
want to swear nme in just to be safe maybe at the beginning that
woul d be fine.

HEARI NG OFFI CER BORON: Ckay. Wy don't we do that. That

woul d be great. Also you have one w tness, | gather?
M5. WLLIAMS: Yes. Today -- | am Deborah WIlianms from
the Illinois EPA. Is that okay to first --

HEARI NG OFFI CER BORON: Ckay. So actually it is you and
this gentlenman here that are going to be sworn in?

MR, FREVERT: Ken and | will both be w tnesses.

MS. WLLIAMS: We will have two who will be --

HEARI NG OFFI CER BORON: Ckay. Al three of you. Gkay. So
if we could please swear in the witnesses at this tine.

(Wher eupon, Kenneth Rogers, Toby Frevert, and

Attorney Deborah WIlians were sworn by the Notary

Public.)

HEARI NG OFFI CER BORON: Ckay. Thank you. You nay begin.

M5. WLLIAMS: Thank you. Good afternoon. M nane is
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and | amrepresenting the Agency in this docket that we are
di scussi ng today, Provisional Variances From Water Tenperature
St andards: Proposed New 35 Illinois Adm nistrative Code 301.109.

Today the Agency will present formal testinmony from one
wi tness, who will be Ken Rogers, who is seated to ny right. Ken
will present testinony fromhis prefiled testinony.

We al so have another witness to Ken's right, Toby Frevert.
Toby is the manager of the Division of Water Pollution Control at
the Illinois EPA. And they will both be available to answer any
guestions that the Board or the public may have follow ng the
testi mony.

Before Ken gets started | just wanted to point out for the
record that we did find a typographical error in one of the
exhibits that were subnitted. | believe it was Exhibit A
submitted with the Agency's Statenent of Reasons. W had a real
smal | typographical error in the last line. |In the columm that
says date of PCB order, we have 02-23-99, and that should read
09-23-99. | have corrected versions if you would like them
entered into the record or --

HEARI NG OFFI CER BORON:  You coul d do that afterwards.

M5. WLLIAMS: Okay. That's fine. Al right, Ken.

HEARI NG OFFI CER BORON:  You may proceed, yes.
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I1linois Environnental Protection Agency. | have held nmy current
position at the Illinois EPA since 1984. Prior to that tinme, |
served in the Division of Water Pollution Control as the Manager
of the Water Quality Monitoring Unit from 1979 to --

CHAI RVAN MANNI NG Excuse me. Could you speak in the
m crophone a little better. Just pull it up. Thank you.

MR. ROGERS: As nanager of the Water Quality Mnitoring
Unit from 1979 to 1984, and the manager of the Preconstruction
Grant Unit from 1974 to 1978. | have been enployed at the
II'linois EPA since 1970. | received a Bachelor of Arts in
Bi ol ogi cal Science with a Chenistry Mnor fromM not State
University in North Dakota and a Master of Arts in Administration
fromthe University of Illinois at Springfield.

My duties as nmanager of the Conpliance Assurance Section
i ncl ude supervision of the devel opnent of the technical conmponent
of the Illinois EPA recommendations to the Illinois Pollution
Control Board for the grant of provisional variances from water
pollution control regulations or permt requirenents, including
provi sional variances fromthernal standards. | have al so
participated in the devel oprment of the proposed anendnment to the
Board's regul ations which is the subject of this proceeding. M

testinmony will address the Illinois EPA experience wth
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of the proposed anendnents.

In 1980 the Illinois General Assenbly anmended Title 9 of
the Environnental Protection Act to establish provisiona
variances as an additional formof short termregulatory relief.
Provi si onal variances are appropriate where it can be shown that
conpliance on a short termbasis with any rule or regul ation
requi renent, or order of the Board, or with any permt
requi renent would i npose an arbitrary or unreasonabl e hardshi p.

Section 35(b) of the Act also requires that the Board grant
a provisional variance within two working days fromthe date of
notification fromthe Illinois EPA that a provisional variance is
appropriate. In order to facilitate this process, the Illinois
EPA typically tines the filing of its provisional variance
recomendati on to coincide with schedul ed Board neeti ngs.

Provi si onal variances are intended to cover short term
hardshi p situations. Section 36(c) of the Act provides that a
provi sional variance can only be granted for a nmaxi mum of 45
days, and no single facility can be granted provisional variances
whi ch exceed a duration of 90 days in any cal endar year. This
mechani smdiffers fromthe regul ar variance, which may be granted

for up to five years, and the adjusted standard or site specific
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conment or hearing is provided. However, provisional variances
are only granted by the State of Illinois and do not protect
facilities fromU. S. EPA or citizen enforcenment actions.

In 35 Illinois Administrative Code Part 180, the Illinois
EPA has established procedural regulations for the provisional
vari ance application and recomendati on process. The pendi ng
regul atory proposal should be read with these regulations in
m nd. Section 180.202(b) of the existing procedural regulations
establishes the informational requirements currently applicable
to all provisional variance applications.

The rel evant informational requirements for thernal
provi sional variance applications are: A statenent identifying
the requirenent fromwhich the variance is requested; a
description of the business or activity for which the variance is
requested; the quantity and types of materials used in that
process or activity; the quantity, types and nature of the
materials to be discharged and the identification of the
recei ving waterway; an assessnent of any adverse environnental
i mpacts which the variance may produce; an expl anation of why
conpliance with the requirenment inposes arbitrary and

unr easonabl e hardshi p; a description of the proposed nethods and
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whi ch the variance is requested; a statement of whether the
appl i cant has been granted any provisional variances within the
cal endar year, and the terns and duration of such variances; a
statement regarding the applicant's current permt status; and
any Board orders in effect regarding the applicant's activities
and any matters currently before the Board in which the applicant
is a party.

Most provisional variance applications are received by the
I1linois EPAin the formof a letter fromthe environmental staff
at the given facility. The Bureau of Water receives
approxi mately 25 provisional variance applications per year
Part 180 gives the Illinois EPA five days to accept or reject a
provi sional variance application and 30 days to nmake a fina
det er mi nati on.

In general, the Part 180 rul es have worked well in
clarifying for provisional variance applicants the docunentation
required for a conplete application and the Illinois EPA s
application review process. However, after 20 years of
consi dering variance requests for provisional variances, the

Il1linois EPA believes that additional criteria in regard to
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energency situations where power conpani es have been unable to
nmeet their National Pollutant Discharge Elimnation System pernit
conditions for the thermal conponent of their discharges and al so
nmeet their obligations to supply reliable power to their
consumers.

(Board Member Nicholas Ml as entered the hearing

room)

MR. ROGERS: Since 1988, the Illinois EPA has received 23
formal requests for provisional variances fromwater tenperature
standards. The Illinois EPA reconmended the granting of
provi sional variances, subject to certain conditions, for 20 of
these requests. Five of the approved requests were for
ext ensi ons of the previously granted variances. One thermal
provi si onal variance request was denied by the Agency and
applicants withdrew two others. In addition, nunerous infornal
i nquiries have been made to the Illinois EPA regarding the nerits
of a thernmal provisional variance under consideration prior to
formal -- under consideration prior to formal submission. Wile
this proposal could potentially inpact any facility subject to a

water quality tenperature limtation for whom conpliance with
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i mpact electric utilities that face the confluence of increased
demand for power production, low flow rates, and extrene warm
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weat her conditions in the sumer nonths.

The nost recent energency conditions which resulted in
provi sional variance requests fromthernmal standards occurred in
the sunmer of 1999, when four provisional variances and one
extension were granted for the relief fromthermal requiremnments.
Two of these provisional variances and the extension were
actually utilized by the petitioners. Conmonwealth Edison
Conmpany, Dresden Station, used one 45-day provisional variance
plus an extension for an additional 45 days and the other was
used by CIPS, Newton Station

The Dresden Station permit provides for a maxi mum al | owabl e
di scharge tenperature and a specified nunber of hours when the
di scharge coul d exceed a | ong-term average di scharge tenperature.
The provisional variance increased the nunber of hours when the
| ong-term average tenperature could be exceeded. No relief from
the maxi mum tenperature was provided. The Dresden Station
submitted thernmal provisional variance requests in 1988, 1992,
1994, 1996, 1997, and 1998. This history was evidence of an

apparent need for additional cooling capacity at the Dresden



20

21

22

23

24

10

11

12

13

14

15

16

17

18

19

Station. The Newton Station provisional variance was simlar to
Dresden Station in that relief was provided for increased
excursi ons above long-termthermal limts but no relief from
maxi mum al | owabl e thermal discharge limts. The Newton facility
al so suffered maj or operational problens because of a prol onged
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peri od of hot weather and apparently exceeded maxi mum di scharge
| evel s causing an extensive fish kill in the cooling |lake. This
i nci dent further supported the apparent need for additiona
cooling capacity at Newton station

Fol  owi ng the sunmer of 1999, the Illinois EPA notified
t hese power conpani es, Conmonweal th Edi son and Aneren-ClPS, of
the need to devel op nore proactive plans to avoid the
reoccurrence of violations and the need for variances. Both of
t hese conpani es have subsequently installed additional cooling
systems to reduce the possibility of pernit violations.
Aneren-CIPS install ed suppl enental cooling ponds at the Coffeen
Station and Newton Station, and Commonweal th Edi son installed
cooling towers in the discharge canal at Dresden Station. It is
expected that these cooling systens will sustain full conpliance
under extreme weat her conditions; however, it is possible that
unusual conbi nati ons of heat and drought may still create a
situation where relief fromcurrent pernmit conditions may be
needed in order to prevent a serious failure of the power grid.

Therefore, this regul atory proposal has been devel oped in an
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any future applicant on the requirenents for a provisiona
variance from any water tenperature standard.

The I1linois EPA has proposed the addition of a new Section

301.109 to the Board's water pollution regulations that sets
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forth how the Illinois EPA will exercise its provisional variance

authority consistent with the Act and the Illinois EPA' s
procedural regul ati ons when eval uating requests for provisiona
vari ances fromwater tenperature standards. The proposal also
provi des gui dance for the regulated community regarding the

m ni mum appropriate conditions to be included in thernal

provi sional variances to ensure that no environnental harmwill
result.

Thi s proposed new Section places several requirenents upon
the contents of any Illinois EPA recomendation to the Board for
the grant of a provisional variance fromany water tenperature
requirenent. The Illinois EPA recommendati on nmust specifically
address each of the informational contents required of a
provi sional variance application under Part 180.202(b)of the
Illinois EPA's procedural regulations. The Illinois EPAis also
required to specifically address the foreseeability of weather
and operational conditions that led to the provisional variance

request and identify any provisional variances from any water
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for the past five years. Typically, an Illinois EPA provisiona

vari ance recomendati on woul d only address whether the applicant

had been issued any provisional variances during the current

cal endar year. The Illinois EPA recomendati on nust al so address

its rationale for recomendi ng any specific conditions that have
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been i nmposed upon the water tenperature provisional variance.

Subsection (b)(2) of proposed Section 301.109 lists five
specific conditions that the Illinois EPA will inpose upon nost
provi sional variances granted froma water tenperature
requi renent. These conditions are the retirenent to:

One, continuously monitor intake, discharge, and receiving
wat er tenperature and visually inspect intake and di scharge areas
three tinmes daily to assess any nortalities to aquatic life.

Two, docunent environmental conditions during the term of
t he provisional variance and submt the docunentation to the
I1l1inois EPA and the Departnment of the Natural Resources, DNR
within 30 days after the provisional variance expires.

Three, imediately inplenent biological activities to
characterize how aquatic life respond to the thermal conditions
resulting fromthe provisional variance; docunent these
activities, and submit the docunmentation to the Illinois EPA and
DNR wi thin 30 days after the provisional variance expires.

Four, notify the Illinois EPA and DNR of any unusua
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take action to renmedy the probleny investigate and docunent the

cause and seriousness of the unusual conditions while providing

updates to the Illinois EPA and DNR as changes occur until nornal

conditions return; notify the Illinois EPA and DNR when nor nal

conditions return; and submt the docunentation to the Illinois
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EPA and DNR within 30 days after normal conditions return

Fi ve, develop and i npl enent a response and recovery plan to
address any adverse environnental inpact due to thermal
conditions resulting fromthe provisional variance, including
| oss and danmge to aquatic life.

In many cases, these conditions are currently being inposed
upon provisional variance applicants. However, in sone cases,
addi ti onal tenperature, environmental, and biol ogi cal nonitoring,
record-keeping, and reporting will be required for the term of
t he provisional variance.

This proposal is not intended to place new substantive
regul atory requirenents under Illinois' water pollution control
regul ations on facilities; but nerely to clarify the types of
infornmation the Illinois EPA should consi der when recomendi ng
that the Board grant provisional variances froma water quality
tenperature regulation or permt lintation. The proposa

clarifies the information provisional variance applicants shoul d
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application and the mini mum conditions that would be inposed upon
grant of such a provisional variance.

This concludes ny prefiled testinony.

HEARI NG OFFI CER BORON: Thank you very nuch. At this point
I would like to introduce Board Menber Nick Melas who just joined
us.
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BOARD MEMBER MELAS: Thank you.

HEARI NG OFFI CER BORON: Ms. Wl lians, would you like to
have the anended prefiled testinony admtted as a hearing
exhi bit?

M5. WLLIAMS: Did you say the amended?

HEARI NG OFFI CER BORON: Yes, because you had nade sone
changes fromthe -- didn't you say --

MS. WLLIAMS: That was --

HEARI NG OFFI CER BORON: Ch, right. This is already part of
the record.

MS. WLLIAMS: Sure.

HEARI NG OFFI CER BORON: Ckay. So you just want to admit
t he ot her amended docunent?

M5. WLLIAMS: Yes.

HEARI NG OFFI CER BORON: Ckay. You can hand nme a copy.

M5. WLLIAMS: Ckay.

HEARI NG OFFI CER BORON:  All right. | have been handed a
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says revised as of June 7th of 2001. | will -- | ammarking this
docunent as Exhibit Nunber 1, and entering it into the record as
a hearing exhibit.

(Wher eupon sai d docunent was duly marked for purposes

of identification as Hearing Exhibit 1 and admitted

into evidence as of this date.)
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HEARI NG OFFI CER BORON: Ckay. M. Wllians, if you would
like to proceed.

MS. WLLIAMS: | think we are finished. W are available
for any questions.

HEARI NG OFFI CER BORON: Ckay. We will now proceed with
guestions for the Agency's witnesses. As | nentioned earlier, if
you have a question, please raise your hand and wait for nme to
acknow edge you. Wen | acknow edge you, please state your nane
and any organi zation you are representing here today, and your
position with that organization.

Before the Board proceeds with questions it may have, does
anyone el se have any questions?

MR MESSI NA:  Yes.

HEARI NG OFFI CER BORON: Yes, please proceed, M. Messina.

MR. MESSINA: Hello and good afternoon. M nane is Al

Messina, and | represent the Illinois Environnental Regul atory
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Group. | have several questions, but | would Iike to start off
by first asking sone questions with regards to the general
phi |l osophy or the purpose of this proposal

If I could, M. Rogers, if | could direct you to page two
of your testinony. You state that Section 35(b) of the Act
requires the Board to grant the provisional variance within two
wor ki ng days fromthe date of notification fromthe Agency that a

provi sional variance is appropriate.
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My first question would be do you believe that the Board
has the authority to deny a provisional variance if the Agency
recomends that it be granted?

MR. FREVERT: Are you asking for Ken Rogers' | egal
interpretation of the Environmental Protection Act?

MR. MESSI NA: W are asking for the Agency's
i nterpretation.

MR. FREVERT: | would like to take a shot at responding to

that and then | --

CHAI RMAN MANNI NG Toby, would you talk in the mcrophone,
pl ease.

MR. FREVERT: | will take a shot at responding to that, and
| would be happy to consult with the |egal staff at the Agency
and give you any corrections of what | say today in the future if
I am w ong.

We believe the legislature specifically assigned the Agency
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fornmul ate a technical recomendati on and action to either grant
or deny those requests and then refer those particul ar
recommendations to the Board for their consideration and action
I think historically there has been no desire or intent for the
Board to necessarily deny an action that we have specifically
said meets our interpretation of the substance and the intent of

the Environnental Protection Act. That is as close to an answer
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MR. MESSINA: | guess then the foll ow up question would be

whet her or not you are able to let us know if the Board can or

cannot ?
MR. FREVERT: | understand. Your question has been
registered. | can say now it is our understanding that we

believe it is the legislative intent that in situations of
energency conditions where pronpt action was necessary that the
primary responsibility for the State of Illinois to weigh in on
that request lies with the Agency.

MR. MESSI NA:  May | continue?

HEARI NG OFFI CER BORON: Yes, you may. Again, any notions,
if you want to wait until the end to nake those notions.

MR. MESSINA: Yes. | would just throw this question out to

either M. Rogers or M. Frevert. \ether it is your belief that
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under the current statute and rules the Agency can sinply not
make a recommendation that a provisional variance be granted?

MR. FREVERT: | agree with that.

MR. MESSINA: Then the result of that would be that the
provi sional variance would never reach the Board, much | ess be
granted a provisional variance?

MR. FREVERT: | think that's the practical result, yes.

MR. MESSINA: |If the Agency were to make a recomendati on
to the Board with conditions, can the Board grant that
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provi sional variance w thout those conditions or with different
conditions, or is the Board bound by that reconmendation?

MR. FREVERT: Again, | think the primary responsibility for
i dentifying the appropriateness of the provisional variances and
restrictions and linmtations upon those provisional variances
lies with the Agency. |In practice, | believe the Agency
conditions and recomendati ons of provisional variances that have
gone into effect have been honored. To the extent there may be a
| egal argunent nade, the Board can deviate fromthat. | am not
sure | can give you a specific answer today.

MR. MESSI NA: Thank you. Then with regard to the proposal
then, what is the value of explaining the Agency's rationale and
the recomendation if the Board nust accept that final analysis?

MR. FREVERT: From ny perspective the primary value of this

proceedi ng and this specific proposal is to register with the



16

17

18

19

20

21

22

23

24

10

11

12

13

14

regul ated comunity and the citizens of Illinois that based on
our experience as an Agency inplenenting the provisional variance
conponent of the Environmental Protection Act as it applies to
t hermal di scharges, we feel we have enough experience over the
years and enough occasions of dealing with these things that we
believe it is appropriate to identify nore specifically the
process we go through and the types of criteria and information
that we believe are appropriate to nake this particul ar conponent
of the Iaw nmore neaningful and to give fair notice to the
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regul ated community how we intend to operate in the future.

MR. MESSI NA:  Okay. Under the existing rules and
procedures, nanely the Part 180 provisional variance procedures,
doesn't the Agency al ready have the discretion to consider all of
the factors mentioned, including -- or such as the weather and
operating conditions referenced in the proposal before the Board
today that the proposed rule would require the Agency to discuss
inits reconmendation?

MR. FREVERT: | believe we have the authority to do that.
In reality | can assure you that is what we intend to do from
this date forward. One of the primary benefits of this
proceeding is to put everybody on public notice and allow public
entering of our intent to operate that way in the future.

MR. MESSINA: Well, if that is, indeed, the case, then why
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has the Agency proposed these as revisions to the Board's rul es
rather than the Agency's Part 180 provisional variance procedura
rul es?

MR. FREVERT: W had considered a nunber of ways to proceed
with our particular objective of notifying the State of Illinois,
i ndustries operating in it and the citizens living init of this
particul ar change in adnministrative approach and provide clear
definition and characterizati on of what we think that is. There
were several other options that all had nmerit. As the dust
settled, we selected this option as the option to proceed with.
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MR. MESSI NA: kay. Does the Agency believe that proposing
a Board regulation is somehow better or nmore effective in this
way than revising its own regul ati ons?

MR. FREVERT: | guess | would have to repeat the earlier
comment. All of the options had practicality applicability. As
we conpl eted our analysis, the Agency concluded that this was the
option to pursue to nove this issue into the public realm

MR. MESSINA: Okay. |If | could return briefly to the
guestion | had asked you before about the conditions -- well,
actually, let ne strike that and ask you sonething different.

In your opinion, can the Agency currently inpose any or al
of the conditions that are contained in the proposal in
309. 109(b) (2)?

MR. FREVERT: Yes.
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MR. MESSI NA: Can the Agency inpose conditions other than
those listed as it were to deem necessary?

MR FREVERT: | believe we have that latitude under the
state law, yes.

MR. MESSI NA: Coul d you provi de sone exanpl es of what ot her
types of conditions the Agency has inposed as part of its
recomendation in the past?

MR FREVERT: | amnot sure | can, but | do want to renind
you that the statute sets out the provisional variance as a
nmechanismto deal with short termsituations where there is sone
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conplication in conplying with the applicable regulations. It
certainly is not specifically focused on or restricted to thernal
di scharges. | think virtually any discharge we woul d have
options to an application of that statute provision. So
conditions that go along with any provisional variance that we
woul d grant are going to be specific to the nature of the

ci rcunmst ances of that request.

MR. MESSI NA: Let ne rephrase the question, then. Could
you provide any exanples with regards to a thernal provisiona
vari ance beyond those listed in the proposal ?

MR. FREVERT: Perhaps Ken can. | know we have done it. |
don't have personal recollection of how many applications and

what specific pernmittee was invol ved.
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Ken, would you have anything to suppl enent?

MR. ROGERS: Yes. At tines we had | think added a
condition where the variance would only be utilized to provide
el ectric power to essential operations or essential services. W
have included that as a condition in the past regarding the
utilities.

MR. FREVERT: There is one exanple. There probably are

MR. MESSINA: |If you are aware of any other types of
conditions, if you could supply that or put that within the

record, that would be --
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MR. FREVERT: We will look into it.
MR. MESSINA: -- very helpful. | have a question and this,

again, has to do with the testinony, and there was sonething
within the testinony that | was not sure | understood. |If you --
if I could ask you sone questions about it. You stated on page
four at one point that the Part 180 rul es have worked well
However, that additional criteria is warranted. | was just
unsure as to what you nmeant by additional criteria. Wth regards
to what?

MR. FREVERT: | believe what we were referring to and what
Ken specifically referred to in his testinmony were the
suppl emental issues and material that we will be I ooking for in

eval uating requests for thermal provisional variances. | would
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agree whol eheartedly with Ken that our operating procedures have
worked well. Quite frankly, we thought it would be beneficial
not only to us but to the regulated entities and the genera
public for sone additional clarification on the material we are
| ooking at specifically referring to thermal type di scharges. So
we proposed to suppl enent something. W believe it is a good
docunment in this fashion to have even clearer and better
conmuni cation with potential users of this provision of the |aw

MR. MESSINA:  And then those criteria would be the ones
contai ned in the proposal 309.109(a)(1) through (3)?

MR. FREVERT: | believe so, yes.
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MR MESSINA: Are these, then, new standards for the
granting of a recommendation?

MR FREVERT: | would consider it nore delivered
conmuni cati on of the operating standards that we have been and
will continue to be adhering to. Quite honestly, sonme of these
i ssues are things that we have | earned through the evol ution of
our 18 or 19 years of administering this program Sone of
these -- nobst of these provisions | believe we have used in the
past. W are nerely trying to clarify and communicate to the
public that we think that has worked well enough that you can
expect that as a routine way of operating fromus in the future.

MR. MESSI NA: | have sone additional questions with regard
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to those specific provisions, if | could continue. | believe in
one of your earlier answers you stated that the Agency
essentially has full discretion over the decision to grant or
deny a provisional variance, and that it cannot reconmend to the
Board its issuance. And further you had stated that the current
procedures in Part 180 allowed the Agency to seek all information
that it needs to inmpose any conditions. M question is, what
benefit will the Agency derive fromthis proposal?
MR. FREVERT: | think a clear and nore up-front

conmuni cation with potential users and advanced notification that
this is the type of material we are looking at. So if you truly
anticipate at any tine in the future that you may need to take
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advant age of provisional variances, your environnental staff
shoul d have thought through and anticipate these are the type of
things we want information on as you approach us.

MR. MESSI NA: Beyond --

MR, FREVERT: | nean --
MR. MESSINA: | amsorry.
MR. FREVERT: -- if they never use them that is fine. To

any circunstance this year, next year, ten years from now, we
feel Iike it would be an unfair circunstance for us to tell an
appl i cant what the ground rules are at the el eventh hour when
they need the provisional variance. W are trying to give them

sone indication of what we are | ooking for, sone additiona
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detail on what we are |ooking for far enough in advance so we
don't turn a crisis into a super crisis.

MR. MESSI NA: Then those, in your mnd, include all the
benefits to the regulated conmunity as well that they would
derive fromthis proposal? O can you foresee any other benefit
beyond that?

MR. FREVERT: Well, | amnot sure that | have attenpted to
perceive this in terns of nyself being an enpl oyee of that
conmmunity. | have looked at it in terns of my being an enpl oyee
of an Agency that has to pass judgnent on these requests and what
| think is fair and up-front comuni cation on ny part as to how
think the programworks, and if you want to hei ghten your chances
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of success in asking us for support, bring this information with
you when you cone tal k.

MR. MESSI NA: Does the Agency believe that this proposa
will have an affect on the ability of an applicant to obtain a
provi si onal variance?

MR. FREVERT: To the extent that they will have a better
i dea of what we are | ooking for when they approach us, it should
i mprove their chances of either success or nore tinmely success.
And al so give themsone lead tinme so that some of the tracking
and nonitoring and the additional planning informtion that we

think is a beneficial conponent of a provisional variance, they
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have a chance to have thought it through and prepare their
response reconmendati ons.

MR. MESSI NA: Coul d you pl ease explain how this proposa
relates to applications filed under the regular application
provi sions of 180.202(b) and the provisions pertaining to
energency applications contained in 180.204?

MR FREVERT: | think in ternms of -- correct ne if | am
wrong, Ken or Deb -- in terns of provisional variances as they
apply to thernmal discharges, this is supplenental information to
conmuni cate to an applicant what we are |ooking for in addition
to the provisions that you have al ready stated.

BOARD MEMBER KEZELI'S: Excuse nme. Could you speak up a
little? It is hard to hear you.
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MR. FREVERT: | thought | was doing well.

CHAI RMAN MANNI NG Just to clarify for the record, too
when you are tal king about 180, you are tal ki ng about the EPA's
procedural rules found at Section 180 of 35 Illinois
Admi ni strative Code. Go ahead, Toby.

MR. FREVERT: W are not proposing anything that would
conflict or undermne with those. W are proposing sone nateri al
that we believe suppl enents that set of requirements.

MR. MESSI NA: Okay. Thank you for the clarification. You
woul d agree, then, that the energency application procedures

could be applicable to the need to obtain a provisional variance
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fromthernmal requirenments?

MR. FREVERT: | think maybe you lost ne. | amnot sure
under st ood the question

MR. MESSI NA:  You could foresee that those procedures for
energency provi sional variances are necessary for those
facilities that would be seeking a provisional variance from
t hermal requirements?

MR FREVERT: | think that's correct.

MR. MESSINA: As a practical matter, then, under the
exi sting process, where there is an i mediate need for a
provi sional variance to cover energency situations, doesn't the
Agency often respond al nost inmediately or often within just a
few days?
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MR. FREVERT: We try to accomopdate the program and nmake it
work as rapidly and responsively as possible, and in the sense of
true energencies we try to recogni ze them as energenci es and we
deal with them That neans quick turnaround, conmunicating our
position back to the applicant as fast as we can.

MR. MESSINA: Isn't it also true that under these emnergency
circunst ances the Agency does not al ways request all of the
i nfornmation required under Section 180.202(b)?

MR. FREVERT: | believe so. These are general operating

procedures. We certainly don't deviate from operating procedures
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on a whol esal e basis, but every now and then there is a unique
situation.

MR MESSINA: Isn't it likely that if the new requirenents
i nposed on the Agency by these proposed rules are deened to apply
even to energency applications, the Agency likely would not be
able to respond in a sufficiently timely manner to provide the
type of inmediate relief contenplated by those energency
provi si ons?

MR. FREVERT: Well, | believe the way we attenpted to word
this particul ar proposal, we identified what we thought were
fairly routine and prudent and | ogical requirenments. The
| anguage clearly indicates we have to address each of those
requirenents and to the extent to which it may or may not have
been included in any particular application of the origina
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vari ance proceeding. It certainly was our intent.

We have identified sone substantive requirenents that we
think routinely go on our reconmendati ons and our support, but we
have not established those as absolute 100 percent application
requirenents. As | renmenber, our |anguage is sonmething that to
the extent our material forwarded to the Board woul d address
these issues and the extent to which they were or were not
i ncluded in our recomendation

MR MESSINA: To the extent that that distinction is not

clear, would the Agency be anenable to | ooking at |anguage that
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could possibly clear up that distinction?

MR. FREVERT: Certainly. And maybe | will just sort of
clarify for everybody in the roomthat it is our intent to get
this issue out in the open and into the public discussion. W
filed our proposal relatively rapidly because we thought it was
val uabl e to conmuni cate in advance of this sumer season our
i nterest and concern regardi ng thermal provisional variances, and
nore or less put the utilities on fair notice that we are | ooki ng
at themin a different Iight maybe than we did ten years ago, and
to that extent | think we have acconplished our purpose. Now
that that is acconplished, we certainly have the tine and the
desire to work with anybody that wants to fine-tune the actua
| anguage in the proposal

MR. MESSI NA: I n nonenergency situations the Agency
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currently has 30 days fromthe recei pt of an application to act
on that application. |Is the Agency confident that it can fulfill
t hese new requirenents within that 30-day tinme frane?

MR. FREVERT: Generally speaking, | think that is
achi evabl e, yes.

MR MESSINA:  What |evel of new effort or how nmuch effort,
rat her, does the Agency foresee in carrying out these new
responsibilities?

MR FREVERT: | amnot sure we see a |ot of additiona
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effort. W have worked through this process and, in fact, nost,
if not all, of what we are suggesting in our |anguage of this
proposal has al nbst becone standard operating practice for us
anyway. It is a matter of we think the tine is here and it is
i mportant to conmuni cate that these are, indeed, standard types
of issues and concepts and that we intend to do our own
eval uation and brainstorm ng over and soul searching in the
process of deciding howto react to a request for a provisiona
variance. To the extent that everybody el se knows and
understands that is our operating node, | would think it would
i mprove the chances of earlier and better decisions and | ess need
for supplenmental information requests.

MR. MESSINA: M. Hearing Oficer, | realize that |I have
taken up all of the tine for questions thus far. | have other

guestions, but those are all that | had dealing with that
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particular issue. | didn't knowif you wanted to ask if anyone
el se wanted to chine in, or | can continue.
CHAI RMVAN MANNI NG | actually wanted to ask a question just

qui ckly of M. Frevert. To clarify the record, basically, we
have received, as | think you know, a couple of different
conments in this proceeding already, one of themfromFive Limt
Bassmasters, who refer to some federal regulations, M. Frevert.
If you would, just explain, for purposes of the record. | don't

know if you are fanmliar with that public coment, but we believe
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they are referring to 40 CFR 125, Subpart H, C ean Water Act
regul ati ons that deal with denpnstrations.

| would also like -- if you could speak to that federa
regul ation as well as speaking to the Board' s regul ati ons at the
heated effluent regulations and the artificial cooling |ake
regul ations, and just for purposes of the record, getting out in
the open on our transcript, those particular Board rules and the
Agency's progranmatic inpl enentati on of those rules.

MR. FREVERT: | would be happy to do so. The O ean Wter
Act has specific provisions dealing with thernal discharges at
Section 316 of the Clean Water Act. The Board has a conparabl e
mechani smfor artificial cooling lakes in its regulations. |
believe it is Part 302. Those are essentially processes and
approaches to find or delineate thermal standards for a
particul ar water body. |In other words, that's the process for
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establishing the water quality standard.

Typically, under the Cean Water Act for a conventiona
paraneter |ike copper, |ead, or dissolved oxygen, the U S. EPA
woul d publish a criteria docunent and that would identify the
chem cal concentration of a contaninant that is presuned to be
applicable to protect water bodies pretty generally for a
particular use. And in npost instances the driving use is aquatic

life protection.
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In the case of thernmal discharges, maybe there is not the
same continuity of inmpact and the sanme specific way to identify
one single protective |level or concentration. Rather, they have
opted for a process to actually go through studies and identify
sort of site specifically or water body specifically those
concentrations, or in the case of -- | amsorry -- not
concentrations in the case of thermal discharges, but those
tenperatures that are deenmed to be protective for the beneficial
uses of the water body, and those beneficial uses are al nost
driven by aquatic life as the npst demandi ng use.

So Section 316 and the artifical cooling | ake regul ations
set up a process to define tenperature standards for a | ake,
river, reservoir, or whatever. That, indeed, is the process we
use in Illinois. | believe 316 and the artificial cooling | ake
program are conpatible with one another. It is nmore or less a
state and federal version of the sane thing.
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We are not tal king about that here. W are specifically
not tal king about setting water quality standards. W are
tal ki ng about the state provisions to deal with an energency
situation to create a provisional short termvariance which woul d
al | ow sone deviation fromthe NPDES pernit restrictions on a
wat er body that perhaps was derived fromthose protective water
qual ity standards. Those standards are, indeed, the standards.

They drive the permits. The permts presumably are adequate to
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protect for those standards, and the use of those standards are
i ntended to support, and they stay in place within that permt.
And once the provisional variance period is over, those are the
operating procedures that are reinstated.

A provisional variance, as we are tal king about today, is,
i ndeed, a state provision to respond to a short termcrisis or an
energency situation where there is consideration of the issues at
stake and sone tenporary allowance to allow di scharges slightly
out of kilter with the NPDES provisions. Again, there are sone
conditions and supplenental criteria in those provisiona
variances to assure or mninize any potential environnental harm
that may result fromthat short term deviation

Clearly, in ny mnd, both the artificial cooling | ake and
the 316 denonstrations and virtually any water quality standard
is set at a protective |evel which has sone factor of safety in
it, and it is deenmed to be protective over a long-term
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application. \Were provisional variances, we are operating in a
real m where we are going to recogni ze sone clashes in social
needs or just some operating problenms, treatnent plants break
down or whatever, and how we manage that crisis situation. To
mnimze or elimnate environmental harm you have to have sone
short term excursions beyond the nunbers and the safety factors

that go along with the water quality standards.
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I's that an adequate clarification?

CHAI RMAN MMANNING It is for me. Does anybody have any
foll owup questions?

HEARI NG OFFI CER BORON: All right. Do any menbers of the
Board have any questions at this point?

Al right. Then if you want to proceed you may ask, sir.

MR CROSS: My nane is Joel Cross. | amwith the Illinois
Department of Natural Resources. | amthe Streans Program
Manager in the Division of Fisheries, and | would Iike to ask one
foll owup question to Claire's question on 316.

If | understand the Agency's response correctly, once the
wat er tenperature standard in the state has been established, am
| to understand that there would no |onger be a need for the
state to ever require a 316(a) denonstration; is that correct?

MR FREVERT: | don't think it is correct. | don't think
that is what | said.

MR. CROSS: Okay.
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MR. FREVERT: A 316 denonstration is the process whereby
you study the water body you are dealing with, and you produce
information that deals with all the environnental attributes and
| ooks at the stress levels resulting fromthe thernmal |oad. You
go through a rul enaki ng process or a review and approval process
which identifies what is believed to be a safe operating level to

protect those uses and allow that discharge to take place.
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If in the future circunstances change to the extent that
the operation nay be devel oped in a fashion that they can no
| onger comply with those standards, or they no |onger are --
wel |, they no | onger are conmplying with those standards, |
suppose there are all sorts of options, including enforcenent.

If they anticipate they won't be able to deal with themin
the future due to expansion or other conplications, there is
certainly the opportunity and the wisdomto go back and do a new
316 denmonstration to see what has changed, to what extent that
wat er body can tolerate a higher heat |oad or maybe can no | onger
tolerate the heat load as identified as safe earlier. | believe
the option with the new 316 and the new artificial cooling |ake
denonstrations is the alternate standards can go up or down
ei ther way.

MR. CRCSS: Thank you

HEARI NG OFFI CER BORON:  Any ot her questions fromthe

audi ence? Sir, you nay proceed.
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MR. MARDER: Thank you. My nane is Sid Marder. | amal so

with the Illinois Environmental Regulatory Goup. Just for
clarification, to be clear, the Board's regulation at 302.211
specifically Subpart F and G that tal k about thermal
denonstrations to the Board, are those essentially the state

counterpart of the 316 denobnstration?
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MR. FREVERT: | was afraid sonebody was going to ask ne
that. | don't renenber the section nunbers as well as | used to.
| believe that's it, Sid.

CHAI RMAN MANNI NG The heated effluent is 302.211(f).

MR. FREVERT: Yes, that's what | was tal king about.

CHAI RMAN MANNI NG His question is, | think -- | thought
heard you say that the EPA considers that as the federa
equi val ent of the Section 316 denpnstration

MR FREVERT: Well --

CHAI RMAN MANNING There is also the artificial cooling
| ake denonstration of 302.211(j).

MR. MARDER  That's correct.

MR. FREVERT: What | was referring to is the state program
has an equivalent program | don't -- | don't believe the U S.
EPA has ever formally recognized that regul ation as equivalent to
the 316. They still make a 316 fi ndi ng.

MR. MARDER: But basically the intent of that regulation is
essentially the sanme?
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MR. FREVERT: W would not require two separate studies to
address both the state and the federal regulation, is the point |
was trying to nake

MR. MARDER: Ckay.

MR. FREVERT: The concept is you denonstrate an adequate

thermal condition. And if denpnstration is valid for one
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purpose, | would certainly hope it is valid for the other
pur pose.

MR. MARDER: Just to put this in perspective, can you give
me a feel for the type of discharge or facility that woul d be
subj ect to Subsection F or Subsection J? Is it only classic
utility, or does it cover chem cal plants, or what type of people
woul d fall under that provision?

MR. FREVERT: Historically it has been classically the
electric generating utilities. | believe the EPAis in the
process of review ng the 316 regul ati ons now and that may change
in the future

MR. MARDER: But today --

MR. FREVERT: Historically it has been the electric
generating industry.

MR. MARDER: Thank you

HEARI NG OFFI CER BORON:  Any ot her questions fromthe
audi ence? Yes, sir?

MR. CRCSS: Joel Cross, Illinois DNR again. | have severa
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guestions that are directed to M. Rogers' testinmony.

On page three of the Agency's testinobny it is stated that
t he provisional variances are only granted by the State of
I1linois and do not protect facilities fromU. S. EPA or citizen

enf or cenent acti ons.
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My question is, is there a conparable process for state
relief fromthermal water quality standards in other states?

MR ROGERS: | don't know.

MR FREVERT: We tal ked about that earlier, and to date we
have not made an effort to do a tel ephone search and see what
other states are doing. However, we know that other states have
fundamental |y di fferent approaches to program adninistration
i ncludi ng conpliance related activities and energency tol erances
or energency allowances. | can assure you that in general nost
states have sone provisions to deal with energency situations,
whet her it be as sinple as just enforcenent discretion or nore
el aborate adninistrative processes to go through

We are not the only state that incurs energencies in the
real m of operating in society. Wather problens and fl oods and
droughts are all sorts of things that interfere with the
operation of sewage treatnent plants and expl osi ons for open
sewers, things of that nature. Typically nost states have
adm ni strative nmechani snms to manage those things w thout going
t hrough the courts to do the enforcenent.
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MR. CROSS: kay. Also on page three of the Agency's
testimony you lay out the relevant infornational requirenents for
t hermal provisional variance applications. One of those
requirenents is an assessnent of an adverse environnental inpact

for which the variance may produce.
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My question is, what, if any, reports of an adverse
bi ol ogi cal inpact would be sufficient for the Agency to not
recomend a provisional variance?

MR. FREVERT: To start with, | guess wholesale loss of life
and |inmb. Beyond that, we are | ooking for as nuch information we
can as to what the educated understanding of the relative -- what
is at risk, how significant is the risk, what are the
consequences of essentially not allow ng the provisional variance
to go forward as requested.

The other thing to keep in nind is if we choose not to
grant a provisional variance, the operator still has the
responsibility of nmanaging that energency situation. They are
still going to have to do whatever they have to do. \Whether
there is any level of legal protection as a provision in the
| egislature in the provisional variance process or not.

There are going to be energencies in the State of Illinois
that have to be managed. W believe the provisional variance
mechani sm naybe hel ps us play a better role in hel pi ng manage
t hose emergencies rather than say just do whatever you have to do
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at your own risk and we will see you in court if you do it wong.
MR. CRCSS: Unlike cooling | ake inpoundnents, streans and
rivers contain a nore diverse assenbl age of aquatic species,

i ncludi ng cool water species that are nore vul nerable to thermal



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

| oadi ngs. What information fromvarious applicants reflects this
biotic diversity, and how will the Agency take this into account
when naki ng reconmendati ons for thermal provisional variances to
t he Board?

MR. FREVERT: That is a pretty specific question, and all |
can give you is a general answer. W have a conpliance section
that has the responsibility of receiving and coordi nating the
review and reaction of these requests. In reality, the way we
operate those people would consult with our field biologists, our
field engi neers, and anybody else in the Agency and gl ean from
that collective history and know edge of the situation what
resource we are tal king about that potentially would be affecting
what facility. W are tal king about causing that inmpact in a
relatively short termbasis, coming up with our collective best
wi sdom as to how to manage the situati on when we have the
i nfornmati on we need and, again, what it tells us about relative
ri sks and what is at stake here.

MR. ROGERS: Toby, you may want to add that we --

MR, FREVERT: Go ahead.

MR. ROGERS: W also typically and regularly consult with
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the DNR on issues that come up on the fisheries inpact as well on
these types of matters.
MR. FREVERT: And whatever other expertise exists within

the state governnent or maybe even the acadenic institutions that
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hel p us make a nore intelligent decision

MR. CROSS: One of the other relevant informationa
requirenents is an explanation of why conpliance with the
requi renent inposes an arbitrary and unreasonabl e hardship. How
has the Agency defined arbitrary and unreasonabl e? And can the
Agency provide sone exanpl es of what constitutes an arbitrary and
an unr easonabl e hardshi p?

MR. FREVERT: To a certain extent arbitrary and
unreasonabl e is going to involve concepts |ike to what extent
this thing is foreseeable and preventable, to what extent it is
the result of nature or sonething else beyond the control of the
individual. | can't give you today nor probably can | ever give
you a good, crisp Wbster type definition of arbitrary. W are
wei ghi ng things, bal ancing things here as best we can. W are
trying to nanage a crisis or an enmergency situation, and in that
regard we seek the nost information that we can find avail abl e
and seek the best expertise to consult with and we deci de to what
extent an action of ours to grant or deny is appropriate.

MR. CROSS: Ckay.

MR. FREVERT: But | can also tell you | think in the area
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of thernal discharges there probably is sone advancenent and
devel opnent in technol ogy that hel ps make foreseeable, in terms

of the context of could you anticipate this comng, easier to
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deal with now than it was ten years ago.

MR. CROSS: Are there any additional risks that the Agency
has identified that would be inmposed on Illinois aquatic
resources by the adoption of these proposed anendnents?

MR. FREVERT: | don't think this particular proposal has
anything to do with that. W are giving additional clarification
and definition to the operating procedure we are using to carry
out an existing statutory responsibility. W are not changing
any fundanental statutes or regulations in terns of the
envi ronnent al substantive requirenents. W are nerely adding an
adm ni strative procedural definition to how we carry out an
exi sting program and existing statutory responsibility.

MR. CROSS: So potential additional risks, such as an
i ncreased rate of disease or synergistic affects from ot her
interaction with other sources or cessation of growh in fish,
are those potential inpacts that night result fromthe adoption
of these proposed anendnment s?

MR. FREVERT: Those nmay be potential inpacts we are going
to have to weigh in carrying out this responsibility. There is
nothing in these procedures that specifies or dictates
programmatically or substantively how those are considered. |If
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anything, it is nore or less a conmunication or an opportunity to
conmuni cate to others types of additional infornmation we think

are necessary to identify whether things of that nature m ght be
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issues in a particular application or not.

MR CROSS: In April of this year at a special session of
the Illinois Commerce Conmission the Illinois generating
facilities indicated that they, quote, expect to have nore than
enough electricity to neet even the worse case scenario of hot
weat her that comes al ong once every 10 or 20 years, end quote.

G ven this information, under what conditions would the
Agency anticipate the need for any thermal provisional variances
this year?

MR. FREVERT: Well, everything they said at the conference
sounds wonderful. You know, the reality is under those
ci rcunmst ances and what we are seeing going into this sumer,
whi ch suggests it is not going to be a clinmatically demandi ng
season, | think gives everybody a sense of confidence that there
is no rush here in terms of anticipating a |lot of requests for
provi si onal vari ances.

W hope we get none, but nobody can sit here and testify in
any kind of certainty that there won't be sonme accident that
t akes power plants or a distribution line or sonething out of
service that would warrant a response from sonme other location in
the state.
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MR. CROSS: WI I provisional variances assure the

protection and propagation of a bal anced popul ati on of shell fish
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and fish and wildlife as required by the Clean Water Act?

MR. FREVERT: | am not sure what you are getting at there
| guess ny response, the best response | can give you is this is
a provision that exists in our state |law and the state
legislature thinks it is an inportant provision to have in there,
and they have given us the responsibility to provide sone
regul atory oversight role in this fashion. W are trying to
identify an administrative programto carry out that
responsibility in a fashion that is conpatible with and achi eves
both our state and our federal water quality goals.

MR. CRCSS: | have just a few nore questions.

CHAI RVAN MANNING: If | could just interject on that line
of questioning, though, so that | have a conpl ete understandi ng
of what we are tal ki ng about here.

My under standi ng of your testinony at the beginning of this
hearing, M. Frevert, was that one of the purposes of the Agency,
if not the main purpose of the Agency in proposing this
particular regulation, was to allow the regulated community
sufficient advance notice so that hopefully provisional variances
will be | ess necessary than they may have been in the past,
because it would allow for nore sufficient planning and those
ki nds of things. Am1l correctly --
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MR. FREVERT: | would have hoped that they would have

gotten that nessage even without this particular rul emaking. |
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think this particular rulemaking is focused on even with all your
advanced pl anni ng and your better preparation and understandi ng
of your needs, if, indeed, due to sonething unforeseeable there
is a need for a provisional variance, it is prudent planning for
you to have this infornation avail abl e.

| guess in ny mnd the major thing that nmaybe is not as
predictable is the extent to sone other facility contributing to
the electric being destroyed through an expl osi on or taken out of
service putting other demands on other units, and whether there
is perhaps sone risk of life and linb if the electricity is not
avai |l able. Hopefully that is not going to happen, but it would
be prudent to plan for that and sort of have your act together so
that you could march into the Agency with the proper infornmation
shoul d that ever happen

To the extent that people don't do that and they nmaybe ask
for provisional variances too often, or there were things that
really were foreseeable and avoidable, | believe this could put
themon notice. That would be viewed as abuse of the intent of
this section and you may get a denial. You may have to produce
electricity anyway and operate, but you won't get the | ega
shield fromus that you woul d ot herw se get.

HEARI NG OFFI CER BORON:  All right. M. Cross, you may
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conti nue.
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MR. CRCOSS: Thank you. On page eight of the Agency's
testinmony you identify the five specific conditions that the
Illinois EPA will inpose on nost provisional variances granted
fromthe water tenperature requiremnment

Can the Agency provide a set of circumstances in which
Section (b)(2)(a) would not be required?

MR. FREVERT: | don't know that we can or not, but | don't
know that that is the point. W identified these as what we
t hought were typically and routinely applicable things. W
intend to address themin virtually every application of our
review. |f there is sone particular unique circunstance where
Paragraph B or one of the other paragraphs cannot be accommpbdat ed
or isn't appropriate to acconmodate that, we believe the | anguage
all ows that.

It is not our intent to operate that way on a whol esal e
basis. W specifically structured this |anguage to apply. This
is the nornal operation, and we expect it to be adhered to in a
normal application. There is an escape valve or a bit of a
safety port in our |anguage that says we are not going to
universally require, that there is a circunmstance where we can
still make an intelligent decision without it.

MR. CROSS: | have just one final question. How does the
response and recovery plan as required as part of Section
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301.109(b)(2)(e) differ fromthe requirenents of the EMDL
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i mpl enentation plan for thernmally inpacted waters?

MR. FREVERT: The EMDL provisions are a part of the Cean
Wat er Act which puts an inpetus on the State to specifically
address and identify a response programto a known stream
i mpai rment or |ake inpairment, water quality inpairment, or use
i mpai rment nmay be a better termto use. W believe that it is a
totally different programand a different application

In this particular instance what we are saying is if a true
energency arrives and we have to nanage it and the provisiona
vari ance aspects of the Illinois Environnental Protection Act
cone into play, we are going to do everything we can to identify
operating conditions sufficient to allowthat facility to
continue operation in a manner and with controls and restrictions
such that hopefully there will be no environnmentally detrinental
result.

But in the off chance, no matter how | ow the probability
i s, something unforeseen does happen and there is a response of a
negative fashion that we were not expecting but have it anyway,
understand that you shoul d have thought of that ahead of time and
have sone kind of a plan to respond and all ow recovery of that
circunst ance, even though going into it we hope that does not
happen.

MR. CRCOSS: kay. Thank you. We have no further questions
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at this tine.

HEARI NG OFFI CER BORON: Ckay. Do any other nembers of the
audi ence have any questions at this point?

MR MESSI NA:  Yes.

HEARI NG OFFI CER BORON:  All right. M. Messina, why don't
you wait.

Do any menbers of the Board have questions at this point?

Ckay. Anand, why don't you proceed.

MR. RAO Anand Rao with the Pollution Control Board. |
have a foll ow up question concerning the response and recovery
pl an.

MR. FREVERT: Yes.

MR. RAO Could you explain the types of activities or
i ssues such a plan should address?

MR. FREVERT: | think that, again, is going to depend upon
the specifics of the application, but in a speculative fashion it
is probably safe to specul ate that perhaps the first use that
woul d be at risk and naybe subject to sone kind of detrinent
woul d be the aquatic comunity existing in the water body, fish
or other aquatic organisms that are a conponent of the aquatic
ecosystemthere

MR. RAO So do you expect the petitioner to submt the
plan along with an application for a provisional variance?

MR. FREVERT: Well, yes and no, | think would be the

52

KEEFE REPORTI NG COVPANY
1- 800- 244- 0190



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

answer. There should be sonme acknow edgrment to what extent you
think you are even nearing the edge where this m ght happen, how
much of a probability is it that something is going to happen
If it is a high probability, then you should have thought out
perhaps further ahead of tinme in nore detail what you think is
the appropriate response. If it is a relatively |ow probability,
low time frames or very small increnmental increases over nornal
operating conditions, maybe there is a circunstance where an
acknow edgnment of the need to do that and a conmitment to have
resources available to do it wll suffice.

In higher probability circunstances | think we want
i nformation identifying what conponent of the aquatic ecosystem
is at highest risk and if there are any nmitigating steps you can
take to give that component extra protection. |[If that particular
conponent does incur sone danage, is it danmmge that will have a
result in a relatively quick recovery or a long termrecovery or
no recovery. And if it is a longer termrecovery or no recovery
you have to intercede with active managenent to overcone that
damage and get the system back to a healthy condition nore
rapidly.

MR RAO So in nobst circunstances the Agency will have an
opportunity to review certain el enents of this plan?

MR. FREVERT: | would think in every circunstance that is
our intent. W would like to see -- if sonmebody is asking for a
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provi sional variance, and there is sonme level of risk to
environnental detrinment we would Iike to hear what the thinking
is on how they are going to approach it, and have the ability to
agree or disagree or even suggest some enhancenents or
nodi fications as part of our review and our authority and
responsibility to determ ne whether or not to issue a supporting
posi tion.

MR. RAC Thank you.

HEARI NG OFFI CER BORON:  All right. If there are no other
guestions fromthe Board and no ot her questions fromthe
audi ence, M. Messina, you may proceed. Seeing none, M.

Messi na, please.

MR. MESSI NA: Thank you. | have a few questions regarding
the scope of the proposal. | believe it was indicated somewhere
in the testinony, and | amnot certain, | was wondering if you

could give us an idea of the approxi mate percentage of the
provi sional variances that are recommended for issuance by the
Agency that pertain to relief fromthermal water quality

st andar ds?

MR. ROGERS: Probably sonewhere around ten or fifteen
percent.

MR. MESSI NA: And can you give ne an idea of what other
ki nds of provisional variances -- or what other requirenents
these facilities are asking for provisional variances from
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besi des the thermal requirenments?

MR. ROGERS: | guess often there may be a facility that is
under construction to upgrade their facilities and in the process
of doing that they maybe need to take a unit out or can't operate
a unit as efficiently as it was designed, and so there, you know,
may be some rel axation requests for BOD or total suspended
solids, you know, the various requirenents that may be as part of
their NPDES permit. O there may be a situation where there is a
nmechani cal failure and a facility, you know, cones in with a plan
on how to address and bring that nechanical failure back into
play. But it is really, | guess, addressing the requirenments in
the NPDES permit that nay be related to a particul ar operati onal
unit.

CHAI RVAN MANNI NG To clarify, M. Rogers, the universe of
provi si onal variances you are tal king about and you are asking
guestions about, M. Messina, are water related, correct?

MR ROGERS: Yes.

MR. MESSI NA:  Yes.

CHAI RVAN MANNI NG And not the other provisional variances
that the Agency may grant in the air area or in the |land area?
W are talking just water. So the ten percent -- the ten percent
figure was for all the ones that might be granted by the Bureau
of Water?

MR, ROGERS: That's correct.
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CHAI RVAN MANNI NG Thank you

MR. MESSI NA: Thank you very nuch. Does the Agency see any
need to or does it intend to propose regul ations for any other
types of provisional variances?

MR. FREVERT: Not today.

MR. MESSINA: Wy, then, is it necessary to adopt special
Board rules for this narrow class of provisional variances?

MR. FREVERT: Again, because we have had a fair nunber of
applications of the provisional variance requests fromthe
thermal industry, and we have had repeated applications to
i ndi vidual units within that industry.

MR. MESSINA: If | could call your attention to page five
of the prefiled testinmony. M. Rogers states that the proposa
could potentially inpact any facility subject to a water
tenperature lintation. However, it is likely that this proposa
will inpact only electric utilities.

| was wondering if you could give us an idea of what other
types of facilities mght be affected?

MR. FREVERT: There may be sone heavy industry application
inthe State of Illinois that would have a great thermal | oad.
The iron and steel industry, perhaps. | don't know. There are
probably others.

MR. MESSINA: Can you identify -- | amsorry. One noment,
pl ease.
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To your know edge, have any of those types of facilities
ever approached the threshold in Section 302.211(f), which states
that the owner or operator of the source of heated effluent which
di scharges 150 negawatts or nore?

MR. FREVERT: | am not aware of any.

MR. MESSI NA: Have any of those facilities that you were
referenci ng beyond the electric utilities, have any of them to
your know edge, ever applied for or ever been subject to a
provi sional variance regarding thernmal requirenments?

MR. FREVERT: No, | don't believe they have.

MR. MESSINA: |If other such facilities beyond these
electric utilities were subjected to this proposal, would the
burden of conpliance and the burden of gathering infornmation
differ fromthat burden upon an electric utility?

MR FREVERT: No, | don't believe it would. That is also
per haps sone of the nodification for us wording the | anguage the
way we are proposing it, vis-a-vis what we believe are generally
prudent pieces of information that we need. Qur |anguage does
not say they are universally required. It says we will address
the extent to which and how we address themin our comunication
to the Board.

W did that on purpose in case there was, you know, the
square peg and we are designing the programfor a round hol e.

And | am not saying we know of one, but that was just prudent
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wordi ng on our part, | believe, so that we have the ability to
deal with those and, indeed, come up with an intelligent decision
on a short termor crisis basis. That is what we thought nakes
sense.

MR. MESSINA: So then is nmy understanding correct that it
is your belief, or rather, the Agency's belief, that this
proposal was necessary for or should be applicable to all thernal
di scharges?

MR. FREVERT: We think the information we are trying to
conmmuni cate in this proposal is necessary information to
conmuni cate to any applicant for a thermal provisional variance,
the types of information we feel is inportant for us to do our
job and make the right decision in acting on those applications.
To the extent that there are conplicating factors for other
reasons why one particular conponent of what we are identifying
in this general information is inapplicable they, indeed, have
the opportunity to explain why it is unnecessary in a particular
situation. But we believe it is a fundanmentally beneficial thing
to identify these as procedural conponents we are |looking for in
adm ni stering this program

MR MARDER: Can | just followup a little bit on that,
Toby?

MR, FREVERT: Pl ease do

MR MARDER: If a facility has a thermal discharge but is
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not subject to the provisions of that citation that we gave of
Subpart F, would |I be correct that they would not have gathered a
certain anpunt of information that the facility that is subject
to Subpart F woul d have gat hered?

MR. FREVERT: | believe in Illinois we do have pernits wth
thermal limtations in them based on the generic water quality
standard versus a specific 316 or an alternate thernal
denonstration, yes. Those people would not have done thermal
studies. There is a standard that they are held accountable to
which is generally a good standard. And there nay be a situation
where sonebody in that circumstance that encounters some type of
crisis or emergency where they may need a thernal provisiona
variance. | don't believe we have ever experienced that. But we
tried to identify the possibility of that and have a process in
pl ace and as nuch comruni cation as we think is capable on how we
woul d vi ew and assess the nerits of what they are asking for.

MR. MARDER: The types of conditions and information that
you woul d consider for a large thermal facility, and I will use a
Subpart F type facility, versus a small facility, would there be
differences? Wuld there be differences in the information that
you woul d request ?

MR. FREVERT: It is possible, yes. | nean, | think we are
still -- we are still going to focus on what is the potential

envi ronnent al consequence, and regardl ess of the size we stil
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need to have a sense of whether or not that facility is going to
affect that receiving body in any significantly detrinmental way.
(Board Member Nicholas Ml as exited the hearing
room)

MR. MARDER: But if a facility has not done a thernal
denonstration up front, how would they possibly find that kind of
information in the anticipation of an energency situation? How
can they even get this to you?

MR, FREVERT: Well, | think there are other sources of data
and information they can rely upon. But, again, | amgoing to
fall back on what | thought | stated earlier, as in circunmstances
where none of that information exists, there is still a pressing
need to consider and work through a proposal or a request. W
will work with them W have identified the issues that we think
are inportant issues. And we will take whatever infornation we
can col lectively get and work through that circumstance with
t hem

W are still going to want to identify our own opinion of
how i nportant these factors are. And in some cases where there
islimted data, we will have to deal with it. And that is
probably going to weigh in, and in reality that is going to weigh
in at the end point to what extent did we cone in on the
supporting or the opposing side.

MR. MARDER: Understandi ng and essentially agreeing with
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that, would the Agency be willing to work with the regul ated
community to limt the scope of this proposal by either the type
of facility or the anpunt of thermal |oad or the anount of
information that is generally required by a facility?

MR FREVERT: That is kind of a no-brainer. As | said
earlier, we believe that we have gotten an initial comunication
and have gotten this issue on everyone's radar screen. W have
acconpl i shed what we want to acconplish on a needed basis.
Beyond that, we would like to work with everybody who cares and
make this proposal wind up the best it can be for the State of
Illinois. So the answer is yes.

MR. MARDER: Ckay.

HEARI NG OFFI CER BORON:  All right. For the record, Board
Menber Melas has left.

Are there any other questions fromthe audience at this
poi nt other than -- okay. Please proceed.

MR, BRANHAM M ke Branham Illinois DNR, the Division of
Resour ce Revi ew and Coordi nati on.

M. Rogers, you had stated that the Agency consults with
DNR. In reference to that consultation, does -- is that neant in
a generic sense or does the Agency engage in the consultation
process as required by the Illinois Endangered Species Act in the
II'linois Natural Areas Protection Act in order to consider

adverse inpacts to threatened and endangered speci es when
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fornmul ating a recommendati on to the Board?

MR. FREVERT: A general response to that is we consult with
whoever we think have expertise and data to bring to the issues
that we need to address. To the extent through that inquiry or
consultation we identify additional issues, additiona
i nfornation, additional opinions that we think would be
beneficial on us acting on this request we do foll ow up.

But Ken was not referring to any formal process. As a
matter of routine, when we get a request that involves us
formul ati ng an opinion on conditions or relative risk of a water
body, we are going to need to go to our own experts and we are
going to ask our own experts to collaborate with their peers in
the field and anybody el se that they know of that hel ps us nake
the nost inforned decision that we can make. That's kind of the
generic or standard way we go about business. W were not
tal king about triggering any fornmal consultation under any
specific other state or federal statutes.

MR. BRANHAM As a followup to that, if that information
was requested and it was deternmined by DNR that a thermal
provi sional variance, if granted and acted upon, is likely to
result in a take of a threatened or endangered species, if that
was the Department's position or opinion, what would the
reconmendation to the Board be?

MR. FREVERT: | would say if that was the departnent's
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opi nion and we were aware of it, the applicant's chances
di m ni shes greatly. Those are the kinds of information we try to
seek out so that when we make a decision we nmake the nost
i nfornmed decision that we can. It is to nobody's advantage for
us to make a knee-jerk reaction that puts us cross-wi se with sone
ot her body, particularly with other bodies such as a sister state
agency.
But in the sane |ight, we do have a statutory nandate and
we are tal king about now how we operate in a sem -crisis node.
So we are going to get as nuch informati on fromas nany people as
fast as we can and nake the nost intelligent decision that we can
make, knowi ng what our exposure is and what the environnent's
exposure is.
HEARI NG OFFI CER BORON:  All right. Any other questions
fromthe audi ence? Any other questions fromthe Board?
Seeing none, let's go off the record.
(Di scussion off the record.)
HEARI NG OFFI CER BORON: All right. Let's go back on the
record, please
Ckay. Seeing as there was nobody who signed up to testify
at today's hearing, we are going to close the proceedi ngs.
MR, MESSI NA:  Wait.

HEARI NG OFFI CER BORON: GCh, M. Messina. GOkay. VYes, if
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MR. MESSI NA: No. Actually, we have questions with regard
to the specific | anguage of the proposal. The questions so far
have been Iimted to the purpose and the scope. W do have --

HEARI NG OFFI CER BORON:  Ckay. | thought we asked
generally if you had --

CHAl RMVAN MANNI NG W do have anot her hearing in this
matter. | think it is scheduled for --

HEARI NG OFFI CER BORON: It is scheduled for the 20th of
June.

MR MESSINA: Vel --

HEARI NG OFFI CER BORON: Do you want to proceed now or do
you think you should wait, or what is your preference?

MR. MESSINA: | think in proceeding now so that we will be
able to prepare for the second hearing.

HEARI NG OFFI CER BORON: Ckay. Wuld anybody like to take a
break at this point?

Ckay. Why don't we take a five mnute break.

CHAI RVAN MANNI NG W will be back at a quarter to 4:00.

(Whereupon a short recess was taken.)

HEARI NG OFFI CER BORON:  All right. W are back on record.
(Board Member G Tanner G rard not present in the

hearing room after the recess.)

HEARI NG OFFI CER BORON: Ckay. At this point we are going
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next week the Hearing Officer Order will be issued. During that
tinme, as discussed, we would |ike any questions that nenbers of

t he audi ence would |ike the Agency to respond to, to file that as
soon as possible. In the Hearing Oficer Oder we will set a
date in which the Agency woul d have to respond to those

guesti ons.

I's there anything else that anybody would |ike to nention
at this point before | proceed with closing the hearing?

Yes, Ms. WIIlians?

M5. WLLIAMS: So you want questions to be fornmally filed
with the Board and then --

HEARI NG OFFI CER BORON:  Yes, served on --

M5. WLLIAMS: -- served on all of the parties?

HEARI NG OFFI CER BORON: -- the service list, correct.

M5. WLLIAMS: Okay. Thank you.

CHAl RVAN MANNI NG And we will try to get those on the web
page. That has been really helpful, | think, to a |lot of parties
in our other proceedings. So we will try to do the sane with
this proceeding. So as soon as we get them we wll post them on
t he web page.

HEARI NG OFFI CER BORON: Ckay. |If there is nothing el se,

wi Il proceed to close the hearing.
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presently accepting public comments. Copies of the transcript of
today's hearing should be available at the Board by June 12th of
2001. Shortly after that the transcript should be avail able
t hrough the Board's hone page on the Wrld Wde Wb, which is
| ocated at www. i pcb.state.il.us.

The Board's April 19th, 2001 order as well as nmy Hearing
Oficer Order of April 25th, May 7th, and May 30th are al so
avail able on the Board's web site. |f anyone has any questions
about the procedural aspects of this rul enaking, | can be reached
by tel ephone at 312-814-6062 or e-nmmil at
borona@ pcb. state.il. us.

Are there any other matters that need to be addressed at
this tinme?

Al'l right. Seeing none, | would Iike to thank everyone for
participating today. This hearing is adjourned.

CHAI RVAN MANNI NG Thank you

(Hearing Exhibit 1 was retained by Hearing O ficer

Andr ew Bor on.)
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STATE OF ILLINOS )
) SS

COUNTY OF MONTGOVERY)

CERTI FI CATE

I, DARLENE M N EMEYER, a Notary Public in and for the

County of Montgonery, State of Illinois, DO HEREBY CERTI FY t hat

the foregoing 66 pages conprise a true, conplete and correct
transcript of the proceedings held on the 7th of June A.D., 2001,
at 600 South Second Street, Springfield, Illinois, in the matter
of : Provisional Variances from Water Tenperature Standards:
Proposed New 35 Illinois Adm nistrative Code 301.109, in
proceedi ngs held before Hearing O ficer Andrew Boron and recorded
i n machi ne shorthand by ne.

IN WTNESS WHEREOF | have hereunto set ny hand and affi xed

my Notarial Seal this 11th day of June A . D., 2001.

Notary Public and
Certified Shorthand Reporter and
Regi st ered Prof essi onal Reporter
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