10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

I LLINO S POLLUTI ON CONTROL BOARD

In the Matter of:
ANTONI O D. H. NAM
d ai nmant,

PCB 97-234
(Enf orcenment)

VS.

Kl KON SUH,

e N N N N N N N N N

Respondent .

TRANSCRI PT OF PROCEEDI NGS had at
the hearing of the above-entitled matter, taken
stenographi cally by Cheryl L. Sandecki, CSR, RPR,
before JOHN KNI TTLE, Hearing O ficer, held at
1000 Civic Center Drive, Niles, Illinois, on the

3rd day of January, 2001, at the hour of 9:30 a.m

L. A. REPORTI NG (312) 419- 9292
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PRESENT:
HEARI NG TAKEN BEFORE:

Illinois Pollution Control Board
100 West Randol ph Street

Room 11-500

Chicago, Illinois 60601

(312) 814-8917,

BY: MR JOHN KNI TTLE

JOSEPH ANNUNZI O
1000 Civic Center Drive
Niles, Illinois 60714
(847) 588-8027,

appeared on behal f of
the C ai mant.

ALSO PRESENT: M. Antonio D. H Nam
M ss Kati e Sandecki

L. A. REPORTI NG (312) 419- 9292
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HEARI NG OFFI CER KNI TTLE:  Good nor ni ng.

My nane is John Knittle. | amchief hearing
officer with the Illinois Pollution Control Board.
I am al so the assigned hearing officer for this
matter entitled Antonio D.H Nam versus Ki kon Suh
Pol lution Control Board Docket No. 97-234.

Thi s hearing was schedul ed pursuant to
Board regul ati ons and appropriate notice was given
in the | ocal newspaper here.

We have with us today M. Nam and al so
M. Joe Annunzio, attorney for the clainant.
However, we have had a discussion with the
respondent's attorney, M. Jacob Rees, yesterday,
who indicated that he woul d not be appearing at
the hearing today, and we will go over that in a
l[ittle nore detail in a second, M. Annunzio.

| do want to say that this hearing
will be run in accordance with the new Board's
procedural rules, which can be found at
Section 101. 600 subpart F, hearings, evidence and
di scovery. | will run the hearing accordingly.

| want note for the record that there
are no nenbers of the public present. Wre they

here, they would be afforded the opportunity to

L. A REPORTI NG (312) 419-9292
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1

provi de public coment. However, that is not the
case.

Ri ght now we do have a prelimnary
matter | want to address. M. Annunzio, before |
start, nmaybe you can introduce yourself and your
client for the record.

MR ANNUNZIO M client's nane is Antonio
DH Nam He is the conplainant in this matter.
My nane is Joseph J. Annunzio and | represent
M. Nam

HEARI NG OFFI CER KNI TTLE: M. Annunzio, |
am going to give a summary of what | think
happened yesterday at the prehearing status
conference you had with M. Rees. Please correct
me if you think I amwong. But ny understandi ng
is we are going to take the direct exam nation of
M. Nam here and then we are going to continue
this hearing. And this is an agreed continuance
with you and M. Rees; is that correct?

MR. ANNUNZI G That's right.

HEARI NG OFFI CER KNI TTLE: W are going to
continue this hearing until February 6 at 10:00
a.m to afford M. Rees the opportunity to

cross-exam ne this witness and present his case if

L. A. REPORTI NG (312) 419- 9292

he so desires. However, if the Board hasn't



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

stayed this matter by February 6 at 10: 00 o' cl ock,
we are going to continue with the hearing and the
hearing will go forward. If, in fact, M. Rees
does not appear at that tinme, there will be no
cross-exam nation, of course, and the record wll
close and we will discuss a briefing schedul e at
that point intinme; is that correct?

MR. ANNUNZI G That is correct.

HEARI NG OFFI CER KNI TTLE: It is also ny
understanding M. Rees is going to attenpt to file
a third-party conplaint with the Board. This is a
conpl aint that was dism ssed once before by the
Board for service reasons. Wether or not he can
ef fectuate service at this tinme, it is going to be
up to M. Rees. But if he does not and if the
Board does not stay this matter, we are going to
go ahead with the hearing on February 6 and cl ose
the record after that point in tine.

That being said, do you have any ot her
prelimnary matters, M. Annunzio?

MR. ANNUNZIG  No, | do not.

HEARI NG OFFI CER KNI TTLE: Okay. Do you

have an openi ng statenment you wi sh to nmake?

L. A. REPORTI NG (312) 419- 9292

MR, ANNUNZI G Yes, | do.
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OPENI NG STATEMENT

BY MR ANNUNZI O

My client, Antonio D.H Nam bought a
pi ece of property on August 22nd, 1989. The
property is known as 5101 to 5107 North Kedzie
Avenue in Chicago. It is inportant to note that
during the negotiations for this property he was
never informed that, in fact, there was an
underground -- 10, 000-gal | on underground storage
tank in use at the tine. He was never told.

During the entire ownership of this
storage tank, of course, since he never knew it
was there, he never used it. He didn't find out,
in fact, there was a storage tank there until he
began to attenpt to sell the property and when the
Phase | report noted that there was a
10, 000-gal l on storage tank there. That was in
1995. At that time a snaller 1,000-gallon tank
was al so found on the property.

A Phase || exam nation had showed t hat
extensi ve soil contanination took place due to
gasoline that was contained within the tank. This

was di scovered by Gabriel Environnental and

L. A. REPORTI NG (312) 419- 9292

Hydr odi ne.

The soil has been renedi ated since that
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tinme and a no further action letter was obtained.
M. Nam because of mi srepresentations
made by M. Suh, has spent over $120, 000
remedi ating the site, $120,000 in which he had no
i ntention of spending because he was never told
that there was a tank there to begin wth.
At this time | would like to bring up
M. Nam and have himgive his direct testinony.

HEARI NG OFFI CER KNI TTLE: Ckay. Can we
swear himin, please?

MR. ANNUNZI O Before | begin, |I do have
one natter.

HEARI NG OFFI CER KNI TTLE:  Sure.

MR ANNUNZIO | want to take judicial
notice of -- this is Exhibit A. This is a request
to admit for admission of facts sent to M. Suh
back on May 29th, 1998. It was filed with the
Board. He never responded to it.

HEARI NG OFFI CER KNI TTLE: Are you offering
this as Exhibit A?

MR ANNUNZI O Yes, | want to make sure

that --

L. A REPORTI NG (312) 419-9292

HEARI NG OFFI CER KNI TTLE:  Ri ght.

MR ANNUNZIO | nean, and let him-- can



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2

3

we go off the record a second?

HEARI NG OFFI CER KNI TTLE:  Yes.

(Di scussion had of f the record.)

HEARI NG OFFI CER KNI TTLE: W can go back
on. Before you get started, M. Annunzio, | am
going to accept this as Exhibit A So this wll
be entered into the record.

(Wher eupon docunent so offered
was received in evidence as
G ai mant Exhibit A)

MR. ANNUNZI G Thank you. There are
certain facts within this request that are
important. M. Kikon Suh was the owner of the
property of 5101 to 5107 North Kedzie Avenue from
on or before 1987 to August 22nd, 1989. There was
a total of three underground storage tanks |ocated
on the property while he owned the property and
they were in use.

During that tinme, there was no proof
ever submitted through discovery or whatever that
he ever tested the tanks to determ ne that they

were | eaki ng. Okay.

L. A REPORTI NG (312) 419-9292
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HEARI NG OFFI CER KNI TTLE:  So,
M. Annunzio, you are stating for the record

that pursuant to Section 101.618(f) no response
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was made to this request to adnit facts?

MR. ANNUNZI G That's correct.

HEARI NG OFFI CER KNI TTLE: And each fact is
t hus deenmed adnitted, correct?

MR. ANNUNZI G That's right.

HEARI NG OFFI CER KNI TTLE: Ckay. And the
Board record will bear out whether or not a
response was filed with the Board. | just want to
make it clear that you are going to rely on this
for the genui neness of the facts.

MR. ANNUNZI G That's right.

HEARI NG OFFI CER KNI TTLE: You can proceed.

(Wtness duly sworn.)
HEARI NG OFFI CER KNI TTLE: M. Annunzi 0?
ANTONI O D. H. NAM
called as a witness herein on behalf of the
cl ai mant having been first duly sworn, was
exanm ned and testified as foll ows:
DI RECT EXAM NATI ON

BY MR, ANNUNZI O

Q M. Nam would you pl ease state your

L. A. REPORTI NG (312) 419- 9292
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whol e nane?
A My whol e nane?

Q Yes, your entire nane.
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A Legal nane is Antonio. That is ny
bapti zed name. Doo Huyun, D-o0-o0 Hu-y-u-n. The

last nane is N-a-m

Q Can you please tell us where you live?

A I live in 9402 North Keel er Avenue,
Skoki e, Illinois 60076.

Q kay. Can you please tell us when you

first got involved in the property known as 5101

to 5107 North Kedzie?

A When | buy?
Q Yes, when you bought it?
A | bought it August 22, 1989. | bought

t he property.
Q And who did you buy the property fron?
A From the Ki kon Suh. And do you want ne

to explain nore?

Q Yes.

A When this happened?

Q Yes, tell me what happened.

A VWhen | -- 1995, sonething |ike that --
Q No, no, no. | want you to tell ne

L. A. REPORTI NG (312) 419- 9292

first what happened at the closing? Was there any
nmention of underground storage tanks?
A At the tinme | never know underground

tanks. He never told ne. W didn't know not hing

12
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then when | buy that property. So after it passed
that way, then when | going to selling the
property, that time is we found that, you know,

i ke boating and testing, we found that it

contam nated the tank and, you know, gasoline and
what ever is buried underground. There is a

problem we found at that time, 1995, sonething

i ke that.
Q What did you do?
A So, you know, actually we hired a

conpany, Gabriel Conmpany, and they found the
contam nati on underground. They found the tankers
contam nated everything. So we can -- we tell to
t he Hydrodynam cs, the EPA conmpany. So they al so
-- RW Collins, that conpany also. They pick up
fromthe underground, the two tanks, there was

10, 000 bi g tanker and the 1,000-gallon tanker.

And al so we found the underground is the

contam nated that dry soil so we knew that there

was a problem

L. A. REPORTI NG (312) 419- 9292
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Q Do you recall what the ground was
contani nated with?
A Par don?

Q Do you renenber what the ground was
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contam nated with? Wat was the contam nation?

A When | buy it, | never know. But they
-- when we contracted the times, the North Park
Col I ege, they contract us, they found that they
t hensel ves did the hiring the conpany found that.
So they noticed to us to that we know that dry
soi | .

After clean-up, found the tanker and

t he cl ean-up, we spent the nobney. And also buried
-- postponing the contract and everything. Then
they took three years. Three years we | osing
noney because we cannot continue this contract.

Q Al right. 1In 1995 you attenpted to
sell the property to North Park Coll ege?

A Yes, North Park. Now the North Park
Uni versity.

Q Now it is North Park University. And
that is when the contani nation began to show?

A Yes, that's right.

Q Ckay. Because of your need to do a

L. A REPORTI NG (312) 419-9292
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Phase | and later a Phase Il report, correct?
A Yes. W -- you know, the Phase |
Phase Il made that. But still they cannot believe

that kept the college university or so, when we

closing time or so --
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Q Before we can get to that, was there
anyt hi ng, pipes, anything, showi ng that, in fact,
there was a tank on the site when you owned the

property or was it all m ssing?

A When | was buyi ng?

Q There was no indication of a punp?

A No i ndi cation, nobody tell me and
not hing -- he never pipe and everything, we don't

know that. We didn't know that, nothing at that
timte. We -- if we knew that, then different way.
My awer and the bank and everything, they are
not going to contract that type of property. So
we didn't know that. Kikon Suh never told ne that
kind of problem so we didn't know that.

Q Ckay. Go on. You were tal king about

t he cl osi ng now.

A Uh- huh.
Q You were tal king about the closing?
A So then closing time, you know, you got

L. A REPORTI NG (312) 419-9292
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to catch -- the Illinois EPA cannot believe that.
But still North Park University cannot believe
that. So when we contract at closing tine, it was
t hat day $15, 000 that escrow noney because they

suffered because of these conditions. They were
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goi ng to buy because they needed the |and.

So | think that they continuing to
clean up the ground, the land. So we -- 15,000
deposit is gone. W never returned the noney to
the escrow. The nore | spend the nmoney -- | think
North Park University must spend the noney to
clean up the ground for the EPA, new soil and
everyt hi ng.

So when we found the tanker, 1995,
after the Hydrodynam cs, the whole soil is
underground, renoval to the far away and t he new
soil to clean that. But still North Park Coll ege
not enough to believe that. So that is why it
took -- three years passed away conti nui ng
post poning the contract. So we got damage, nore
i nterest and taxes and everything. W do nothing.
St oppi ng the contract, cannot keep going. So we
just patiently waiting for -- but North Park

Uni versity, they suggested to me that much

L. A. REPORTI NG (312) 419- 9292
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di scount noney and $15, 000 deposit and buy it as
conditions. That is why | say we closing that
property. So | lost noney. It is a total

$120, 000 and spend the nonies, $105,000. And plus
when we closing tinme, $15,000 that bank escrow for

the North Park University, but North Park
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Uni versity never returned to nme because stil

contam nation, | think it spent the noney to --
t he underground soil change, | think so.
Q Okay. | would like to submit

exhibit B. M. Nam could you please tell us what

Exhibit B is?

A Yes.
Q Tel | us.
A Yes. Hydrodyani cs regardi ng $44, 999.

Cont i nui ng?

Q Yes. How woul d you characterize what
you are |ooking at, first of all? How would you
characterize?

A First of all, they found that the
boating tested, the Gabriel Conpany, the North
Park University hired that conpany. So we hired
Hydrodynani cs. Then also they hiring RW

Collins, the tanker storage -- the tanker renoval

L. A. REPORTI NG (312) 419- 9292
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conpany. And also we hiring the Hydrodynam cs.

They cl eaned up the new soil and renoved the

contami nated soil. They did that.
Q kay.
A So we paid RW Collins $3,325. And

Hydr odynani cs al so we paid the noney, $44, 990.
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M dwest Wecking $404,064.50; Illinois State --

Q Fire Marshall ?

A -- Fire Marshall we paid $1,100. Al so
-- so RW Collins is the tanker renoval conpany
$3,695; Mdwest -- RW Collins also $475, $250,

$500; M dwest W ecking $4, 064. 50.

Q That is the City of Chicago for
permts?

A Chi cago $5,260.48. This is Illinois
State Fire Marshall. Gabriel, Gabriel is the

envi ronnent al EPA conpany, $6,752.40. Also
statement of -- also another pay, Decenber 27,
$6, 375 to Gabriel.

Q | think to save tine, maybe what we can
do is why don't you just flip through that to nake
sure these are all bills that were submitted to
you and paid, and then we can -- let's go off.

(Di scussion had off the record.)

L. A. REPORTI NG (312) 419- 9292

HEARI NG OFFI CER KNI TTLE: We are back on
record after a short recess. M. Annunzio, you
can continue your direct exani nation.

BY MR ANNUNZI O
Q Okay. Could you please |ook at the
rest of these bills. You can just |ook at them

one at a time. You don't have to read themto us.

18
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And then you can tell us whether after |ooking at
these bills are these the bills subnmtted to you
and paid by you through the checks that are in the
exhi bit?

A The conpany invoice, the | awer -- the
| awyers, this is for the Gabriel $4,644.75. There
is $2,541. There is Mdwest Wecki ng $39, 900.

Cty of Chicago --

Q That is another pernit.
A -- $478.
Q That is a check to Md -- | amsorry.
A This is Mdwest Wecking. This is
i ncl udi ng.
Q Yes.
A This is including.
Q Uh- huh.
A Noverber 20, '95, $35,000 to M dwest

L. A REPORTI NG (312) 419-9292

Wecking. This is the sanme thing. Then also --
Q We are not there yet. | would like to
submt this as Exhibit B.
HEARI NG OFFI CER KNI TTLE: M. Nam you
stated that these are bills that were sent to you
and that you have pai d?

MR ANNUNZI O Yes.

19
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THE W TNESS:  Yes
HEARI NG OFFI CER KNI TTLE: | just wasn't
clear if we ever get that out. | just want to
make sure we had that in the record. That is
correct, isn't that, M. Nan®?
THE W TNESS:  Yes
HEARI NG OFFI CER KNI TTLE: This will be
admtted then as Exhibit B.
(Wher eupon docunent so offered
was received in evidence as
Cl ai mant Exhibit B.)
BY MR ANNUNZI O
Q Exhibit B and the testinony just given
is the ampbunt of money spent on soil contani nation
up until the tine of closing; is that correct?
A Uh- huh

HEARI NG OFFI CER KNI TTLE:  You have to say

L. A REPORTI NG (312) 419-9292
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yes or no for the court reporter
THE W TNESS:  Yes
BY MR ANNUNZI O
Q And that anpunt comes to $105, 016. 90;
is that correct?
A Yes.
Q Ckay. And at the tinme of closing,

could you tell us what you needed to negotiate in
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order to close on the day you wanted to?

A Yes. North Park University, they stil
concerned the underground contani nated, the dry
soil. They looking for attenpts -- they wanted
di sease conditioning at closing, but they want to
still investigate for the underground
contami nation situation. So they are going to
hol d the $15,000, our noney, closing noney escrow
to escrow.

So after closing, they then continue
the investigation and hire a different conpany.
So we got the security deposit escrow noney,
$15, 000, that they holding, but they are going to
spend, as | know that, they are going to spend
that noney. They never return $15, 000.

Q Coul d you take a | ook at what we have

L. A. REPORTI NG (312) 419- 9292
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here? Can you tell us what that is?
A Chicago Title and Trust Conpany cl osing
docunment, deposit $15,000. But that contract
we --
Q Did you sign that contract?
Yes, with North Park. W sign it with
-- we have the North Park College Agreenent here.

So we have the docunent here.
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Q And then this docunent, $15,000 is set
aside in escrow for?

A Nort h Park Col | ege.

Q For North Park Coll ege for
envi ronnent al reasons.

A Yes, this is the contani nated
underground. Still they concerning thensel ves
with hiring the conpany. So they spend the noney,
they worry about that. So we agreed that $15, 000,
the escrow noney for the renoval of the
underground soil, everything, which | say they
never returned this noney. This is nbney gone,
$15,000. W got the document here.

MR ANNUNZIO | would like to submit
Chicago Title and Trust closing docunents as

Exhibit C.

L. A. REPORTI NG (312) 419- 9292

HEARI NG OFFI CER KNI TTLE: Those will be

admtted. Thank you, M. Annunzio.
(Wher eupon docunent so offered
was received in evidence as
C ai mant Exhibit C.)

BY MR ANNUNZI O

Q Just to give the Pollution Contro
Board the type of angui sh you have gone through

through this entire process fromthe beginning,

22



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

can you explain all the problens that you had, the
i ntangi bles that were lost? | just want to give
the Board a flavor of what you have gone through
because this is nmore than just nobney.

A | cannot understand that.

Q Tell us how you felt during the tine
you went through this.

A You know, | honestly tell the truth.
When | bought the building, the underground
problem we didn't know that, nothing. W didn't
know that. But still the danage we -- when | was
selling that property at that tinme, it was stil
-- the noney and the -- you know, nentally and
everyt hing damage too. Al so we |ost noney and

i nterest and everything, interest charge. So you

L. A. REPORTI NG (312) 419- 9292

know, it was terrible to happen, the situation

Q Before you filed the -- before you
filed the suit with the Pollution Control Board,
did you attenpt to talk to M. Suh about the
envi ronnent al probl ens?

A Yes. After | found at that time, |
told him but he don't care. He told me | already
sold to you. So then I contacted Joseph Annunzi o,

the | awyer.

23
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10

MR. ANNUNZI G Could we go off the record?
HEARI NG OFFI CER KNI TTLE:  Yes.
(Di scussion had of f the record.)

THE WTNESS: So hopefully this testinmony
and then, you know, that |I -- hopefully -- | |ost
noney and everything, but this is -- | want the
return of ny noney, also spend the time. That is
it.

MR ANNUNZIO Okay. That is it.

THE WTNESS: | cannot renenber anything.
Sorry about that.

HEARI NG OFFI CER KNI TTLE:  Any further
guestions, M. Annunzi 0?

MR ANNUNZIG No, | don't have any

further questions.

L. A REPORTI NG (312) 419-9292

HEARI NG OFFI CER KNI TTLE: All right.

MR. ANNUNZIG Let's go off the record for
a second.

(Di scussion had off the record.)

HEARI NG OFFI CER KNI TTLE: We are back on
the record after a short recess. M. Annunzio,
are you finished with your direct exam nation?

MR ANNUNZIO Yes, | amat this tine.

HEARI NG OFFI CER KNI TTLE: | amgoing to

give you |l eave as well if you change your mind and

24
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10

you want to reopen your direct exanination on
February 6th, | think it is only fair --

MR ANNUNZI ©  Thank you.

HEARI NG OFFI CER KNI TTLE: -- since we are
stopping after this w tness, you know, before his
cross-exam nation. |If you at that point in tine
deci de you have further direct exam nation of
additi onal witnesses, | amgoing to give you | eave
to call themon February 6th. | do want to state
-- and | forgot to nmention this at the begi nning
-- that M. Rees indicated he would file a witten
notion to continue the hearing as required by the
Board's regulations. | have no way of knowing if

he has actually done that.

L. A REPORTI NG (312) 419-9292

MR ANNUNZIO If | coul d?

HEARI NG OFFI CER KNI TTLE: Pl ease.

MR ANNUNZI O | received a fax this
nor ni ng.

HEARI NG OFFI CER KNI TTLE: | did grant him
permi ssion to do this via facsinile. Since we
have the witten nmotion, | amgoing to grant, as
stated, that continuance. And | guess we are
going to go off the record until 1:00 o' clock

But we are going to continue this proceeding until
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February 6th at 10:00 a.m and then proceed with
t he cross-exam nation of M. Nam

MR ANNUNZI ©  Thank you.

HEARI NG OFFI CER KNI TTLE: Al so at that
time we are going to discuss briefing schedul es.
I will also discuss witness credibility and go
over the exhibits that we have accepted at this
point intinme. | don't want to do all that at
this point in tine because we are not sure whether
or not there is to going to be cross-exam nation
or whether or not there will be any other
addi ti onal witnesses.

| also want to note for the record

right now there are still no nenbers of the public

L. A. REPORTI NG (312) 419- 9292

wi shing to provide public coment. W will go off
the record until 1:00 o' clock and resume then
(Short recess taken.)

HEARI NG OFFI CER KNI TTLE: Hello. M nane
is John Knittle, hearing officer with the Illinois
Pol luti on Control Board. W are back on the
record after a recess for lunch. It is
approximately 1:00 p.m | want to note that there
are no nenbers of the public here. Wre they
here, they would be afforded the chance to speak

Actually, there is one menber of the public here
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t oday named - -

M SS SANDECKI: Katie Sandecki .

HEARI NG OFFI CER KNI TTLE: Do you want to
provi de public coment today? The menber of the
public is indicating no by shaking her head just
for the record.

That being the case, as | stated
earlier, this matter is going to be continued
until February. | will put out a hearing officer
order and renotice this for the appropriate tine
and place. Thank you very much.

(Proceedi ngs adjourned until

February 6, 2000, at 10:00 a.m)

L. A. REPORTI NG (312) 419- 9292

STATE OF ILLINOS )
SS:
COUNTY OF LAKE )

I, Cheryl L. Sandecki, a Notary Public
within and for the County of Lake and State of
Illinois, and a Certified Shorthand Reporter of
the State of Illinois, do hereby certify that |
reported in shorthand the proceedi ngs had at the
taki ng of said hearing and that the foregoing is a
true, conplete, and correct transcript of ny

short hand notes so taken as aforesaid, and

contains all the proceedings given at said
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