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PROCEEDI NGS
(May 21, 1997; 8:10 a.m)

HEARI NG OFFI CER FRANK:  The heari ng
before us today is the continuation of the Petition
of Loui s Berkman Conpany, doi ng busi ness as Swenson
Spreader Conpany for an adjusted standard from 35
I1linois Adninistrative Code, Part 215, Subpart F,
Adj ust ed Standard, 97-5.

Let's go off the record for just a
second.

(Di scussion off the record.)

HEARI NG OFFI CER FRANK:  Back on the
record.

I would note for the record that there
are no nenbers of the public present today.

Ckay. |If you would like to go ahead and
re-introduce yourselves on the record.

MR. MEASON. This is Ji mMeason, Counse
for Swenson Spreader Conpany.

M5. SAWER  Bonni e Sawyer, representing
the Illinois Environnental Protection Agency.

MS. ARCHER:  Christina Archer,
representing the Illinois Environnental Protection

Agency.
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HEARI NG OFFI CER FRANK: Ckay. M.
Meason, you had a prelimnary natter you would |ike
to address?

MR. MEASON. Yes. M. Frank, | have a
motion in limne. On May 15th the Illinois EPA
filed a suppl enmental response to our
i nterrogatories request for admi ssions and request
for production of docunents. It provided two
documents in that supplenment. The first is called,
"The Effect of RACT Il, Environnmental Controls in
[I1inois."

The second is a neno from Bob Smet to
Bonni e Sawyer, dated April 15th, 1997. It is a one
page nmeno. This nmeno lists a nunber of conpanies,
the products that the conpanies allegedly produce,
and the VOM content of the coatings that the
conpani es allegedly enit or use.

First, I would argue that this nmeno is
irrelevant to the proceeding and has no probative
val ue one way or another with regard to Swenson
Spreader's operations.

Secondly, it is hearsay and woul d not
gualify as a business record since it wasn't kept

in the normal course of business, wasn't put
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together close in period of tine of |earning the
all egedly varied information. And even if the
matter is ruled by you not to be hearsay and to be
relevant, it still is misleading and would unfairly
prejudice this proceedi ng agai nst Swenson
Spreader. Therefore, | would nove that it be
excluded fromuse as evidence.

HEARI NG OFFI CER FRANK: Okay. Let's go
off the record for a second.

(Di scussion off the record.)

HEARI NG OFFI CER FRANK: Okay. Back on
the record.

M. Meason, did you have anyt hing
further?

MR. MEASON:  No.

HEARI NG OFFI CER FRANK: Ckay. Ms.
Sawyer, did you wish to respond?

M5. ARCHER: | will respond to that.

HEARI NG OFFI CER FRANK: Ckay. For the
record, this is Ms. Archer.

M5. ARCHER  Thank you, Ms. Hearing
Oficer.

The Il1linois EPA believes that this

menorandumi s a business record, and it will be --
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it was docunented in the normal course of business.
This was part of M. Snet's investigation into the
adj usted standard petition. It was nmade in the
regul ar course of business. This is the nornmal
type of documentation that the Illinois EPArelies
upon in their investigation of such adjusted
standard petitions, and testinmony will elicit that
this is a fact.

HEARI NG OFFI CER FRANK: Okay. |Is there
anything further, M. Mason?

MR. MEASON:  No.

HEARI NG OFFI CER FRANK: Ckay. | am going
to disallowthe notion in |imne, but the Agency
still needs to prove this docunent at the time. |
amnot admitting it as an exhibit yet, just
all owi ng you the chance to try and get it in.

M5. ARCHER That's fine. Thank you.

HEARI NG OFFI CER FRANK: Okay. |Is there
anything further as a prelininary matter before we
begi n agai n?

MR. MEASON:  No.

HEARI NG OFFI CER FRANK: Okay. Then let's
go ahead and begin. |f you could go ahead and call

your first w tness.
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M5. SAWER: | am sorry.

raise a prelimnary matter, al so.

received the fourth anendnent to the petition for

HEARI NG OFFI CER

FRANK:

I would like to

Ckay.

M5. SAWER  Yesterday the Agency

an adjusted standard. | would nove that any

t esti nony,

either in direct or

of any of the issues raised in this anended

petition be excluded fromthis proceeding.

haven't had the opportunity to reviewit.

We just received it yesterday.

e
I f

cross-exam nati on,

it

S

needed, the Agency would also like to suggest that

anot her hearing date may be needed to address

i ssues raised in this anended petition.

addi ti onal

ly, of course, the Agency has a

And,

thirty-day period to file a response to this

amendnent .

only received it yesterday that

HEARI NG OFFI CER

MS. SAWER: But

FRANK:

Ckay.

| believe that since we

this petition should be excluded fromthis

pr oceedi ng.

Meason?

HEARI NG OFFI CER

FRANK:

Ckay.

KEEFE REPORTI NG COVPANY

Bell evill e,
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MR. MEASON: Regul ations al |l ow anendnent
of petitions at any tinme before the close of the
hearing. It is explicitly provided for in the
regul ations. There is also a thirty-day response
period, as the Agency has pointed out.

It is true that they did receive the
docunment yesterday, and it was filed with the
Board, | believe, the day before that. However,
since it is explicitly contenplated by the
regul ations, | would submit that the Agency could
have reviewed it yesterday and today.

For the record, there are two attorneys
of record in this proceeding representing the
Agency. Certain docunents were delivered to ne
yesterday, and | stayed up until 2:40 in the
norni ng this norning review ng those docunents.

I would argue that information contained
in this amended petition be allowed to be put into
evi dence and testified to today at this hearing and
not be put off for a third day of hearings.

HEARI NG OFFI CER FRANK: Ckay. | am going
to allow testinony dealing with the anended
adj usted standard. However, if the Agency feels

that a third day of hearing is necessary to address

10

KEEFE REPORTI NG COVPANY
Belleville, Illinois



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

sone of the issues, | will allowit.

I received the amended petition at 10: 30
yesterday norning, or 10:00 yesterday norning and
found it hard to gather all of the information for
this hearing. So if the Agency feels that they
need an additional day to respond to those itens,
would allow it.

However, | would |ike to suggest that it
be done in the next couple of weeks, so if we
decide at the end of hearing today we need it, we
are going to have to pick a hearing date fairly
qgui ckly. Oherwise, if the Agency decides at the
end of hearing the rules do allow for a witten
response, and so we will go ahead and allow a
written response as the rules allow for.

M. Meason is correct, the rules allow
himto anend, so he shouldn't be penalized for
that, which is why | amgoing to allow himto ask
W t nesses questions about the information in the
new anmended petition.

We can just revisit this either after a
I unch break or toward the cl ose of hearing,
depending if the Agency has a feel for whether or

not we need an additional hearing.

11
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M5. SAWER  Ckay.

HEARI NG OFFI CER FRANK: Is there anything
further?

MR. MEASON:  No.

HEARI NG OFFI CER FRANK: Ms. Sawyer, is
there anything further?

M5. SAWER  No.

HEARI NG OFFI CER FRANK: Ckay. | think
before we begin, this would be a good tine to just
gi ve what one of the Board nenbers yesterday
referred to as the civility talk. This proceeding
has gotten fairly contentious. Sone of the filings
have been a little disrespectful between both
parti es.

I would like today to run a little bit
nore snoothly. | amnot asking either side to not
make zeal ous argunents on behalf of their client,
but | do expect respect on both sides, and | wll
enforce that for the rest of the day.

So if we could go ahead and nove on. M.
Meason, if you could call your first wtness.

MR. MEASON: Thanks. What | would |ike
to do first is nove the fourth anmended petition

i nto evidence, which would anend our first -- it

12
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will be Petitioner's Exhibit Number 1.

HEARI NG OFFI CER FRANK: Okay. |Is there
any objection?

M5. SAWER: No, no objection

HEARI NG OFFI CER FRANK: Ckay. The fourth
anended adjusted standard, am| correct with that?

MR. MEASON: Correct.

HEARI NG OFFI CER FRANK: It will be narked
as Petitioner's Exhibit 16 in this case. It is
admtted into evidence.

(Wher eupon sai d docunment was
duly marked for purposes of
identification and adm tted
into evidence as Petitioner's
Exhibit 16 as of this date.)

HEARI NG OFFI CER FRANK:  For the record,
so that the Board knows, you have reprinted
everything, am|l correct? They don't have to flip
back and forth between docunents? The fourth
anended petition contains everything that they
need?

MR. MEASON: It is a page-for-page
substitution with additional exhibits.

HEARI NG OFFI CER FRANK:  Ckay.

13
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MR, MEASON: Just to clarify the record,
if page nine exists in the fourth anmended petition,
it is sinply to take out the old page nine and put
in the new page ni ne.

HEARI NG OFFI CER FRANK: Right. |Is there
anything el se before you call your first witness?

MR. MEASON: No. M. Frank, | would |ike
to call as ny first witness Terry Rielly.

HEARI NG OFFI CER FRANK: M. Rielly, why
don't you have a seat over here.

(Wher eupon the w tness was
sworn by the Notary Public.)

PATRI CK T. RI ELLY,
havi ng been first duly sworn by the Notary Publi c,
saith as follows:

DI RECT EXAM NATI ON
BY MR MEASON:
Q Good norning, M. Rielly.
A Good norni ng.
Q Coul d you state your full name and spel
it for the record
A Patrick T. Relly, RI-E-L-L-Y.
Q And do you go by the nanme of --

A Terry.

14
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Terry.
Patrick Terrence Rielly.

And who is your enployer?

> O » O

Swenson Spreader Conpany.

Q VWhat is your position with Swenson
Spr eader ?

A I ndustrial engineering manager sl ash
saf ety nanager

Q How | ong have you been a Swenson Spreader
enpl oyee?

A Just over eight years, 1989.

Q And have you held the same position with
Swenson Spreader during your entire tenure there?

A The industrial engineering aspect of it,
yes. | have just graduated into the conpliance
field kind of by evolution.

n

Q When you say "conpliance," what do you
mean by conpliance?

A OSHA, the EPA.

Q VWhat is your prior professional
experience before joining Swenson Spreader?

A | have al ways been in production

managenent as sone form of a supervisor, a genera

supervi sor.

15

KEEFE REPORTI NG COVPANY
Belleville, Illinois



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Q Do you have a Bachel or's Degree?

A Yes, | do.

Q In what field?

A I ndustrial nanagenent.

Q From what col | ege?

A Northern Illinois University.

Q Do you have any graduate work?

A I have a Master of Science Degree in
i ndustrial managenent from Northern Illinois

Uni versi ty.

Q In your duties in the conpliance area
that you nentioned -- you have duties in the
conpliance area. What are those duties?

A Well, it started out where | -- shortly
after | started Swenson Spreader, the person that
handl ed the safety conmittee retired or left, and |
was appoi nted to be the nanagenent representative
and the chairman of the safety conmittee.

The longer | was on the safety conmmtt ee,
the nore I got into OSHA regul ations and started
reading a lot nore OSHA progranms and trying to get
us in conpliance, and for the npst part we were.
But | was trying to keep us in conpliance with

OSHA, and | really had not had any background with

16
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the Environnental Protection Agency until we had an
i nspection. Then | started reading up and readi ng
the regul ations, and they provided ne with Title
35s.

Ckay.

A And in the last two years | have been
doing a lot of studying on EPA regul ati ons.

Q Do you know why we are here at this
neeting today?

A Yes, Swenson Spreader. W are trying for
a variance for our air permt. W cannot --

Q Do you nmean a vari ance?

A A variant petition of -- a variance to
the air standard, an adjusted standard.

Q An adj usted standard?

A Yes.

Q Ckay. Wiy does Swenson Spreader need an
adj ust ed st andard?

A Due to our custoners -- and our custoners
are all state and nunicipalities. W don't sell to
t he open public, per se. They denand certain types
of paint. And these paints are always or usually
pretty high in what we call the VOCs or VOWk.

And we -- the painting technology and the

17
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pai nting industry cannot really supply all the
pi gments and resins and powders to match the col ors
with the capabilities of the | MRONs and the
different types of hardness of paints at this point
intime. W have succeeded in changing over quite
a few
Q Does Swenson Spreader experience the sane
production week after week after week?
A Ch, no, no. Not even day after day after
day. W change custoners. W change product
l'i nes.
HEARI NG OFFI CER FRANK: Let's go off the
record for just a mnute.
(Di scussion off the record.)
HEARI NG OFFI CER FRANK: Let's go back on
the record. Please continue.
MR. MEASON: Could you read back where we
wer e.
(Wher eupon the requested
portion of the record was read
back by the Reporter.)
Q (By M. Meason) Are you familiar with the
termjob shop?

A Yes.

18
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Q VWhat, in your estimation, entails a job
shop?

A Well, job shop is sonmeone who has to
adj ust and vary depending on their customers'
needs. They have a diverse base of custoners, al
di fferent types, and these people order different
types of equipnent, and you nore or less nmake it to
their order and their specifications. You don't
make a standard product, like a refrigerator or a
table and that's all you do. A job shop conforns
to whatever the custoner wants.

Q And that can vary from day-to-day?

A Yeah.

Q That can vary fromweek to week and nonth
to nont h?

A Custoners have even been known to change

their order fromthe last time to the newtine, new
speci fications, new requirenents.

Q Does Swenson Spreader coat with either a
primer or a paint all the products that it
manuf act urers?

A Not the stainless steel ones, no. But
the other products we prinme. W prinme the APBs.

Q What's an APB?

19
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A Al'l purpose body. That's a new |ine that
we are trying to develop, trying to cone out with.
It has been on the market now for six nonths, a
year, maybe. But that is a primer only, and it is
pai nted by the end user.

Q Wy is it prined only?

A Well, the dealer or the end user usually
paints it. That's the way APBs are sold. | don't
know.

Q Ckay.

A They sit in our yard outside and in the

deal er's yard outside maybe for nonths before they
are pai nt ed.

Q Does that pose any particul ar probl ens?

A Wel |, dependi ng on your geographi cal
| ocation, you have to have a strong primer on there
if it is going to be exposed to a lot of sun and
then freezi ng weat her, snow, ice and everything.

Q Has Swenson experienced problens with the
prime only boxes?

A Yes. W had to -- we tried a couple
different prinmers before we |ocked in on the one
that we are using now. And the |ower VOC priners,

we couldn't get much adhesion

20
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Q When you say "lower VOC, " what do you
mean?

Bel ow 3.5 or below. 3.5 or bel ow

Q You have had better experience with VOCs
above 3.5 for your prine-only products?

A Yes.

Q Wy is that?

A It gives us -- due to the ingredients in
the fornula, and | don't know all of them it gives
us nore adhesion. It protects the netal better.
They don't rust out.

Q Was that a problem rusting in the yards?

A Yes.

Q Are you involved in any way with Swenson
Spreader's paint and prinmer operations?

A Yes.

Q How are you?

A On the industrial engineering side | try
to watch the process and see what the process is
and make any hel pful changes, or | suggest
equi pnment changes.

Q Ckay.

A I don't supervise that operation.

Q Do you review at any tine the MSDS sheets

21
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for the paints and priners that are being used at
Swenson Spr eader ?

A Yes. | keep a nonthly -- a nonthly
conpi l ati on of our averages of our VOCs of the
paints we spray. The forenmen turn into ne a sheet
with their figures of every gallon of paint that
they painted during a nonthly period. And then I
| ook up the VOCs on the nost recent MSDS sheet. |
try to keep a running figure, by the nonth, of our
pai nt usage, what type of paint it was, and the
total VOCs per pound.

Q Now, you say you | ook at the MSDS sheets
after it is sprayed. Do you ever |ook at the MSDS
sheets before you actually fill an order?

A Yes, if we get the paint in, the MSDS
sheets usually conme in with the paint. |f we get
the paint in a couple weeks ahead of tine, the MSDS
sheet will conme to ne. Then I will check it over
to see if it is duplicative of the one on file.

But | usually keep the nost recent one on file.

Q Does Swenson Spreader have a sal es staff,
per se, that deals with the various governnenta
agenci es?

A W have a five-person sales staff. |

22
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don't know. | think they deal with deal ers and
states. They talk to the people in the states.

Q Do they ever ask you for input as far as
VOCs or VOM are concerned prior to you filling a
bi d?

A There have been tinmes when we have
di scussed it. At that -- when sales gets a request
for bid it will just be a paint nunber to them and
then they will pass it off to engineering, who wll
go through the bid and see if there is any changes
to the last time we nmade the unit for the different
entity. And then they will assign a paint to it
based on the request for paint. At that point in
time sonetines | get into it.

Q Ckay. Are you famliar with the federal
regul ations as far as the VOM content is concerned
for mscellaneous netal parts and products?

A The VOC content?

Q Yes.

A | don't believe there is a federal
standard for that. That's a State of Illinois
st andard.

Q Do you know what that State of Illinois

standard is?
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A It is 3.50 VOM per gallon of paint,
pounds of VOM per gallon of paint.
Q Does that regulation apply to all l|evels

of VOM emi ssion in an industry?

A As far as the State of Illinois is
concerned, | believe it does. But the federal --
what | have read on the federal is that -- in fact,

this week | was reading, and they have asked

vari ous state organi zations to kind of [ook at the
i ndustry itself and not just have a bl anket cross
the board for everything. It says that sone

i ndustries -- sone industries vary. The processes
vary. You can't apply the sanme standard across the
board.

Q Is there -- inlllinois regulations, is
there a trigger above or bel ow which the regul ation
does or does not apply?

A You don't go above 3.5, to the best of ny
know edge, in Illinois.

Q Does that 3.5 pound per gallon rule apply
whet her you enit ten tons a year or fifty tons a
year annual |l y?

A It is 25 tons.

Q It applies below 25 tons or above 25
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tons?

A Above 25 tons.

Q Under Illinois regulations, is it your
under st andi ng that you can -- that you are all owed
to average your paint usage so that you are bel ow
3.5 pounds per gallon?

A | don't believe in Illinois you are
supposed to spray anything over 3.5.

Q Not one gall on?

A Not one ounce. W try to -- Tioga has
just junped hoops getting us down. Binonthly they
are doi ng one or two.

Q A few nonments ago you said that you track
nmont hly pai nt usage for Swenson Spreader?

A Yes.

Q Do you have a recollection of what the
nmont hly nunbers |l ook |ike, at what levels they are
at?

A I can renenber April. | think it is 3.96
or 3.86, but | can't renmenber off the top of ny
head all those nunbers.

Q Did you supply the figures that were
i ncorporated in the adjusted standard petition?

A Yes, | did.
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Q If I showed you those nunbers, would it
refresh your recollection of what the nunbers were?

A Yes.

Q M. Rielly, I amshow ng you page 51 of
Petitioner's Hearing Exhibit Nunmber 1. [If you
could take a I ook at that, please.

Ckay.

Q Could you tell me what you see on that
page?

A Well, | see 16 nonths of paint usage and
t he averages for VOC pounds per gallon. | see the
hi ghest one is 4.37. The |owest one is probably
3. 65.

Q Now, what is the first nonth and year of
your conpilation there?

A January of 1996.

Q VWhat is the latest nonth and year?

A April of 1997.

Q And are all nonths listed between January
1996 and April of 19977

A Yes, sir.

M5. ARCHER: If | could just clarify for
the record, | believe that we are now | ooki ng at

Petitioner's Exhibit 16, the fourth anended
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petition, rather than Petitioner's 1.
MR. MEASON: Good poi nt.
HEARI NG OFFI CER FRANK:  Thank you.
MR. MEASON: Good poi nt.

Q (By M. Meason) Now, is there a columm
there that lists all of the averages?

A Yes.

Q And those averages, on what tine frane
are they based?

A They are in nonthly increnents.

Q Monthly increnents. Ckay.

A They are usually figured at the end of
every nonth begi nning at the new nonth.

Q So during any particular nmonth woul d
Swenson Spreader have paints and prinmers that were
| ower than the nunber for that particular nonth?

A Yes.

Q And woul d Swenson Spreader al so have
pai nts that were higher than that nunber for a
particul ar nmonth?

A Yes. It varies, but traditionally or
hi storically we have taken bids, and we have what
is called a spring sale, and we take gover nment

bi ds and give out bids on the spring sale. And

27

KEEFE REPORTI NG COVPANY
Belleville, Illinois



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

that usually takes place in May, April, Muy and
into June. W get state bids in that period of
time, too. But then we actually do all of the
painting towards the fall and the w nter

Q So, say, as of right now, what would be
the | owest pound per gallon paint or prinmer that
Swenson is currently spraying, say, this nonth?

A 3.3.

Q 3.3?

A (Nodded head up and down.)

Q What woul d be the highest that you are
aware of, this particular nonth?

A Next week. The State of Wst Virginia,

5. 08.
Q 5.08?
A Yes.
Q How do those nunbers conpare, say, to a

year ago, for your high and your | ow?

A Well, according to this, we are | ower.
Qur standard paints have cone down pretty much
across the boards due to Tioga's efforts. These
paints fromthe state bids and the runicipal bids
that call out CORLORs and | MRONs, these are paints

that take a | ot of solvents. They take a
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hardener. The hardener is mxed in with the paint,

and the volatile em ssions are a | ot higher.

Q Ckay.
A It is a much harder paint once it is
appl i ed.

Q Al right. Do the nonthly averages, that
are depicted on page 51 there, are they dependent
upon the types of bids that the conmpany is filling
at any particular point in tine?

A Yes.

Q Ckay. How so?

A Well, if you are -- during the nonth if
you are spraying a lot of high VOC paints and if
you have a large bid -- say, a particular state
bids a three-foot box, that calls for 5.07 VCOCs.

If they bid over 100 of them that's really going
to skew your averages for the nonth up very high
if you are not doing a |ot of standard painting.

Q Have you, on behal f of Swenson Spreader,
approached the various paint conpanies to
reforrmul ate their paints to be below or neet the
I1linois regulatory requirenment of 3.5 pounds per
gal | on?

A Yes.
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Q And could you -- well, did you approach
Ti oga?

A Alittle over a year ago, when we were
getting into our Title 5 and we wanted to get our
VOCs down to get our air pernit, we approached
Ti oga, DuPont, Sherwin-WIllians. | called a | ady
fromRust-oleum We called Barrett and Ti oga.
Tioga at that tinme was only -- '95 a 30 sone
percent vendor of ours. W were using a |lot of the
DuPonts, the Sherwin-WIlliams, things |ike that.
And | called all of themand says, we have got to
get these down. You have to reformul ate.

Tioga junped right up at the top. They
started i medi ately. They were calling us, com ng
out to the plant, taking sanples. They started
bri ngi ng down averages on our standard paints that
we bought fromthem and then we started giving
t hem sone of the other paints that we were buying
fromsone of the other conpanies to see what they
could do, and they did.

Q So Tioga previously was -- what did you
say, 30 sone?

A 30 sone percent.

Q 30 sone percent?

30

KEEFE REPORTI NG COVPANY
Belleville, Illinois



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

A I think I conpared the year of 1995 and

1996.

Q Ckay. So it was in 1995 that they were
about - -

A About a 30 percent, sonmewhere in that 30
to 40 range.

In 1996 do you know roughly what --
They were about 80 percent.

About 80 percent?

> O » O

And the other vendor, the 20 percent
vendor, was our vendor for our standard Omaha
Orange, which we buy fromBarrett in Chicago.

Q What accounts for the change for Tioga
being in the 30 percentile range and now being in
the 80 percentile range?

A Their just imediate reaction to this
probl em and just getting right on it and working to
hel p us solve this problem

Q Has Ti oga been able to refornulate all of

the paints that you have questioned of thenf

A No.
Q No?
A Not all of them They have done nost of

our standard paints as they come up. But when we
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get into trying to crossmatch sonme of the DuPonts,
they haven't been able to do that yet. It is not
really their fault because they are not working
hard enough. It is just that technology isn't

t here.

Q Di d you approach DuPont to refornul ate
their paints?

A Yes, DuPont, Sherwin-WIIlianms, and
Rust-ol eum W approached all of them

Q And what was the result of those efforts?

A DuPont and Sherwin-WIIliams, we got phone
calls, and called them back they got -- it was nore
or less just phone calls and a | ot of questions,
and they would send us sanples. A gentleman from
t he EPA gave ne the nane of a |lady in Rust-ol eum
Nancy Osterroot (spelled phonetically) or sonething
l'i ke that.

Q Ckay. A gentleman fromthe EPA. Was it
the U S. EPA or the Illinois EPA?

A I[llinois. | called her. | called them
and she cane in. She spent a couple hours at the
pl ant, and then she left. Then about a week and a
half to two weeks later they had |l ateral ed us off

to the local -- well, | wanted to say distiller --
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the local distributor. | think that is Mss Paint
in Rockford. Then we just started with the phone
calls. Well, inthe interim Tioga is already
going. They are already doing it. So we decided
to stay with Tioga, because they were show ng
results i mediately.

Q Dd --

A W felt that rather than dilute our

efforts with all these other conpanies, we would go

with them
Q Did Rust-ol eum ever cone back with a
reformul ated paint neeting the Illinois standard?
A No, because once a distributor -- the

| ocal distributor called, and he started asking
guestions and wanting sanples, | thought, man, we
are too far down the road here. W have to just
concentrate our efforts, you know.

Q Too far down the road in what way?

A Well, as far as what Ti oga had al ready
done. W had already lost two to three weeks from
the time we started this, and | just thought it
woul d be too long to bring Rust-oleumup to speed
because | had no idea, other than the fact that

this gentl eman had recommended t hem whet her they
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could do it or not. Tioga had already shown us
that they could do it, plus they were |ocal

Q VWhat was your experience with DuPont?

A DuPont, ny experience with them was j ust
phone calls and, yeah, we will try, but when we buy
from DuPont, even through a |ocal distributor, we
just buy small quantities. W don't want a | ot of
i nventory, these VOC paints in the house. So we
m ght buy anywhere from 2 gallons, 22 gallons, or
42 gallons, and that's it. WIlI, they are kind of
| ukewar m about doi ng a whol e rechenistry on their
pai nts for 22 gallons.

Q Sinmply, you are too small?

A Yeah, that's about it.

Q How about Sherwi n-WIlians?
A Sherwi n-W I 1ians was basically about the
same as DuPont. | want to say lip service;

tel ephone calls, you know, back and forth, and a
| ot of questions, but nothing coming in the door.

Q Ckay.

A By this time Tioga was al ready sendi ng us
down five gallon pails and ten gallon pails of
sanples to try out that were working, and we woul d

just turn around and order them
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Q Do you know how many paints,
approxi mately, Swenson Spreader has been successf ul
i n having reformul at ed?

A Just probably ten or eleven total by now.

Q And do you know what the pounds per
gallon of VOMwas prior to reformul ati on and what
they currently are?

A On sonme of them | renenber.

Q If I showed you a docunent, night that
refresh your recollection of those nunbers?

A Yes.

MR. MEASON. | show this first to Ms.

Sawer and Ms. Archer.

Q (By M. Meason) Ckay. M. Rielly, | am
handi ng you a docunent. Can you exani ne that

docunent, please?

A Yes.
Q Do you recogni ze that docunent?
A Yes.
Q Did you prepare that documnent?
A Yes.

Q Whul d you explain for the Board what that
docunent is?

A We started out with probably figures of
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early 1996, late 1995.

Q Take a step back. Could you generally
descri be what the docunment is?

A It shows two |ines of paints listed, and
it shows the prior VOCs, and it shows the current
VCCs - -

Q Ckay.

A -- of paints that have been

reformul ated. There is a total of eight of them

here.

Q Is that an exclusive listing?

A No, there is probably three or four nore
by now.

Q Ckay. Could you read the top, say, the
first item and what the pound per gallon was prior
to reformul ati on?

A Bartel Conpany, gloss black, 4.80.

Q And what has that been reformul ated to?

A Ti oga, gl oss black, 3.50.

Q So it is currently 3.5, Wat was it
previ ousl y?

A It was 4. 8.

Q Ckay. 4.8. Could you read the second

i ne?
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A Yenkin Majestic Meyer, 3.72. That was
the ol d one.

Q Ckay.

A The new one is Tioga Meyer Yellow, 3.29.

Q Al right. 3.29. How about the third
l'ine?

A It is North Carolina Yellow. It was
4.49, and now the North Carolina Yellowis 3.42.

Ckay. The fourth line?

A I's Federal Yellow, 4.63 VOCs, and the
Ti oga Federal Yellow, 3.45.

Q How about the fifth |ine?

A It is a School Bus Yellow at 4.49, and
now it is a Tioga School Bus Yellow at 3.43.

Q And the sixth line?

A It is a Tioga Air-Dri Gray priner, 3.94.
The new one is Tioga Gray Priner, 3.16.

Q Ckay. The seventh |ine?

A Tioga Beige Prinmer, 4.69. Nowit is a
Ti oga Beige Priner, 3.48.

Q And the eighth |ine?

A Indiana Yellow It was 4.52, and now it
is Tioga |Indiana Yellow 3.23.

Q Are there any other lines listed there?
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A No, sir.
MR. MEASON: Ms. Frank, | would like to
nove this docunent into evidence.
HEARI NG OFFI CER FRANK: Is there any
obj ecti on?

M5. SAWER Yes, | object. It was not

i ntroduced as an exhibit. It was just introduced
to refresh his recollection. It is not a business
record.

Q (By M. Meason) Did you personally wite
t hat docunent up?

A Yes, sir.

Q And on what were these entries based?
What were the entries based on?

A What do you nean, they were based?

Q Were they based of f the MSDS sheets?

A Yes, they were based off figures fromthe
MSDS sheets. Sonetinmes the MSDS is very anbi guous
in their contents, so | call the manufacture, and
tell themthe code nunmber and | want the exact VOCs
for that paint, and | usually get it over the
phone.

Q And for any particular paint listed on

that sheet, do you look at the MSDS sheets close in
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tine to the reformulation effort?
A Yes.
Q Ckay.

HEARI NG OFFI CER FRANK: Ckay. |s there a
conti nui ng obj ection?

MS. SAWER: Yes. W haven't established
any sort of background as to when this docunent was
prepared and for what purpose.

HEARI NG OFFI CER FRANK: | amgoing to go
ahead and allow this docunent. Al the evidence on
it has al ready been admitted through his
testinony. | think it will aid the Board to have
it all witten out.

(Wher eupon sai d docunment was
duly marked for purposes of
identification and adm tted
into evidence as Petitioner's
Exhibit 17 as of this date.)

MR. MEASON: It is Exhibit Nunmber 17,
correct?

HEARI NG OFFI CER FRANK:  Yes.

Q (By M. Meason) M. Rielly, are you aware
t hat Swenson Spreader received an afterburner quote

in 199572
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A After the quote canme in, | was aware of

Q I would like to show you what has al ready
been --

MR. MEASON: Can we go off the record
real quick.

(Di scussion off the record.)

MR. MEASON: Al right. Back on the
record.

I would like to show you Petitioner's
Exhi bit Nunmber 1, Item|. Could you explain to the
Board what that document is?

A It is Brule's proposal for Swenson
Spr eader Conpany.

Q Who is that proposal sent to?

A Terry Rielly, nyself.

Q Did you actually have any role in the
solicitation of that quotation?

A No, no. At that point in tinme, 1994 and
1995, under a prior general manager, | did al nost
all of the requests for bids. | would solicit bids
for equi pnrent needed in the house. Therefore, nost
bids that came in -- when all the bids cane in,

they were addressed to ne.
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Then if | didn't actually solicit it, |
woul d go to the person that did and give it to
them M. Henderson requested this bid fromBrul e,
and they asked who to send it to, and he had them

send it to ne.

Q Q herwi se, did you have any type of role
in that?
A No, | didn't know he even did it. | know

that there was a little bit of discussion about it
after we had left one of the neetings, but | didn't
know he actually did it until we got it.

Q After you received the -- after the
conpany received the bid, did you have a chance to
review the bid?

A Yes. After | gave it to him he gave it
back to ne a few days later, and | kind of went
through it alittle bit.

Q Do you know what the size of the system
that was quoted in that bid was?

A It was 32,000 cubic feet per mnute.

Q When you were -- a few days after you got
the quote in, when M. Henderson returned it to
you, did you have an opportunity to exanmine it in

nore detail ?
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A Yes.

Q And did you -- were you satisfied with
all areas of that quotation?

A No. | believe they overstated the
savi ngs here because they state that about 95
percent of the volune of solid waste, neaning our
pai nt sludge and sone paper, currently woul d cost
$27,000.00. They estinmated the costs of renoval
fromour plant.

Q So $27,000.00 a year?

A Yes, $27,000.00 a year, when in
actuality, right nowit probably runs us |less than
$1, 000. 00 for our paint sludge.

Q How was that nunber so nmuch greater than
what you say to be your actual cost?

A Evi dently, M. Henderson had provided
themw th some figures, but at that point in tine
our water pit in our paint booth had been
contam nated with Toluene. So we had two -- we
cleaned it out once and had everything sent away
under a hazardous waste haul er, and the price was
$330. 00, $340.00 a barrel, as opposed to the $75.00
to $90.00 a barrel for nonhaz waste.

W did that tw ce, plus we went through
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the second tinme, and we had a little bit nore tine,
and we were able to go through and steam cl ean the
pit, fill inany little tiny cracks, and have the
integrity of it certified. W did that, and then
when we refilled it with fresh water, the Rockford
office of the EPA reclassified our pit as
nonhazar dous wast e.
During that period, we sent away two

| oads of probably 40 barrels each at $300.00 and
some a barrel. That was quite expensive. That's
the figures they were using here. That's the only
thing I could cone up with howit was that high

Q Presently, what is your annual cost for
the waste in the paint booth?

A For paint sludge, if -- it is about
$1, 000. 00, $900.00 to $1,000.00. W have a bag
systemnow. W send out dried sludge.

Q That's per year?

A Yes, a unit price per year.

Q Are you aware of a 1997 afterburner quote
t hat Swenson recei ved?

A Yes. M. Swisher resolicited a quote
fromBrule just to see what their figures were now

to see if they had changed, and they quoted the
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sane size.

Q Ckay. | amgoing to hand you a
docunent .

A Ckay.

MR MEASON. First | will showit to M.
Archer and Ms. Sawyer.

M5. SAWER Is this sonething different
than the exhibit that you introduced at the

previ ous hearing?

MR MEASON. | didn't have the exhibit
list. | couldn't renmenber if it was the same or
not .

Ckay. Let's go off the record just to
clarify.

HEARI NG OFFI CER FRANK: It shoul d be.
(Di scussion off the record.)

HEARI NG OFFI CER FRANK: Let's go back on
the record.

MR MEASON: | will withdraw ny offering
of that docunent.

Q (By M. Meason) | am handing you a

docunment, M. Rielly, that has been entered into
evidence as Petitioner's Exhibit 4, on the first

day of hearing.
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Coul d you exam ne that docunent,

is the second proposa

A It

Mark, and it is for --
Q Mar k Swi sher?
A Yes.
Q Ckay.
A It

is for 32,000 square feet again.

pl ease?

fromBrule to

Q And that's the sane size as the prior

guot ati on?

A Yes, they are both 32, 000.

Q Is it the sanme nodel afterburner as the
prior quotation?

A I think so.

Q Did you have a chance to review that
af t er burner proposal ?

A Not really.

Q Were you --

A We had | ooked at the price and saw the

price didn't

change, and that the size hadn't

changed that they recomended. |

t hrough it.

briefly read

I am not an expert on afterburners.

have never worked at a place that

af t er bur ner.

pronot i onal

has got an

So other than seeing a Brule

video on it,

don't know a whol e | ot
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about the engi neering on an afterburner.

Q After you received -- the conpany
received this 1997 bid, did you at all look into
any aspect of the capacity or size of the
af t erburners bei ng quot ed?

A Yes. At one point there we thought that
that -- we were advised that we probably could go
smaller and still attain our sanme objective with a
smal l er afterburner. So | had called Binks. |
cal l ed up Binks.

Q Who i s Binks?

A Bi nks is a manufacturer that manufactured
our paint spray booth and installed it. | told
them | says, you have a 32,000 feet per ninute
ventilation systemhere. Wat was the rationa
behi nd 32,000? Wy isn't it 15,000 or 20,000 or
50, 000?

Q The ventilation system what is that?

A The exhaust for the paint booth.

Q Ckay.

A And | says, well, how did you lock on to
32,000. So he got out his old bid sheets and
everything, and he said, well, we built that

according to the current OSHA ventil ati on specs
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that were in place at that tinme, 1981. And he
says, we had to neet the OSHA ventil ation specs.

So | asked himto wite ne a letter and to put his
formula in there. Then I checked the OSHA regs and

saw that that was exactly right.

Q Ckay.

A And it is the same regs today as it was
back then.

Q I am going to show you a docunent.

A Ckay.

MR MEASON. First | will showit to M.
Archer and Ms. Sawyer.

Now | will show it to the Hearing
Oficer.

Q (By M. Meason) M. Rielly, do you
recogni ze that docunent?

A Yes, sir.

Q Can you explain to the Board what that
docunent is?

A This is a letter fromBinks, M. Erling
Horn, telling us why they installed this size booth
that they did, and why they installed the
ventilation equi pnent that they did.

Q Does that letter contain any references
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to standards or regul ations?
A Yes. It quotes 1910.107 fromthe OSHA

regul ations, and it also quotes 1910.094.

Q Ckay.
A I think that this is al so an NFPA
st andar d.

Q What does NFPA stand for?

A Nati onal Fire Protection Association, |
think. Yes, the National Fire Protection
Associ ation

Q Ckay. Did you have a chance to exani ne
the OSHA regulations cited in that letter?

A Yes, yes.

Q And is the booth designed in accordance
with the OSHA regul ations?

A Yes.

Q How di d you determ ne that?

A Well, the OSHA regul ati on has a table.
When you read through it, it has a table in it, and
it tells you for the size booth, for a manua
automati c spray gun, the mni numand nmaxi mum
requi rement of air novenent or ventilation for
exhaust that is required in that range. It is 100

to 200 feet per ninute.
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Taki ng the design of our spray booth, it

is 20 feet by 16 feet, or 320 square feet, and if
t he nmovenent of air, the feet per mnute, is 100
feet per mnute, that's a sinple calculation of 320
square feet times the 100, and it gives you
32,000. They installed two 16,000 fans, feet per
m nute fans.

Q So the existing fan capacity natches what
your cal cul ati on woul d be?

A Yes.

Q Ckay.

A And this was back in 1981 that they did

Q Did you exani ne what the regul ation
actually was in 19817
A Yes.
Q Was there any difference to what Binks
guoted in the --
A No, this fornmula was the sane.
MR, MEASON: Ckay. | would like to nove
this docunent into evidence.
HEARI NG OFFI CER FRANK: |s there any
obj ecti on?

M5. SAWER  Yes, an objection to
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hear say.

MR. MEASON: This is a quasi, a
regul atory quasi-judicial proceeding. It is a
hi ghbred adj usted standard nechanism This was --
this is on conpany stationery directed to M.
Rielly, who is under oath today. | think given
this type of proceeding, it should not be excl uded
as hear say.

MS. SAWER: The letter includes various
l egal interpretations and things such as that,
wi t hout presenting an opportunity to cross-exam ne
the author of the letter

HEARI NG OFFI CER FRANK: May | see it
agai n, pl ease?

MR MEASON: | would like to note that
that conpany is the conpany that built the existing
pai nt booth and downdraft that is currently at
Swenson Spreader. | believe that we have already
i ntroduced into evidence, in the first day, the
bl ueprint, Petitioner's Exhibit 3, from Binks
Manuf acturing of the downdraft spray booth.

HEARI NG OFFI CER FRANK: | amgoing to
al | ow the docunent.

Did you have sonething further?
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M5. SAWER Can | just add a couple
further specifics about that letter? It refers to
whet her the OSHA standard is concerned with
particulate matter or VOCs. | think that it goes
into legal interpretations without really
justifying themor offering the opportunity.

On the other hand, M. Rielly testified,
you know, as to his understanding of the OSHA
standard in relation to the coating booth. | think
that that sort of testinony is acceptable to
address this matter. On that particul ar issue,
think that we are really prejudiced if we are not
all oned the opportunity to cross-exan ne the author
of that letter.

HEARI NG OFFI CER FRANK: Ckay. Well, | am
going to allowthis, and if we end up having an
addi ti onal day of hearing, you can subpoena that
witness if you feel that it is prejudicial to the
Agency.

(Wher eupon sai d docunment was
duly marked for purposes of
identification and adm tted
into evidence as Petitioner's

Exhi bit 18 as of this date.)
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MR. MEASON: At this point in tine, also,
I would like to introduce into evidence two ot her
docunments. Prior to the last hearing date, Ms.
Sawer and | reached an agreenent that any offici al
publications of the government woul d be stipul ated
to, as far as authenticity.

I will show Ms. Archer and Ms. Sawer a
copy of the current OSHA Regul ati ons, 29 CFR
1910. 94, C6, and acconpanying Table G 10, as well
as a copy of the portion of the Federal Register
from Thursday, June 27th, 1974, where the OSHA
standard was first pronulgated and has, inits
entirety, the regulation in question, including
Table G10. | would like to note for the record
that the regulation is unchanged from 1974 t hrough
t oday.

M5. SAWER  Just to clarify, we did
stipulate to the authenticity of these docunents.
I guess we didn't anticipate that excerpts of them
were going to be actually introduced. W don't
necessarily have a problemw th the excerpts, but
it is not clear where these itens come from |f
you | ook at these excerpts, they need

clarification, a cover page or sonething like
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t hat .
MR. MEASON: On the Federal Register
Notice, it is the very first page of the Federal

Regi ster Notice. It has the date.

M5. SAWER:. Ch, it does have the date on

that one. GCkay. | nissed that one here.
HEARI NG OFFI CER FRANK: Yes, it has the
date and the vol une.

MR MEASON: | believe on the CFR it

lists right at the top what the section of the CFR

i S.

MS. SAWER:  Yes, but not the -- | mean
that's just the -- that's not the full citations of
t he CFR

MR MEASON: Well, | didn't want to

include the entire Title 29 of the CFR It is
about six or seven vol unes.

HEARI NG OFFI CER FRANK: Ckay. |s the
Title 29, is it --

M5. SAWER  Yes.

MR. MEASON:  Yes.

HEARI NG OFFI CER FRANK:  Ckay.

MR. MEASON: Sinply for ease for the

Board, since it is a different regulatory schene.
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HEARI NG OFFI CER FRANK: Is there still an
objection to it, or are you satisfied now?
M5. SAWER  No obj ecti on.
HEARI NG OFFI CER FRANK: Okay. Then
Exhibit 19 will be the Federal Register, Volune 39,
Nunber 125, page 23502.
(Wher eupon sai d docunment was
duly marked for purposes of

identification and entered into

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

prior testinony,

regul ati on?

evi dence as Petitioner's

Exhibit 19 as of this date.)

HEARI NG OFFI CER FRANK:  And Exhi bit 20

be the Title 29 pages.

(Wher eupon sai d docunment was
duly marked for purposes of
identification and entered into
evidence as Petitioner's

Exhi bit 20 as of this date.)

(By M. Meason) M. Rielly, based on your

is your opinion that the

boot h and downdraft neet the OSHA

And coul d you tell us, again, why that
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i s?

A

for a mnimum of 100 --

feet per

nmovement .

square feet,

The OSHA table and the regulation calls

a range of from 100 to 200

mnute of air ventilation or air

According to the size of our booth, 320

size that they installed.

MR MEASON: |

subject to recall.

Sawyer ?

times 100 is 32,000, and that's the

have not hi ng further,

HEARI NG OFFI CER FRANK

Ckay.

Ms.

Wuld it be easier for you if the witness

sat in that chair next to M. Meason?

M5. SAWER: |

think we are okay.

HEARI NG OFFI CER FRANK

M5. SAWER: |

Ckay.

don't have too many

guestions for this wtness.

Q
A
Q

A

HEARI NG OFFI CER FRANK

Ckay.

CROSS EXAM NATI ON

BY M5. SAWER:

M. Rielly, are you an engi neer?

A pr of essi onal

engi neer ?

Just an engi neer.

My title is industrial

training is not that of an engineer. |

KEEFE REPORTI NG COVPANY
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engi neer, but ny

have never
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had engi neering school, if that is what you are
asking. This is the first tine | have ever worked
in an engi neering capacity. | have always been in
producti on managenent. This is an offshoot of
producti on managenent.

Q M. Rielly, you stated that you | ooked to
MSDS sheets, the naterial safety data sheets, to
determ ne the VOM contents of coatings; is that
correct?

A Yeah. Yes.

Q Ckay.

A And if they are not -- sonetinmes they are
listed on there, and sonetines they are not. The
manuf act urers have a tendency, when they list their
i ngredi ents on an MBDS sheet, to say less than 20
percent or less than 10 percent. They don't give
you exact nunbers. So, therefore, you call themup
and ask themwhat is the exact VOC of this paint.

Q So in those instances, where the MSDS
does not list the VOC content, you call the vendor?

A Yes, yes. Because it is al nost
i mpossible to figure it out with the fornula unl ess
they give you the exact figures, and they don't

gi ve you exact figures. | might add that Tioga
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supplies us -- every new paint that comes out has a
cover sheet, before we even get an MSDS, show ng
all of the different conponents of what the VOMi s.

Q Does that sheet |ist how they deternine
what the VOM content is?

A They don't show a formula, no.

Q They don't show if they have done any
tests, or what they have done?

A No. Al | dois | look at the
ingredients and see that -- in a lot of cases, when
conparing one paint to the sane paint or a change,

I will notice a big drop in Toluene, a drop in
Xyl ene, and drops in Acetone. That's what we are
concer ned about.

Q M. Rielly, in your testinony you stated
that you are responsible for environnmental and
safety issues and the conpliance issues at Swenson?

A Yes, ma'am

Q As part of that job, you have revi ewed

Title 35 of the Illinois Adnministrative Code?
A Yes.
Q And you have also stated that all |evels

of industry nust conply with the 3.5 pounds per

gallon standard in Illinois?
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A My under st andi ng of readi ng those --
actually, they cite sone differences in sonme of the
di fferent corporations in Mline that have an
adj usted standard for site specific reasons.

Q But other than that, it is your
understanding that in Illinois all levels of
i ndustry nust conply with that standard?

A Yes. | didn't get that so much fromthe
Title 35. | have been getting this environnental
newsl etter. They have been sending it to ne. |
couldn't give you the author or where it cones
from It comes fromout east sonepl ace.

But different articles in that little
newsl etter have stated different states and their
standards. | would highlight sone of them and go
back and | ook themup in the regs when | have tine,
either the OSHA regs or the Title 35, Land and Air
that | have got. | try to cross-reference them

Q In your testinony you stated that you
have been concentrating your reformulation efforts
with Tioga; is that correct?

A Yes, ma'am

Q And you al so stated that Ti oga has been

unable to fornulate -- or has been unable to
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reforrmul ate all of your coatings; is that correct?

A They have been successful in our standard
coatings, and in what we call one-coat
applications. But when we are getting into trying
to duplicate the | MRONs and the pol yuret hanes that
have two conmponents, a paint and have a hardener
added to it, nobody has been able, to the best of
nmy know edge, and if they did, | would buy it.
Nobody has been able to get right down to below 3.5
because the technology in the paint industry isn't
there yet. | have had several conversations with
M. O sen over the tel ephone, in Rockford,
regarding this.

Q Ckay. So that's what M. O sen stated,
that no one in the paint industry is up to that
st andar d?

A He says that -- he told nme, he said, they
can -- all of the resins, all of the dyes and
everything that they use to fornul ate paint, they
are all available fromthe sane pai nt houses, and
that people like himself, and |ike DuPont, |ike
your other different paint manufacturers, they al
go to the sane sources to buy their raw naterial s.

Q You were referring to an OSHA regul ation
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in talking about the airflowin the coating booth,
and you stated that a certain level, | believe
32,000 standard feet per cubic ninute, airflow was

required to conply with an OSHA st andard?

A Yes.

Q Is that correct?

A Yes.

Q Do you know if there is any other ways to

comply with that standard, other than through the
airfl ow or other than keeping the airflow at that
exact |evel?

A You rmean either a higher or a | ower
airfl ow t hrough there?

Q O just any other ways?

A No, | don't. |If you have to maintain a
m ni nrum of 100 feet per minute, | don't know.
There may be sone exotic ways that you can pull
some of the air out of the booth and run it through
filters or sonething down at ground level. | don't
know.

Q This airflow that you are referring to,
then, you are basing that deternination on the size
of the booth?

A Yes.

60

KEEFE REPORTI NG COVPANY
Belleville, Illinois



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Q Is that correct?
A Yes, ma'am
M5. SAWER | don't think we have any
further questions of this wtness.
HEARI NG OFFI CER FRANK: M. Meason, do
you have anything further on redirect?
MR. MEASON:  Yes, just a couple.
REDI RECT EXAM NATI ON
BY MR MEASON:
Q M. Rielly, you stated on
cross-exam nation that all levels of industry had
to conply, in your opinion, with the regul ation.
Did you nean every single industry in
[Ilinois or all industries within the m scell aneous
netal parts and products category?
A The Illinois standard, to the best of ny
know edge, is 3.5 for miscellaneous paints (sic).
MR. MEASON: Thank you. | have nothing
further.
HEARI NG OFFI CER FRANK: Do you have
anything else, Ms. Sawer?
M5. SAWER  No.
HEARI NG OFFI CER FRANK: Ckay. Thank you,

M. Rielly.
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THE WTNESS: Thank you

(The witness left the stand.)

MR. MEASON: Can we go off the record

real quick?

HEARI NG OFFI CER FRANK:  Yes.

(Di scussion off the record.)

HEARI NG OFFI CER FRANK: Pl ease cal

next w tness.

St ef an.

MR MEASON: |

would like to call Jo

HEARI NG OFFI CER FRANK:  All right.

you pl ease swear the witness.

(Wher eupon the w tness was

your

hn

Coul d

sworn by the Notary Public.)

JOHN J. S

TEFAN

havi ng been first duly sworn by the Notary Publi c,

saith as foll ows:

Q

DI RECT EXAM NATI ON

BY MR MEASON:

Good norning, M. Stefan. Could you

state and spell your nane for the record.

A

Q
A

John J. Stefan

S T-E-F-A- N,

Who is your enpl oyer?

The 1llinois EPA.

KEEFE REPORTI
Bell evill e,

NG COVPANY
Illinois
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Q VWhat is your position with the Illinois
EPA?

A | aman EPE Il, in the Bureau of Air,
Conmpl i ance and Systens Managenent Secti on.

Q What is an EPE I1?

A An Environnmental Protection Engineer.

Q Ckay. How |l ong have you been with the

I1linois EPA?
A Three years.
Q In that sanme position?
A | was an EPE | when | started.
Q Is the difference between a | and a Il a

pronoti on?

A Yes.

Q VWhat are your duties with the Illinois
EPA?

A I amin the Conpliance Section, so it

woul d be working on conpliance functions.

Q Ckay. Go ahead.

A I nsuring conpliance with the facilities
that we have in the State.

Q Ckay. Are you enployed in the Bureau of
Ar?

A The Bureau of Air.
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Q Wthin the Bureau of Air, you said you
are in the Conpliance Section. Could you describe
what the duties or the responsibilities are of the
Conpl i ance Section?

A W take the -- we work with the pernits
which are witten on the facilities. W work with
the field engineers when they do field inspections
and find nonconpliant activities. W work with
Legal. W work with Air Quality Planning. W work
with the laws of the State of Illinois and the
federal laws, to then insure that facilities are in
conpl i ance.

Q VWhat is your prior professional

experience before you joined the Illinois EPA?

A I was a field engineer for approxinately
20 years.

Q That was in the private sector?

A In the private sector, yes.

Q Coul d you give us a flavor for what your

range of experience was when you were in the
private sector?

A It was field engineering, specifically
sal es, working with various industrial clients,

mai nly in the Chicago area, selling industrial
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i nstrunentation, which could be anywhere from
sensors up through conmputer systens.

Q And in your private sector experience,
did you have any need to have know edge of

environnmental and health and safety regul ations?

A Yes.
Q Do you have a coll ege degree?
A Yes.

Q And what is that degree?

A It is a Bachelor of Science Degree in
el ectri cal engineering.

Q From wher e?

A It is fromthe M| waukee School of
Engi neeri ng.

Q Do you have graduate work?

A No.

Q Do you know what this proceeding is about
t oday?

A It has to do with Swenson's petition for
an adj usted standard.

Q Have you been involved in the Agency's
di scussi ons, contenpl ati on of the adjusted standard
appli cation?

A Yes.
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Q Have you participated in neetings with
Agency personnel ?

A Yes.

Q Have you participated in neetings with
Swenson Spreader personnel ?

A Yes.

Q Have you participated in tel econferences
wi th Swenson Spreader personnel ?

A Yes.

Q So you have basically been in a | ot of

comuni cati on regardi ng the adjusted standard

petition?
A Yes.
Q Have you personally, fromtine to tine,

been in direct conmmunication with Swenson Spreader?

A Not directly, but through you.

Q Right. But fromtine to tinme you --

A Yes.

Q As depicted in the petition and in the
vari ous comuni cati ons that have taken place
regardi ng Swenson's petition, have you devel oped a
level of familiarity with Swenson Spreader's
operations?

A Yes.
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Q Are you famliar with Swenson Spreader's
exi sting paint booth and downdraft?

A Yes.

Q Do you know -- can you recall what the
size, the capacity of the existing downdraft is, as
attached to the paint booth?

A There is two fans, each 16,000 CFM for a
total of 32,000 CFM

Q Al right. Previously you stated that
you were cogni zant and worked with environnmenta
and public health and safety regulations in the
private sector?

A Yes.

Q Did you performany type of cal cul ations
with regard to whether the existing downdraft was
properly sized for Swenson Spreader's paint booth?

A Yes.

Q Ckay. What regulations, if any, did you
consult in doing your calcul ations?

A There is an OSHA regul ation that rel ates
to the air velocity entering the spray booth. |
don't know the exact nunber of it, but there is an
OSHA regul ation pertaining to that spray booth, to

any spray booth.
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Q Ckay. | will show you what has been
marked as Exhibit 20, Petitioner's Exhibit 20. |If
you could exanine that real briefly, and if you
could --

A Ckay. Are you tal king about what is

underlined here or what is --

Q Well, there is nore than one page.
A Ckay.
Q Is that the regulation that you consulted

i n devel opi ng your cal cul ations?
M5. SAWER  (bjection. That nisstates
his testinony.
HEARI NG OFFI CER FRANK:  Sust ai ned.
Q (By M. Meason) Do you recogni ze that

regul ation, M. Stefan?

A I recogni ze some of the data that is in
it. The nunber, | don't know.

Q Ckay.

A The data that | saw was in a different
format. It could have been -- it could have cone
fromthis regulation. | don't know But the data

that | see, as far as air pull velocity, is
consistent with the data that | saw.

Q Thank you. Let nme direct your attention
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to Table G 10 in this docunment. |Is there a colum
for -- | abel ed design?

A Yes.

Q And are there categories of operating
condi ti ons?

A Yes.

Q Are there specific entries for air
operated guns, manual or autonatic?

A Yes.

Q In the design colum, are there -- is
there a range stipulated for air operated guns,
manual or automatic?

A Yes.

Q VWhat is the minimm design that is

A It would be 100 per minute.

Q What is the maxi mum|isted?

A It would be 150, if | amreading it
correctly. It is hard to -- | amnot sure howto
read the table. | don't know what the range neans
t here.

Q Looking at the design columm solely, is

t here a maxi nunf?

A Well, it depends on the cross draft feet
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per ninute.

Q Ri ght.

A These are both the same. So it depends
on the cross draft feet per mnute. It would be
150.

Q Ckay.

A The design criteria is 100 to 150.

Q Ckay. Thank you very much. 1Is this data
consistent with the regulations that you consulted,
although in a different fornf

A Yes.

M5. SAWER  (bjection. He nisstates his
testinony. |If you read it back, he never said he
consulted the regul ations. You asked himif he was
famliar with it.

HEARI NG OFFI CER FRANK: | believe he did
say he consulted regul ations, but he couldn't
renenber whi ch nunber specifically, so | am going
toallowit.

Q (By M. Meason) Okay. You stated earlier
that you had 20 years in the private sector as what
type --

A A field engineer.

Q As a field engineer. You have been with
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the Agency for three years?

A Yes.

Q As a -- what was the title again?

A Envi ronnment al Protection Engineer.

Q An Environnmental Protection Engineer.

You have a Bachelor's Degree in engineering --

A Yes.

Q -- also? You also stated, am| correct,
that you did have know edge of OSHA -- excuse ne --
of public safety and environnmental regul ations
during your 20 year private sector career; is that
correct?

A Yes.

MR. MEASON: At this point in tine, |
woul d i ke to have the Board recognhize M. Stefan
as an opi ni on wtness.

HEARI NG OFFI CER FRANK: Is there any
obj ecti on?

M5. SAWER  bjection. | don't think he
is qualified for an opinion w tness just because he
has sone know edge of these regulations. He hasn't
provi ded any sort of a --

MR MEASON: | will limt it as to air

em ssions control technol ogi es and the rel ated
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regul atory requirenents.

MS5. SAWWER: | don't believe M. Stefan
has provided any information about his know edge on
air em ssions control technol ogi es.

MR MEASON: | amw lling to devel op that
further.

HEARI NG OFFI CER FRANK: Ckay. Pl ease do.

Q (By M. Meason) M. Stefan, in your
position with the Illinois EPA, do you ever review
conmpany's air em ssions control technol ogi es that
they either have installed or are considering to
install at their facilities?

A Yes.

Q And is that a normal conponent of your
j ob?

A Yes.

Q And do you devel op engi neeri ng opi ni ons
on those various technol ogi es?

A Not on the technol ogi es.

Q On the applicability of that particul ar
facility?

A Cenerally that is done by pernit upstream
of us.

Q VWhat is, then, your role with I ooking at
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air em ssions control technol ogi es?

A W sonetines get into review of pernits
and applicability to the I aw and conpliance at the
facility.

Q Have you ever been involved in matters
i nvol ving conpanies installing or wishing to
install afterburners?

A I don't understand your question.

Q In your position at the Illinois EPA have
you ever been involved in natters dealing with the
conpany's installation or proposed installation of
an afterburner at their facility?

A Yes.

Q Have you ever been involved in matters
pertaining to a conpany's installation or proposed
installation of powder coating at a facility?

A No.

Q In your private sector experience, did
you have any contact with afterburners?

A Yes.

Q Did you have any contact with powder
coating systens?

A Not to my recollection.

Q Ckay. \What was the nature of your -- in
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the private sector, what was the nature of your
contact with afterburners?

A It was working both with the original
equi pnment nmanuf acturers, the people that actually
manuf actured and sell the afterburners, and al so
with the people that had the existing afterburners
that wanted to retrofit the controls: The sensors,
the controls, the control system the safeties for
t hose devi ces.

Q So direct involvenent in afterburners?

A Yes.

Q Whul d that require a know edge of public
safety, meani ng OSHA and environnmental regul ations?

A Yes.

MR. MEASON: At this point in tine, |
would like to nove M. Stefan as an opinion witness
with regard to afterburners and their rel ated
regul atory requirenments as far as OSHA and
environnental matters are concerned.

HEARI NG OFFI CER FRANK: Ms. Sawyer ?

MS5. SAWER: Well, | would like to ask
some questions of him

EXAM NATI ON

BY M5. SAWER:
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Q You said that you had contact with
facilities that were equi pnent nmanufacturers.
Coul d you expand on that a little bit? Contact in
what respect?

THE WTNESS: The origi nal equi prment
manuf acturers fabricate the steel work and
generally go out and buy the burners and the
controls for that. Wen you have an afterburner,
you have a sensor, which | would then supply. You
have the controller, the three-node controller with
the --

Q (By Ms. Sawyer) So your involvenent had
to do with the sensors that you were supplying for
t he piece of equipnent?

A Correct.

Q Did you ever work for a conpany that
manuf act ured afterburners?

A No.

Q O supplied afterburners?

A No.

Q Did you ever work for a conpany that had
an afterburner operating?

A Yes.

Q And what was your responsibility with
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t hat conpany?
A Fi el d sal es.
Q Ckay. So did you have any involvenment in

that conpany with the afterburner in your position

in sales?
A No.
Q You referred to at the Illinois EPA you

have been involved with conpani es that are pl anni ng
to install afterburners. Wat has been the extent
of that involvenent?

A Vari ances. Variances, and review ng sone
of the pernmits and sonme of the conpliance functions
associated with that. Reporting.

Q Have you ever visited one of the
facilities?

A No.

Q In terns of variances, did you have to
make sonme sort of technical evaluation about the
af t er bur ner?

A As far as -- | don't understand your
guestion as far as "technical evaluation."

Q In your involvenent with the conpany that
was planning to install an afterburner, did you

ever have to investigate the feasibility of that
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afterburner for that conpany, or did you deternine
just if the afterburner, you know, woul d neet the
appl i cabl e requirenents, that sort of thing?

A Just that it would neet the
requirements. There was no initial design
responsibilities.

M5. SAWER  Ckay. | would suggest that
this witness may be -- may have sone linited
gualifications to answer questions on afterburners
and control systens, but that that is somewhat
limted. So if we could kind of take it on a case
by case basis, as he asks the questions.

HEARI NG OFFI CER FRANK: That's fine. |
agree with you.

So let's continue. | will allow you to
ask the questions.

Ms. Sawyer, | amsure you will object if
you believe that it is beyond the scope of
know edge of this witness.

DI RECT EXAM NATI ON (cont.)
BY MR MEASON:

Q M. Stefan, did you read Swenson

Spreader's petition?

A Yes.
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Q And did you review any acconpanyi ng
materials that were supplied, either through the
t el econferences or various neetings, during the
Agency's deliberations over the adjusted standard
petition?

A Yes.

Q Are you familiar with the 1995
af terburner quotation that the conpany received
from Brul e?

A Yes.

Q And do you recall what that -- what the
size capacity was in that quotation?

A Yes.

Q What was that size?

A 32,000 CFM

Q Does that size natch the existing
downdraft and the paint booth at its facility?

A Yes.

Q Do you have an opinion on whet her that
afterburner is properly sized for the existing

downdraft and pai nt boot h?

A Yes.
Q Upon what is your opinion based?
A My opinion is based upon the drawi ngs for
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the 32,000 CFM
M5. SAWER  Could we go off the record
for --
HEARI NG OFFI CER FRANK:  Yes.
M5. SAWER -- just a nonment? This is
an Agency witness so...
(Di scussion off the record.)
HEARI NG OFFI CER FRANK:  Back on the
record.
MR. MEASON: Could you read back his |ast
few comment s?
(Wher eupon the | ast question
and answer was read back by the
Reporter.)
THE WTNESS: From ny cal cul ati ons of the
pai nt booth size and the quotation that was
provi ded.

Q (By M. Meason) You did state you do have
an opi nion on whether the afterburner is properly
sized. Wsat is your opinion?

M5. SAWER  Obj ecti on.
HEARI NG OFFI CER FRANK: What is your
obj ecti on?

M5. SAWER It is beyond the scope of

79

KEEFE REPORTI NG COVPANY
Belleville, Illinois



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

this witness' expertise. He has never -- he has
never established that he has designed afterburners
or had any involvenent in evaluating the technical
feasibility of afterburners, and issues such as
that that woul d be needed to nmake such an opi nion
HEARI NG OFFI CER FRANK: M. Meason?
Q (By M. Meason) Did you consult the OSHA
regulations in comng to an opinion?
A I don't understand the question
Q When you did your cal cul ati ons, okay, on
what were your cal cul ati ons based?
A The cal cul ations for the size of the
spray booth were based upon the OSHA regul ati ons.
HEARI NG OFFI CER FRANK: Do you wish to
continue with your original question that there was
an objection to?
MR. MEASON:  Yes.
HEARI NG OFFI CER FRANK: Ckay. Ms.
Sawyer, your objection is that it is beyond the
scope of the witness' --
M5. SAWER  Experti se.

HEARI NG OFFI CER FRANK: -- expertise?

M. Meason, do you have a response to
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t hat ?

MR. MEASON: M. Stefan is a professiona
engi neer. He has 23 years experience in both the
private and the public sector. He is regularly
involved in certain aspects of afterburners in the
private sector. He is involved in certain aspects
of evaluating afterburners for the Illinois EPA and
consulted the black and white OSHA regul ati ons as
to whether the quotation is properly sized for
Swenson Spreader's existing paint booth and
downdraft, based upon the blueprint of that paint
boot h and downdraft.

HEARI NG OFFI CER FRANK: Ckay. | am going
to allow an answer, and so if you renmenber the
guestion at this point --

THE WTNESS: | would like to hear the
guestion agai n.

Q (By M. Meason) What is your opinion on
whet her the afterburner is properly sized for
Swenson Spreader's existing paint booth and

downdr af t ?

A It is the proper size.
Q It is the proper size?
A Yes.
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Q Are you aware of any cost cal cul ations

that were done for that afterburner by the Illinois
EPA?

A Yes.

Q Did you receive a nmeno from John Reed

regardi ng cost cal cul ati ons?

A Yes.
Q I will show you a docunent.
A Ckay.

MR MEASON. First | will showit to M.
Archer and Ms. Sawyer. It was a docunent that was
provided in their supplenment to discovery that |
received at ten till 5:00 yesterday afternoon.
I will showit to the Hearing Oficer.
Q (By M. Meason) | will show you this
docunment, M. Stefan. Do you recognize this
docunent ?
A Yes.
Q Can you describe for the Board what that
docunent is?
A It is a docunment put together by John
Reed based upon the data provided in the petition
for adjusted standard, which utilizes perineters

provided by the Illinois EPA -- oh, no, this is a
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di fferent one.
Ckay. This is -- this goes back a ways.
It provides different flow rates and different cost
perineters for afterburners based upon U S. EPA
data entirely
Q Are there four different cal cul ations
provi ded?
A Four different cal cul ations.
Q And are there four different sized
aft er bur ners?
A Four different sizes, yes.
Q What are those sizes listed?
A The | argest one is 32,000 CFM 24, 000,
16, 000, and 10, 000 CFM
MS. SAWER Can | ask where M. Meason
is going with this docunent? It is a docunent
authored by Dr. Reed of the Agency. | am not
exactly sure why M. Stefan is testifying about it
at this point.
HEARI NG OFFI CER FRANK: M. Meason?
MR. MEASON. That will becone clear in
anot her one or two questions. The docunent was
witten to M. Stefan. He is entitled to coment

on the docunent.
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HEARI NG OFFI CER FRANK: | thought it was
witten to M. Beckstead.

MR. MEASON: And M. Stefan.

HEARI NG OFFI CER FRANK: Ckay. That's
fine. Please continue your questioning.

Q (By M. Meason) Did you have an
opportunity to review that docunent when it was
sent to you?

A Yes.

Q In your opinion, do any of the three
af terburner quotations, smaller than 32,000, have
any basis in OSHA regul ati ons?

M5. SAWER  bj ecti on.

HEARI NG OFFI CER FRANK: What is your
obj ecti on?

MS. SAWER:  First of all, this docunent
is hearsay that he is asking himto read off of.
And, secondly, the question doesn't seemto nmake
sense, whether Dr. Reed's cal cul ati ons have any
rel evance to OSHA. | don't quite understand why
M. Stefan is qualified to respond to a question
about that.

MR. MEASON: M. Stefan has al ready

of fered an opinion that has been accepted by the
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Hearing Oficer with regard to the proper size of
the afterburner based upon OSHA regul ation. That
size is 32,000 cubic feet a mnute. There are four
different calculations there |listed, one of which
is 32,000 cubic feet a mnute, three others are
smal l er than 32,000 cubic feet a minute. | am
sinmply asking M. Stefan, based upon his previous
testi nony, whether those other three capacities
woul d nmeet the OSHA regul ation.

M5. SAWER  You are asking himto
expl ai n whether -- you are asking himto explain
the rational behind Dr. Reed's nmeno. Dr. Reed is
going to testify, first of all, today.

MR. MEASON: | amnot going into Dr.
Reed's calculations. | amsinply |ooking at three
ot her sized afterburners he used.

MS. SAWER: | think it would be nore --

HEARI NG OFFI CER FRANK: | amgoing to

sustain the objection. Let's go ahead and

conti nue.

MR. MEASON: Do you have Exhibits 5
t hrough 97

HEARI NG OFFI CER FRANK:  Yes, underneath
here.
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MR, MEASON:  Ckay.

Q (By M. Meason) | amgoing to hand you a
docunent, M. Stefan, that has been admitted into
evi dence on the prior hearing date as Petitioner's
Exhi bit Nunmber 5. If you could exam ne that,
pl ease.

A (Wtness conplied.)

Q I amal so going to hand you Exhibits 6,
7, 8, and 9, which were admtted into evidence in
the prior hearing date and are supporting
docunentation for the figures listed in Exhibit 5.
If you could exam ne those, please.

A (Wtness conplied.)

HEARI NG OFFI CER FRANK:  For the record,
while he is exanining those, Exhibit 6 is a budget
guote from M I | er Engineering.

Exhibit 7 is a proposal for an
incineration unit from Concrete Systems, |nc.

Exhibit 8 is a quote proposal from Area
Ri ggi ng.

M. Meason, Exhibit 9, did you say,
al so?

MR. MEASON: Right.

HEARI NG OFFI CER FRANK: Is an affidavit
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of Gary Beckst ead.

Q (By M. Meason) Have you had a chance to
review all of those docunents?

A Yes.

Q Ckay. Do you find that Exhibits 6, 7, 8,
and 9 are reflected in Exhibit 5? The costs

ascri bed, for exanple, to Rigging, are they set

forth in Exhibit 5?2 Well, let nme restate this.
A Ckay.
Q These exhibits were found, in the prior

hearing date, to be supported as line itenms in
Exhi bit 5, okay. You have had a chance to review
Exhi bit Nunmber 5. Do you have an opinion as to
the -- as to the reasonability of those costs in
Exhi bit 5?2

M5. SAWER | object to this question.
I don't think M. Stefan is qualified. He was not
at the previous hearing. He doesn't know the
testinony fromthat hearing.

MR. MEASON: He was not at the previous
heari ng because the Agency asked for and received
nmy release of M. Stefan from subpoena.

HEARI NG OFFI CER FRANK:  Besi des the issue

of himnot being present, do you have a specific
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obj ection as to whether or not he is qualified as
an opinion witness to answer this question?

MS5. SAWWER: Yes. | don't think he has
had an opportunity to review this docunent. |
don't think he has been qualified at all as a
wi tness that could provide any information on the
cost of control equipnent.

HEARI NG OFFI CER FRANK: M. Meason?

Q (By M. Meason) In your position at the
I1linois EPA, do you have the opportunity to review
the cost of control equipnent in your job?

A Yes.

HEARI NG OFFI CER FRANK: Okay. Pl ease go
ahead and answer the question, although |I am sure
that you don't renenber it at this point.

Can we have it read back?

(Wher eupon the requested
portion of the record was read
back by the Reporter.)

THE WTNESS: | don't see the stack tests
specifically identified in Exhibit 5.

Q (By M. Meason) | don't either, but go
ahead. Besides that --

A The rest of themseemto be identified in
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t hat anal ysi s.

Q Ckay. Do you have an opinion as to
whet her those costs are reasonabl e?

A Yes, | do.

Q And what is that opinion?

A The costs are reasonabl e.

Q Meani ng that they accurately reflect, for
exanpl e, the cost of what rigging services would be
in an afterburner installation, what the cost of
excavation of a concrete pad, construction of a
concrete pad would be; is that what you nean?

A Yes.

Q I would like to direct your attention to
aline in Exhibit 5, the annualized cost per ton of
requi red VOM reduction. The entry in this documnent
is $10,657.00 as the cost per ton of required VOM
reduction as a result of the installation of this
af t er bur ner.

Do you have an opinion as to the
reasonabl eness of the cost as it pertains to the
VOM r educti on?

M5. SAWER  (bj ecti on.

HEARI NG OFFI CER FRANK: What is your

obj ecti on?
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M5. SAWER It is beyond the scope

this witness' expertise.

of

HEARI NG OFFI CER FRANK: | believe this

witness testified that he does have experience with

the costs of these systens, so | amgoing to go

ahead and allowit. It goes to the weight of

whet her or not the Board wants to give any weight

to his testinony.
Al right. Please continue.
THE WTNESS: | don't think the
cal cul ati on was done correctly.

Q (By M. Meason) |In what way?

A Well, the calculation is based upon 26
tons. | think the EPA requirenent is divided by
the 32 tons. | would question the cal cul ation.

Q Ckay. The 26 tons is of required
reduction. Are you aware that there is an
efficiency regulation in the Illinois EPA s code?

A Yes, 81 percent.

Q And do you know what Swenson's 1996
em ssion totals were in tons?

A | don't know. 327

Q That's correct.

A Al right.
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Q If you would, multiply the regulatory
required reduction by 32. Do you know what that
total would be?

A It would be 26.

Q Ckay. Do you have an opinion --

A But | think the requirenent is to take
the whole 32 tons to arrive at the cost per ton.

Q Ckay. In ternms of required reduction for
26 tons, do you have an opinion as to whether
$10, 657.00 per ton is a reasonable cost for that
em ssions control alternative?

A I amstill confused with the question

Q As pertains to this particul ar
afterburner, as it would apply to Swenson Spreader
if it were installed, and based upon the supporting
costs and the regul atory requirenment of required
VOM r eduction, do you have an opinion as to whet her
t he $10,657.00 figure cost per ton of reduction is
reasonabl e or not?

A I have an opini on

Q Ckay. What is that opinion?

A That's too high.

Q That is too high? Thank you. Are you

awar e that Swenson Spreader has concern or is
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considering the installation of powder coating at

its facility?

A
Q

activities Swenson would have to engage in to get a

Yes.

Are you generally aware of what

powder system up and runni ng?

A
Q

No.

Let's go back to sone of your earlier

testi nony when we tal ked about the role of the

Conpl i ance Section generally.

Is it normally the

role of a Conpliance Section in the Bureau of Air

to be involved in adjusted standard proceedi ngs,

site specific rul enaki ng proceedi ngs,

proceedi ngs?

A
Q

Yes.

and vari

ance

And what is Conpliance's role in those

types of proceedings?

A

To put forth the technical

reconmend

on the adjusted standard or the variance, site

speci fic.

Q

Now, is that technica

ation

recommendati on

just for the Conpliance Section or the technical

recommendati on for the Bureau of Ar?

A

The Bureau of Air.
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Q In this particular matter, did the
Conmpl i ance Section attenpt to performthat
function?

A Yes.

Q And did, ultimately, the Conpliance
Section exercise that role?

A Yes.

Q How di d the Conpliance Section exercise
that role?

A I requested data fromthe field
operation, fromAir Quality Planning, frompernits,
and they wote a recommendati on.

Q The recomendation, the technica

reconmendation for the Bureau of Air was given to

who?
A Bonni e Sawyer.
Q In Legal ?
A Yes.

Q Did Legal follow that technical
recommendati on?

A No.

Q What was Conpliance's technica
recomendati on?

A The recommendati on was - -
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MR. MEASON: Can we go off the record
real quick?
HEARI NG OFFI CER FRANK:  Yes.
(Di scussion off the record.)
MR. MEASON: Could you read back?
(Wher eupon the | ast question
and answer was read back by the
Reporter.)
THE W TNESS: The reconmendation was to
grant the petition for an adjusted standard.

Q (By M. Meason) Was the Conpliance
Section actively involved in the consideration of
this adjusted standard from approxinmately the tine
of its filing in COctober of 19967

A Yes.

Q Is Conpliance still actively involved in
this matter?

A Yes.

Q Are you aware of an Illinois EPA
initiated enforcenent action agai nst Swenson
Spr eader ?

A Yes.

Q Are you personally involved in that

matter?
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A No.

Q Are other Illinois EPA representatives
i nvolved in both the adjusted standard matter and
t he enforcenent matter?

A Yes.

Q G ven the outstandi ng enforcenent action,
do you believe Swenson Spreader has had the benefit

of an unbi ased revi ew of the adjusted standard

petition?

A Let ne have that question again.

Q Based upon the outstandi ng enforcenent
action that the Illinois EPA initiated, do you

bel i eve Swenson Spreader has had the benefit of an
unbi ased review by the Illinois EPA representatives
of its adjusted standard petition?

M5. SAWER | have an objection.

M5. ARCHER  Obj ecti on.

HEARI NG OFFI CER FRANK: What is your --

M5. SAWWER: As to the relevance of this
Wi tness' opinion as to that.

HEARI NG OFFI CER FRANK: M. Meason?

MR. MEASON: M. Stefan has al ready
stated that the Conpliance Section is charged with

provi di ng the technical support docunent to | ega

95

KEEFE REPORTI NG COVPANY
Belleville, Illinois



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

in this proceeding. He has also testified that
Conpl i ance Section's reconmendati on was that the
adj usted standard be granted.

That techni cal docunment was given to
l egal, and the official position of the Illinois
EPA is that the Board deny the adjusted standard
request .

MS. SAWER: He has not established that
this witness has any authority to make any Agency
decisions in this matter.

HEARI NG OFFI CER FRANK:  Sust ai ned.

Q (By M. Meason) Do you know a gentl enan
naned Gary Beckstead?

A Yes.

Q And have you had conmuni cations with him
on this adjusted standard matter?

A Yes.

Q Are you aware of M. Beckstead's being

involved in the -- in any way in the enforcenent
action?

A | was not aware of that.

Q VWhat personnel are you aware of, Illinois

EPA personnel, that are involved in both the

adj usted standard nmatter and in the enforcenent
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matter?

A Bob Smet, Bonnie Sawyer, Karen Barancik
and John Reed.

Q In your comruni cations with Bob Smet, did
he ever express any opinions with regard to Swenson
Spreader's deserving or not deserving an adjusted
st andar d?

M5. ARCHER. | will object to this
guestion. First of all, there is no foundation
that M. Stefan has ever had a conversation with
Bob Snet regarding the enforcenent action

Second, | believe it would be hearsay.

HEARI NG OFFI CER FRANK: Is M. Snet going
to be testifying today?

M5. ARCHER  Yes.

HEARI NG OFFI CER FRANK: M. Meason, you
can ask M. Snet.

MR. MEASON: Ckay. | have no further
guestions, subject to recall

HEARI NG OFFI CER FRANK:  All right. M.
Sawyer ?

M5. SAWER  Just a nonent, please.

(Ms. Sawyer and Ms. Archer

confer briefly.)
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CRCSS EXAM NATI ON
BY M5. SAWER

Q M. Stefan, how many adj usted standards
have you worked on in your responsibilities with
the Illinois EPA?

A This is nmy first one.

Q And is it your understanding that this is
al so the first adjusted standard that the
Compl i ance Unit has worked on?

A Yes.

Q Are you aware of any site specific rules
t he Conpliance Section has worked on?

A No.

Q How many vari ances have you personally
worked on in your responsibilities with the
Conpl i ance Section?

A Three to four.

Q Do you recall? Ws it three?

A It is asmall nunber. | don't know if it
is three or four.

Q VWhat are they? Wat were the conpanies
i nvol ved?

A D. B. Hess.

HEARI NG OFFI CER FRANK: D. B. Hess?
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THE WTNESS: D.B. Hess, yes. | can't
remenber the nanes.

Q (By Ms. Sawyer) So you can only recall
one conpany that you have done the adjusted
variance for?

A | can recall one nane.

Q M. Stefan, in your responsibilities in
the Conpliance Unit, do you have any authority to
make final Agency decisions with regards to
vari ances?

A No.

Q Do you have any authority to make fi nal
Agency decisions with regards to adjusted standards
petitions?

A No.

Q Do you have any final Agency authority to
make final Agency decisions with regards to
enforcenent actions?

A No.

Q Do you have any final Agency -- any
authority to make final Agency decisions with
regards to permtting matters?

A No.

Q Do you have any authority to make fi nal
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Agency decisions with regards to reasonabl eness of
control technol ogy?

A No.

Q M. Stefan, on direct exam nation you
stated that you provided a technical reconmendation
for the Bureau of Air?

A Correct.

Q Is it your testinony that this technical
reconmendati on i ncorporated the opinions of other
units fromthe Bureau of Air?

A Ask that question again.

Q Is it your testinony that this technical
reconmendati on i ncorporated the opinion or the
technical coments fromother units in the Bureau
of Air?

A The techni cal conments were not
sumarized in my recomendation. They went in to
i nfluence and were part of ny decision.

Q And is it your position that the
techni cal recommendation provi ded by M. Beckstead
fromthe Air Quality Pl anning Section suggested
that an adjusted standard for this conpany should
be supported by the IIlinois EPA?

A No.
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Q Is it your assessnent that the technical
recommendation fromthe Permt Section from M.
Snet, Dr. Smet, suggested that the adjusted
standard petition should be supported by the
Agency?

A No.

Q And is it your assessnent that the
techni cal recommendation fromthe field suggested
that the adjusted standard petition should be
supported by the Agency?

A No.

Q So, essentially, did you receive input
fromany other units in the Agency?

A No.

Q So, essentially, you received unit input
fromthree other units in the Bureau of Air, all of
whi ch suggested that the adjusted standard petition
shoul d not be supported by the Illinois EPA; is
that correct?

A Correct.

Q Your technical reconmendation, that took
all of these assessnments into account, suggested
that the adjusted standard shoul d be supported?

A Correct.
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Q M. Stefan, who is the manager of your

unit?
A The unit nanager is Angela Tin.
Q Who i s the nanager of the section?
A Dave Kol az.
Q Did M. Kolaz review your technica

reconmendation prior to sending it to the Division
of Legal Counsel ?

A | believe so.

Q kay. M. Stefan, you nade the
assessnment that the -- you answered some questions

about the downdraft of the coating booth at Swenson

Spr eader ?
A Yes.
Q Isn't it true that it is your

understanding that the entire roomin which the
coating booth is located is drafted through this
coati ng booth?
A Yes.

M5. SAWER | have no further questions
at this tine.

HEARI NG OFFI CER FRANK: Ckay. M.
Meason?

MR. MEASON: Yes. Thank you.
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REDI RECT EXAM NATI ON
BY MR MEASON:

Q M. Stefan, with the Conpliance -- is it
called the section, is that the entire unit,
section?

A Conmpl i ance and Systens Managenent
Secti on.

Q Wthin the Conpliance Section?

A You can call it CASM

Q CASM Ckay. Wthin CASM what
i ndi vidual was charged with getting input fromthe
vari ous Bureau of Air entities that m ght have
technical input on the adjusted standard
application?

A I was.

Q And who assigned you that job?

A Dave Kol az.

Q And on cross-exam nation | believe you
testified that it was the Permt Section, the
Pl anni ng Section, and the Field Operation Section
that supplied comments to --

A Correct.

Q -- Conpliance? And were those conments

taken into consideration by the Conpliance Section
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on behal f of the Bureau of Air?

A Yes.

Q And did you personally wite the
Compl i ance Section's reconmendati on on behal f of
the Bureau of Air?

A Yes.

Q Was that reconmendation reviewed by Ms.
Tin, your unit manager?

A Yes.

Q And | believe you stated, on

cross-exam nation, that you believe that Dave Kol az

al so reviewed that reconmendation before it was
sent to Legal ?

A Yes.

Q Did you have any neetings with Ms. Tin
and Ms. Kolaz (sic) to discuss the input you
received fromthe other technical sections within
the Bureau of Air?

HEARI NG OFFI CER FRANK: M. Kol az.

MR. MEASON: What | did say?

HEARI NG OFFI CER FRANK:  Ms.

(By M. Meason) | amsorry. M. Kolaz.
I had neetings with Angel a.

Q Angel a?
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A Angela Tin, M. Tin.

Q Ckay.

A I amnot sure if Dave Kolaz and |
di scussed the input prior to witing ny
recommendation. | don't recall.

Q But you believed that he did review your
reconmendati on before it was sent to Legal ?

A He signed off onit. | believe he
reviewed it.

Q Ckay. Wiy did the Permits, Planning and
Field Operations Unit send to the Conpliance Unit
techni cal input?

A They are part of the decision making
process. Their inputs are valuable, as they have
different requirenments and di fferent ways of
| ooki ng at the problem

Q But the Conpliance Section is charged
wi th devel oping the formal position, formal
technical position of the Bureau of Air?

A Yes.

MR. MEASON: Thank you. | have nothing
further.
HEARI NG OFFI CER FRANK:  All right. M.

Sawyer ?
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RECROSS EXAM NATI ON
BY M5. SAWER

Q M. Stefan, by devel oping a technica
position, does that nmean that the Conpliance
Section is supposed to gather and synthesize the
information fromthe other sections and formulize a
docunent incorporating those opinions?

A Not necessarily. | think our role is to
take inputs, evaluate them based upon | aw and the
requi rements, and put forth a reconmendati on.

Q So it is your understanding, then, that
t he conpliance person assigned to these matters has
the authority to ignore the assessnents of other
sections?

MR. MEASON: (bjection. Argunentative.
HEARI NG OFFI CER FRANK: Can you rephrase
your question, please?

Q (By Ms. Sawyer) So it is your
under st andi ng that the Conpliance Section has the
authority to disregard --

MR. MEASON: (bjection. Argunentative.
HEARI NG OFFI CER FRANK: Can she pl ease
finish her question?

Q (By Ms. Sawyer) So it is your assessnent
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or your opinion that the Conpliance Section has the
authority to disregard the technical assessnent of
ot her sections in developing its technical
recommendat i on?

HEARI NG OFFI CER FRANK: Don't answer yet.

MR. MEASON: (bjection. Argunentative.
She is drawing a conclusion on the activities of
t he Conpliance Section and term ng themas -- what
was the word?

HEARI NG OFFI CER FRANK: Di sregard.

MR. MEASON: Yes, as disregarding instead
of incorporating or sone other term

HEARI NG OFFI CER FRANK: | amgoing to
all ow the question. She is trying to get out how
he devel ops his docunent.

Pl ease answer it, if you can renmenber it.

THE WTNESS: Yes. 1In evaluating the
i nput there are certain requirenents that have to
be there for it to be valid and useful. |In |ooking
at input and the requirenents and the |ack of
supporting docunentation, | could see a basis for
the contrary input.

Q (By Ms. Sawyer) M. Stefan, did you

performany cal cul ati on on the cost of control for
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this facility?

A Did not.

Q So M. Stefan, when you testified that --
can | see Exhibits 5 through 9?

So when you testified that the costs on
Petitioner's Exhibit 5 seemed accurate, this was
not based upon a former cal cul ati on you had
perforned in reference to this adjusted standard?

A That's correct.
Q Have you had the opportunity to | ook at
this cost calculation prior to this hearing?
A | am not sure. There were sone
cal cul ati ons that were done in the adjusted
standard, but | have not |ooked at that in so |ong.
Q In the adjusted standard petition?
A The petition, yes. The nunbers, at
| east, seemto be simlar.

M5. SAWER | have no further questions
for this w tness.

HEARI NG OFFI CER FRANK: M. Meason?

MR. MEASON: Yes, redirect, please.

FURTHER REDI RECT EXAM NATI ON
BY MR MEASON:

Q M. Stefan, you stated there was a | ack
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of supporting docunentation to support the
reconmendati ons of the other sections in your

conpi ling or your synthesizing a technical position
on behal f of the Bureau of Air; is that correct?

A That's correct.

Q In the Conpliance Section's devel opnent
of the Bureau of Air's technical position, did you
exam ne the regul atory and statutory criteria for
an adj usted standard?

A Yes.

Q Did you specifically exan ne whet her
factors relating to Swenson Spreader were
substantially and significantly different fromthe
factors relied upon by the Board in adopting the
general regulation?

A Can | have that question again?

Q Did the Conpliance Section specifically
exam ne whether factors relating to Swenson
Spreader were substantially and significantly
different fromthe factors relied upon by the Board
i n adopting the general regulation?

A Yes.

M5. SAWER  bjection. Calls for a

| egal concl usi on.
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HEARI NG OFFI CER FRANK: No, it doesn't.
He is asking if he --

MS5. SAWER: If he limted it to a
techni cal assessnent, it wouldn't call for --
perhaps, it would not call for a |egal conclusion.
The way he asked it calls for a |l egal conclusion.

MR MEASON: It is applying facts to
law. It is not objectionable.

HEARI NG OFFI CER FRANK: | amgoing to
al | ow the question

THE WTNESS: | forgot the question

HEARI NG OFFI CER FRANK:  The question was
did you -- can you read the section of the act,
pl ease?

MR. MEASON: Right.

Q (By M. Meason) Did the Conpliance
Section take into consideration the factors
relating to Swenson Spreader -- whether the factors
relating to Swenson Spreader were substantially and
significantly different fromthe factors relied
upon by the Board in adopting the general
regul ati on?

A Yes.

Q And did the Conpliance Section find that
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Swenson Spreader met that particular statutory and
regul atory criteria?

A Rephrase the questi on.

Q Did the Conpliance Section find that
Swenson Spreader net that criteria?

A I don't know what you nmean by "met the
criteria.”

M5. SAWER Is this question in terns of
t he Conpliance Section? Are you asking this
guestion as to M. Stefan's opinion?

MR. MEASON: | stated the Conpliance
Secti on.

M5. SAWER | object to that question
t hen.

HEARI NG OFFI CER FRANK: Can you pl ease
[imt it to M. Stefan?

MR MEASON:. M. Stefan has testified
that he was charged by Dave Kol az, the head of the
section, to be the -- to conpile the conments from
the Bureau of Air and technical matters and that
Ms. Tin and M. Kol az reviewed that recomendati on
before it went to legal. So the section -- on
behal f of the section he was the scribe, and it was

reviewed by the section before it left the section.
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HEARI NG OFFI CER FRANK: | will allowit.
Pl ease go ahead and answer it.

THE WTNESS: kay. The question again,
pl ease.

Q (By M. Meason) Ckay. You are not the
only one having troubl e renmenbering questi ons.

Did the Conpliance Section find that the
factors relating to Swenson Spreader were
substantially and significantly different fromthe
factors relied upon by the Board in adopting the
general regulation?

A Yes.

Q Did the Conpliance Section exani ne
whet her the existence of those factors justified an
adj ust ed st andard?

M5. SAWER  (bject to this question.
The notion that the Conpliance Section exam ned
t hat has never been established.

MR, MEASON: | think the Hearing O ficer
has already basically ruled on this Iine of
obj ecti ons.

MS. SAWER: | think it is alittle bit
different to suggest that the Conpliance Section

exam ned sormet hi ng.
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MR. MEASON: W have already dealt with
this topic.

HEARI NG OFFI CER FRANK: | amgoing to
all ow the question as to technical matters, so
am -- because M. Stefan's job is to apply his
techni cal knowl edge to the technical factors, he
doesn't nmake a | egal determ nation but nakes a
techni cal determ nation

MR, MEASON: Right. Ckay.

HEARI NG OFFI CER FRANK: Can you renenber
t he question?

THE W TNESS: No.

Q (By M. Meason) Did the Conpliance
Section exam ne whet her the existence of those
factors | previously asked you about, substantially
and significantly different factors or that these
factors justified an adjusted standard?

A The determ nati on was not based entirely
on one thing. There were several things that went
into the decision.

Q Ckay.

A It was part of it.

Q Ckay. But the factors that the

Compl i ance Section did exam ne, did those support
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or justify an adjusted standard on behal f of
Swenson Spr eader ?

A Yes.

Q Did the Conpliance Section exani ne
whet her the requested standard in this particul ar
case, 5.0 for the first year -- or excuse ne. At
the time | guess the Conpliance Section was
examning it, it was 5.25 for the first year and
5.0 thereafter. After that we have anended that to
5.0 for the first year and 4.75 thereafter.

Did the Conpliance Section exani ne
whet her the requested standard would result in an
environnental or health affects substantially or
significantly nore adverse than the affects
consi dered by the Board in adopting the general
rul e?

A Yes.

Q And did the Conpliance Section find that
the requested standard would not result in
environmental or health affects substantially and
significantly nore adverse than the affects
consi dered by the Board?

A You are going to have to do that again.

Q That's a long one. Did the Conpliance
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Section find that Swenson's request for an adjusted
standard, okay, did they find that there would be
any environmental or health affects substantially
and significantly nore adverse than the affects
consi dered by the Board when they adopted the
general rule? Wuld there be nore substantial and
significant --

A No.

Q Did the Conpliance Section exani ne the
technical feasibility and econoni c reasonabl eness
of measuring or reducing the particular type of
pollution involved in this adjusted standard?

A Yes.

Q Did the Conpliance Section find that it
was technically feasible for Swenson Spreader to
conmply with the general regulation?

A No.

Q Did the Conpliance Section find that it
was econonical ly unreasonabl e for Swenson Spreader
to conply with the general regulation?

A Yes.

MR. MEASON: | have nothing further.
HEARI NG OFFI CER FRANK: Ms. Sawyer ?

M5. SAWER | have just a couple nore
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guesti ons.
FURTHER RECROSS EXAM NATI ON
BY M5. SAWER
Q M. Stefan, | am handing you a docunent.

A Al right.

MS. SAWER | will hand it to M. Meason
first.

Wuld you like to see it, M. Frank?

HEARI NG OFFI CER FRANK:  Yes.

Q (By Ms. Sawyer) M. Stefan, | am handi ng
you a neno that you prepared and sent to ne on this
adj usted standard proceeding. |Is that your
techni cal recommendation in this matter?

A Yes.

MS5. SAWER | would like to nove this
docunent into evidence as an exhibit.

HEARI NG OFFI CER FRANK: Is there any
obj ecti on?

MR. MEASON: Yes. The Agency was
requested to note any exhibits they w shed to nove
i nto evidence through witnesses, and they haven't
done so with regard to this particular docunent.

MS5. SAWWER: | don't think we are

required to list all exhibits. The need for this
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exhi bit has arisen during the course of this
testinony. W certainly have the opportunity to

present rebuttal to testinony.

MR. MEASON: All right. | renove ny
obj ecti on.

HEARI NG OFFI CER FRANK:  Ckay.

M5. SAWER | don't have any questions
on that. | would Ilike to nove that into evidence

as this point.
HEARI NG OFFI CER FRANK:  The neno to
Bonni e Sawyer from John Stefan, dated January 24th,
1997, is adnmitted as Respondent's Exhibit 1.
(Wher eupon sai d docunment was
duly marked for purposes of
identification and entered into
evi dence as Respondent's
Exhibit 1 as of this date.)
HEARI NG OFFI CER FRANK: O f the record
for a noment.
(Di scussion off the record.)
HEARI NG OFFI CER FRANK:  Back on the
record.
Q (By Ms. Sawyer) M. Stefan, have you ever

seen this docunent before today?
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A No.

Q Did you review that docunent in
conjunction with your investigation of Swenson
Spreader's petition?

A No.

Q Are you aware that this is the docunent
relied upon by the Board in adopting the 35
IIlinois Adm nistrative Code Part 215.204 J?

A No.

M5. SAWER | have nothing further.

HEARI NG OFFI CER FRANK: Can you tell us
what "this docunent” is, for the record --

M5. SAWER  Sure. W are going to

introduce it as an exhibit.

HEARI NG OFFI CER FRANK: -- and for the
Boar d?

MS. SAWER  "Effect of RACT II,
Environnmental Controls in Illinois, R80-5, docunent
nunber 81/28. It is prepared by the Illinois

Institute of Natural Resources.

HEARI NG OFFI CER FRANK: Okay. |Is there
anything further of M. Stefan?

Anyt hing further, M. Meason?

MR MEASON:.  No.
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HEARI NG OFFI CER FRANK:  Anyt hing further,
Ms. Sawyer?
M5. SAWER:  Not hing further
(The witness left the stand.)
HEARI NG OFFI CER FRANK:  All right. Of
the record.
(Di scussion off the record.)

HEARI NG OFFI CER FRANK: Let's take a

br eak.
(Wher eupon a short recess was
t aken.)
HEARI NG OFFI CER FRANK:  Back on the
record.

Ckay. Can you call your next w tness,
pl ease, M. Meason?
MR MEASON: | would like to all M.
Angel a Tin.
HEARI NG OFFI CER FRANK: Coul d you pl ease
swear the w tness.
(Wher eupon the w tness was
sworn by the Notary Public.)
HEARI NG OFFI CER FRANK: O f the record
for a second.

(Di scussion off the record.)
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HEARI NG OFFI CER FRANK:  Back on the
record.
ANGELA TI N
havi ng been first duly sworn by the Notary Publi c,
saith as follows:
DI RECT EXAM NATI ON
BY MR MEASON:

Good norning, M. Tin.

Hel | o.
Q Coul d you pl ease state your full nane and
spell it for the record.

A My name is Angela A. Tin. A NGEL-A
My middle name is A-Y-E. The last nanme is Tin,
T-1-N.

Q And who is your enployer?

A | am enployed at the Illinois
Envi ronnment al Protection Agency.

Q How | ong have you been an Illinois EPA
enpl oyee?

A For 16 years.

Q And what is your current position?

A I amthe Conpliance Unit Manager in the
Compl i ance Section of the Bureau of Air.

Q What is your education?
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A I have an Undergraduate Degree in
physiol ogy, and | have a Master's Degree in cell
bi ol ogy.

Q Cel | bi ol ogy?

A Cel | bi ol ogy.

Q And where did you go to school,
under grad?

A Undergraduate, | went to SIU --

A good school .
-- at Carbondal e.

Yes. And how about your Master's?

> O » O

My Master's is U of 1.
M5. ARCHER A better school (Iaughing).
MR, MEASON: Watch it (Ilaughing).

Q (By M. Meason) Have you hel d any ot her
positions during your 16 year tenure with the

I11inois EPA?

A Yes. | was with the Bureau of Water, and

I was also with the Bureau of Land.

Do you know why we are all here today?
Yes.

And why is that?

Wiy we are here, or why | am here?

o » O » O

We, the collective group, what this
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proceedi ng i s about?

A It is to deal with the adjusted standard
petition that Swenson has filed with the Board.

Q Ckay. Has the Conpliance Section been
i nvolved in evaluating the adjusted standard
petition since it was filed, roughly in QOctober of
19967

A | am not sure of the date that the
Conpl i ance Section becanme involved. | amnot sure
when John becane invol ved.

Q That's John Stefan?

A Yes.

Q How di d the Conpliance Section becone
i nvol ved?

A Whenever there is any type of a variance
or an adjusted standard or provisional variance,
t he Conpliance Section, the Conpliance Unit of the
Conpliance Section is part of the group that
eval uates the itemfor discussion

Q Is the Conpliance Section charged with
generating the technical reconmendati on on behal f
of the Bureau of Air?

A It depends on which docunment you are

tal king about. Like, for variances the Conpliance
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Section generates the technical recomendati ons,
which is, you know, it has all the recommendations
of the other section nenbers.

Q Ckay.

A It is not as clear for the adjusted
standard process.

Q Wy is that?

A Because the Conpliance Section has only
been around for about, oh, a little bit under two
years. And we have dealt with a few variances, but
this is our first adjusted standard.

Q Now, when you say the Conpliance Section,
you nean the Conpliance Section in the Bureau of
Ar?

A Yes.

Q Ckay. \When you were in the Bureau of

Water, was there a Conpliance Section in the Bureau

of Water?
A Yes.
Q And did the Conpliance Section --
A In the Bureau of Water?
Q Yes.
A Yes.
Q In the Bureau of Water's Conpliance
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Section, did the Conpliance Section have the task
of generating the technical recomendati on on
behal f of the Bureau of Water with regard to

adj usted standard proceedi ngs or site specific
rul es or variances?

A | don't know, because | was never in the
Compliance Section for the Bureau of Water. | was
in the Permt Section

Q Ckay. When you were in the Pernit
Section in the Bureau of Water, were you ever
i nvolved with either an adjusted standard or a site
specific rule or a variance petition?

A No.

Q When you were in the Bureau of Land, were
you in the Conpliance Section?

A Yes.

Q When you were in the Conpliance Section
of the Bureau of Land, did the Conpliance Section
ever becone involved in either a variance, a site
speci fic rul emaki ng, or an adjusted standard
pr oceedi ng?

A No. There were hearings, but it wasn't
for those three el enents.

Q What type of hearings?
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A They were appeal hearings of decisions
that the Bureau of Land nade.

Q Wth regard to enforcenent?

A It was -- a lot of it was -- some was
enforcenent. A lot of it was decisions that we
made on cl ean up plans, and there were appeal s of
our decisions. So we were heavily involved in
t hat .

Q So when you say our conpliance plans, you
nmeant the Bureau of Land conpliance plans?

A It was a clean up, a renediation plan
that a conpany would subnmit, and Bureau of Land
woul d review t hese clean up plans and make a
deci sion on the plan, and there were appeal s of
t hose pl ans.

Q Ckay. And during the consideration of
t hose plans and the appeal, what section, within
t he Bureau of Land, was given the lead to develop a
techni cal position on behalf of the Bureau of Land?

A It woul d depend on where the appeal was.
If it was with the underground tanks, then they
made the technical recommendation. If it was with
the Superfund Program they did the

reconmendations. |If it was hazardous waste, they
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would to it.

Q Ckay. In this particular proceeding,
Swenson Spreader's adjusted standard petition, did
John Stefan ever consult with you regarding the
petition?

A Yes.

Q And did he ever discuss with you what the
i nputs fromthe Planning Section were?

A Yes.

Q Did he ever discuss with you what the
inputs fromField Operations were?

A I don't think field had any conments.

Q Did he ever discuss with you any input
fromthe Planning Section? Did | already ask that?

A You asked that.

Q Permts?

A Yes.

Q He di d?

A Yes.

Q Ckay. | believe you stated a few nonents
ago that M. Kolaz assigned M. Stefan. | will

w t hdraw t hat .
How did M. Stefan becone invol ved?

A I don't know how he becane invol ved.
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Since | ama new manager for the unit, Dave Kol az,
alot of times, will make the assignnments or Dave
Kolaz will consult with nme before he makes the
assignnments. So on this one | amnot sure. |

didn't go to John and assign himthis one.

Q Dave Kolaz is the section head?

A Yes.

Q Is the section head your superior?
A Yes.

Q Ckay. |s John Stefan under your chain of

comand?
A Yes.
Q Did John Stefan fornmulate a technical

reconmendati on on behal f of the Bureau of Air?

A On behal f of Conpli ance.

Q On behal f of Conpliance?

A Yes.

Q Did he discuss that with you?

A Yes.

Q Did you agree with his recomendati on?

A | didn't have an opinion on his
recommendation. | listened to his recommendation

and the other nenbers of the group and went to Dave

Kol az.
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But you did review his recomendati on?
Yes.
Q Did you give his recomendati on to Dave
Kol az for review?
A W di scussed his recomendation and
pl anni ng and permts.
Q We neani ng who?
A Dave Kol az and nysel f and John.

Q And was that recommendation forwarded to

Legal ?
A John Stefan's recommendation?
Q Ri ght.
A Yes, | believe so
Q On behal f of the Conpliance?
A Yes.
MR. MEASON: | have nothing further,

subject to recall.
HEARI NG OFFI CER FRANK:  Ms. Sawyer ?

M5. SAWER  Yes, | have just a couple of

guesti ons.
CRCSS EXAM NATI ON
BY M5. SAWER
Q Ms. Tin, in reference to variances, you

referred to a process being in place where the
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Conmpliance Unit devel ops a Bureau of Air
recommendation; is that correct?

A Yes.

Q You al so stated that in the case of
adj usted standards there really wasn't the sane
procedure in place?

A Yes.

Q And in this case you stated that M.

Stefan's recommendati on was that of the Conpliance

Section?
A Yes.
Q I's it your understanding that that

reconmendation is also representative of the Bureau

of Air's position?

A No, it was not the Bureau of Air's
position. It was one position anongst many; one
Vi ewpoi nt .

Q In the variance process, where Conpliance

does have responsibility of putting together a
techni cal recommendation for the Bureau of Air, do
the individuals fromthe Conpliance Unit that are
assigned to draft these recommendati ons, do they
have the authority to disregard the technica

reconmendati ons of other units?
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A
Q

process, what

A

first tries to figure out where the differences are

No.

If there is a disagreenment in this

is typically the procedure?

If there is a disagreenment, the grou

and tries to work it out.

t hi ngs out,

If the group cannot work

p

t hen each of the nenbers of the group

can go to their imedi ate supervisors. If the

supervisors can't work it out,

managers,

we go to the section

and we try to get a decision fromthe

section managers.

in Swenson

did you sign-off on the Agency's,

Prot ecti on Agency's,

have nothing further at

REDI RECT EXAM NATI ON

BY MR MEASON:

Q In this particul ar case,
Spr eader' s case,
the Illinois Environnental
response?

A No.

M5. SAWER |

this tine.

Q

Agency's position with regard to Swenson Spreader's

Were you asked to sign-off on the

adj usted standard position?

A

am not part of the sign-off process.
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Q In this particular nmatter, was there
di sagreenent anong the various sections in the
Bureau of Air with regard to Swenson Spreader's
adj usted standard petition?

A There were sone areas where there were
sone concerns that were not in agreenent, yes.

Q Ckay. It was the Conpliance Section's
position that those areas brought to its attention

by the other sections were without nerit?

A No.
Q Then on what were they disagreeing?
A There were sone areas that were not in

agreenent between the nenbers of the group, and
when the di scussions were brought up to Dave Kol az,
where the different areas were, he signed-off on
the final docunment that was prepared.

Q Are you aware of any conditions that he
pl aced on that sign-off?

A There were sone questions that he asked
of John and | in our initial discussions.

Q And what questions were those?

A He had sone questions about additi onal
costs for the control units, why there were not any

addi tional costs and he had sonme questions about
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why the standard was being asked for all the |ines
instead a few of the |ines.

Q Are you aware that there is only one
pai nt booth at Swenson Spreader?

A No, | am not aware of what it is now.

Q Are you aware that there has only been
one paint booth at Swenson Spreader?

A No.

Q If you were to know that there was only
one pai nt booth at Swenson Spreader, would M.
Kol az' s concerns appear to have nerit?

A | don't know.

Q Are you familiar with how other Illinois

EPA Bureaus handl e adj usted standard proceedi ngs?

A No.
Q Ckay.
A | ama little famliar with Water's, but

not generally.
Q And how does Water, based on your
know edge - -
A | believe that Water Conpliance does deal
with the variances and adj usted standards and
provi sional variances, Water Conpli ance.

Q To your know edge, does the Conpliance
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Section of the Bureau of Water conpile a technical

support recommendati on on behal f of the Bureau of

Wat er ?
A | don't know.
MR. MEASON: | have nothing further.
HEARI NG OFFI CER FRANK: Ms. Sawyer ?
M5. SAWER  No further questions at this
tinme.
HEARI NG OFFI CER FRANK: Okay. Thank
you.
(The witness left the stand.)
HEARI NG OFFI CER FRANK:  Who is next?
MS. SAWER: Can Ms. Tin |eave?
MR. MEASON: Yes.
M5. SAWER  Ckay.
MR. MEASON: The Petitioner rests its
case.

HEARI NG OFFI CER FRANK: Okay. Let's go
off the record.
(Di scussion off the record.)
HEARI NG OFFI CER FRANK:  Back on the
record.
Ms. Sawyer or Ms. Archer, will you pl ease

call your first wtness.
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MS. ARCHER: Yes. | call Dr. Robert Snet
to the stand, please.

HEARI NG OFFI CER FRANK: Ckay. Can you
pl ease spell your last nane for our court
reporter?

THE WTNESS: Sure. It is SME-T.

HEARI NG OFFI CER FRANK:  Thank you.

MS. ARCHER: Can the w tness be sworn?

HEARI NG OFFI CER FRANK:  Yes.

(Wher eupon the w tness was
sworn by the Notary Public.)
ROBERT SMET,
havi ng been first duly sworn by the Notary Publi c,
saith as follows:
DI RECT EXAM NATI ON
BY MS. ARCHER:
Q M. Snmet, where are you enpl oyed?
A | amenployed with the Illinois EPA
Q What is your occupation there?
A | ama Permt Analyst.
THE REPORTER. | am sorry?
THE WTNESS: | ama Permt Analyst.
HEARI NG OFFI CER FRANK: M. Snet, you

need to talk up for our court reporter.
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THE WTNESS: Al right.

HEARI NG OFFI CER FRANK: M. Meason, woul d
you object to M. Snet sitting next to you?

MR. MEASON. Excuse nme? \Wat?

HEARI NG OFFI CER FRANK:  Wbul d you obj ect
to M. Smet sitting next to you?

MR. MEASON: Kind of. | have all of ny
papers here.

HEARI NG OFFI CER FRANK: Ckay. That's
fine.

If you could try to renmenber it is real
i mportant for the court reporter to hear.

THE W TNESS: Sure.

MS. SAWER: Deb, can I make a
suggesti on?

HEARI NG OFFI CER FRANK:  Yes.

M5. SAWER:  Perhaps the witnesses could
sit in that corner, since it is our presentation
now. It would probably be easier for the court
reporter and for us.

HEARI NG OFFI CER FRANK: Ckay. That's
fine.

Let's go off the record.

(Di scussion off the record.)
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HEARI NG OFFI CER FRANK: Back on the
record.
Q (By Ms. Archer) Did you state your

occupation for the record?

A Par don?

Q Did you?

A Yes.

Q Coul d you agai n?

A Sure. | ama Pernmit Analyst with the
EPA.

Q How | ong have you been enpl oyed as a

Permt Anal yst?

A About five, five and a half years.

Q Ckay. \Where did you work before that, if
anywher e?

A I worked at a place called S-Cubed in San
D ego.

Q Ckay. Could you pl ease describe your
educati onal background?

A Sure. A Bachelor's Degree in math and
physics and conputer science, a Master's Degree in
physics, and a Ph.D. in engineering nechanics.

Q What school would that be fronf

A Uni versity of Illinois.
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Q At Ur bana- Chanpai gn?

A Yes.

Q Coul d you pl ease describe your job duties
as a Permt Analyst, for the record, please?

A Sure. | review pernit applications to
determ ne conpliance to the applicable regul ations
and anything related to pernitted facilities and
such, as well.

Q Do you, as related to permitted
facilities, do you investigate regulatory matters?

A Yes, | do.

Q Ckay. Specifically, what woul d those
types of regulatory natters be?

A They coul d be variances, provisional
vari ances, adjusted standards, appeals, things of
t hat nature.

Q What type of investigation do you usually
do with permitted facilities regardi ng adjusted
st andards, variances, permt appeal s?

A Well, it could be maybe not even limted
to permitted facilities. They could be determ ning
the facts of the matter as stated in a petition,

i nconsi stenci es, anything related al ong the

technical lines to determ ne whether, in fact,
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there is nerit brought up in the petition

Q The type of investigation you do, is that
consistent with normal I1linois EPA practices?

A Yes, it is.

Q Are you specifically aware of Swenson
Spreader's adjusted standard petition?

A Yes, | have read it.

Q Coul d you pl ease describe your role in

the investigati on of Swenson Spreader's adjusted

st andar d?
A Well, | read through it. | provided
comments. | | ooked to see what | felt were the

stated reasons why Swenson sought the adjusted
standard. | deternined whether | thought that
there was nmerit in their clains.
Q Did you make any specific investigations
into Swenson's adjusted standard?
A I looked into -- yes, | did. | |ooked
into the bid specification aspect of the petition.
Q Ckay. \When you say bid specifications,
could that also be a request for proposals?
Yes.
For different entities?

A Yes.
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Q What is your understandi ng of who bids or
provi des RFPs for Swenson's operations?

A Cenerally they can be government
entities, like county governnments, nunicipalities,
state and federal governnent entities.

Q Did you contact any specific entities in
regards to their bid specifications?

A | spoke with three groups. | spoke with
I DOT, the Illinois Departnent of Transportation. |
spoke with KDOT, the Kansas DOI. Those two were
nmentioned in the Swenson petition itself. And I
al so spoke with the Sanganon County Hi ghway
Departnent, which they were not listed in the
petition, but | wanted to generally ask them what
they | ooked for in bid specifications.

Q Ckay. \What were the results of your
i nvestigation by talking to these entities?

A Well, generally speaking, | wanted to
find out if the assertion nade in the petition that
the coatings that were listed in the specification
were, indeed, what was required. | wanted to find
out if -- whether there was -- | amsorry. |
wanted to find out if, in fact, there was anything

nore than just color and durability and such
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required in the specifications.

Q As far as the entities being concerned
with pre-application properties as conpared to
post -application properties?

A Ceneral ly speaking, they only concern
t hensel ves with the post-application properties of
t he coati ngs.

Q What were those?

A Col or and durability.

Q Specifically, | would like to refer your
attention to Petitioner's Exhibit 1 and within that
Exhi bit D2?

A Yes.

Q Was this bid specification part of what

you investigated --

A Yes, it was.

Q -- as part of the adjusted standard
petition?

A Yes, it was.

Q This is included as part of Swenson's
adj usted standard petition?

A Ri ght.

Q Ckay. What is Exhibit D2?

A It states here it is specifications and
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guestionnaire for dunp body nmounted, |arge, hopper
body type spreaders.

Q VWhat entity would that be fronf

A Fromthe DOT, the Illinois DOT.
Q I n your understanding, what is required
by the Illinois DOI"s bid specifications?

A Wl |, nunber one listed here is the
equi pnent proposed equal s or exceeds that specified
in all respects, including capacity operating

features and accessory itens.

Q That woul d be nunber one --

A Yes, nunber one.

Q -- on the first page?

A Ri ght.

Q State of Illinois, Departnent of

Transportation, Bureau of Operations, dated January
of 19947

A Yes.

Q Does Exhibit D2 require anything el se?
Specifically, |I refer your attention to the second
page. It is actually listed as page 5 out of six
on the bottom

A Right, right. Wen you | ook under the

headi ng of general, and you | ook under nunber one,
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it states all parts nornally painted shall be
finished in a color conplying with the Departnent
of Transportation paint specification serial nunber
ML4- 87, and in parentheses it says DuPont Numnber

LF1021AM or equal .

Q Based upon your --

A Excuse ne.

Q I amsorry.

A Comma, a col or sanple, of which will be

furni shed the successful bidder upon request.

Q Thank you. | amsorry. |n your review
of Exhibit D2, is this docunment consistent with the
results of your investigation?

A Yes, it is.

Q In what ways?
A Well, like | said, generally they only
said the color and durability. | nmean, not all

three of themsaid even durability. Color was
essentially the thing that they were nost
interested in.

Q I would like to refer your attention now
to Exhibit DL of the same Petitioner's Exhibit 1.
Are you familiar with this docunent?

A Yes.
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Q VWhat is -- well, actually, | would Iike
to refer your attention to a specific page of
t hi s.

A Al right.

Q I amspecifically looking to page 10 of
Exhibit D1I. M sheets mght be out of order. Have
you found that?

A Uh- huh.

Q Ckay. Referring specifically to
par agraph 27 --

A Ri ght.

Q -- under paint, could you please read
that, please?

A Right. Here it lists the different
requirements of it, and 427 it says, paint, color
to be DuPont | MRON 326-Y, Precaution Blue, 23665.

Q And referring to paragraph 29, could you
pl ease read the last -- just the |ast sentence of
t hat woul d be fi ne.

A Ckay. Anber spreader spotlight -- | am
sorry. That's not quite the | ast sentence. Color
to be DuPont Precaution Blue 23665.

Q And you reviewed this bid specification

as part of your adjusted standard investigation?
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A Yes, | did.

Q And is what required by this bid
specification consistent with the results of your
i nvestigation?

A Yes.

Q I n what way?

A Again, it just specifies color

Q Ckay. Do you recall what percentage of
governnental orders where they specify a certain
color listed in their specification nmake up
Swenson' s busi ness?

A Gover nment orders?

Q Yes.

A Roughly 35 percent, | think the highest,
but generally would be in the 20s.

Q I would like to refer you to page 13 of
the text of Petitioner's Exhibit 1?

A Yes.

Q Ckay. Are those special paint
percentages fromthe past four years, 1992 through
1995, based upon your understandi ng of past
governmental bid --

A Yes.

Q -- specifications? Let nme rephrase that
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guesti on.
A Sur e.
Q You previously stated that you believe

approxi mately 25 percent or so of Swenson's
business is fromgovernnental entities.

MR, MEASON: (bjection. It nisstates his
t esti nony.

Q (By Ms. Archer) In the 20 range?

A Yes, uh-huh.

HEARI NG OFFI CER FRANK: | am sust ai ni ng
your objection, but go ahead and ask your new
guesti on.

Q (By Ms. Archer) | believe you previously
stated that somewhere in the 20 percent range of
Swenson's business is fromgovernnental entities?

A Yes.

Q Looki ng at page 13 of Petitioner's
Exhi bit 1, what percentage fromthe past four years
makes up Swenson's governnental entity business,
approxi matel y?

A Well, if it is based upon the special
pai nt percentages, 35 is the highest percent in
1992, to as low as 12 percent in 1994,

Q Is it your understanding that the special
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pai nt percentage nakes up the governnent entities
busi ness, if you know?

A Yes.

Q Qut of this percentage in the adjusted
standard petition, does it specify which coatings
are nonconpliant?

A VWhat percent? No.

Q M. Snmet, what is your understandi ng of
Swenson' s coating operations?

A Well, they coat netal that has to neet
extrenme perfornmance conditions.

Q Do you know what that standard is?

A Under 215.204J, that would be 3.5 pounds
per gallon mnus one on exenpt comnpounds.

Q And where is Swenson Spreader | ocated?

A Li ndenwood, in Qgle County.

Q Is gl e County an attai nnent area for
ozone?

A It is attai nnent.

Q Is there an applicability threshold for

sources in attainment areas, as far as having to
use conpliant coatings?
A Well, you are allowed to -- if you are a

coating plant, you are allowed to use nonconpli ant
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coatings up to plant w de enissions |evels, VOM of
25 tons per year. But once you exceed 25 tons per
year then you are required to use conpliant
coati ngs.

Q Are you aware of other sources in
I[I'linois that are simlar to Swenson?

A If it is simlar in the sense of coating
netal for extreme performance conditions, yes.

Q And did you investigate any of these
ot her sources --

A Yes, | did.

Q -- in your review of Swenson's adjusted
standard petition?

A Yes, | did.

Q What did your investigation reveal with
respect to these other sources?

A Well, there is a nunber of facilities

that can neet the 3.5 pounds per gallon standard.

Q Do you know where these other sources are
| ocat ed?
A They are located both in the attai nnent

areas and the nonattai nnent areas so, you know,
whether it is the Chicago nonattai nment area or the

downst ate attai nnent area.
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Q What types of coatings are these other
sources using, based on the results of your
i nvestigation?

A They use wet paints that can neet the 3.5
pounds per gallon standard.

Q Are any of these other sources utilizing
powder coatings?

A There is a couple of themthat, you know,
whether it is for |Iawn and garden equi prent and
such.

Q As part of your investigation, did you
docunent the results of these other sources?

A Yes, | did.

Q I am handi ng you a docunent. | am
showi ng M. Meason first, and al so the Hearing
Oficer.

Coul d you identify this docunment, M.
Smet ?

A This was a neno | wote to Bonnie in
regard to pernitted facilities that we have records
of that can neet the 3.5 pounds per gallon
standard, that | felt that the netal and the
products that they produced and coat woul d neet

pretty much the sanme conditions that a spreader
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woul d.

Q And this docunent was prepared by you in
t he course of your investigation?

A Yes, it was.

M5. ARCHER Ckay. | would nove to have
this docunent admitted into evidence as a business
record under Section 103.208 of the Board's
procedural rul es.

MR. MEASON: | would object to that. It
was obvi ously prepared in anticipation of
litigation. It is not -- it would not qualify
under a business record. It is irrelevant, with
regard to this particular proceeding, in that none
of these conpani es are broken out as far as to what
their particular industry is.

They range fromtrunk -- fromcars to
truck bunpers, to | awn and garden equi pnent. There
is no verification that any of these nunbers have
actually been authenticated by the Agency. They
could be self-certifications by the conpanies. It
i s hearsay.

Even if it is ruled not to be hearsay and
ruled to be relevant, it is -- it would be

unjustifiably prejudicial to Swenson Spreader
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wi thout further elaboration on the particul ars of
every conpany listed, as far as their industrial
group and Sl C codes, etcetera, and what particul ar
VOM concentrations apply to their operations.

HEARI NG OFFI CER FRANK: Ckay. Ms.
Archer?

M5. ARCHER M. Snet did testify that it
is acceptable Illinois EPA practices to conduct the
types of investigations that he has done in the
course of Swenson Spreader's adjusted standard
efforts. It was a docunent that was prepared in
t he normal course of business and standard Illinois
EPA practi ce.

In any case, it would go to the weight

and not the adnmissibility. This is something for

the Board to decide, | think. | believe that it is
a business record. It is not hearsay.
HEARI NG OFFI CER FRANK: | amgoing to

allowit. You cited our Board rule. As you knhow,
it is very liberal in allow ng business records.
This qualifies under the Board rule, so it is going
to be adm tted.

M5. ARCHER  Thank you.

HEARI NG OFFI CER FRANK: The nenp from Bob
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Snet to Bonnie Sawyer, dated April 15th, 1997, is
mar ked as Respondent's Exhi bit Nunber 2.
(Wher eupon sai d docunment was
duly marked for purposes of
identification and entered into
evi dence as Respondent's
Exhibit 2 as of this date.)

Q (By Ms. Archer) M. Snet, are you aware
i f Swenson Spreader can use powder coatings for its
operations?

A Yes.

Q Does the adjusted standard petition
address the use of powder coatings?

A Yes, it does.

Q What does the petition state, to the best
of your know edge?

A Well, they seemto be saying that it was
too cost prohibitive to use one.

Q Does the petition state what percentage
of coating Swenson can use powder coating for in
its petition?

A I recall 70 percent.

Q Ckay. Do you know what Swenson

Spreader's historical VOM enission | evel s have been
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for the past couple of years, as stated in the
petition? | can refer you to page 5 of
Petitioner's Exhibit 1, if that will help refresh
your recollection.

A Sure. As stated in the petition, they
range as low as 23.3 tons in 1992, to 43.3 in 1995,
tons per year

Q 1995 was the greatest --

A Yes, it was.
Q -- year with 43 tons?
A Uh- huh.

Q Ckay. Based on the historical highest
| evel s of VOM eni ssions being at 43 tons, do you
know what percentage of products Swenson woul d have
to coat with powder coatings to keep their
em ssions under the 25 ton per year applicability
| evel ?

A If you want to reduce em ssions from
43 -- well, 43 tons per year down to 24.5, just
bel ow 25, you would have to powder coat only 43
percent or let's say replace the 43 percent of the
coatings with powder coati ng.

Q VWhat is your recollection of what

percent age Swenson can powder coat?
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A
Q

70 percent.

70 percent. As a Pernit Analyst for the

I1linois EPA, do you have an opinion on the

advant ages of a source using powder coatings?

A
because it
coati ngs.
st andpoi nt

They range from econom ¢ advant ages,

i s cheaper to coat

It saves space.

relative to wet

From a regul atory

, they can reduce their em ssions to

bel ow 25, which neans they can use nonconpli ant

coati ngs under our rules.

appl i cabi
Q

They could avoid Title 5

ity. | nean, there is nany advantages.

Ckay. Does the Pernmit Section of the

I1linois EPA provide coments on adjusted standard

petitions
A

Q
A

Q
A

Yes.

-- in your investigation?

Uh- huh.

Who do you provide those comments to?

W provide themto our Conpliance and

Systens Managenent Group as well as |

directly to the | ead attorney.

Q

Spreader's adjusted standard to CASM?

A

gi ve them

Did you provide comments on Swenson

Yes, | did.
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Q What was the gist of those coments?

A That | felt that we should reject the

petition.

Q Based on the inconsistencies you have
seen --

A Yes.

Q -- in your investigation?

A Yes.

Q Ckay. M. Snet, | am show ng you what
has previously been marked as Respondent's Exhi bit
Nunmber 1. Could you pl ease review that docunent.

A (Wtness conplied.)

Q Are you familiar with that docunent?

A No, | am not.

Q Do you know what that docunent purports
to be?

A | believe this was John Stefan's -- it
| ooks to be John Stefan's opinion about the
petition that he wanted to provide to Bonnie.

Q Are Illinois EPA Permit Section comments
i ncl uded in that document?

A Not that | see.

Q Do you know what happened to Permit's --

A No.
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Q -- comrents on the adjusted standard
petition?

A No, | do not.

M5. ARCHER | have nothing further at
this tine.
HEARI NG OFFI CER FRANK: M. Meason?
CRCSS EXAM NATI ON
BY MR MEASON:
Q You stated you worked for a conpany

cal | ed S-Cubed?
A S- Cubed.
Q What kind of conpany is that?
A W were contracted to do sinulations of

under ground nucl ear expl osions for the Nevada Test

Site.
Q Were you a full-time enpl oyee there?
A Yes, | was.
Q For how | ong?
A A year and two nonths.
Q I would like to draw your attention to

Petitioner's Exhibit 1, itemD2. On direct
exam nation you were asked to read certain
sentences froma portion of D2, but you were not

asked to read fromthe MSDS sheet acconpanyi ng D2.
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I would like for you to do that.

If you could turn to -- it is nmarked on
the fax page two at the top under D2. It is the
second page of the MBDS sheet.

A Ri ght .

Q If you could read the bottomright-hand
corner, the VOC as packaged?

A Ri ght.

Q What does that state?

A It says 4. 3.

Q And is that paint that was speced out in
the -- in IDOI"s RFP?

A It is the DuPont 1021A.

Q And isn't that the same as the MsDS
sheet ?

A Vell, the MSDS sheet tal ks about the
DuPont. The specs state the DuPont or equal.

Q I didn't ask you that question. | asked
you what is the MSDS sheet, what paint nunber is on
t he MSDS sheet ?

A That is the DuPont 1021A.

Q And is that the sane as in the RFP for
| DOT?

A Yes, it is.
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Q Thank you. That is above Illinois 3.5
regul atory standard, is it not?

A Yes.

Q Thank you. | would like you to turn to
Petitioner's Exhibit 1, item D1.

A (Wtness conplied.)

Q On direct exam nation you were asked to
read certain sentences fromthe RFP. | would |ike
you to direct your attention to the MSDS sheet.
Isn't it true that the MSDS sheet is the sanme paint
that is speced out in the RFP under D1, that is,
DuPont 68477

A Yes.

Q And isn't it true that the VOCs in pounds
per gallon is 4.3 pounds per gallon for that paint?

A For that paint it is 4.3.

Q Is 4.3 higher than Illinois regul atory
st andar d?

A Yes, it is.

Q Thank you. | would |ike to draw your
attention to Respondent's Exhibit 2.

HEARI NG OFFI CER FRANK: Here, | have got

MR. MEASON: | don't have a copy.
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M5. ARCHER: Here you go.
MR MEASON: This is for ne?
MS. ARCHER: Yes.

MR. MEASON: Ckay. Thank you.

Q (By M. Meason) If you could take a | ook
at that docunent, please?

A Uh- huh.

Q Are all of these conpani es considered to
be in the m scellaneous netal parts and products
i ndustry category?

A Most of them are.

Q So that neans you have included in this
nmeno conpani es that are not in the mscellaneous
netal parts and products category; isn't that
correct?

A Correct.

Q Are you aware that the U S. EPA has
promul gated a control techni ques guidelines
docunent for miscellaneous netal parts and

products? Yes or no?

A No.
Q I would like to draw your attention to
Petitioner's Exhibit 1 -- excuse nme. It is the

updated. It is Petitioner's Exhibit 16, itemT
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under 16. Could you read the title of that
docunent ?

A Control of volatile organic enissions
fromexisting stationary sources, volume siXx,
surface coating niscell aneous netal parts and
products.

HEARI NG OFFI CER FRANK:  You need to sl ow
down and talk up for our court reporter.

THE WTNESS: | apol ogi ze. | have seen
this. 1t has been awhile.

Q (By M. Meason) Ckay. | would like to
direct your attention to ronman nuneral four, page
four, the first paragraph. Could you read the
first two sentences, please?

A The miscel |l aneous netal parts and product
category includes hundreds of snall to nedium sized
i ndustries for which witing individual guideline
docunments would be inpractical. After review ng
these industries, the EPA prepared this report to
assi st local agencies in determning the |evel of
VOC control that represents the presunptive norm
that can be achi eved through the application of
Reasonabl y Avail abl e Control Technol ogy or RACT,
R-A-CT.
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Q Thank you. | would like to direct your
attention to pages 1-1 of that sane docunent,
begi nning with the | ast paragraph on page 1-1, if
you could read the first sentence, please?

A O the last paragraph?

Q Correct?

A There are far nore dissimlarities than
simlarities between both the many plants and
various industries represented by this category.

Q Thank you. | would like you to turn to
page 1-3, beginning with the first full sentence in
the partial top paragraph

A Wthin --

Q Yes, if you could read the renai nder of
t he paragraph, beginning with "within?"

A Wthin sone industries, large variations
i n manufacturing techni ques and procedures exist.
Some facilities manufacture and coat netal parts
then assenble themto forma final product to be
sold directly for retail. Ohers, often called job
shops, nmanufacture and coat products under
contract. Specifications differ from product to
product .

The nmetal parts are then shipped to the
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final product manufacture to be assenbled with
other parts to produce sone product. Such
facilities are often located in the vicinity of the
manuf acturers for whomthey performthis service.

Q Ckay. Could you read the first two
sentences of the next paragraph?

A The size of nmetal coating facilities and
their node of operation varies not only between
i ndustries but also within each industry. Two
facilities coating the same product may apply
di fferent coatings using conpletely different
appli cati on nethods.

Q If you could now skip to the first
sentence of the next paragraph?

A The coatings are a critical constituent
of the netal coating industry.

Q And continue for the next two sentences?

M5. ARCHER | would object to this line

of questioning as far as rel evance and where M.
Meason is trying to go, having M. Snet read into
the record a portion of an exhibit that the
I1linois EPA has just been aware of since yesterday
afternoon. But ny objection is rel evance.

HEARI NG OFFI CER FRANK: M. Meason?
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MR MEASON. First, it is alittle late
to object. The objection is supposed to be
timely. Notw thstanding that fact, they have
i ntroduced, over ny objection, an exhibit that
lists by Dr. Snet's own admi ssions, conpanies that
do not -- are not even part of the niscellaneous
netal parts and products category.

| have referred his attention to an
official U S. EPA docunment that discusses
m scel | aneous netal parts and products, and it wll
be very relevant, if | will be allowed to continue
along this line of questioning.

HEARI NG OFFI CER FRANK:  All right. M.
Meason, | think you have made your point, and this
docunment does speak for itself, and it is in the
record. |If you want to ask specific questions
relating to the information, you can ask the
witness to read certain -- you know, we can go off
the record and give hima chance to read a couple
of pages, and then you can ask hi m questions about
it. But we don't need to read the entire docunent
into the record. The Board has it.

MR. MEASON:  Ckay.

Q (By M. Meason) | would like to draw your
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attention to one last page in this docunent, roman
nuneral five. There is a chart there, a flow
diagram It is ronman nuneral five.

M5. SAWER It is up fromthe front of
t he docunent.

MR, MEASON: O Exhibit T.

THE WTNESS: Al right.

Q (By M. Meason) If you look at the third
box fromthe right on the bottomrow, isn't it true
that there is listed 3.5 pounds per gallon for the
netal parts and the products category? It is the
third box fromthe left.

A Qut door harsh exposure or extrene
perfornmance characteristics.

Q What does the standard state?

A 3.5 pounds per gall on.

Q Thank you. You stated on -- | wll take
that back fromyou. You stated on direct
exam nation, that you urged rejection of the
adj usted standard because of, quote, unquote,

i nconsi stencies. But you have failed to nmention
what those inconsistencies were.

A One was the issue about the bid

specification, which | nmentioned earlier. Another
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Q The bid specification?

A Yes.

Q What was i nconsistent about the bid
speci fication?

A That upon speaking with these three
entities, they are saying that color was the only
thing that they considered inportant in a bid
specification. And | asked themif they -- do they
care about the pre-application properties of the
coating, like the VOC content. They said we don't
care. W just care about color.

Q Did the Illinois DOT issue an RFP
specifying a particular paint? | will refer your
attention to Petitioner's Exhibit 1, itemD2. You
earlier --

A In their specification they said color.
They nentioned col or.

Q Does the MSDS sheet -- well, we have
al ready gone over this. Doesn't the MSDS sheet
mat ch up exactly with IDOT"s paint request in the
RFP?

A You asked about the --

Q Yes or no, Dr. Snet?
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M5. ARCHER:

guestion has been asked and answered.

by his own admni ssi on,

al ready been over this
MR MEASON:

change hi s answer over

M5. ARCHER:

MR MEASON:

| would object. The

M. Meason,

has al ready said we have

ground.

Dr. Smet is attenpting to
what he just --

No, | don't believe that he

-- specified in

Cross-exam nati on

HEARI NG OFFI CER FRANK: | am sorry. Can
you re-read M. Meason's question?
(Wher eupon the requested
portion of the record was read
back by the Reporter.)
HEARI NG OFFI CER FRANK: Ckay. That
guestion has been asked and answered.
MR. MEASON. Prior to that he was --
let's go off the record.
HEARI NG OFFI CER FRANK: No, let's not go
off the record.
MR. MEASON: Ckay. Prior to that he
stated that they had -- that the Agency had no
i nt erest

in anything but color, but they --
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M5. ARCHER: Based on --

MR. MEASON: But they have issued an RFP,

and he has already testified on cross that the MSDS

sheet for that exact paint,

manuf acturer, is above Illinois' r

st andar d.

t hat exact

egul atory

M5. ARCHER M. Snet testified on

cross-exam nation that the VOM content, as

specified in the MBDS sheet, was c

onsistent with

what was specified on the bid sheet. He did not

say that it was the sane.

Furt hernore, M. Snet

answer this question. W are going to have a

witness fromthe Illinois Departnent of

Transportation comng up who wll

be nore than

willing to answer M. Meason's questions.

MR MEASON M. Snet was deened

qgqualified by the Agency to develop a listing of

conpani es that aren't even in the same industri al

categories, and to allege that they are in

conpliance with various Illinois standards --

HEARI NG OFFI CER FRANK

This is a

separate issue fromthe question that you asked.

believe the question that you asked, that was read
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back for

us, has already been asked and answer ed.

So if you want to continue with nore questions,

that's fine.

Q

MR, MEASON:  Ckay.

(By M. Meason)

Isn't it true that

well, what, if any, other inconsistencies did you

all ege in Swenson's adjusted standard petition?

A

That Swenson want ed an adj usted standard,

a broadly based adjusted standard,

conplete --

Wher eas,

to cover the

100 percent of their coatings.

only a percentage of the coatings were

nonconpl i ant .

st andpoi nt

to cover

So it was inconsistent,

fromour Agency's

to say that we should give a standard

100 percent of the coatings at the site.

Anot her inconsistency was --

Q

there --

A

D d you suggest to Swenson Spreader that

Anot her inconsistency was --

HEARI NG OFFI CER FRANK

Excuse ne.

M.

Snet, you need to answer the questions that are

asked of you and limt your answers to that.

Q

THE WTNESS: Ckay.

(By M. Meason) Did you suggest to
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Swenson Spreader that there might be an alternative
to their listing of a 5.0, 5.25 standard?

M5. ARCHER (bjection. That is not M.
Snet's duty to inform Swenson of inconsistencies
M. Smet sees. M. Snet provides his technica
permitting analysis to the Agency, who can formthe
final recommendation. It is not M. Snet's
responsibility to inform--

HEARI NG OFFI CER FRANK:  Whet her or not it
is his responsibility, the question was whether or
not he did. So | amgoing to allowit.

THE W TNESS: No.

Q (By M. Meason) Dr. Snet, have you ever
worked in the paint industry?

A No.

Q Dr. Smet, have you ever worked in the
manuf act uri ng i ndustry?

A No, | have not.

Q Dr. Smet, | amgoing to show you a
docunent that | received at a little before 5:00 in
the afternoon yesterday as part of the discovery
fromthe Agency.

HEARI NG OFFI CER FRANK: Okay. Let's stop

here for just a mnute. You have nade it very
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clear that you have received everything at a little
bit before 5:00. That was what my order required,
was that they get it to you by 5:00.
If you need additional time -- | told the
Agency that they could ask for additional tinme, and
| have told you that you may ask for additiona
time, too. This goes back to the civility.
think it is time to nove on fromthat point.
Q (By M. Meason) | would like to show you
a docunent.
A Al right.
MR MEASON. | will showit to Ms. Archer
and Ms. Sawyer
I will also showit to the Hearing
Oficer.
Q (By M. Meason) Dr. Snet, | will now show
you this docunent. Do you recognhize that docunent?

A Yes, | do.

Q Is that in your handwiting?

A Uh- huh.

Q Ckay. | would like you to read the line
that is underlined, | believe in your own

handwriting?

A This one right here?
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Correct.
"No interest in the environnent."

On what basis did you nake that notation?

> O » O

Can | see this again? ay. These were
notes I took when we had a neeting with Swenson and
some of the representatives here at the Agency.

And | took notes of some of the things that were
stated in there. And one of the notes |I took was
that | felt that | -- Swenson took a very
adversarial role fromthe very beginning in this
adj usted standard petition, and showed no interest
in cooperating with the Agency, and seened to have

no interest in the environnent.

Q Isn't it true, Dr. Snet, that --
A It was just a personal opinion.
Q Isn't it true, Dr. Snet, that there was

no adversarial role until the Agency filed its
formal response reconmendi ng denial of the petition
in February?
A I can't speak for some of the other
peopl e at the Agency, but | would say no.
HEARI NG OFFI CER FRANK:  No, that is not
true? |Is that what you nean to say?

THE WTNESS: | want to say that there
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was an adversarial point of view with Swenson
bef ore we recomended that the petition be denied.

Q (By M. Meason) And why was there an
adversarial -- excuse me. Was there an adversari al
attitude on behal f of the Agency?

A Well, | can speak for nyself only. But I
felt that Swenson was taking a hard-1ine approach

Q Did you ever personally speak with any
Swenson representatives outside of that neeting?

A Well, only in prior conversations over
the last two or three years.

Q Prior to the filing of an adjusted
st andar d?

A Yes, uh-huh.

Q You stated, on direct exam nation, that
you called at |east a few governnental agencies
with regard to their soliciting bids for the types
of products that Swenson Spreader makes?

A Not what -- | wanted to find out nore if,
in fact, they required the certain paints and VOC
contents. It was --

Q Did you nention Swenson Spreader's nane
when you went to those conpani es?

A | didn't have to, because when | was
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aski ng about a conpany, they nake spreaders, they

pretty much said, oh, we know who you are talking

about. | didn't want to use Swenson. | wanted to
just talk generally. | didn't have to nmention
Swenson.

Q And did you adnmit on the phone that it
was with regard to Swenson Spreader that you were
i nquiring?

A I was interested in finding out --

Q Did you admit to these agencies that it
was - -

Yes.

Thank you.

> O >

Yes.

Q Do you recall at that neeting, Dr. Snet,
that the conpany handed out a letter from Terry
Rielly to TomWllin, dated October 4th, 1995? Do

you recall that letter?

A No.
Q Do you recall a letter regardi ng Swenson
Spreader's approaching M. VWallin at the Illinois

EPA with regard to the predi canent that Swenson
found itself in with regard to governnent contracts

requesting paints that are above the 3.5 pounds per
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gallon limt?

A Not specifically. | knew Tom was dealing
with Swenson, but | didn't know the details, or
what led up to it.

Q Dr. Snmet, do you recall that | personally
wal ked around the table and handed out this letter

to all those in attendance at that neeting?

A You may have.
Q Is that a no or a yes?
A I don't recall seeing that specific one.

So | don't recall.

Q Were you aware that Swenson Spreader
requested M. Wallin to keep this nmatter in the
guot e, unquote strictest possible confidence?

M5. SAWER  (bjection. Rel evance.

HEARI NG OFFI CER FRANK: M. Meason, how
is this relevant?

MR. MEASON: This is relevant to show in
conjunction with his note of "no interest in the
environnent," that after that point in tine Dr.
Snet went and cal l ed these various governnent al
agencies, that are the clients of Swenson Spreader,
used or did not deny the nane of Swenson Spreader,

and seriously jeopardi zed Swenson Spreader's
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ability, purposely, to do business with these
clients in the future.

HEARI NG OFFI CER FRANK: How i s t hat
rel evant to the adjusted standard proceedi ng?

MR. MEASON. It shows that Dr. Snet has
been bi as agai nst Swenson Spreader in this
proceedi ng and, therefore, goes to the basis for
his testinony today.

HEARI NG OFFI CER FRANK:  Ckay.

MS5. SAWER: | don't see how a letter
dated Oct ober 4, 1995, when the adjusted standard
was filed early in Cctober of 1996, does anything
to establish bias on the part of Dr. Snet.

HEARI NG OFFI CER FRANK: Ckay. | am going
to allowit, because you are noving forward with
other -- | am guessing other questions relating to
t hi s.

But you are going to have to read back
the question for this wtness.

(Wher eupon the requested
portion of the record was read
back by the Reporter.)

THE W TNESS: No.

Q (By M. Meason) Ckay. Dr. Smet, isn't it
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true that you were the permt reviewer that denied
Swenson Spreader's permt application?

A Yes, | was.

Q Roughl y, when was that?

A Late 1993, early 1994.

Q And isn't it true that one of the basis
for your denial was Swenson's inability to
denonstrate conpliance with the 3.5 pounds per
gal |l on st andard?

M5. SAWER  (bjection. Rel evance.

MR. MEASON: Again, it goes to the bias
agai nst Swenson Spreader, |ong-standing bias.

MS5. SAWER | fail to see how M. Snet's
responsibilities as a Permt Analyst, or his
responsibilities in investigating the adjusted
standard, go to bias.

HEARI NG OFFI CER FRANK:  All right. M.
Meason?

MR. MEASON: W have his early
i nvol verrent wi th Swenson Spreader, direct
i nvol venrent, where he denied the pernit with the
regulation at issue in this adjusted standard
proceedi ng, and one of the basis for the

enforcenent action. W have a note in his
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handwriting, underscored, "no interest in the
environnent." W have his going to Swenson
Spreader's clients and either explicitly stating or
not denying that Swenson Spreader was at the root
of his call, and wanting to know basically why they
wer e requesting paints above the regul atory

st andard.

John Stefan testified that Dr. Snet is
involved in the enforcenent action. Dr. Snmet also
testified that he reconmended this adjusted
standard not be granted because of, quote, unquote,
i nconsi stencies in Swenson's application, but has
yet failed to articulate --

M5. SAWER: | am not sure what the
purpose of reiterating the entire testinony here
is. | mean, in terns of that note that you have
there, that is one issue. | don't see where
linking it with Dr. Snet's responsibility as a
permt reviewer or his investigation, which the
Agency has a regulatory duty to investigate the
adj usted standard petitions, | just don't see --

MR. MEASON: The regulatory duty --

M5. SAWER -- that there has been any

sort of tie.
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HEARI NG OFFI CER FRANK: Ckay. Stop, both
of you. | amgoing to allowit. It is going to be
up to the Board whether or not they want to |ink
this to any type of bias. That's for the Board to
deci de.

So, M. Meason, please continue with your
guesti oni ng.

MR MEASON.  Well --

HEARI NG OFFI CER FRANK: | believe you
wer e aski ng about the permt denial point.

MR. MEASON: Yes. Could you --

HEARI NG OFFI CER FRANK: Could you read it
back, please.

MR. MEASON: Yes, please. | amsorry
about that.

(Wher eupon the requested
portion of the record was read
back by the Reporter.)

THE WTNESS: That is one of the bases,
yes.

Q (By M. Meason) Have you been consulted
in any way, whatsoever, with regard to the
enforcenent action initiated by the Agency and

bei ng handl ed by the Attorney's General office?
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A Yes.
MR. MEASON: | have nothing further.
HEARI NG OFFI CER FRANK: Ms. Archer?
M5. ARCHER: (One second, pl ease.
HEARI NG OFFI CER FRANK: Let's go off the
record.
(Di scussion off the record.)
HEARI NG OFFI CER FRANK:  Back on the
record.
M5. ARCHER  Thank you.
REDI RECT EXAM NATI ON
BY Ms5. ARCHER

Q Dr. Smet, you testified regarding the
Respondent's Exhibit Nunber 2. Do you still have
that in front of you?

A Yes.

Q Ckay. Are there other source categories
besi des ni scel |l aneous netal parts that are subject
to the extreme performance standard?

A Yes.

Q What source categories would those be?

A You find, | believe, heavy-duty,
of f - hi ghway vehicle products. It would be

of f - hi ghway vehicle products. So this collection,
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this is the listing of those that neet the extrene
performance. So it is not just mscellaneous netal
parts of which a | arge nunber of those do neet

t hat .

Q Swenson Spreader does -- is subject to
t he extrene perfornance standard?

A Yes, they are.

Q Dr. Smet, you had testified you did, as
part of your job duties, review Swenson Spreader's
prior permnmit application in approximtely 19937

A It has been awhile, that is right.

Q Ckay. And you have been involved in the
adj usted standard proceedi ng as part of your job
duti es?

A Yes.

Q Did you investigate that petition?

A Yes, | did.

Q And you were also involved in the
enf or cenment proceedi ngs?

A Yes.

Q VWhat is your involvenent in the
enf or cenment proceedi ngs?

A It is very little at this point. It

is -- 1 just let the enforcenment attorney in on any
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information |

Q

knew of fromthe prior application.

Have any of these activities that are

part of your job duties biased you toward or

agai nst Swenson Spreader ?

A

Q

No.

M5. ARCHER  Thank you.

HEARI NG OFFI CER

FRANK:

MR. MEASON: Yes.

M. Meason?

RECROSS EXAM NATI ON

BY MR

MEASON:

Isn't it true that the extrene

perfornmance standard is not set at 3.5 pounds per

gal l on across the board?

A

| want to say that the extrene

perfornmance is set at 3.5 pounds per gall on.

Q

Isn't it true that there are higher

pounds per gallon limtations?

A

o » O

For extreme performance?

For extrene perf

| don't believe there are.

ormance.

Do you have a copy of the regs?

HEARI NG OFFI CER

FRANK:

MR. MEASON:  Thanks.

have t hem

THE WTNESS: Those were for 3.5 pounds
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per gallon extrenme perfornmance.

HEARI NG OFFI CER

FRANK:

By "these" you

were referring to Exhibit 2, Respondent's Exhi bit

27

THE W TNESS: Yes.

Q (By M. Meason) So,

therefore, there are

ot her extrenme performance at a hi gher VOMrate?

A | don't believe there are.

HEARI NG OFFI CER

FRANK:

Of the record.

(Di scussion off the record.)

HEARI NG OFFI CER

a five mnute break.

(Wher eupon a short

FRANK:

t aken.)

HEARI NG OFFI CER

record.

FRANK:

Wy don't we take

recess was

Back on the

M. Meason, we had left off with you

finding the standard.

MR. MEASON: Yes.

Q (By M. Meason) Dr. Snet, |

Thank you.

amgoing to

hand you a copy of the Illinois EPA regul ations.

would like to direct your attention to 215. 204,

K2. Isn't it true that the standard for that

extrenme perfornmance coating is 4.3 pounds per
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gal | on?

A For the extrene performance for the top
coat air dried it is 4.3.

Q Thank you. | direct your attention to
215.204 M2. Isn't it true that the extrene
perfornmance top coat air dried is 4.3 pounds per
gal | on?

A Yes, with the top coat air dried.

Q Thank you.

M5. SAWER May | look at that for a
second?

HEARI NG OFFI CER FRANK:  For the record,
woul d i ke to note that this is the March 1994
publication. It doesn't have all the updates in
t here.

M5. SAWER | actually don't think those
st andar ds have changed, though.

HEARI NG OFFI CER FRANK:  You woul d know
better than | would. | know there have been things
that have changed in there, and | just don't have
themin there.

M5. SAWER  Ckay. Go ahead. | am
sorry.

MR. MEASON:  Ckay.
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Q (By M. Meason) Dr. Snet, | would like to

refer you to Respondent's Exhibit 2. | have a copy
here. Do you still have it?

A Yes.

Q Isn't it true that few, if none of those,

conpani es actually have to match paint color for
their sales force?

A | couldn't tell you

Q So you didn't ask that question, did
you? You didn't ask that question when you put
together this list, did you?

A Well, this was just a conpilation of
permitted facilities that nmeet the 3.5.

Q Ckay. So there is no distinction between
conpani es having to neet bid specifications as far
as paint coatings, is there?

A Ri ght.

Q Thank you. Dr. Smet, isn't it true that
you are aware that Swenson Spreader has approached
pai nt conpanies to refornmulate their paints?

A Yes.

Q Why woul d Swenson Spr eader approach paint

conpani es if, according to your note, they have "no

interest in the environment"?
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M5. ARCHER: | woul d object to that
guestion. Dr. Snet has no personal know edge of
why Swenson Spreader would or would not contact
pai nt suppliers.

MR. MEASON: He already testified that he
knows that they did contact paint suppliers. There
is much testinony on the record. | don't think it
i s beyond dispute that Swenson has gone to paint
suppliers. Dr. Smet has adnmitted, a few m nutes
ago, that they have done that. This is nothing
new.

M5. ARCHER  You are asking Dr. Snet to
specul ate as to the notives of Swenson Spreader in
this questi on.

MR. MEASON: No, | am asking him
basically for why he feels that Swenson Spreader
has no interest in the environnment, when they have
gone to paint conpanies to reformulate their
pai nts.

HEARI NG OFFI CER FRANK: That's a
di fferent question than the question you asked.

MR, MEASON:  Ckay.

HEARI NG OFFI CER FRANK: If you want to

ask that one, please do.
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MR, MEASON: Ckay. | will ask that
guesti on.

Q (By M. Meason) Dr. Snet, in that you
have a witten note here in your own handwiting
that is underscored "no interest in the
environment" if that is your belief, how can you
expl ai n Swenson Spreader's paint reformul ation
attenpts?

M5. ARCHER: | would al so object to that
guestion, as a handwitten note based on Dr. Snet's
personal opinion at the tinme of one, | believe it
was a conference call, and extrapolates -- it calls
for specul ation, extrapolating that to apply for
Swenson's efforts at refornulation

HEARI NG OFFI CER FRANK: | amgoing to
all ow the question

Do you renenber it?

THE WTNESS: | think |I have a good
i dea.

HEARI NG OFFI CER FRANK:  Ckay.

THE WTNESS: Certainly, the interest in
reforrmul ating paints is a positive step forward.
But ny opinion about the no interest in the

envi ronment was based on the appearance that
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Swenson did not want to -- they wanted a standard
that was confortable to them at about 5.0 pounds
per gallon standard, and didn't seeminterested in
trying to nmeet the 3.5 and work with the Agency.

Q (By M. Meason) Isn't it true that the
conpany approached pai nt conpanies to reformul ate
the paints? Yes or no?

A Sonme of the paints, yes, | amsure.

HEARI NG OFFI CER FRANK: Do you know
t hat ?

THE WTNESS: As | gathered fromthe
informati on available to ne, | had that inpression.

Q (By M. Meason) |Is that a yes?

A Yes.

Q Isn't it true that Swenson Spreader
travel ed down to Springfield for that neeting that
you participated in last fall?

M5. ARCHER  (bjection as to rel evance.

HEARI NG OFFI CER FRANK: M. Meason, how
is this relevant?

MR. MEASON: Dr. Smet has inplied that
t he conpany has "no interest in the environnent”
and took a hard-line approach in the adjusted

standard. The conpany, at his request, went down
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to Springfield to hold the neeting, has held at
| east one teleconference with all parties since
that tine in an attenpt to nmeet the concerns of the
Agency.
THE WTNESS: In the interest of the
Agency - -
HEARI NG OFFI CER FRANK: M. Snet, | am
ruling on the objection
I am going to go ahead and all ow t he
guestion. But we are going to have to have it read
back, because you are answering a different
guestion now.
(Wher eupon the requested
portion of the record was read
back by the Reporter.)
THE W TNESS: Swenson wanted to --
MR. MEASON: Pl ease answer the question.
THE W TNESS:  Yes.

Q (By M. Meason) Isn't it true that Jim
Schul a (spelled phonetically) the president of
Meyer Products, attended that neeting, all the way
from Chi 0?

A Yes.

Q Isn't it true that Bob Schultz, the
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Ceneral Counsel of Louis Berknan Conpany travel ed
to Springfield fromPittsburgh?

A Yes.

Q Isn't it true that the rest of the
Swenson personnel travel ed down fromthe Rockford
area?

A Yes.

MR. MEASON: Thank you. | have nothing
further.
HEARI NG OFFI CER FRANK: Ms. Archer?
FURTHER REDI RECT EXAM NATI ON
BY MS. ARCHER:

Q Dr. Smet, you testified that Swenson

Spreader did conme down last fall for a neeting with

the Agency in Springfield?

A Yes.

Q When did you contact the Illinois
Departnent of Transportation, the Kansas Depart nent
of Transportation, and the Sanganon County --

A It was prior to that neeting.

Q Why did you contact those entities?

A Because based on the first draft of the
petition, which | read through, that was when |

noted the inconsistencies or things that | wanted
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to investigate and went ahead and called up | DOT
and KDOT.

Q M. Meason referred you to Section
215.204 Kand M | believe. If | can show you
that, could you read what source categories
those -- what is K for?

A Kis for heavy off-highway vehicle
products.

Q What is the VOMIlimts for extrene
per fornmance prinme coat?

A For prime coat it is 3.5.

Q Ckay. Under M what is that subcategory
for?

A That is existing diesel electric
| oconotive coating lines in Cook County.

Q What is the VOMIlimt for extrene
perfornmance prinme coat under that?

A It is 3.5.

Q Is it your understanding that Swenson
Spreader's operations are simlar to those
categories for extrene perfornance prinme coat
operations?

A Yes.

M5. ARCHER  Thank you. | have nothing
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further.

HEARI NG OFFI CER FRANK

MR MEASON: |

M. Meason?

have not hing further.

HEARI NG OFFI CER FRANK

go off the record and take a | unch break.

Ckay.

Then let's

(Whereupon a lunch recess was

taken from 12: 45 p. m

p.m)
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AFTERNOON SESSI ON
(May 21, 1997; 1:50 p.m)
HEARI NG OFFI CER FRANK:  Back on the
record.
M. Meason, | believe you had sonething
that you wanted to discuss before we continued.
MR. MEASON: Right. | had neglected to
attenpt to introduce two docunents that | would
i ke to have admtted as exhibits.
The first | amshowing to Ms. Archer and
Ms. Sawyer right now It is the undated, unsigned
note that Dr. Smet took credit for penning, which
has the one line in his handwiting underscored,
"W th no interest in the environment." | would
nove that that be admtted into evidence.
HEARI NG OFFI CER FRANK: Is there any
obj ecti on?
M5. SAWER  No obj ecti on.
HEARI NG OFFI CER FRANK: Ckay. Then that
wi Il be marked as Petitioner's Exhibit Nunber 21
(Wher eupon sai d docunment was
duly marked for purposes of
identification and admtted

into evidence as Petitioner's

191

KEEFE REPORTI NG COVPANY
Belleville, Illinois



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Exhi bit 21 as of this date.)

HEARI NG OFFI CER FRANK: Okay. The next
itenf

MR. MEASON. The other itemis the
Cctober 4th, 1995 letter fromTerry Rielly of
Swenson Spreader to TomVWallin of the Illinois EPA,
regardi ng taking exception to bids and attenpting
to hold in strictest confidence Swenson's role in
bringing this situation to the Illinois EPA' s
attention.

I will show that docunent to Bonnie and
to Ms. Archer.

HEARI NG OFFI CER FRANK: |s there any
obj ecti on?

M5. SAWER  No.

HEARI NG OFFI CER FRANK:  Then the Cct ober
4th, 1995, Terry Rielly letter will be nmarked as
Petitioner's Exhibit Nunber 22.

(Wher eupon sai d docunment was
duly marked for purposes of
identification and entered into
evi dence as Petitioner's

Exhi bit 22 as of this date.)

HEARI NG OFFI CER FRANK: Can we go off the
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record for just a second.
(Di scussion off the record.)
HEARI NG OFFI CER FRANK: Let's go back on
the record.
Ms. Sawyer or Ms. Archer, whoever is
going to do it, will you call your next wtness,
pl ease.
MS. SAWER: The Illinois EPA would |ike
to call Richard Hunter.
HEARI NG OFFI CER FRANK: Okay. WIIl you
pl ease swear the witness.
(Wher eupon the w tness was
sworn by the Notary Public.)
RI CHARD WI LLI AM HUNTER
havi ng been first duly sworn by the Notary Publi c,
saith as follows:
DI RECT EXAM NATI ON
BY M5. SAWER
Q WIIl you please state your nanme and spell
your | ast nane.
A Richard WIliam Hunter, HUNT-E-R
Q M. Hunter, where are you currently
enpl oyed?

A The Il1inois Departnent of
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Transportati on.

Q And how many years have you been enpl oyed
by thent

A Just over 19 years.

Q What is your current position with the
I1linois DOT?

A I amthe equi pment engi neer in the Bureau

of Operations, Division of H ghways.

Q How | ong have you been at your current
position?

A Just short of ten years.

Q Whul d you please -- do you have a coll ege
degree?

A Yes, | have a Bachel or of Science Degree

in Gvil Engineering from Rose-Hul man Institute of
Technol ogy.
Q Do you have any prof essi onal

certifications?

A I am a Licensed Professional Engineer in
I1'linois.
Q M. Hunter, could you please describe the

responsibilities that you have with your current
position?

A Yeah. | am supervisor with
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responsi bility over our equipnent unit, which

i ncl udes three sonewhat distinct functions. The
one | think that is of interest today is the

equi pnment procurement process as it relates to
trucks and equi pnent used by our operations, forces
inthe field.

In our area of responsibility we prepare
all of the specifications for the departnment's
needs. Those, in turn, are used by the Departnent
of Central Managenent Services, procurenent
services division to solicit bids for our needs.
And once those bids are taken, nmy unit is
responsi ble for providing the technical review for

conpliance for the specifications.

Q Coul d you pl ease describe the previous
positions you have held at the Illinois DOT?
A Prior to my current position | was

Equi prent Speci ficati ons and Devel opnent Engi neer
and | held that position from 1978 until 1987.
That position basically was directly responsible
for the preparation of bid specifications and
renewal of bids and reconmendati ons.

Q As part of your current position with the

I1linois Departnent of Transportation, are you
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i nvolved with the procurenent process for salt
spreaders for spreaders of --

A We are involved in the procurenent of all
types of equipnent, including the salt spreaders
used on our hi ghway mai ntenance trucks.

Q If the Illinois Departnent of
Transportati on needs new spreaders, how are bids
sought ?

A There are two ways in which we receive
salt spreaders. The first is through direct
solicitation of bids through the Procurenent
Services Division of CM5. |In that scenario
typically what happens is we devel op an estimated
guantity of need for the departnent, we prepare or
updat e specifications for that product and forward
t hose needs to Procurenent Services.

They, in turn, generally will devel op
what is called a termcontract where they wll
solicit bids in order to establish a price for a
contract that will extend over a year. That allows
us to order on an as needed basis. Frequently that
contract contains a renewal clause that allows for,
wi th mutual agreenent of both the State and the

vendor, to renew that for one year.
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The ot her method in which spreaders are

obt ai ned by the departnment would be in a
subcontract arrangenent. It is typical for us to
purchase our trucks annually, again, on a bid basis
t hrough the Departnent of Central Managenent
Services, in what is commonly referred to as a
turn-key fashion or a conplete fashion, thereby the
prime contractor will subcontract conponent parts,
such as the spreaders. The nost common nethod is
first, although sone product is procured through
t he second net hod.

Q Does this invitation for bids or term
contract include bid specifications?

A It includes bid specifications that are
prepared by the Departnment of Transportation.

Q After the bid period closes, do you or
your staff review the bids to deternmine if nininum

specifications are nmet?

A W do.
Q Once m ni mum speci fications are net, what
gui des the decision as to which conmpany will be

awar ded the contract?
A The | owest one. The | ow bidder in

conmpliance will be awarded the contract. | should
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qualify that and say that with -- that assum ng
that that bidder is qualified and neets all of the
other contract requirenents stipulated by CM5. But
fromour perspective, if there is conpliance for
specifications then we would reconmmend award to CVB
based on the | ow bid.

Q M. Hunter, you have in front of you a
docunent that is Petitioner's Exhibit 1, I
believe. If you would turn to Section D2 of that

docunment. M. Hunter, can you identify that

docunent ?
A It is one of our bid specifications dated
January of 1994. It covers our dunp body nounted,

| arge hopper body type spreaders. That's basically
all | can tell you about it, unless you want to go

through it in detail.

Q I will ask sone nore detail ed questions
onit. If you will look at the page nunbered one
of six.

A Ckay.

Q It indicates, if you will ook at nunber

one under bidders quoting other than specified
equi pnment nust submt their bid with witten proof

of the follow ng.
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A Uh- huh.

Q Coul d you take a | ook at nunber one and
expl ai n what that neans in how you eval uate whet her
they have nmet that requirenent to supply witten
proof ?

A Ckay. The purpose of that section of the
docunment and that particul ar paragraph was pl aced
in here in an effort by the departnent to nake sure
t hat new bi dders, bidders who were not known to the
State or known to the Departnment of Transportation
were, in fact, providing sufficient docunentation
that we coul d assess that what they were supplying
to us did, in fact, neet all of the requirenents.

It is basically standard, boilerplate
| anguage that we use in practically all of our
specifications, and it applies basically to new
bi dders, not conpani es that have substantially done
business with the State for sonme period of tine.

Q If you will turn to the next page, |
think it is the next page that is nunbered page
five of six.

A Ckay.

Q Under general, nunber one, what is that

specification directed at?
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A Principally it is directed at color. W
have for, basically to ny know edge, probably 35
years, the Illinois Departnent of Transportation
Di vi si on of Hi ghways has had an orange col or which,
again, to ny knowl edge is unique in the industry
and we -- it has always been our desire to try to
match that color. That's the color that we require
our trucks to be painted. The intent of the
paragraph is to get a typically manufactured
quality finish in that col or

Q At the bottom of this nunber one it says
a color sanple of which will be furnished the
successful bidder upon request. Wy does the
specification that IDOT will provide a color chip
upon request?

A Again, in an effort to assist the
successful vendor in matching the col or.

Q Whul d I DOT need to supply a color chip if
t he bi dder was going to use DuPont nunber LF1021AM?

A No, they shouldn't need a color chip with
t hat reference nunber.

Q I s DuPont nunber LF1021AM a specific
col or coating?

A We use that nunber as a reference nmatch
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to the Illinois Division of H ghways orange.
Periodically we check with DuPont to confirmthat
we have the current color match as a reference
nunber. At the time that this docunment was
prepared, that was the reference nunber that we had
for -- from DuPont to nmatch our color chip or our
col or.

Q What process do you followto evaluate if
this specification is net?

A In a normal bid eval uation process, the
fact that the space bel ow on the exhibit where it
says conplies, yes or no, if the vendor checks yes,
we woul d assune that the vendor intends to conply
and we woul d expect the vendor to conply once
awar ded the contract.

Q By "conply" what do you nean?

A Mat ch the col or.

Q Do you investigate the volatile organic
mat eri al content of the coating?

A We do not.

Q Do you attach material safety data sheets
to the termcontract when you distribute it?

A No, we do not.

Q Do you know i f you routinely accept bids
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for which the conpany uses a coating other than
DuPont Nunber LF1021AM?

A Again, | believe that we accept nany,
many products with coatings other than DuPont
coatings. CQur objective is color match, and while
there are some specific instances, this not being
one of them where we would check to clarify that
the coating we were getting is, in fact, the
coating that we asked for, in general, nobst of our
requirenments sinply say we want a col or natch, and
any industry painting process that delivers that is
acceptable to us.

Q So then in your evaluation of a bid, does
it mtter if a coating is used other than DuPont
LF1021AM as long as the color is the sane?

A As long as the color is the sane that's
fine, not a problem

Q Has Swenson Spreader Conpany been the
successful bidder in the past?

A They have been.

Q Do you have reason to believe that
Swenson has used a coating other than DuPont
LF1021AM when it has been awarded a contract in the

past ?
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A It is possible that they could have used
a different coating system W don't check that,
and there have been tinmes when the color match on
product delivered from Swenson has been
guestionable in ternms of whether it was a perfect
match or not. That, in and of itself, would
probably lead ne to question whether they were
actually using the DuPont product. |In speculation
I would say that they probably were not.

Q Does the fact that a bidder using a
coati ng other than DuPont LF1021AM but uses a
coating that is the color specified, place that
conpany at a di sadvantage in being awarded a
contract?

A It is ny belief that it would not.

Q M. Hunter, |ooking again at the

specification, it is for a hopper body type

spreader ?
A Uh- huh.
Q Is this consistent with your current bid

specification for this type of spreader?
A This particular date on this docunent is
not current. | believe our nost current

specifications for this product and our other
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spreaders, spreader specifications carry a 1995
date on them

Q In all cases when you order a spreader
do you specify that the spreader nust be painted?

A No. Recently, starting in 1994 or 1995,
we started buying sonme of our spreaders,
particularly the | arger hopper body type spreaders,
as described by the title in this particul ar case,
with a significant anmount of the conmponent to be
made out of stainless steel. So in those cases we
do not require the stainless to be painted and the
nonst ai nl ess exposed parts, of which there are a
few, we require to be painted bl ack

Q Do you still require that certain forns
of spreaders or do you still specify that certain
types of spreaders need to be coated or painted?

A VWhat is referred to in the industry as

tail gate type spreaders that nmount under the

tailgate of a dunp truck, we still require those to
be painted the Illinois H ghway O ange.
Q Does your current bid specification

i nclude the sane | anguage as this one does under
one, on page five of six, essentially?

A I think essentially that -- the DuPont
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reference is still the sane. The ML4 reference my
have changed. Wthout |ooking at docunentation
with me | couldn't tell you for sure.
Q But in terms of the other |anguage it
seens consistent with your specifications?
A The | anguage is consistent with the
current specifications.
M5. SAWER That's all of the questions
I have of this w tness.
HEARI NG OFFI CER FRANK: Ckay. M.
Meason?
CRCSS EXAM NATI ON
BY MR MEASON:
Q M. Hunter, you stated on direct
exam nation that your office or you review the
m ni num speci fications on bids received and,
general ly speaking, the bids are awarded to the
| owest bidder in conpliance with al

specifications; is that correct?

A That's correct.
Q Isn't it true that if a conmpany checked
no with regard -- on page five of six on D2 where

the request for proposal tal ks about the coating,

isn't it true if they checked no, would that --
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isn't it true that that would be not in conpliance
with the spec?

A The purpose of the questionnaire and the
reason for the yes and no is for clarification. It
is not an uncomon practice for us to, if we see a
no answer, to inquire of the bidder as to the
nature of the no answer, and to nake sure that both
parties understand the nature of the no answer in
terns of our requirenents.

I could not say unequivocally that
checki ng a no box anywhere in our questionnaire
woul d necessarily lead to the bid being fully
rejected at that point in time wthout further
i nvesti gati on.

Q But isn't it true that if you do check a
box no that that is certainly not going to help a
bi dder's chances?

A I woul d agree.

Q You stated that I1DOI"s listing of the
coating specification in the RFP is quote, unquote,
principally directed at color; isn't that correct?

A That's correct.

Q And that there is 35 years of using a

particul ar col or orange --
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That is correct.
-- on | DOT equi pnent ?

(Nodded head up and down.)

O r» O >

It is unique in the industry?

A Uh- huh. To ny know edge it is unique in
the industry.

Q You al so stated that periodically |DOT
goes back to DuPont to insure that the nunber that
you list in your RFPs still corresponds to the
color; isn't that correct?

A That's correct.

Q When you al so stated that you don't ask
DuPont what the VOC, the volatile organic content,
is on their paint fornulations at any point of
tinme?

MS. SAWER: | believe that m sstates his
t esti nony.

HEARI NG OFFI CER FRANK: Can you state
your question again?

Q (By M. Meason) Do you inquire of DuPont
of what its volatile organic naterial content is of
its coating?

M5. SAWER  You are asking a new

guesti on.
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HEARI NG OFFI CER FRANK: That's a new
guestion. That's fine.
THE WTNESS: Gkay. On the occasions
when | have personally asked DuPont for a
confirmation of reference nunber | have not asked
for that. | cannot speak for staff on that matter.
Q (By M. Meason) Ckay. Do you know what

I1linois EPA's regul atory standard is for VOM

content ?

A | do not.

Q Ckay. |If you could turn one nore page.

A Ckay.

Q You will see an MSDS sheet --

A Ckay.

Q -- for DuPont 1021A.

A Ckay.

Q Is that the paint that is speced in
| DOT' s RFP?

A The nunbers are not a match. W use

LF1021AM  This is 1021A

Q Ckay. Do you know what the letters LF
stand for?

A | do not.

Q Do you know what the letter A stands for?
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A | do not.
Q Do you know what the letter Mstands for?
A | do not.
Q If you could turn one nore page. At the

very bottomright-hand corner of the witing. --
A Ckay.
Q -- you see a term VOC as packaged. What
i s that nunber?
M5. SAWER  (bj ection. Rel evance.
MR MEASON: It is the MSDS sheet.
HEARI NG OFFI CER FRANK: | amgoing to
allowit.
Pl ease answer the question.
THE WTNESS: It is 4.3.

Q (By M. Meason) Thank you. |If you could

turn about five nore pages, still within D2.
A Ckay.
Q You will conme to a second MSDS sheet .
A Uh- huh.
Q And is that nunber for DuPont 1021 -- is

that coating for DuPont 1021A Alt 2 lead free?

A Ckay.
Q Is that true?
A | see it.
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Q Is it true?

A I don't know. Maybe you need to repeat
the question. | amw th you on the page.
Q | amjust asking for a yes or a ho. |Is

that what it states?
A That's what it says.
Q Wbul d you turn one nore --

HEARI NG OFFI CER FRANK: Let's go off the
record for a mnute.

(Di scussion off the record.)

HEARI NG OFFI CER FRANK: Let's go ahead
and go back on the record.

M5. SAWER | would like to object,
because if that is the purpose of his question,
then he hasn't found a connection between this
docunent and the --

HEARI NG OFFI CER FRANK: Ckay. For
pur poses of the record, we went off the record and
| asked M. Meason if he had questions on these
nunbers for the witness or if he was just sinply
going to have the witness read the nunbers into the
record, because it is ny feeling that the nunbers
are already in evidence, and they have been read in

by two ot her wi tnesses.
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M. Meason, you may respond to that.

MR. MEASON. This is the Illinois
Departnent of Transportation representative
testifying on a particular Illinois DOT request for
proposal for a particular DuPont coating, and we
have the two DuPont MSDS sheets for that coating.

I think it is proper to highlight the VOC content
of the coatings that the Illinois DOT is specifying
that --

HEARI NG OFFI CER FRANK: M. Meason, you
are not answering ny question. M question is do
you have specific questions about that informtion
or are you going to have himread those itens into
the record?

MR. MEASON: | have a specific question

HEARI NG OFFI CER FRANK:  Ckay. Then |
woul d ask that you proceed with your specific
guestions, because this infornmation is already in
the record.

MR. MEASON:  Ckay.

Q (By M. Meason) On the second MSDS sheet,
what is the VOC content of that paint?

HEARI NG OFFI CER FRANK: M. Meason, that

is exactly what | amtal king about. This

211

KEEFE REPORTI NG COVPANY
Belleville, Illinois



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

information is in the record. This w tness does
not need toread it in. It is already part of
evidence in the record.
MR, MEASON: Al right. | thought you
wanted ne to ask the question
HEARI NG OFFI CER FRANK:  No. | want you

to nove on. |If you have specific questions about
IDOT or how it relates to this that's fine, but
this witness does not need to reread this evidence
into the record.

Q (By M. Meason) M. Hunter, have you ever
heard the term Centaury (spelled phonetically)?

A Yes.

Q Do you know what Centaury neans?

A It is a trade nanme, | believe, for DuPont
I have seen the trade nanme in reference to one of
their coating |ines.

Q Isn't it true that this paint is a
Centaury, a DuPont Centaury?

A | do not know that.

Q Isn't it true that when you issue your
request for proposals you do not attach a nateri al
safety data sheet for the paint you are specifying

in your RFP?
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MS. SAWER:  Asked and answer ed.
HEARI NG OFFI CER FRANK:  Sust ai ned. That
was asked on direct. The answer was yes.
Q (By M. Meason) You stated that your

office is basically only interested that the col or

mat ches?
A That's correct.
Q You al so nentioned that in the past you

seemto recall that sone of Swenson's colors were
not quite what the departnent had expected?

A That is correct.

Q If Swenson's paints flaked off very
quickly in the field, would that be a concern to
t he Department?

A It could be a concern

Q If Swenson's products rusted very quickly
inthe field, would that be a concern to the
Depart nment ?

A It could be a concern

Q Isn't it true that coatings entail not
only a color but also various hardeni ng and dryi ng
and durability conmponents in a coating?

A As | understand industrial coatings, yes,

I would say those were all factors. They are not a
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consi deration of our specifications.

Q Isn't it true that you have never gone to
DuPont with regard to this particular paint and
told it to delete all the other data in the
coating, | will call it a nunber, to sinply have
the col or code instead of all of the other
conmponents |isted?

A | amnot sure | follow the question

Q Earlier | asked you whether you knew what
the letter L and F stood for.

A (Nodded head up and down.)

Q You stated you did not know?

A | did not, that's correct.

Q | asked you if you knew what the letter A
stood for and you said you did not know?

A Correct.

Q | asked you what the letter M stood for
and you did not know?

A Correct.

Q Did you or the Departnent ever ask DuPont
what those neant ?

A | personally did not ask DuPont what
those neant. | cannot speak for staff who may have

i nqui red of DuPont at other tines.
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MR. MEASON: | have nothing further.

HEARI NG OFFI CER FRANK: Ms. Sawyer ?

MS. SAWER: No redirect.

HEARI NG OFFI CER FRANK: Ckay. Thank you
very much. Thank you for being so patient this
nor ni ng.

(The witness left the stand.)

MR. MEASON: May | take a brief break?

HEARI NG OFFI CER FRANK: Sure. Let's take
a five mnute break.

(Wher eupon a short recess was
t aken.)

HEARI NG OFFI CER FRANK: Back on the

record.

Al right. WII the Agency call its next
Wi t ness?

M5. SAWER  The Agency calls Dr. John
Reed.

HEARI NG OFFI CER FRANK:  WI 1 you pl ease
swear the wtness.
(Wher eupon the w tness was
sworn by the Notary Public.)
JOHN CHARLES REED

havi ng been first duly sworn by the Notary Publi c,
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saith as follows:
DI RECT EXAM NATI ON
BY M5. SAWER
Q Dr. Reed, would you pl ease state your
nane and spell your |ast nane?
A John Charles Reed, R-E-E-D
MS. SAWER: | have a docunent that |
woul d i ke to introduce.
HEARI NG OFFI CER FRANK: Okay. Could we
go off the record for just a minute.
(Di scussion off the record.)
HEARI NG OFFI CER FRANK: Let's go back on
the record.
M5. SAWER | will present this docunent
to M. Meason for his review.

MR. MEASON: Is this the sanme one | got

yest er day.

M5. SAWER  Yes.

MR. MEASON:  Ckay.

M5. SAWER Did you want to see it, M.
Frank?

HEARI NG OFFI CER FRANK:  Yes. | am sure
you know what it is.

THE WTNESS: Yes, it is a resunme of ny
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backgr ound.
HEARI NG OFFI CER FRANK: Ms. Sawyer, did
you want to nove for its adm ssion?
MS. SAWER: Yes. Could | admit the
resune of Dr. Reed into evidence.
HEARI NG OFFI CER FRANK: Okay. |Is there
any objection?
MR. MEASON:  No.
HEARI NG OFFI CER FRANK: Then it is
admitted as Respondent's Exhibit Nunber 3.
(Wher eupon sai d docunment was
duly marked for purposes of
identification and adm tted
i nto evidence as Respondent's
Exhibit 3 as of this date.)

Q (By Ms. Sawyer) Dr. Reed, | amjust going
to go through a couple of points on the resune that
are included on the resune.

Coul d you pl ease expl ain your educationa
backgr ound?

A | have a Bachel ors Degree in chenica
engi neering, a Master's Degree in chem cal
engi neering, and a Doctorate Degree in chenica

engi neering. | have al so taken additional work at
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the University of Tulsa and at Lincoln Land
Communi ty Col | ege

Q Dr. Reed, do you have any professional
certifications?

A Yes, | am a Professional Engineer in both
IIlinois and Okl ahoma.

Q Dr. Reed, where are you currently
enpl oyed?

A At the Illinois Environnental Protection
Agency.

Q How | ong have you been enpl oyed by the
I1linois EPA?

A Si nce Decenber of 1971, approxinately 25
and a half years.

Q What is your current position with the
I1linois EPA?

A I am a Senior Public Service
Adm ni strator that reports to the Bureau of Air
Manager .

Q And how many years have you been at that
position, about?

A Since just about six and a half years.

Q What positions have you held previous to

t hat position?
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A Before that | was in the -- as a
supervisor in the Technical Support Unit, the
Petrol eum and Cheni cal s Manufacturing Unit. Then |
was in the Permit Unit before that, the Permt
Revi ew Unit.

Q Dr. Reed, did you participate in the
Il1linois EPA s investigation of Swenson Spreader's
adj usted standard petition?

A Yes, | did.

Q Have you participated in investigations
of adjusted standards in the past at the Illinois
EPA?

A Yes, | have.

Q Have you participated in various

rul emaki ng proceedi ngs before the Board in terns of
t echni cal support?

A That's correct. | have participated in
all of the rul emaki ngs concerned with the volatile
organi c material standards since about 1977.

Q What specific areas did you investigate
in relation to Swenson Spreader's adjusted standard
petition?

A Their cost estimtes of control equipnent

and al so the availability of powder coatings.
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Q Are you aware that Swenson has provi ded a
guote for a 32,000 standard cubic feet per mnute
af t er bur ner?

A That's correct, yes.

Q And is it your understanding that Swenson
suggests that this size is needed based on the
downdraft of the coating booth?

A That's correct, yes.

Q Can you explain a little bit about the
downdraft of the coating booth?

A Wel |, they have an open topped coating
booth that actually draws air in fromthe top down

t hrough the booth and through the floor of it.

Q Do you know how many fans are in the
boot h?
A Two.

Q Do you know the -- do you recall what the
SCFM rating for those are?

A Each of them are 16,000 SCFM or CFM
rat her.

Q Dr. Reed, what is your understanding as
to when this coating booth was installed?

A In the early 1980s, | believe.

Q Is the airflowin a coating booth
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typically designed to keep the air in the booth
bel ow the | ower explosive limt?

A It is, yes.

Q Is the | ower explosive limt one of the
maj or factors typically considered in designing the
airfl ow of the coating booth?

A It is.

Q Does the VOM content of the coatings that
will be used in the booth effect the | ower
explosive linmt?

A It does.

Q I f higher VOM content coatings are used
will the airflowin the coating booth need to be
hi gher to remain below the | ower explosive lint?

A It would have to be higher

Q If | ower VOM content coatings are used,
will the airflowin the coating booth need to be
| ower than if higher VOM content coatings were
used?

A It could be lower. It would need to be
| ower .

Q Ch, | see. From 1981 to the present,
woul d you estimate the VOM content of coatings

reduced?
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A I would say it is approximtely a 50
percent reduction in anmount of VOM generally in the
coatings that are used.

Q Based on a | ower VOM content of coatings
used today, is it your opinion that a 32,000 SCFM
ai rfl ow woul d be needed at Swenson to keep the air
bel ow the | ower explosive linit in the coating
boot h?

A I think you could use approximtely half
t he anount of air nowadays.

Q Are you aware of any OSHA standards that
may specify the level of airflow that is needed in
a coating booth?

A The OSHA standards in general are
concerned with the concentration of the -- to the
workers in the booth rather than the actual airflow
directly.

Q Does the airflow in the booth affect
the -- possibly affect the safety of the workers in
t he coating booth?

A That is correct, yes.

Q In your opinion, is it technically
feasible for Swenson to nodify the downdraft fan on

its coating booth?
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A | believe it is possible, yes.

Q Can you give sonme exanpl es of how Swenson
may acconplish this?

A One way would be sinply to use one fan
rather than two fans. Another possibility would be
to have sone recirculation in the booths so that
you woul dn't actually have to discharge as nuch air
fromthe booth.

Q And woul d - -

A And use partitions, perhaps.

Q If there was an OSHA standard to address
the airflowin the coating booth would any of these
nodi fi cati ons possi bly address the concerns of OSHA
al so?

A They could be. They definitely are
desi gned to have done that, yes.

Q | believe you stated that as part of your
i nvestigation you | ooked into powder coating
operations?

A Yes, | have.

Q Coul d you explain what you did in terns
of investigating powder coating systens?

A | contacted individuals that were

suppl yi ng these types of booths and had sone
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experience in what was required to actually have a
powder coating system

Q During your investigation did you discuss
the types of products that could be used in a
powder coating systenf

A Yes, | did.

Q VWhat are sone of the types of products
that are suitable for powder coating?

A They had a large nunber. | think there
was even a list of themin one of the docunents
t hat described the kinds of things that were being
coated by powder nowadays.

Q Is the docunent that you are referring to
Powder Coating Technol ogy Updat e?

A That is correct, yes.

Q Do you recall any of the types of uses
that were listed for powder coating operations?

A Not without seeing the docunent itself.

Q If I show you the docunment coul d that
per haps refresh your recollection?

A That's correct.

Q Coul d you take a | ook at that docunent,
Dr. Reed?

A Yes.
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Q And coul d you just describe several of
the different types of uses for powder coating?

A Yes. It nentions a | arge nunber of uses
i ncludi ng such things as tractors, vending
machi nes, water tanks, transfornmers, al um num
doors, and | think | awn nowers.

Q Thank you, Dr. Reed. | just wanted to
get a list.

A There is a large list that it nentions in
t here.

Q Ckay. |Is it your understandi ng that
large itens can be coated in powder coating
systens?

A That is correct.

Q Are you aware of any size linmtations on

the itens that can be coated in powder coatings

systens?
A No, there is no specific limtations on
t he size.
Q Is it your understanding that the cost of

the systens vary greatly based on the size of itens

that will be coated?
A No, not directly, since they can usually
nmake a systemto coat large itens. It is not
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necessarily much larger than the snmaller itens.

Q Can plastic parts be coated in powder
coati ng systens?

A Yes, they can.

Q Is there any linitations that you are
aware of on the ability of a powder coating system
to coat plastic parts?

A The plastic has to have a nelting point
that is sufficiently above the tenperature, curing
tenperature of the powder. Now, there are |ow cure
t enperat ure powders avail abl e now that can -- that
are bel ow those nelting points.

Q Do you know what these nelting points
are?

A I had it in nmy nenbo. | don't have that
bef ore ne.

Q Perhaps if you had | ooked at your neno,
could you --

A Yes, | could tell you fromthat.

Q Dr. Reed, is this the nmeno that you were
referring to?

A Yes, that's the neno | was referring to.
Low cure powders are at about 250 degrees

Fahrenheit. So the plastic nelting point, if it is
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above 350 to 400, it could be coated in a powder
coati ng operation

Q And why is there a limtation on the
ability of powder coating systens to coat plastic
parts?

A Sinmply you have to have the tenperature
such that it doesn't harmthe plastic in the curing
process for the powder.

Q Can notors be coated in a powder coating
systen?

A Yes, they can, if they use a poxy that
has wor ki ng tenperatures above 500 or 600 degrees
Fahrenheit. Mst powders will cure at 275 to 375,
so that they could be coated in a powder system

Q And why -- is the issue with notors al so
the curing tenperature?

A That is correct, yes, to nmake certain
that the notor lining, the insulation is not harned
by the curing tenperature of the powder.

Q Ckay. Dr. Reed, you stated that you were
i nvol ved with the rul emaki ngs on a nunber of VOC
rules that the Illinois EPA has proposed in the
past and that the Board has subsequently adopted?

A That's correct, yes.
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Q And were sone of these rul emakings, did
t hey invol ve coating regul ati ons?

A That's correct.

Q VWhat was the nature of your support in
t hese rul emaki ngs?

A To provide testinony as to the technical
availability and the reasonabl eness of the
regul ati ons.

Q Sir, do you have sonme understandi ng of
pai nting processes based on your involvenent in the
rul enaki ngs that deal with coatings?

A That's correct, yes.

Q And do you have some understandi ng of the
preparati on processes that goes into -- the
preparation prior to coating material s?

A That's correct, yes.

Q Such as if a nmetal part is coated is
there usually sone preparation that goes on before
that part is coated?

A Yes, there usually is, that's correct.

Q And is part of this preparation that the
part is cleaned?

A Yes, it is.

Q If the part that you are coating is

228

KEEFE REPORTI NG COVPANY
Belleville, Illinois



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

greasy or oily or otherwise dirty, do high VOV
coati ngs work better than | ower VOM coatings?

A They do, vyes.

Q Wiy is that?

A Because the higher VOM has nore of a
solventizing ability on grease and other naterial
that night be on the part.

Q Are there any advantages that you are
aware of to coating dirty parts?

A No.

Q And it is your understanding and actually
you have know edge that netal parts can be cl eaned
prior to coating?

A That's correct, yes.

Q Is there any reason that a part that is

oily or greasy cannot be cleaned prior to coating?

A No, there is no reason it could not be
cl eaned.
Q If metal parts are cleaned sufficiently,

can | ower VOM content coatings be used?

A They coul d be used, yes.

Q Dr. Reed, | amgoing to show you an
exhi bit.
A Ckay.
229
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M5. SAWER Do you know what exhi bit
this is?

HEARI NG OFFI CER FRANK: If you turn it
over, the nunber is on it there.

M5. SAWER  Thank you.

Q (By Ms. Sawyer) This is Petitioner's
Exhi bit Nunber 2. Please take a | ook at that
exhibit.

A (Wtness conplied.)

HEARI NG OFFI CER FRANK:  For the record,
it is one of the netal bars fromthe exhibits from
| ast heari ng.

Q (By Ms. Sawyer) Dr. Reed, are you aware
of any reason why this part cannot be cl eaned prior
to coating?

A I do not see any reason it could not be
cl eaned prior to coating.

Q There is no features of this part that
distinguish it from--

A This | ooks very sinilar to other parts
that | have seen that have been cl eaned.

Q Are you aware of any reason why this
part, that is Exhibit 2, cannot be coated with

coatings using -- with a VOM content of 3.5 pounds
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per gallon, if cleaned properly?

A I think it could be cleaned with -- it
could be cleaned with a | ower VOM content, such as
3.5 pounds per gallon if it was properly cleaned.

Q If it was not properly cleaned, could it
possibly present a problemin coating it with a
coating that has a VOM content of 3.5 pounds per
gal | on?

MR. MEASON: (Objection to the
characterization of "properly cleaned.”
M5. SAWER  Sufficiently, can | change
it to that?
HEARI NG OFFI CER FRANK:  Yes, | will allow
t hat .
M5. SAWER Do you renenber the
guestion?
THE WTNESS: Could you repeat the
guestion, please?
HEARI NG OFFI CER FRANK:  Coul d you read
t he question back, please.
(Wher eupon the reporter
i nadvertently read back the
guestion found on page 230,

line 22, instead of the correct
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guestion found on page 231
line 5.)
M5. SAWER O course, "properly" should

be changed to "sufficiently."

THE WTNESS: | am not aware of any
reason it could not be cleaned. | nean, it could
not be coated. | guess that was the question

Q (By Ms. Sawyer) What type of cleaning --
are nmetal parts that are being prepped for coating
typically cleaned with products containi ng VOW

A Not normally, no.

Q What type of coating process is typically
enpl oyed to prep nmetal parts for coating?

A Many of your processes involving --

MS. SAWER: Excuse me. Could | w thdraw
that question and rephrase it? | believe | stated
it incorrectly.

HEARI NG OFFI CER FRANK:  Sure.

Q (By Ms. Sawyer) What type of cleaning
process is typically enployed to prep nodel parts
for coating?

A Processes usually use an acid bath
perhaps with other nmaterials in it to passivate the

surface for the coating.
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Q Are you aware of any difficulties
associated with coating hot rolled steel with | ow
VOM cont ent coatings?

A Whul d you pl ease repeat that?

Q Are you aware of any difficulties with
coating hot rolled steel with | ow VOM cont ent
coati ngs?

A Not if it is properly cleaned.

Q Coul d there be a problemw th coating hot
rolled steel with low VOM coatings if it is not
properly cl eaned?

A Yes, there could be.

Q And this is because?

A O the rust and other material that mnight
be left on the surface.

Q In the process of your investigation of
Swenson Spreader's petition, have you becone aware
of an operation that Swenson has where they prine
coat only as applied to a product?

A | believe they have that process, yes.

Q And is it your understanding that sone of
t hese products are stored outside prior to being
top coated?

A That's correct, yes.

233

KEEFE REPORTI NG COVPANY
Belleville, Illinois



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Q Are you aware of any reason why | ow VOV
primer coatings could not be used for this type of
operation?

A I am not aware of any reason that they
could not be used if the material is properly
prepared first for coating.

Q What types of priner coats could possibly
be used for this type of operation?

A Both the high solid material or a water
based material coul d be used.

Q In your opinion, has Swenson Spreader
establ i shed that | ow VOM coatings are not avail able
for this operation?

A In my opinion they have not established
that fact.

Q And in your opinion what type of actions
does Swenson need to take to establish that
conpliant coatings are not available for this type
of operation?

A In the past | have prepared a nenp on
that subject of what | felt was necessary to be --
to be done in order to establish that fact. [If |
could have that neno | will be glad to look at it

and refer to it and nention those things.
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Q Ckay. Gve ne a nonent. | thought it
was right here in this package.

Dr. Reed, is this the nmeno that you were
referring to?

A Yes. It was prepared sone tinme ago for
another case, but | think it refers to -- it gives
you a good idea of really what has to be done if
you are going to establish what kinds of things
need to be done in order to actually prove that
there are no suitable coatings avail abl e.

Q And by prove -- by assessing what needs
to be done and to prove what needs to be done, are
you referring to prove for satisfaction of the
Agency's reconmendati on or response in a matter?

A That's correct, and also for what we feel
that ultimately has to be shown to the United
States Environnental Protection Agency and the
record to support the Board's opinions in case they
feel that that information is needed.

Q Why is it your understanding that these
types of things would be needed or inportant for
purposes of the U S. EPA s approval ?

A Vell, this has been discussed in the

Federal Register sone tinme ago. | had a Federa
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Register cite if you wish to have that.

Q Coul d you read that Federal Register
ci ted?

A Yes, it is 53 FR, 45103 to 45106,
Novenber 8th, 1988.

M5. SAWER: | would like to nove to have
this docunent admitted as an exhibit.

HEARI NG OFFI CER FRANK: Is there any
obj ecti on?

MR. MEASON:  No.

M5. SAWER | amsorry. Did |l showit
to you?

MR, MEASON. You gave ne a copy
yest er day.

M5. SAWER  Ckay.

HEARI NG OFFI CER FRANK: Okay. Then the
meno dated Novenber 23rd, 1988, to Jim O Donnel
and Barb Sharp fromJohn Reed is admtted as
Respondent's Exhi bit Nunber 4.

(Wher eupon sai d docunment was
duly marked for purposes of
identification and adm tted
i nto evidence as Respondent's

Exhibit 4 as of this date.)

236

KEEFE REPORTI NG COVPANY
Belleville, Illinois



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Q (By Ms. Sawyer) Dr. Reed, from
i nvestigati ng Swenson Spreader's petition and the
i nformati on provided in support of that petition,
do you believe that Swenson Spreader has taken the
necessary steps to establish that conpliant
coatings are not avail abl e?

A | do not. | feel that they have not
taken nost of the steps that | have nentioned
here.

Q Coul d you el aborate sone of the steps
that are included in that nmeno?

A First of all, to contact a nunber of
suppliers. | say suppliers here, to determine if
t hey have conpliant coatings. Al so, using the
current edition of the Paint Red Book. Secondly,
contacting trade associations to find out if they
know of any conpliant coatings.

Third, review ng trade publications
concerni ng conpliant coatings. Finally, placing
advertisenents in three of the | eading paint trade
journals. | do not believe they have really done
any of those steps.

Q By contacting several vendors or

suppliers of coatings, how many do you think that
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that refers to?

A I think it would refer to at |east three
or four.

Q Ckay. Dr. Reed, you refer to a Red
Book. Could you describe in greater deal what you
are referring to there?

A Well, it is a publication that is put out
by Comuni cati ons Channel s, |ncorporated of
Atl anta, Georgia. | believe you have a copy of it
t here.

Q What sort of information is contained in
t hi s docunent ?

A This gives a listing of all of the paint
suppliers in the United States and a description of
the type of materials that they have avail abl e.

Q By contacting several vendors, are you
just referring to a sinple call and asking themif
t hey have conpliant coatings?

A I think it would probably include nore
than that. You would have to give themthe
specifications as well as the infornation about the
particul ar kinds of products and so forth that you
are intending to coat. In fact, | note in there,

and one of the things that |I nention fromtine to
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time, is that in dealing with coatings one of the
t hi ngs you should really do is think seriously
about having a person that is a consultant work
with you on this, because nany tines the -- a
coating is not just sonething that you put in
directly, but it is part of a system So you have
to have both the material that you are coating and
the coating itself together with any preparation
steps considered as a systemrather than as a
separate thing. So you have to have a nuch nore
conpl ete description than just asking, hey, do you
have a coating. You have to really go into sone
detail about it.

Q By specifications, would a specification
be the col or of a coating?

A It would be nostly the particular things
that you have to nmeet in using this coating. Color
m ght be one thing. Durability would be another.
Certainly thickness is another thing that you have
to be concerned about.

Q Dr. Reed, | believe you stated initially
that part of your investigation of this adjusted
standard petition was about the cost of control

equi pnent ?
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A That's correct, yes.

Q And did you investigate the cost of using
add-on control equi pnent at Swenson?

A Yes, | did.

Q Did you calculate a control cost for
add-on control equi pnent at Swenson?

A Yes, | did.

Q And what dollar per ton cost figure did
you cal cul at e?

A Approxi mately $11, 000. 00 per ton.

Q And how did you come to that cal cul ation?

A That was using their full rate of 32,000
CFM

Q And in --

A And using a standard nethodol ogy in the
U S. EPA Cost Control Manual

Q In coming up with a dollar per ton cost
figure, did you also calculate the cost of contro
for Swenson based upon the use of |ower SCFM
aft er bur ners?

A That's correct.

Q And do you recall what the dollar per ton
cost figures you cal cul ated were based on those

different rates?
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A | have it in a nmemb. As | recall, it is

about 35 percent less if you drop the cost of --

sorry -- if you drop the CFM from 32,000 to
16, 000.

Q You don't recall what those cost figures
wer e?

A Not exact figures. Perhaps if you want

to give me the neno | can tell you

Q Ckay. |Is this the menp you are referring
to, Dr. Reed?

A That's correct. For the 32,000 CFM it
was $11, 000.00 per ton and for a 16,000 CFMit was
$7, 300. 00 per ton.

Q If you ook at the one -- the cost
cal cul ation that you have there for a 32,000 SCFM
afterburner, what was the dollar anmount that you
concl uded?

A About $11, 000. 00 per ton.

Q And is that anount consistent with the
anount that the Board had relied upon in adopting
Part 215 or Section 215.204 J?

A Yes, that's true. It was a range from
sonet hing |ike $6,000.00 to $10,000.00 at that

time. And that was in 1982, | think. So if you
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| ook at the cost elevation, it would be above
$11, 000. 00 probably today.

Q That was the cost of estimation for using
add-on control as an alternative for using
conpl i ant coatings?

A That's correct, yes.

MR, MEASON: What was that cost again? |
am sorry.

THE WTNESS: $11, 000. 00.

MR. MEASON: Ckay. Thank you.

Q (By Ms. Sawyer) Do you recall what the
cost was that the Board relied upon in adopting the
rul e?

THE WTNESS: Only in rough ternms. |
don't have the nmeno or whatever, the docunent,
before ne.

Q VWhat is your recollection of what that
cost was?

A My recollection is up to $10, 000.00 per
ton was possible for add-on control equipnent.

MS. SAWER: | have a docunent that |
will showto M. Meason. | think you have a copy
of this.

MR, MEASON: (Nodded head up and down.)
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HEARI NG OFFI CER FRANK: That's fi ne.

Q (By Ms. Sawyer) Dr. Reed, could you read
the title of that docunent?

A It is "The Effect of RACT I
Environnmental Controls in Illinois, R80-5. It is
docunent number 81/ 28.

Q And was this docunent relied upon by the
Board in adopting surface coating limtations for
m scel | aneous netal parts and products category?

A Yes, this is what | believe we called the
econom ¢ inpact statement that was part of the
record for that proceeding.

Q Dr. Reed, could you turn to page, |
believe it is 65.

A Let's see here.

Q Wait a second. Could you turn to page
53.

A 53. Ckay. Here it is, 53.

Q And on page 53, does a chapter begin
addressi ng surface coating of nmetal products?

A That's correct.

Q Al right. |If you could turn to page
63.

A Ckay. Yes.
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Q There are costs listed in table 3.11?
A Yes.
Q There are costs listed for incineration?
A | amtrying to see where that is at.
Yes, | see incineration costs here.
Q There are different costs listed for
small, nediumand large facilities?

A Ri ght, uh-huh

Q If you ook to the Colum C, titled
Annual Cost, and in parens $1,000.00, in a medium
sized facility under incineration, is that the cost
that you were referring to as the annual cost in

coming up with your estimate that it was about

$10, 000. 00?

A | don't recall, but it looks like it come
out at about that figure. It has that -- it is
just about that value, | think.

Q Dr. Reed, if you will turn to page 61 of

this docunent. --

A Uh- huh.

Q -- to Table 3.10.

A Ckay.

Q If you |l ook at the bottomof this table

there is an A, B and C?
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A Yes.

Q B descri bes nmedi um what they are
referring to by nmedi um sources?

A Uh- huh.

Q Coul d you read what they are descri bing
as a nedi um source?

A G eater than 25 and | ess than 100 tons
per year.

Q Do you know what they mean, greater than
25 and less than 100 tons per year? What is that
referring to?

A That's the anount of em ssions fromthe
sour ce.

Q Dr. Reed, in your capacity at the Agency
in eval uati ng VOM content or VOM regul ati ons, have
you had the opportunity to review naterial safety
data sheets?

A Yes, | have.

Q Wul d you say you are sonmewhat famliar
with material safety data sheets?

A Yes, | am

Q VWhat is the purpose of an MSDS sheet ?

A The primary purpose is to provide

i nformati on concerning the safety of the materials.
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Q Are MBDS sheets needed for coatings?

A Yes, they are needed for coatings.

Q Do sone MBDS sheets |ist the VOM cont ent
of coatings?

A They sonetines do and they sonetines
don't.

Q If the MSDS sheet |ists the VOM content
of a coating, why is this infornmation included?

A It is just auxiliary information. It is
not really needed as part of the safety
information. It is just an additional section
usual ly at the beginning, that they put the
i nformati on about the VOM content.

Q Can the information contained i n MSDS
sheets about VOM contents, can this information be
relied upon by sources to denonstrate conpliance
with the Board's coating regul ati ons?

A No, it cannot. The Board's requirenents
are that they test by Method 24.

Q Dr. Reed, what is Method 247

A It is a nethod that is used by the U S.
EPA. It is published by the U S. EPA for
determ ning the solvent content of coatings and is

part of the Board regul ations.
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M5. SAWER: At this tine | would like to
nove to admit the docunment that Dr. Reed is hol ding
there, "The Effect of RACT || Environnental
Controls in Illinois" into evidence.

HEARI NG OFFI CER FRANK: Is there any
obj ecti on?

MR. MEASON:  No.

HEARI NG OFFI CER FRANK: Ckay. Then that
is marked as Exhibit 5 for the Respondent, and it
is admtted.

(Wher eupon sai d docunment was
duly marked for purposes of
identification and adm tted
i nto evidence as Respondent's
Exhibit 5 as of this date.)

M5. SAWER  That's all of the questions
| have for Dr. Reed at this tine.

HEARI NG OFFI CER FRANK: Ckay. | would
like to take a five mnute break

(Wher eupon a short recess was
t aken.)

HEARI NG OFFI CER FRANK:  Back on the

record.

Ms. Sawyer, | believe you were done with
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your direct?

MS. SAWER: Yes.

HEARI NG OFFI CER FRANK

Meason?

MR. MEASON: Yes.

HEARI NG OFFI CER FRANK

your Cross.

Pl ease start with

CROSS EXAM NATI ON

BY MR MEASON

Q M. Reed, isn't it true that the | ower

explosive linit is only one of the major design

factors to take into consideration in the paint

boot h desi gn?

A It is one of the najor ones. There are

other factors.

Q Are those other factors based in

regul ati on?

A There is an OSHA -- |

don't knowif it is

an OSHA. There are other standards that are

soneti mes used for paint booths or

pai nt boot hs.

required for

Q Isn't it true that there is an OSHA

regul ation that requires a m ni numof 100 feet per

m nute vel ocity through a paint

booth for hand-held
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spray guns or automatic spray guns?

A | don't think that applies to autonatic

spray guns, but it does apply to hand-hel d ones.

MR. MEASON: Can | see Petitioner's
Exhibit 20, | believe?

HEARI NG OFFI CER FRANK: | believe it is
in front of you.

MR. MEASON:  Ckay.

HEARI NG OFFI CER FRANK: It would be a
yel | ow sticker because it is fromtoday.

MR. MEASON:  Ckay.

Q M. Reed, | am handing you a docunent
that has been entered into evidence as Petitioner's
Exhibit 20. It is a copy of the Cccupational
Safety & Health Adm nistration Regul ati ons,
particularly it is 29 CFR 1910.94 C6, Table G 10.
If you could examine that, please.

I would like to direct your attention

down to the bottom where the Table G 10 is.

A Ckay. | see that, yes.
Q If you I ook in the design colum?
A Uh- huh.

Q VWhat is the mnimum design standard in

CSHA regul ations for air operated guns, manual or
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automati c?

A It ranges from75 to 125.

Q That's the range. |f you |look at the
desi gn col um, what does the design columm state?

A It says 100 for snall booth and 100 for
wi de booth, |arge booth.

Q Thank you very nuch

THE WTNESS: Ckay. Well, | would Iike
to explain ny --

HEARI NG OFFI CER FRANK: M. Reed, that is
up to your attorney.

THE WTNESS: kay. Forget it.

Q (By M. Meason) M. Reed, you stated that
pl astic conponents could be powder coated dependi ng
upon the nelting tenperature of the plastic part
and, | believe, the curing tenperature of the
powder paint; is that correct?

A That's correct.

Q Did you ever call any of Swenson
Spreader's conmponent suppliers to determ ne the
particul ar plastics supplied to Swenson Spreader?

A No.

Q Did you ever call Swenson Spreader's

not or suppliers to determine the types of notors
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supplied to the conpany?

A No.

Q Dr. Reed, are you aware that Swenson
Spr eader has approached Ti oga, Sherwin-WIIlianms and
DuPont to refornul ate paints?

A | am aware of Tioga, but | am not aware
of the others.

Q Did you call Tioga to confirm whether

Swenson Spreader had approached it to reformulate

pai nt s?

A No.

Q Finally, just so that it is clear in the
record, | believe you stated on direct that

coatings entail three basic properties; color,

durability, and thickness. Ws that correct?

A The record will have to speak for
itself.

Q Is color a conponent of a coating?

A It can be.

Q Is durability -- can durability be a

conmponent of a coating?

A Yes.
Q Can thi ckness be a conponent of a
coati ng?
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A Yes.

MR. MEASON: Thank you. No further
guesti ons.

HEARI NG OFFI CER FRANK:  All right. M.
Sawyer ?

M5. SAWER | don't have anything el se.

HEARI NG OFFI CER FRANK: Ckay. Thank you
very much, Dr. Reed.

(The witness left the stand.)

HEARI NG OFFI CER FRANK: Are we done with
this witness? Can he go hone?

THE WTNESS: | amin process of going.

HEARI NG OFFI CER FRANK: Is that okay?

M5. SAWER  Yes. Thank you very nuch.

HEARI NG OFFI CER FRANK: Let's go off the
record.

(Di scussion off the record.)

HEARI NG OFFI CER FRANK:  Back on the
record.

| believe you called Gary Beckstead as
your next witness?

M5. SAWYER  Yes.

HEARI NG OFFI CER FRANK:  Woul d the court

reporter please swear the w tness.
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(Wher eupon the w tness was
sworn by the Notary Public.)
GARY BECKSTEAD
havi ng been first duly sworn by the Notary Publi c,
saith as follows:
DI RECT EXAM NATI ON
BY M5. SAWER
Q WIIl you please state and spell your
nane.
A My name is Gary Beckstead,
B-E-C K-S-T-E-A-D.
Q M. Beckstead, could you -- do you have a
col | ege degree?
A Yes, | have two of them | have a
Bachel or's Degree in Ceram c Engi neering from
Ceorgia Tech and a Master's Degree in Metallurgical

Engi neering from St anford.

Q M. Beckstead, where are you currently
enpl oyed?
A I am enployed with the Illinois EPA in

the Bureau of Air, inthe Air Quality Pl anning
Section, in the Ozone Unit.
Q And how many years have you been enpl oyed

by the Illinois EPA?
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A | aminto ny seventh year with them
Q And what is your current position?
A I am an Environnental Protection Engi neer

I1l, in the Ozone Unit.

Q How many years have you been in that
position?

A My entire career with the Illinois EPA,
seven.

Q As part of your responsibilities
associated with that position, do you provide
techni cal support in rul emakings that the Agency is
i nvol ved in?

A Yes, | do.

Q And what is the nature of that technical
support ?

A My responsibilities are the assessnent of
Reasonabl y Avail abl e Control Technol ogy. |
technically support proposed rules or current rules
as they are interpreted in proceedi ngs such as
this, adjusted standards and variances, | am
someti mes cal |l ed upon

My general responsibilities are also in
the area of stationary point source enissions

i nventories, quality control assurance.
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Q M . Beckstead, have you ever been
i nvolved in any rul emaki ngs involving volatile
organic material regul ations?

A Yes. | was involved in the geographic
expansi on of RACT, Reasonably Avail able Contro
Technol ogy, for G undy and Kendal|l Counties. | was
i nvolved in the major source of RACT regul ations.

I was also involved in the tightening of coating
standards in our 15 percent ROP plan. | have
recently been involved in the em ssions reduction
mar keti ng systemrul es presently before the Board.

Q You referred to 15 percent ROP coating
tightening -- or tightening of the coating
standards for 15 percent ROP. Were do those rules
appl y?

A In the severe nonattainnent area of
Chi cago, which are the six counties and two

t ownshi ps, two townships in the Kendall and G undy

Counti es.
Q In connection with that rul emaking, did
you evaluate or did you -- in connection with that

rul enmaki ng, was the standard for m scellaneous
netal parts and products tightened?

A Yes, it was.
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Q Did you provide technical support for

that --

A Yes, | did.

Q -- aspect of the rul emaki ng? As part of
your functions at the Illinois EPA, do you

i nvestigate adjusted standard petitions?
A Yes, | do.
Q Do you investigate other site specific
proceedi hgs, such as variances or site specific
rul es?
A Yes, | did.
Q Did you participate in the Illinois EPA' s
i nvestigation of Swenson Spreader's adj usted
standard petition?
A Yes, | did.
Q What specific areas did you investigate?
A I was called on to assess the Reasonably
Avai | abl e Control Technol ogy for Swenson as well as
stack testing, cost, primarily economic factors.
Q Are you -- could you please -- could we
get hima copy of Exhibit 1?
HEARI NG OFFI CER FRANK: | have got it
right here.
THE WTNESS: Exhibit | or Exhibit 1?
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Q (By Ms. Sawyer) Well, the whol e docunent
is Exhibit 1?

A Ch, okay. Excuse ne.

Q You can turn -- | think Exhibit | m ght
be the right spot, though, as it turns out. |Is
that the section on the Brule --

A Yes.

Q As part of your investigation, did you --
are you fanmiliar with a quote provided by Swenson
inits adjusted standard petition from Brul e?

A Yes, | have seen two from Brul e,

di fferent dates, but the sane conpany, yes.

Q Ckay. You said you have seen two. WAs
one of them attached to the adjusted standard
petition?

A Yes.

Q And is that the quote that you | ooked at
that you are looking at now in Exhibit 1?

A Yes, | am

Q VWhat type of systemis this quote for?

A This is a recuperative thermal oxidizer.
Brule calls it Mdel FB1270.

Q In Swenson's adj usted standard petition,

did they provide a calculation for controlled costs
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based on this cost estinmte?

A Yes, they did.

Q And was that included in the body of the
petition rather than an attachnent?

A Yes, it is.

Q In the calculation -- | amnot certain
what page it is on. | amon page 19, but | am not
certain this is the final anmended version --

A These pages are not nunbered here.

Q -- of the actual petition. I will point

you to the right spot in the front part on page

19.
MR, MEASON: What does your start with?
M5. SAWER W can start there. Page
19. kay.
MR MEASON. That's the old 19.
HEARI NG OFFI CER FRANK: Well, it is
Exhi bit 1.
M5. SAWER  Ckay.
Q (By Ms. Sawyer) On Exhibit 1, did they
provide -- or | should say in their origina

adj usted standard petition, that is Exhibit 1, that
has been introduced as Exhibit 1, did they provide

a cost for stack testing?
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A Yes.

Q And what does the cost include?

A It says $100,000.00 for stack test, with
two in parenthesis.

MR, MEASON: (bjection. W have
introduced into evidence the fourth amendnent to
the petition as Exhibit 16. These pages --

HEARI NG OFFI CER FRANK:  And you can ask
hi m questions about that if you wish to. | am not
going to pernit Ms. Sawyer from asking questions
about the anmended -- well, it is the third amended
petition. |If you don't believe that that
adequately represents Swenson's position, then you
can ask him questions about the fourth amended
petition on cross.

MR, MEASON: All right.

HEARI NG OFFI CER FRANK: Ms. Sawyer,
pl ease conti nue.

Q (By Ms. Sawyer) Okay. So just to kind of
retrace the steps, you said that it included two
stack tests at 50,000? |Is that what it indicated?

A That woul d be correct, yes.

Q So the total anpunt included for stack

tests was $100, 000. 00?
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A That's correct.

Q Did you investigate the cost of stack

A Yes, | did.

Q In this part of your investigation of
this petition?

A (Nodded head up and down.)

Q And what did you | earn about the cost of

stack tests?

A I haven't revisited that neno lately, but
as | recall, the stack test costs were in the
nei ghborhood of -- fromfour vendors was in the

range of $7,500.00 to $15, 000. 00.
Q M. Beckstead, | amgoing to hand you a

docunent .

I can showit to M. Meason quickly.
This is the Response of the Illinois Environnmenta
Protection Agency in this natter.

MR. MEASON. This is what --

M5. SAWER  Yes.

MR. MEASON:  Ckay.

HEARI NG OFFI CER FRANK:  Thi s has not been
mar ked as an exhibit, but it is part of the

record.
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M5. SAWER It is part of the record, so

we don't --

HEARI NG OFFI CER FRANK: Ri ght.

M5. SAWER -- have to worry about doing
that? Ckay.

Q (By Ms. Sawyer) M. Beckstead, attached
to the Agency's response was an affidavit of yours,
and it provided informati on on what you had | earned
about stack test costs.

Could you just read a little bit of that
i nformati on, the costs that you found out in your
i nquiry?

A | contacted four firms. Gace Tech
Systens estinated their cost for stack testing to
be in the range of $7,000.00 to $10,000.00. ENSR
estimated their costs to be in the range of
$8, 000. 00 to $9, 500.00. Hayden estinmated their
costs to be in the range of $7,500.00 to
$10, 000.00. Cean Air Engineering just gave nme one
estimate and they said $15,000.00. There are
nunbers and al so the personnel that | talked to
listed there also. | didn't read those, but they
are present.

MR. SAWER May | see a copy of,
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believe it is Exhibit Nunmber 57

MR. MEASON. CQur Exhibit 57

M5. SAWER  Yes.

HEARI NG OFFI CER FRANK: It woul d have a
green sti cker.

MS5. SAWWER: This is it.

Q (By Ms. Sawyer) | am show ng you a copy
of Petitioner's Exhibit Nunmber 5. Can you take a
| ook at that exhibit?

Does that exhibit include stack test
prices or stack test costs, that you can determ ne?

A | see nothing in regards to stack
testing.

Q Ckay. Now | am show ng you a copy of
Petitioner's Exhibit 16. |If you could reviewthe
| ast paragraph on page 19, and then the information
conti nui ng over to page 20.

A (Wtness conplied.)

Q Do you see anywhere in that docunent
where the costs for stack tests is included?

A No, | do not.

Q As part of your investigation of Swenson
Spreader's adjusted standard petition, did you

cal culate a cost of control for Swenson Spreader
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based on the Brule cost estimte that was attached
to that petition?

A Yes, | did.

Q If you would | ook again to the response,
the Agency's response, | think if you just flip a
coupl e of pages.

A Ckay.

Q Was this cost attached to the Agency's
response?

A Yes.

Q How is it identified?

A Table 1 is the capital cost for thermal
oxi di zer at Swenson Spreader. Table 2 is the
annual cost for a thermal oxidizer at Swenson
Spr eader .

Q Coul d you pl ease expl ain how you prepared
this cost cal cul ation?

A It is based on nethodol ogy proposed and
presented by the U S. EPA in their QAQPS Contr ol
Cost Manual of January 1990. It is taken from
Table 3-9. Basically, the costs, the capital costs
were cal cul ated fromthe purchase price of
equi pnent, which Brule did provide. |If there is

any auxiliary equipnment, there is an allotment for
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t hat .

Al'so added in is instrunentation at ten
percent of the purchased equi pnment cost. The sales
tax, which is .0725 here in Illinois, as part of
the -- as applied to the purchased equi prent cost,
and a freight factor of .05 of the purchase
equi pnent cost, which gives you a grand total of,
in this particular instance, starting with
$203, 720. 00, which was the given cost fromthe
Brul e quote, | have a purchase equi pnent cost of
$249, 048. 00.

Fromthere we go to a direct installation
cost, which are based on a percentage of the
pur chased equi prent cost, which | have included in
this submittal. Foundation support is 800 percent
of that. Handling erection is 14 percent of that.
El ectrical was four percent. Piping was two
percent. Installation was one percent. FPainting
was one percent. Wich would give a direct
installation cost of $74,714.00.

Brul e al so nmentioned that there would be
some buil ding nodifications necessary, and they
quot ed a nunmber of $30,000.00, so | included that.

Wi ch gave a direct -- a total direct cost of
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capi tal equi pment of $353, 762. 00.

Al'so included in the estimate is the
i ndirect cost, which is, again, based on the
pur chased equi prent cost, B. Engineering was ten
percent of B. Construction and field expenses,
five percent of B. Contractor fees are ten percent
of B. Startup is two percent of B. Performance
tests are one percent of B. Contingencies are
three percent of B. Gving a total indirect cost
of $77,205.00. Adding the direct costs and the
i ndirect costs gave a total capital investnent,
which is referred to as TCl, of $430, 967.00.

Q Did you calculate a dollar per ton figure
based on that cost?

A Yes. Again, | relied on the US. EPA s
Control Cost Manual, and Table 2 represents the
cal culations for that. | started with a direct
annual cost for the operating |abor, which was
cal cul ated on a $17.24 an hour, and that one half
hour per shift would be necessary in handling the
afterburner, which is approximately $4, 310.00 a
year.

Al so included is supervisor cost, which

was 15 percent of the operator, which is another
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addi ti onal $647.00. | added |abor costs for
mai nt enance at a half an hour per shift at $18.97
per hour, which is $4, 743. 00.

The material itemwas given by Brule in
their quote, which they said was $800. 00 per year.
The utility costs, natural gas, was also given by
Brule in their quote at 25 cents per therm was
$5, 200. 00. Wi ch gave direct annual cost of
$15, 699. 00.

I ndirect costs, overhead, was cal cul ated
per U.S. EPA nethodol ogy to be 60 percent of the
sum of the operating, supervisor, maintenance,
material and | abors, |abor costs, which cal cul ates
out to be about $6,299.00. Adm nistrative charges
are based upon on the total capital investnent,
whi ch was on Table 1, of $430,967.00. It was two
percent of that. Property taxes is one percent of
the TCl. Insurance is one percent of TCl, and then
the --

Q M. Beckstead, could you just skip ahead

a bit and just provide your --

A Ckay.
Q -- dollar per ton calculation that you
figured?
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A My control cost, based on 95 percent
destruction, which is what Brule said this thernal
recuperative -- recuperative thermal oxidizer would
performat, and based on 32.4 tons per year of VOM
em ssions, which is the emission limt that | had
avail able, we were controlling 30.8 tons per year
at a cost of $109,398.00 or a control cost of
$3, 552. 00 per ton.

Q Do you know what this control cost per
ton figure would be if 81 percent was used rather
than 95 percent?

A No, but | could calculate it for you
right quick. The total annual cost woul dn't
change.

HEARI NG OFFI CER FRANK: M. Beckst ead,
the --

MS. SAWER: Can he calculate it?

HEARI NG OFFI CER FRANK: That is fine if
you want himto, but the question was do you know,
so it is either a yes or no.

THE WTNESS: | don't know right know but
I can tell you

Q (By Ms. Sawyer) M. Beckstead, could you

cal cul ate that number?
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HEARI NG OFFI CER FRANK: Do you need a
coupl e m nutes?
THE WTNESS: It shouldn't take but a
coupl e of ninutes.
HEARI NG OFFI CER FRANK: Let's go off the
record.
(Di scussion off the record.)
HEARI NG OFFI CER FRANK:  Back on the
record.
HEARI NG OFFI CER FRANK: Let's go back on
the record.
Al right. Your calculations for 81
percent ?
THE WTNESS: | calculate that if 81
percent was used the cost per ton would be
$4, 168. 50.
Q (By Ms. Sawyer) Since you are pretty
guick with this calculator, could you al so
cal cul ate a nunber based on an 85 percent reduction

in em ssions?

A Ckay. | arrive at $3,972.00.
Q I's your calculation based on the use of a
32,000 standard cubic feet per ninute -- well, |

don't know what that is, actually -- SCFM oxi di zer?
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A Yes, it is.

Q Ckay. |Is it your estimate that the cost
of control equi pnent would change if a | ower SCFM
oxi di zer were used?

A Yes, it woul d.

Q How woul d the costs change?

A It would decrease as the required
standard cubic feet per m nute woul d decrease.

Q Did you cal cul ate changes in the control
costs based on the use of |ower SCFM equi pnent ?

A Yes, | did.

Q And was this attached to the Agency's
response?

A Yes, in Table 3 of that response.

Q What is the estimated anount if a 16, 000
SCFM oxi di zer were used?

A Fromthe chart it is just alittle over

$2, 600. 00 per ton.

Q That, again, would be based on 95 percent
control ?
A Yes.

Q Are you familiar with the quote provided
by Brule -- or the quote from Brul e provi ded by

Swenson at the hearing on April 17th, 1997?
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Yes, | do recall it.
Q | believe that is exhibit --
HEARI NG OFFI CER FRANK:  Are you tal ki ng
about the March 6, 19977
MS. SAWER  Yes, that would be it.
HEARI NG OFFI CER FRANK: O are you
tal ki ng about this one?

M5. SAWER  Could you hand themboth to

Q (By Ms. Sawyer) |Is Exhibit 6 the quote
that you had a chance to take a | ook at?

A Where does it say the Exhibit Nunber?

HEARI NG OFFI CER FRANK: Ri ght here.
That's Exhibit 4.

M5. SAWER  Exhibit 4. | apol ogize.

THE WTNESS: Yes, | have revi ewed
Exhi bit 4.

Q (By Ms. Sawyer) In that exhibit is there
any change in the fuel usage figures provided from
the original cost by Brule?

A Thi s does not reference fuel costs. It
relays -- Exhibit 4 just nentions that there is a
change in the FOB costs of the basic unit from

$203, 000. 00 down to $168, 000. 00.
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Q Ckay.

A But it nmentions nothing about fuel usage
or costs in their quote.

Q But the original Brule quote did
reference a fuel cost?

A Yes, it did.

Q That's what you based your cal cul ation
on?

A Yes, | did.

Q Coul d you I ook at Exhibit 5 for a
nmonent? Wiat is the fuel cost provided in that
exhi bit?

A It is $200, 000. 00.

Q VWhat was the fuel cost provided in the
original cost calculation fromBrul e?

A Brul e estimated $5,200.00 for natural
gas.

Q Looki ng again at Exhibit 5, what is the
capital cost for control equipnment that is used as
the starting nunber?

A They use a purchasing price of
$315, 780. 00.

Q Looking to Exhibit 4, what does that

price include?
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A There is an additional auxiliary heat
exchanger.

Q By "additional" what do you nean?

A Fromny reading of the U S. EPA Control
Cost Manual, it is normal for a vendor to provide
not only the cost of the basic recuperative thernmal
oxi di zer, but also to include an additional system
if the buyer would like to use secondary heat for
i n-plant usage, such as maybe heating hot water or
for heating their building. It is secondary heat
and if it is economcally reasonable, it is
someti mes advant ageous for the vendor to buy that
second heat exchanger.

Q Is there a cost or a capital cost
provi ded by Brul e that does not include this heat
exchanger ?

A The original one was used -- well, both
guot es have the secondary heat exchanger nentioned
but the original, the original quote estimate, in
nmy understanding, | was not to use the additional
fromtal king with Swenson, that they just wanted
t he basic recuperative thermal oxidizer to be used.

Q Looking at Exhibit 5 or 4, does it

provide a cost without the exchanger as the only
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capital cost provided, include a heat exchanger?

A | amsorry. | don't understand that
guesti on.

Q Is there just one capital cost provided
t here?

A There is one for the basic unit nodel

FB1270 oxidizer. It is $168, 965. 00.
HEARI NG OFFI CER FRANK: M. Beckst ead,
you need to slow down a little bit.
THE WTNESS: kay. Sorry.
Q (By Ms. Sawyer) Does that include a heat
exchanger ?
A Well, a recuperative thermal oxidizer has
a preheat system which is a heat exchanger, in
essence.
Q But does it include an add-on heat
exchanger ?
A No, no.
Q And the anmount used in the cal cul ations
in Exhibit 5, does that include the heat exchanger?
A Yes, it does.
Q The add-on heat exchanger?
A Yes.
Q Are you aware that Dr. Reed cal cul ated
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different control costs, cane up with different
nunber s?
A Yes, | am
Q What is the basis of the difference in
t he cost between what you cal cul ated and Dr. Reed?
A Dr. Reed also used the U S EPA
nmet hodol ogy, as | did. However, Dr. Reed was given
only the information that it would be 32,000 SCFM

so he has essentially given cal cul ati ons which

woul d be all default nunbers, if you will. His
cal cul ations would be -- are larger than mne
because | am-- | enployed -- any tinme | had data
fromthe vendor, | enployed exact data, where Dr.

Reed did not. He did not use Brule's estimate for
natural gas usage. He did not use Brule's estimate
for maintenance costs.

He just plugged in 32,000 in a U S. EPA
spread sheet and turned the crank, so to speak. So
hi s nunbers cone out on the conservative side,
whi ch you woul d naturally expect froman estinate
of that nature.

Q M. Beckstead, are you famliar with cost
i nformati on pertaining to surface coating of netal

products presented in this study, which is |
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bel i eve Respondent's Exhibit Nunber 3, "Effect of

RACT 1| |

Envi ronnental Controls in Illinois." Dd

| ose that one agai n?

HEARI NG OFFI CER

FRANK:

There we go.

MR MEASON: |Is that 3 or 5?

HEARI NG OFFI CER

FRANK:

MR, MEASON:  Ckay.

HEARI NG OFFI CER

FRANK:

M. Beckstead is | ooking at Respon

Nunber

5.

THE W TNESS: |

docunent, yes.

Q

(By Ms. Sawyer)

have rev

It should be 5.

For the record,

dent's Exhibit

i ewed that

Is it your understandi ng

that the Board relied on this study for the cost of

contr ol

Adm ni strative Code,

di scuss surface coating of netal

A
Q

A
Q

information in adopting 35 Illinois

Yes, it is.

Section 215.204 J?

On page 53 of this docunment does it

Yes, it does.

product s?

On page 66 of this docunent, Table 3.12,

what was the total contro

et al

cost es

timated for the

product surface coating category?

A

$1,032.00 for the attai nnent counti es.
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Q And what is the basis of this total
control cost?

A From ny review of the docunment, we found
inthe State of Illinois that 93 percent of the
sources would be able to switch to high solids or
wat er borne conpliance coatings, whereas 7 percent
woul d have to use thermal incineration. So that
nunber, $1,032.00, is a conposite of -- fromthat
assunption of the sources effected by this
regul ation.

Q Where is this explained in the exhibit?

A On page 65. The | ast paragraph of page
65 it references those nunbers.

Q If you woul d please | ook to page 63.

A (Wtness conplied.)

Q If you would just concentrate on the
costs associ ated under the headi ng of control
t echnol ogy, the costs associated with incineration
and | ook at the costs for a medi um operation.

A Yes.

Q And if you would |l ook to Colum B.

A Yes.

Q What is the capital cost that is listed

in here?
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I't would be $1,172, 300. 00.

What is the annual cost in Colum C?

> O >

$384, 400. 00.

Q And in Colum D it refers to enission
reductions. \What were the em ssion reductions in
tons per year that they were figuring in this
cat egory?

A 37.7 tons per year.

Q Coul d you calculate a cost per ton figure
based on that information?

A Yes, | coul d.

Q How wi || do that?

A I will take Colum C, $384,400.00 and I
will divide that by 37.7, which is Colum D, the
em ssions. Wit a minute. | will do that again.
It is $10,196.00. That's dollars per ton.

Q M. Beckstead, would you please turn to
page 64 of this docunent?

A Uh- huh.

Q Coul d you | ook at D on page 647

A Uh- huh.

Q What type of reduction percentage is that
37.7 em ssion reductions in Table 3.11 based on?

A 85 percent for incineration.
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Q Is that for all types of incineration?
A It just says incineration. | would
assunme all types, yes.

Q Coul d you read begi nning with 85 percent?

A 85 percent for incineration.
Q Dash - -
A Dash, spray 80 percent for water borne

and flow and 90 percent for incineration dip and
flow

Q M. Beckstead, have you had any
i nvol verrent in an enforcenent proceedi ng invol ving
Swenson Spr eader ?

A Yes, | was called upon.

Q What was the nature of that involvenent?

A Ms. Barancik, in the Legal Section, asked
for costs for abatenment for Swenson Spreader, what
nmy best estimate was for cost for abatenent.

Q Approxi mately when did Ms. Barancik --
and just for clarification, her name is now Ms.
Bernoteit.

A Ch, excuse ne.

Q When did she contact you for that
i nformati on?

A The exact date | can't pinpoint, but it

278

KEEFE REPORTI NG COVPANY
Belleville, Illinois



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

woul d be sone tine in the tinme frane between the

| atter

part of January and mid March

I woul d

say

in that vicinity, when we were tal king about this

sort of thing.

Q

provi ded your techni cal

Did she contact you after you had

Spreader adjusted standard petition?

A
Q

Yes.

It is your recollection that she

contacted you, you said,

and Mar ch.

end of

t hat date or

A

yes. |

Q

somewher e between January

response for the Swenson

The Agency's response was filed at the

February. Do you recall if it was before

after that date?

I would think it would have been after,

don't know for sure. | can't

be positive.

Is that your sole involvenent in the

enf or cenment proceedi ngs?

A
Q

Respondent's Exhi bit Nunber 1.

That's all | was called on to provide.

M . Beckst ead,

t hat docunent ?

A

woul d li ke to show you

It has been awhile since |

do recogni ze that docunent.

Q

And what is that document?
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A It is a menorandum from John Stefan to
you in regards to the Swenson Spreader adjusted
standard petition.

Q Did you -- did you conpile a technical
reconmendati on for the Swenson Spreader adjusted
st andar d?

A Yes, | did.

Q And did you -- was that technica
reconmendati on revi ewed by your supervisor?

A Yes, it was.

Q And who is your supervisor that revi ewed

A Di ck For bes.

Q Di d Forbes sign-off on your technical
reconmendat i on?

A Yes, he did.

Q Di d you provide your technical
recommendation to John Stefan?

A Yes, we did.

Q Coul d you take a | ook at that docunent
front of you?

A (Wtness conmplied.)

Q Do you believe the coments from your

techni cal recommendation are incorporated in that
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docunent ?

A | see nowhere where my cost nunbers are
at all, and | see no place of our reconmendation,
as | recall, in this docunent.

Q Is there any explanation in there why

your technical recomrendati on was not incorporated?
A | see none.
M5. SAWER  Thank you, M. Beckstead.
That's all of the questions | have.
HEARI NG OFFI CER FRANK: Ckay. M.
Meason?
CRCSS EXAM NATI ON
BY MR MEASON:

Q Did | understand you correctly, M.

Beckst ead, that your entire career has been spent
with the I'llinois EPA?

A Not ny entire career, no, just mnmy working
in the Environnental Protection has been strictly
with the Illinois Ozone Unit.

Q Ckay. Did | understand you correctly, in
your prelimnary or opening renmarks, that you are
i nvol ved sonmehow i n deternining RACT or anal yzi ng
RACT?

A I amcalled on for technical support in
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t he assessnent of what

Control Technol ogy, yes.

Q

Ckay.

i s Reasonably Avail abl e

What does RACT technology -- well,

isn't it true that RACT technol ogy only applies to

sources in nonattai nment areas or sources that

woul d affect the nonattai nnent status of areas?

A

am-- this is the first time | have

been involved in an attainment. Al | can say is |

have applied it

Q

So you don't know whet her

attai nnent areas?

A

answer out

(Shook head from side to side.)

HEARI NG OFFI CER FRANK

THE W TNESS:

| oud.

honest with you.

No. No, | don't,

nostly in nonattai nnent areas.

RACT applies in

You need to

to be

Q (By M. Meason) And, yet, your job with
the Illinois EPA has much to do with determnining
RACT?

A Yes, it is. | assess it. | don't tel

how to apply it. That's

appl i ed.
Q
Exhi bit 5.

a legal matter,

how it is

would like to refer you to Respondent's

If you could | ook at page nunber roman

KEEFE REPORT
Bell evill e,

NG COVPANY
Illinois

282



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

nuneral four, which is the first couple of pages.
A (Wtness conplied.)
Q Is there an underlined sentence on that

copy of the page?

A Yes, there is.

Q Coul d you read that sentence, please?

A "W note that there will be no benefit in
appl ying RACT Il as proposed to sources located in

attai nment areas within the State.”

Q Thank you. Isn't it true, M. Beckstead,
that the Illinois regulation is based upon the U S
EPA's M scel | aneous Metal Parts and Products
Control Technol ogy Gui dance Docunent of June 19787

A Yes, it is.

Q And isn't it true that the U S. EPA
| unped hundreds of small and nedi um si zed
i ndustries together in the m scell aneous netal
parts and products category?

A Yes, they did.

Q Isn't it true that the U S. EPA stated in
t hat docunment that the standard derived was a,
guot e, unquote, presunptive normacross all those
hundreds of industries |unped together in that

m scel | aneous netal parts and products industry?
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A Well, | amnot that intimately famliar
wi th the docunent, but generally that's nornally
what the U S. EPA will say about it. A presunptive
normw Il span several categories of sources.

Q I would like to direct your attention to
Exhibit 16, Petitioner's Exhibit 16.

M5. ARCHER  What page are you on?
MR. MEASON: Item T, page nunber roman
nurer al four.

Q The entire first line of that paragraph
begi nning with m scell aneous netal parts and
products category, could you read that first
sent ence, please?

A "M scel | aneous netal parts and products
category includes hundreds of snall to nedium sized
i ndustries for which witing individual guideline
docunments would be inpractical. After review ng
these industries, the EPA prepared this report to
assi st local agencies in determning the |evel of
VOC control that represents the presunptive norm
that can be achi eved through the application of
Reasonabl y Avail abl e Control Technol ogy, RACT.

Q M. Stefan, | will ask you again, does

the standard that was suggested in the U S. EPA s
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m scel | aneous netal parts and products control

t echni ques gui del i ne docunent provide a, quote,
unquote, presunptive normfor the hundreds of small
to nedi um si zed i ndustries covered by that
docunent ?

A You addressed that question to M.
Stefan. Am | supposed to answer that?

Q Excuse ne. M. Beckstead.

A Yes.

Q Isn't it true, M. Beckstead, that the 15
percent ROP rul emaking only applied to severe
nonat t ai nnent areas?

MS. SAWER:  Asked and answer ed.

HEARI NG OFFI CER FRANK: | will allow the
guesti on.

MR MEASON: You will allowit?

HEARI NG OFFI CER FRANK:  Yes.

THE W TNESS: The question again was?

Q (By M. Meason) Isn't it true that the 15
percent ROP rul emaking only applied to severe
nonat t ai nnent areas?

A Yes, it did.

Q Is gl e County a severe nonattai nment

area?
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Not to my know edge.

Is gl e County an attai nment area?

> O >

Yes, it is.

Q To your know edge, has Qgl e County ever
been a nonattai nment area for ozone?

A I can't honestly answer that. Since |
have been in the Agency, it has al ways been
classified as attainment.

Q M. Beckstead, | amgoing to show you a
docunment that was provided in discovery.

A Al right.

MR MEASON. | will showit to Ms. Archer
and Ms. Sawyer first.

Q (By M. Meason) Before | showthis to you
and before we change gears, | would Iike to ask you
one nore question along the lines that we were
novi ng al ong.

Did the Illinois EPA, to your know edge,
ever exan ne Swenson Spreader's particular industry
provi di ng spreader conponents, spreader boxes for
the public works industry?

A Not that | amfamliar wth.

Q Did the Illinois EPA ever exam ne

i ndustries that nust neet coating specifications
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for its client base?

A I guess | don't understand that question.
Q I will rephrase it. Isn't it true that
the Illinois EPA has never exam ned an industry

that its clients require it to nmeet differing and
particul ar coating specifications for every sale?
A | don't know. | can't answer that
guestion either. | have no idea if that's been
done. A lot of people have to neet varying
requirements.
Q You don't know if the Illinois EPA has

ever done it?

A If they have ever evaluated that kind of
a -- that sounds pretty specialized. | don't think
so. | don't know. | can't answer that.

Q I am now goi ng to hand you a docunent

that | have already showed to Ms. Archer and M.

Sawyer .

I will first hand it to the Hearing
Oficer.

If you would, please read the first full
sentence of paragraph two. Well, first, excuse ne,

could you identify that docunment first, please?

A It is a nmenorandumthat | wote to John
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Stef an on Novenber 21st of 1996, with copies to
Di ck Forbes and Karen -- what is her new nanme?
MS. SAWER: Bernoteit.
THE W TNESS: Bernoteit, and Bonnie
Sawyer .

Q (By M. Meason) That is your nenp?

A Yes. It is in regards to the adjusted
standard petition for Swenson Spreader

Q Coul d you read the first full sentence of
t he second paragraph?

A "Swenson's rebuttal that in reality if a
vendor deviates fromthe requested specification
they generally lose the bid is difficult to
refute.”

Q Thank you. M. Beckstead, | amgoing to
show you a docunent.

A Ckay.

MR MEASON. First | will showit to M.
Archer and Ms. Sawyer. This is a docunent we
received in discovery.
I will showit to the Hearing Oficer
next .
Q (By M. Meason) If you could exani ne that

docunent, please. Do you recognize it?
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A Yes, | do. | wote this to ny file just
so | woul d have a docunent, the information in the
file.

Q Ckay. Could you sunmmari ze what that
docunent contai ns?

A I had been talking to John Reed in regard
to the size, the design criteria of 32,000 cubic
feet per mnute as being appropriate, and John
determ ned that because today's paints have sol vent
contents of 30 to 40 percent of what they did in
1981, when the design criteria of 32,000 was used,
that realistically we felt 16,000 cubic feet per
m nute woul d be an appropriate size for the paint
booth, and the cost would be in the range of
$2,600. 00 per ton based on that design criteria.

Q Isn't it true that the m ni mum desi gn
standard for a paint booth, pursuant to OSHA
regul ations, is 100 feet per nminute?

M5. SAWER  bjection. Beyond the scope
of direct. M. Beckstead provided no testinony on
the size of the afterburner. Besides what the
basis of his quote was, he didn't provide technica
information on --

MR. MEASON: | believe you opened the
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door by addressing the afterburners.

M5. SAWER | think this is testinony
that you have gone over with a nunber of wi tnesses
and M. Beckstead did not provide direct testinony
on this issue. | think it is repetitive and beyond
t he scope of direct.

MR MEASON. It is M. Beckstead's
docunent .

HEARI NG OFFI CER FRANK: | amgoing to --

MS. SAWWER. M. Beckstead' s docunent is
sinmply relaying information that Dr. Reed canme up
wi t h.

HEARI NG OFFI CER FRANK: | amgoing to
allowit, although | do agree with Ms. Sawyer that
we are getting close to hearing this several tines
fromseveral witnesses. If this is one or two
guestions that's fine. | don't want to go on and
on about it.

MR, MEASON: All right. Do you need the
guestion read back?

THE W TNESS:  Yes.

(Wher eupon the requested
portion of the record was read

back by the Reporter.)
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THE WTNESS: | amnot famliar with the
OSHA regul ations. | heard it today for the first
tine that | have seen it. W deal with | ower
explosive linmts in designing things.

Q (By M. Meason) Thank you. On direct
exam nation you had testified that the cal cul ations
that Dr. Reed provided were all for 32,000 cubic
feet a mnute; is that correct?

A Well, he provided other -- the only
criteria he started on was the standard cubic feet
per nminute. That was the only thing he used. He
defaulted everything. Wen | contacted Dr. Reed |
was after a couple of things. | only had one quote
from Swenson Spreader. | wanted a conparative
guot e based on U. S. EPA net hodol ogy and | al so
want ed varying sizes to nmake that quote.

HEARI NG OFFI CER FRANK: M. Beckst ead,
pl ease sl ow down.

THE W TNESS: Ckay.

MR. MEASON:. For soneone that went to
Ceorgia Tech, you talk awful fast.

HEARI NG OFFI CER FRANK: Pl ease conti nue,
though. | didn't nean to cut you off.

THE WTNESS: So | needed Dr. Reed's
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i nput for two reasons, as | stated. What does the
design flow rate do to cost and what does the U. S
EPA, using strictly default nunbers, what nunber
woul d they cone up with for the cost of abatenent
for Swenson Spreader
Q Ckay.
A That's what | got fromhim
Q I am going to show you a docunent. |
don't recall if it is entered in evidence or not.
It is a January 15th, 1997 neno from John Reed to
Gary Beckstead and John Stefan, providing four
different -- is that in evidence sone pl ace?
M5. SAWER | don't think so. W just
used it to --
MS. ARCHER: W used it to refresh Dr.
Reed' s recol | ection.
MR, MEASON: All right.
HEARI NG OFFI CER FRANK: There is a

Novenber 23rd meno fromDr. Reed that is in

evi dence.

MR, MEASON: Ckay. This is January 15th,
so this is not. Okay. | will show this docunent
to Ms. Archer and Ms. Sawyer. | received it in
di scovery.
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M5. SAWER  Ckay.
MR MEASON: | will showit to the
Hearing O ficer.
HEARI NG OFFI CER FRANK: | saw it.
Q (By M. Meason) M. Beckstead, are there
four colums of cal cul ations provided by Dr. Reed?
A Yes, there are.
Q And what is the -- what is the size of
the first, the size or capacity of the first
cal cul ati on?
A Case 1 is 32,000.
What is case -- what is the next colum?
It is 24,000.
What is the third col um?
It is 16, 000.
And what is the fourth col um?

It is 10, 000.

o » O » O >» O

Thank you. Now, you testified on direct
about stack tests, that you received quotes froma
nunber of private conpani es and that the quotes
ranged from $7,500.00 to $15,000.00 for a stack
test; isn't that correct?

A That's what | did testify. As | recall,

when Ms. Sawyer handed nme t he docunent, | believe
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there was a $7,000. 00, though. It was really
$7,000.00 to $15,000.00, if | could correct the
record on that.

Q Ckay. | amgoing to show you a docunent
that | received in discovery?

A Ckay.

MR MEASON. | will showit to Ms. Archer
and Ms. Sawyer first.

Now I will show it to the Hearing
Oficer.

HEARI NG OFFI CER FRANK:  Ckay.

Q (By M. Meason) Coul d you exani ne that
docunent, M. Beckstead?

A (Wtness conplied.)

Q Do you recogni ze that docunent?

A Yes, these are ny notes used to prepare
the information that was submitted.

Q Isn't it true that instead of $7,500.00
to $15, 000. 00 your notes actually range from
$7,000. 00 to $25, 000. 00?

M5. SAWER  (bj ection. Hearsay.
HEARI NG OFFI CER FRANK: It is M.
Beckstead's --

M5. SAWER It is still hearsay. It is
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his docunent, but it is still hearsay.

HEARI NG OFFI CER FRANK: | amgoing to
allowit.

THE WTNESS: | don't recall this
$25, 000. 00 nunber at all. It may say that on the

docunent, but | --
Q (By M. Meason) |Is that your handwiting?
A It appears to be.
Q Thank you.

MR MEASON: | would like to nove this
docunent into evidence.

HEARI NG OFFI CER FRANK: Is there any
obj ecti on?

M5. SAWER | object to its adm ssion
because it is hearsay.

HEARI NG OFFI CER FRANK: | amgoing to a
allow it under the business records. It is part of
what M. Beckstead used to prepare information for
this adjusted standard and it is under the Board's
rul es.

It will be marked as Petitioner's Exhibit
Number 23.

(Wher eupon sai d docunment was

duly marked for purposes of
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identification and admtted
into evidence as Petitioner's
Exhi bit 23 as of this date.)

Q (By M. Meason) M. Beckstead, isn't it
true that you supplied an affidavit to the Board
regardi ng stack testing estinmated costs?

A Yes, | did.

Q And isn't it true that those estinated
costs in your affidavit range from $7,000.00 to
$15, 000. 00?

A Yes, | did.

Q You negl ected to include the $25, 000. 00
cost ?

A | did because of statistical reasons.
That piece of data was thrown out because everyone
el se was in the range of the $7,000.00 to
$10, 000. 00 except for one firmwho went from
$15, 000. 00 to $25,000.00 and | thought it
statistically didn't fit into the rest of the data.

Q So you took it upon yourself just to not
include a cost that you received in your -- in the
process of determ ning fromthese conpani es what
t hey woul d charge?

A I made an engineering judgnent, sir.
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Q You made an engi neering judgnent that the
cost of one conpany was too high to include in a
sworn affidavit to the Board?

A | took the data that | had and anal yzed
it to the best engineering ability | had and
subnitted what | thought was realistic nunbers for
t he costs.

Q And then you didn't provide the
$25, 000. 00 -- you purposely did not provide the
$25, 000. 00 figure --

HEARI NG OFFI CER FRANK: M. Meason, now
you are badgering the witness. You have asked him
the same question three tines. Please nove on

MR, MEASON: Ckay. At this point | would
like to nove into evidence M. Beckstead's
affidavit that was attached to the Illinois EPA' s
reconmendation to the Board to deny Swenson
Spreader's adjusted standard application.

HEARI NG OFFI CER FRANK: Let's go off the
record.

(Di scussion off the record.)

HEARI NG OFFI CER FRANK:  Back on the
record.

M. Meason was novi ng an exhibit that has
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al ready been admitted as Petitioner's Exhibit
Nunber 9. You nay go ahead and ask questions
relating to that if you w sh.

Q (By M. Meason) On direct exam nati on,
M. Beckstead, you stated that Dick Forbes wote a
techni cal recommendation with regard to Swenson

Spreader's adjusted standard petition?

A No, he did not. | wote it. He just
reviewed it. | wote it.

Q Under whose nanme did it go out under?

A Under his, but | wote it.

Q But you wote it?

A (Nodded head up and down.)

MR. MEASON: | have nothing further.
HEARI NG OFFI CER FRANK: (Ckay. Before you
do redirect, | would like to go off the record.
(Di scussion off the record.)
HEARI NG OFFI CER FRANK:  Back on the
record.
Let's continue with M. Beckstead. |
believe, Ms. Sawer, it is your turn.
REDI RECT EXAM NATI ON
BY M5. SAWER

Q M . Beckstead, as part of your
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i nvestigation of Swenson's adjusted standard
petition, did you personally investigate bid
specifications fromgovernnental entities?

A | reviewed them | |ooked at the
docunments. | didn't really do nuch investigation
on the bids thensel ves, no.

Q Did you contact anyone from any of the
governnental entities?

A No, | didn't personally, no.

M5. SAWER  Ckay. That's all | have.
HEARI NG OFFI CER FRANK: M. Meason?
MR. MEASON:  Not hing further.

HEARI NG OFFI CER FRANK:  Thank you, M.

Beckst ead.
(The witness left the stand.)
HEARI NG OFFI CER FRANK: Let's go off the
record.
(Di scussion off the record.)
HEARI NG OFFI CER FRANK:  Back on the
record.

M5. SAWER | would like to enter this
docunment into evidence, and | would like you to
take official notice of it.

HEARI NG OFFI CER FRANK:  All right.
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MS5. SAWER: It is a docunment that has
been filed with the Board.

HEARI NG OFFI CER FRANK: Ckay. M.
Meason, | am guessing you know what it is since you
filed the status report. You are welcone to | ook
at it.

Do you have any objection? | wll give
you a minute to read it and see what it is.

MR. MEASON: Was this provided in
di scovery yesterday? | don't believe so.

MS5. SAWWER: No, | don't believe so. It
is something in relation to the enforcenent
proceeding. It is a docunent filed by the Board.
It is --

HEARI NG OFFI CER FRANK: Filed with the
Board by Swenson.

M5. SAWER R ght.

MR, MEASON: It is a copy of -- are we on
the record now?

HEARI NG OFFI CER FRANK:  Yes.

MR MEASON: It is a copy of a docunent
that Swenson Spreader filed with the Board. |
woul d object to its admi ssion for a few reasons.

It was not disclosed in discovery pursuant to the
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Hearing Officer's order. It is was not provided
when the Agency provided the ot her docunents that
all were generated by Swenson Spreader. At this
|ate date, | think that the Agency has to start
pl aying by the normal rules that apply in |egal
pr oceedi ngs.

HEARI NG OFFI CER FRANK: Ms. Sawyer ?

M5. SAWER W didn't present this
docunment as part of the discovery request because
it doesn't specifically pertain to the adjusted
standard proceeding. It is a docunent that was
filed in the context of the enforcenent
pr oceedi ng.

That is not to say that we think it has
some relevance in this proceeding. That's the
reason that we did not subnmit it with the discovery
request. | don't see where there is any prejudice
to Petitioner possible in this docunent. It is a
docunent that the Petitioner -- the Counsel for
Petitioner has subnmitted to the Board in a
proceeding. It is the typical stuff that official
noti ce woul d be taken of.

MR. MEASON: May | nake just one other

comment before you make your ruling?
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HEARI NG OFFI CER FRANK: Yes, M. Meason

MR, MEASON: | would just like to note on
the record that the Agency has provided, inits
origi nal discovery to ne, simlar docunments from
t he enforcenent proceedi ng and chose not to include
this one this tine.

HEARI NG OFFI CER FRANK: Ckay. It is ny
belief that this is something that the Agency
shoul d have provided in discovery if it was used in
conjunction with the adjusted standard proceeding
whi ch, obviously, it was by the Agency. However, |
don't believe there is any prejudice to Swenson
It is a docunent that is on file with the Board and
it is a public docunent.

My concern at the first hearing was that
not hing fromthe enforcenent action cone in that
woul d unfairly prejudice Swenson as far as
enforcenent proceedings. | didn't want you to be
admitting anything that coul d be used agai nst you
in the enforcenent proceeding.

This docunent is a status report that
Swenson itself filed. So | amgoing to go ahead
and allowit. | believe it is relevant to this

pr oceedi ng.
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But | do want to note that the Agency
needs to be forthconing with its discovery. And
the Agency, in this proceeding, has attenpted to
wi thhold information until the last mnute. For
what ever reason, it has construed the discovery
request very narrowy in a way that | have never
seen in the past. | would expect if we end up
havi ng an additional day of hearing or if this
proceedi ng does not close inmediately, that if
there is additional information that the Agency
will timely suppl enment.

Ckay. |If we could go ahead and
conti nue.

M5. SAWER  The Agency would like to
call David Kolaz as its next wtness.

HEARI NG OFFI CER FRANK: Ckay. For the
record, this docunent is PCB 97-101. It is a
status report filed by the Respondent on February
28, 1997, and it will be nmarked as Respondent's
Exhi bit 6.

(Wher eupon sai d docunment was
duly marked for purposes of
identification and admtted

i nto evidence as Respondent's
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Exhibit 6 as of this date.)

MR. MEASON: | would object to M. Kol az

testifying in this matter.

di sclose himas either a fact or opinion witness in

The Agency did not

its answers to ny interrogatories.

M5. SAWER:

Kol az as a rebuttal w tnes

Kol az did not arise until

s. The need to cal

testi nony presented

earlier today from M. Stefan

HEARI NG OFFI CER FRANK: Ckay. | am

to allow the testinony. Please proceed.

Whul d you swear the w tness, please.

(Where

upon the w tness was

The Agency is calling M.

M.

goi ng

sworn by the Notary Public.)

DAVI D

KOL A Z

havi ng been first duly sworn by the Notary Publi c,

saith as foll ows:

Q
spel |l your
A
K- O L- A Z

Q

DI RECT

BY M5

Wbul d you pl ease

| ast name.

My nanme is David

M.

Kol az, where

EXAM NATI ON

SAWER:

state your nanme and

Kol az. That's

are you currently
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enpl oyed?

A I am enployed by the Illinois
Envi ronnmental Protection Agency in the Bureau of
Air Pollution Control.

Q VWhat is your position with the Illinois
EPA?

A I amthe Manager of the Conpliance and
Systens Managenent Secti on.

Q And how | ong have you been enpl oyed with
the Illinois EPA?

A I have been enpl oyed since June of 1971.

Q And for how | ong have you been at your
current position?

A I woul d say about six years.

Q VWhat was your position prior to that
tinme?

A | was Manager of the Air Mnitoring
Section prior to that tine.

Q As part of your functions as the Manager
of the Conpliance -- | will call it CASM just to
use the acronym-- as part of your duties as
Manager of CASM are you responsible for all
personnel in that section?

A Yes, | am
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Q Do the people in that section report to
you either directly or indirectly?

A It is either directly or indirectly, yes.

Q And by indirectly, who el se would they
report to?

A Angela Tin is the manager of the
Compliance Unit in the Section, and she has a
nunber of enpl oyees who report directly to her. In
the Systens Managenent Unit, there is currently not
a manager and a nunber of those people report
directly to ne.

Q M. Kolaz, do you recall if you assigned
an adj usted standard petition for the Agency to
review an adj usted standard petition to John
St ef an?

A Yes, | did. First, though, the petition
had been assigned to Gary Yeric, and due to the
fact that he had to take tinme off for a paternity
| eave, | reassigned it to John Stefan

Q Just for clarification, that is Swenson
Spreader's adjusted standard petition?

A That's correct.

Q M. Kol az, do you have the authority to

nmake final decisions for the Agency with respect to
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its response in adjusted standard petitions?
A I have the authority for the Bureau of
Air to sign-off on the recomendations, the
Agency's reconmendati on for adjusted standards.
Q M. Kolaz, did you sign-off on the
Agency's response to Swenson Spreader's adjusted
standard petition?
A Yes, | did.
Q And by signing off on this response, does
that indicate your agreenent with the response?
A It does.
Q And the positions taken within that
response?
A Was that the request for the adjusted
standard shoul d be deni ed.
Q So in signing off on it, you were in
agreenent with that position?
A Yes, that was my position, yes.
MR. SAWER  Thank you, M. Kol az.
HEARI NG OFFI CER FRANK:  All right. M.
Meason?
MR. MEASON: May | have a few seconds,
pl ease.

HEARI NG OFFI CER FRANK:  Ckay.
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Q

CROSS EXAM NATI ON
BY MR MEASON

M. Kol az, were you ever consulted by

Agency personnel regardi ng Swenson Spreader's

adj usted standard petition?

A
Q

Yes.

M. Kolaz, are you aware that the

Agency's official position was that you were not

consulted during the consideration of Swenson

Spreader's adjusted standard petition?

M5. SAWER  (bjection. What is the

basis of that?

MR. MEASON: The basis is your answer to

my interrogatory. You failed to list M. Kolaz in

your answer to interrogatory. So either you --

M5. ARCHER  Wich interrogatory?

MR. MEASON: Nunber 5, identify every

person consulted, either directly or indirectly

during | EPA s consideration of Swenson Spreader's

adj usted standard petition.

HEARI NG OFFI CER FRANK: Pl ease proceed,

M. Meason.

M. Kol az, do you renenber the question?

THE WTNESS: Yes. | think it might be a
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matter of termnology. M --

Q (By M. Meason) Did you state you were
consul ted, correct?

A Yes, but | think the --

Q Thank you.

HEARI NG OFFI CER FRANK: M. Meason, | am
going to allow himto explain what the context of
bei ng consulted was.

Pl ease conti nue.

THE WTNESS: Well, the context | took it
inwas in a very broad sense that | had
di scussi ons, you know, with people involved wth
Swenson's. M role, though, was in the actua
final decision making. It was not in a consulting
type of role. So, actually, | think it would be
nore proper to say that | consulted people in
maki ng the final decision as opposed to ne being
consul ted by the people.

HEARI NG OFFI CER FRANK: Ckay. M.
Meason, please continue.

MR. MEASON: May | have a nonent,
pl ease.

HEARI NG OFFI CER FRANK: O f the record.

(Di scussion off the record.)
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MR. MEASON: | have nothing further.

HEARI NG OFFI CER FRANK: Let's go off the
record.

(Di scussion off the record.)

HEARI NG OFFI CER FRANK:  Back on the
record.

Bef ore we address the briefing schedul e,
I need to again nmake a witness creditability
statenment that | found all the w tnesses to be
credi bl e.

W have had a discussion off the record
about the date for the response to the fourth
anended petition and when that will be due. The
Agency has agreed to file that on or before June
20th, with the understanding that mail is filed for
Board purposes but that the docunent either needs
to be faxed or overnighted no later than 5:00 on
the 20th to M. Meason so that he has it in order
to prepare his brief. | guess it can be after 5:00
on the 20th as long as it is going to arrive the
next day at a reasonable tine.

M5. SAWYER  Yes.

HEARI NG OFFI CER FRANK: Not at 5:00 the

next day, one of the earlier Federal Express
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opti ons.

M. Meason's brief will be due on behalf
of Swenson on July 7th.

Ms. Sawyer and/or Ms. Archer's response
brief will be due on July 21st on behal f of the
| EPA.

The reply brief from Swenson will be due
on July 28th. Again, the brief from Swenson on
July 7th needs to be overnighted or faxed to the
Agency representatives, and the brief on the 21st
al so so that all parties have it as quickly as
possi bl e because we have such a quick turn around
tinme.

The record will officially close on July
28th. |If Swenson decides to waive its reply brief
due July 28th, then the record will close on July
21st and the Board can begin deliberation

If any nmenbers of the public wish to file
written public coment they nay do so up until June
20th. They will be accepted up to that date. That
gives the parties a chance to address themin their
briefs.

| also need to state on the record that

we -- the Agency has decided at this tinme that it
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does not believe it will need a third hearing and
so we have not continued on the record for a third
hearing. The option is open. |[|f the Agency
decides that it needs to file a notion for a third
hearing date it will have to explain why and
Swenson will get a chance to respond at that tinme.
Is there anything further on the record?
M5. SAWER  No.
MR. MEASON:  No.
HEARI NG OFFI CER FRANK: Okay. Then this
hearing is closed. Thank you.
(Petitioner's Exhibits 1
t hrough 23 and Respondent's
Exhi bits 1 through 6 retained

by Hearing O ficer Frank.)
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STATE OF ILLINOS )
) SS
COUNTY OF MONTGOVERY)
CERTI FI CATE

I, DARLENE M N EMEYER, a Notary Public
in and for the County of Mntgonery, State of
I1linois, DO HEREBY CERTIFY that the foregoing 312
pages conprise a true, conplete and correct
transcript of the proceedings held on the 21st of
May, A.D., 1997, at 600 South Second Street, Suite
402, Springfield, Illinois, in the matter of the
Petition of the Louis Berkman Conpany, d/b/a the
Swenson Spreader Conpany, for an Adjusted Standard
from35 Illinois Administrative Code, Part 215,
Subpart F, in proceedings held before the Honorable
Deborah L. Frank, Hearing Oficer, and recorded in
nmachi ne shorthand by ne.

IN WTNESS WHERECF | have hereunto set ny
hand and affixed ny Notarial Seal this 2nd day of

June A.D., 1997.

Not ary Public and
Certified Shorthand Reporter and
Regi st ered Professional Reporter

CSR License No. 084-003677
My Conmmi ssion Expires: 03-02-99
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