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HEARI NG TAKEN BEFORE:

I LLINO S POLLUTI ON CONTRCOL BOARD
100 West Randol ph Street
Suite 11-500
Chi cago, Illinois 60601
(312) 814-4925
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Appeared on behalf of the Respondents,
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Chi cago, Illinois 60602
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Appeared on behalf of the Respondents,
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THE HEARI NG OFFI CER°  Pursuant to the direction
of the Illinois Pollution Control Board, | now cal
docket PCB 96-84. This is the enforcenent conplaint
of the Forest Preserve District of DuPage County,
II'linois versus Mneral and Land Resources
Cor poration, Southwi nd Financial Limted, Bluff Gty
Materials, Inc.

May | have appearances for the record,
pl ease, for the conpl ai nant ?

MR, MAKARSKI : Richard Makarski and Robert
Tucker of Chapman and Cutler for the conplainant.

MR STICK: Mchael Stick of Butler, Rubin,
Saltarelli & Boyd for the respondents Bluff City
Material s and Southwi nd Financial. 1In addition,

M. Ji m Kni ppen of Wl sh, Knippen, Knight & D anond
who represents the sane two respondents, and with nme
incourt is M. Mchael Vondra, the president of
both of those entities.

M5. O CONNELL:  Your Honor, Karin O Connel
fromthe law firmof Gould & Ratner representing the
respondent M neral and Land Resources.

THE HEARI NG OFFI CER  Let the record reflect
there are no ot her appearances at today's hearing.

W had a brief off-the-record

L. A REPORTI NG (312) 419-9292
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di scussi on whether or not there were any prelimnary
matters. M. Mkarski, you had one that you wanted
to bring up.

MR, MAKARSKI: Yes. M. Hearing Oficer,
Steven Helmfiled an appearance in this case for the
conpl ai nant, and he's a Naperville attorney as
co-counsel with us, and he's asked to withdraw. W
have no objection because we will be here to handl e
the case for the conpl ai nant.

THE HEARI NG OFFI CER:  All right.

MR MAKARSKI: And | have a formal notion
signed by him which I've tendered to counsel for
t he respondents.

THE HEARI NG OFFI CER:  All right.

M. Stick, you don't have any
obj ection, do you?

MR STICK: To the notion to w thdraw?

THE HEARI NG OFFI CER:  Ri ght.

MR STICK: No objection.

THE HEARI NG OFFI CER:  No objection, the notion
to withdraw as counsel filed by M. Steven Helmis
granted. Al right. | think that was all the
prelimnary matters we had.

M. Makarski, do you wish to make an

L. A REPORTI NG (312) 419-9292
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openi ng statemnent?
MR, MAKARSKI: A brief one, please.
THE HEARI NG OFFI CER:  You may proceed.
MR, MAKARSKI :  Thank you.

M. Hearing Oficer, |adies and
gentl emen for the respondents, mnmy nanme, as the
record shows, is Richard Makarski and with ne is
M. Robert Tucker. W're of Chapnman and Cutler, and
we represent the conpl ainant, the Forest Preserve
District of DuPage County in this proceeding.

Also with us in the courtroomis
M. Joseph R Benedict, Jr., who's a staff nenber of
the district and is the director of the
Envi ronnent al Services Departnent.

This is an action brought by the Forest
Preserve District of DuPage County agai nst three
respondents seeking renoval of sone material which
we believe was illegally dunped.

The Forest Preserve District is a
muni ci pal governmental body here in DuPage County
whi ch owns approxi mately 25,000 acres of |and which
is used for generally recreational purposes. It's a
separ ate governnmental body with a board of

conmi ssi oners who al so serve on the county board

L. A REPORTI NG (312) 419-9292
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here in DuPage County.

In 1989, the district comenced a
condemati on proceeding to acquire approximtely 77
acres of land in the northwest corner of this county
which we will refer to as the Stearns Road
property. 1It's on Stearns Road about two mles west
of Route 59 in DuPage County.

The [ and surrounding this on three
sides to the west to the south to the east is
al ready owned by the district. |It's part of about a
1500 acre preserve called Pratts Wayne. This was to
be part of that situation.

In the condemation proceedings, the
district -- the land was owned by Mneral and Land
Resources Corporation who has a sublicense agreenent
with Bluff City Materials, which is a gravel and
sand operator and Abbott Contractors, which is now
cal l ed Sout hwi nd, which is a construction conpany,
and they had al ready comenced the m ning of sand
and gravel on this land at the tine we filed the
condemati ons proceedi ngs.

The district's |lawers, none of us, by
the way, were involved in any of the proceedi ngs,

any of the attorneys who are before you, the

L. A REPORTI NG (312) 419-9292
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10

district's lawers and the | awers for Mneral Land
and Bluff Cty eventually worked out a settlenent of
t he condemmati on proceedi ngs by which the district
took title to the 77 acres and granted a |license
agreement to Mneral Land and Resources. W call it
MR for short, and designating Bluff Cty and Abbott
as their approved contractors.

In order to mne the aggregates, the
sand and the gravel, and when conplete to construct
a wetland for the district's use after the
construction finished. The district took title, and
the Iicense agreenment was signed in March of 1991.

The district -- actually, Bluff Cty
went about the business of mning this property.

The district did not oversee the work. Early in
1993, March of 1993, two of the enployees of the

pl anni ng and devel opnent departnent for the district
who worked for M. Vick, who will be the first
witness, went to the site and | ooked it over and
were surprised to find that a big deal of material
fromoff site had been brought on which they had
significant problens.

VWhat they observed -- and M. Wlls

will be a witness here. They observed in the

L. A REPORTI NG (312) 419-9292
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materials that was brought fromoff site for fill a
strong petrol eum odor fromtrucks which were dunping
material there. They saw fill, which is overhanging
a pond, which is the result of the mning effort,

t he groundwater created a pond on the site, and they
observed asphalt, plastics, concrete, wires, posts,
corrugated nmetal pipe in anongst the fill.

On several occasions after
March 3rd and to the end of March, M. Wells stopped
by and observed the delivery of nore of this fill of
a simlar nature.

On March 24th or 23rd, M. Wlls and
M. Ut, who was then in M. Benedict's position
director of environmental services departnent, it
was called the governnent service at the tinme, went
out and | ooked at the property and took a video of
some of the operation, which we will put in
evi dence.

The district believed that the material
was not -- to be brought onto the property was not
consistent with its efforts to develop a wetl and,
and on March 25th served a stop-work notice and
stopped all of the operations at the site.

Fromthat date on, no nore off-site

L. A REPORTI NG (312) 419-9292
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material was brought to the site, although they did
work out with Bluff Gty that a considerabl e anmount
of the sand and gravel, which had al ready been

m ned, was renoved and sold by Bluff City.

Since that date, the site has remi ned
not used. It was used a slight bit in 1993 to
renove the gravel and a bit of mning, but fromthat
point on, it remains just sitting in its present
that, the same that. In January of 1995, one of the
enpl oyees of the district, Dennis U banski, who wll
testify in this case, excavated a series of pits in
the material that had been brought and was stacked
up at the site.

He had 19 excavations, and he noted it
went down 15 feet, and he noted the naterial that he
found in each excavati on and took photographs of
many of them which we will put into evidence.

In 11 of the 19 excavations they did of
this material, they found what we call debris, old
cabl es, concrete slabs, asphalt slabs, wood posts,
wi re fencing, PVC pipe, netal pipe, netal culverts,
and a septic tank odor in sone of the material which
he believed was from an asphalt plant, occurring

froman asphalt plant. As | said, there were

L. A REPORTI NG (312) 419-9292
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phot ographs that were taken

Later in 1995, the district
conm ssi oned EMCON, which is an environnental
engineering firmto do a study, a site evaluation
to determ ne what could be done with the site, what
had occurred at the site and what should be done.

EMCON reviewed all of the avail able
material and conprised a big site eval uati on book
and did soil borings and studies, hydropunches in
test pits and what have you, made the soil and
groundwat er anal ysis and took a nunber of
phot ographs of the material at issue. They prepared
a report. That's that |arge book, and their people
will testify as to the test and M. MQ@igan as to
his anal ysis and opinion as to what this materi al
is.

They did 39 test pits out there in the
material that was brought fromoff site.
Twenty-five of them contai ned what we call debris,
concrete fragments, plastic asphalt, clay tile, wood
fragments, netal rods and strapping, corrugated
metal , and they have phot ographs of this.

The other material was either gravel or

sand or dirt. In the pits that had nothing or was

L. A REPORTI NG (312) 419-9292
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mxed in all this -- all material mxed together was
found at various depths, not just at the top, al
the way down as far as it went, and the soil and
anal ytical tests show that there are snmall anounts
of PNAs and sone vol atiles, which we believe is a
result of this dunping.

The district will offer as an adm ssion
agai nst interest, understanding who will testify, a
fornmer enployee, M. Fiordirosa, who testified that
the trucks -- the material brought in was what they
call reclamation fill or he also referred to it as
construction debris cane from nmany, many different
construction projects, mainly underground work,
sewers, roads and that throughout this area.

He's testified that they were paid, in
many instances, to accept this material at the
site. A former attorney for the district did an
anal ysis of sone of the tickets that the respondent,
Bluff Cty, had of the material that cane into the
site. They were called trip tickets.

The purpose of that was not to say so
many tons or so many feet cane in or to have sone
i dea of the sources, the extent of the various

sources of this nmaterial, and she exani ned,

L. A REPORTI NG (312) 419-9292
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obviously, | don't think all, but a good nunber of
tickets over a one-year period from-- it covered
April of '92 through March of '93, and that's one of

the two years that they operated under the |license
agr eenment .

W& had a paralegal -- and that -- we
have a due diligence study, and that |ady wll
testify. It's four big, thick volunmes. W had our
paral egal just analyze the various sources, the
nanmes of where the nmaterial canme from and it turns
out that there were 225 different sources of this
material in that one-year period, which anbunted to
10, 000 | oads, sem -truckloads of material

In answers to the interrogatories that
Bluff City made to other -- in another litigation we
had with them they admitted that they brought in a
total of 17,828 |oads of outside fill and were paid
$283, 627 by the people who were getting rid of that
fill to leave it at the site.

M. MQ@iigan of EMCON will testify to
the study they did, the exam nations they did, and
will give the Board an opinion that the off-site
material is waste and should be renpved fromthe

site.

L. A REPORTI NG (312) 419-9292
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Joan Anderson, who's a forner nenber of
the Pollution Control Board, was retained by us as
an expert and exam ned the situation, |ooked at the
site, looked at the material, and she will testify
that her opinionis it is waste and that, in fact,
this has becone a landfill.

Qoviously, there is no permts for any
solid waste disposal. For one reason, Illinois |aw
bars the Forest Preserve District from having a
landfill on its property except for two operating
sites, which it is now closing and are unrelated to
this situation, and, of course, the Environnmenta
Act requires a permtted site to be the repository
of waste in nost instances.

Bluff City, of course, was the operator
that did the activities. Southw nd, which was
fornmerly Abbott, was then there as a contractor
They did so as the agents of Mneral Land and
Resources naned right in the |icense agreenent, and
t hey have a sublicense agreenent.

M neral Land and Resources was
conpensated on a royalty basis for the mnerals that
were sold and | don't think for the stuff that cane

in, the off-site material, but they received a

L. A REPORTI NG (312) 419-9292
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royalty of so nmuch a ton for every ton of gravel or
sand that was sold fromthe site, which is alittle
over a mllion tons as | believe.

It is our position that the materi al
off-site material, brought onto the site should not
have been brought on. |It's not provided for in the
agreement, not approved by the district, and it is,
in fact, waste. It's waste for a nunber of
reasons. It is construction or denolition debris,
which is part of the definition of municipal waste
in 415 11. CS5-3.30.

There's even many things in there that
are not construction and denolition debris, cables
and wi res and what have you, which is discarded
material. The whole -- all of this material is
di scarded material and such is waste under II.
CS5/3.53. The evidence of discard, of course, is
that it's there. It is not -- it is a material that
people pay to get rid of just like you would pay to
get rid of things in alandfill. 1It's not dirt that
is in comrercial use beyond the disposal

This is -- it is waste by any view of
the term and it also anounts to an open dunp

because it is a collection of waste from vari ous

L. A REPORTI NG (312) 419-9292
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sources under 5/3.24, and we'll allege it also
anounts to dunping on public property since it's
owned by a public agency.

The site is all yet used as a landfill,
and the waste was brought in to be used as fill, but
still was waste and people paid to do it. 1In the
end, the district will ask that this Board enter an
order and direct that this material be renoved
because we cannot have illegal |andfill on our
property. Thank you.

MR KNIPPEN: M. Hearing Oficer, can | bring
somet hing to your attention at this point?

THE HEARI NG OFFI CER:  Yes.

MR, KNI PPEN: During the course of
M. Makarski's opening statenent, a witness to this
proceedi ng cane into the courtroom He is a wtness
of the district's. | believe it's M. Ut who's
sitting behind me. 1 don't know how | ong he has
been in here with regard to the opening statenent,
but I think that the notion to exclude was
applicable for that tine.

I think the district has the obligation
and responsibility to nonitor their w tnesses so

t hey cannot be tainted by anything of an evidentiary

L. A REPORTI NG (312) 419-9292
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or an argunmentative nature as was just made.

| want to bring it to your attention
now for purposes of the record. W may subsequently
have a notion to exclude M. Ut dependi ng upon our
exam nati on of himdepending on how | ong he's been
in here listening to what M. Makarski has been
ar gui ng.

MR, TUCKER: For the record, M. Hearing
Oficer, I think yourself and probably the court
reporter noted that M. Ut just came in in the |ast
20 seconds at the very end of this. |'msure you
noted that yourself.

MR MAKARSKI: | didn't see it. I'msorry.

Coul d you wait outside?

MR UTT: Sure.

MR, MAKARSKI: We've asked himto remain
outside until he is called as a w tness.

THE HEARI NG OFFI CER  Yes. What was his nane
agai n?

MR, MAKARSKI: Richard Ut, Ut-t.

MR TUCKER U t-t.

THE HEARING OFFICER: M. Ut did literally
just walk in at the closing of M. Makarski's

openi ng statemnent.

L. A REPORTI NG (312) 419-9292
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M. Stick?

MR, STICK:  Thank you. Thank you, your Honor.

As M. Makarski indicated, this
proceedi ng i nvol ves a site of approximately 77 acres
| ocated on Stearns Road in Bartlett, Illinois.
During this proceeding, that site will be referred
to and is commonly referred to as the Stearns Road
site.

M. Makarski also indicated that at the
time the Forest Preserve District proceeded wth
t here condemmati on proceeding with respect to that
site, the respondent, Bluff Cty, was mning sand
and gravel at the site.

Now, these m ning operations involve
using a front-end | oader and later in the operation
a dragline to excavate aggregate, place it on a
conveyor belt which transported the aggregate to an
on-site facility where the aggregate was crushed,
washed, separated, and stockpiled for |ater sale.

VWhen contractors who needed aggregate
woul d cone to the site and purchase the aggregate,
they would take it fromthe stockpile, and it was
renoved fromthe site. As part of its operations,

Bluff City also received broken concrete from

L. A REPORTI NG (312) 419-9292
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of f-site sources, which it ran through its jaw or
crusher and turned into usable recycled aggregate.

Now, Bluff City intended to reclaim
this parcel of property for |later devel opment after
the m ning had ended. As part of those reclanmation
activities, Bluff City was bringing on to the site
clay and topsoil excavated and off-site construction
sites for use as a reclamation fill.

This reclamation fill was being spread,
conpacted, and worked into the reclainmed portion of
the site, and in conjunction with the reclamation
activities, there were bulldozers, scrapers, and
ot her heavy equi pnent on the site noving the
reclamation fill around the property.

Al so as parts of its operations, Bluff
City had a trailer on site, a set of scales on site,
and there was an above-ground fuel tank for fueling
t he pi eces of heavy equi pment, and Bluff City was
usi ng fencing, cable, wires, PVC pipe, and other
items in its activities. 1In the winter, the heavy
equi prent was often parked on tires so that it would
not freeze to the ground.

Now, as part of the Forest Preserve

District's pursuit of the condemmation of the

L. A REPORTI NG (312) 419-9292
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Stearns Road site, during 1990, the Forest Preserve
District began negotiations with respondent M neral
and Land Resources regarding a purchase of the
site.

These negoti ations provided, in their
prelimnary forns, that Mneral and Land Resources
woul d have the right to continue the mning activity
that Bluff Gty was carrying on on the site prior to
t he condemmati on proceedi ng being instituted.

The negoti ati ons al so envi si oned t hat
M neral and Land Resources woul d have a period of
five years to mine the site, and at the end of that
five-year period, they would be required to
i npl enent a reclamation plan the Forest Preserve
Di strict would choose.

Because Bl uff City contracted with
M neral and Land Resources for mning rights, Bluff
City was involved in these negotiations as well.

During 1990, Bluff City provided the
Forest Preserve District with detailed estinates
based upon soil borings that had been taken at the
site of the anount of usable overload on the site as
wel | as the anobunt of m nabl e aggregate on the

site. Now, bear in mnd, in 1990, the mning

L. A REPORTI NG (312) 419-9292
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operations were -- had conmenced, but the mning
operations certainly had not come close to being
conpl eted, and so no one knew for sure how nuch
m nabl e aggregate were there other than the
estimates that these soil borings indicated, and no
one really knew for sure how much overburden was at
the site other than by way of these estinmates, these
soi | borings.

However, as early as July of 1990,
Bluff City gave the Forest Preserve District witten
estimates regardi ng the anount of overburden and the
anmount of mnable aggregate at the site. Now, |
tal ked about early negotiations regarding the Forest
Preserve's purchase of the property and early
negoti ati ons regarding a reclamation plan for the
property.

During 1990, the Forest Preserve and
Bluff City were preparing proposed reclamation plans
for the site. Now, these reclanation plans were
different than what Bluff Cty had antici pated.
These reclamation plans were what the Forest
Preserve anticipated they wanted in the site once
the mning activities were over.

The first early drafts of the
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reclamation plan called for a -- called for the
construction of a prairie with a lake in it on the
site. The early reclamation plans called for a
proposed | ake el evation of 754 feet. Now, these
el evations you' Il hear throughout this proceeding,
and they are significant. The early negotiations
centered around a | ake el evation of 754 feet and a
surface area of the |ake of between 19 and 20
acres. So roughly a quarter of the 77 acres
initially was envisioned to becone a | ake. The rest
will be prairie, and the | ake woul d have a surface
el evation of 754 feet.

In Novenmber of 1990, Bluff City
informed the Forest Preserve District that based
upon the current information regardi ng overburden
the current information regardi ng m nabl e aggregate
of the site, and based upon a proposed | ake
el evation of 754 feet, there was not quite enough
over burden on site to construct the reclanmation
pl an.

Now, as a practical matter, this neant
that off-site fill material had to be brought on to
the site to construct the | ake at a | ake water |evel

of 754 feet. In early 1991 before acquiring title
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to the site, the Forest Preserve altered its

recl amati on plans. Instead of the 754 feet water
el evation, the Forest Preserve District proposed
three alternative reclamation plans with | ake water
el evations of 760, 762, and 764 feet respectively.

Each of these proposed reclanmation
pl ans raised the water |evel of the proposed | ake,
reduced the steepness or the slope of the
enbanknents adj acent to the | ake, and reduced the
| ake surface area to approximately four acres.

The end result was that a substanti al
amount of off-site fill material had to be brought
onto the site to construct any of the three proposed
recl amati on plans that were being offered by the
Forest Preserve District in early 1990, and the
evi dence will show that.

March 29t h, 1991, the Forest Preserve
District and Mneral and Land Resources entered into
a license agreenent pursuant to which the Forest
Preserve District acquired the Stearns Road site and
M neral and Land Resources retained the right for a
five-year period to mne all of the aggregate at the
site. Pursuant to the license agreenent, M neral

and Land Resources also agreed to reclaimthe site
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pursuant to one of the three proposed recl amation
pl ans that had been proposed by the Forest Preserve
District in early 1991.

These reclamation plans called for a
water | ake level of, alternatively 760, 762, or 764
feet. It was the Forest Preserve District's express
preference that the | ake water |evel be as high as
possi bl e. Pursuant to the sublicense or pursuant
the license -- Strike that.

MLR, pursuant to a sublicense, granted
Bluff City the continuing right to mne the
aggregate at the site so that the Bluff Gty's
operations continued. There was no interruption in
the m ning operations they had comrenced
previously.

Now, the reclamation plan, which called
for a | ake water elevation of 764 feet required that
the entire reclamation project at the Stearns Road
site be elevated approximately ten feet higher than
t he Novenber 1990 recl amati on plan which called for
a | ake water elevation of 754, if you recall, and
the evidence will show that in Novenber of 1990 at a
| ake water elevation of 754 feet outside fill was

required. Wth a | ake water elevation of 764 feet,
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a substantial anount of off-site fill material was
going to be required to construct the proposed
wet | and or the proposed recl amati on project.

The evidence will show that on March
29t h, 1991, the Forest Preserve District knew or
shoul d have known based upon the estinmates of
m nabl e aggregate that M neral and Land Resources
and Bluff Cty had the right to mne and based upon
the estimates of avail able overburden at the site
that none of the three proposed reclamation pl ans
coul d be constructed without the use of off-site
fill material.

Now, after the |icense agreenent was
entered into between March of 1991 and March of
1993, Bluff Gty continued to mne sand and gravel
at the Stearns Road site. Bluff City continued to
bring broken concrete fromoff-site construction
activities to the site for crushing and |l ater resale
as recl ai ned aggregate.

Bluff City continued to bring clay and
topsoi|l excavated pursuant to off-site construction
activities to the site to be used as reclamation
fill. During the period from March 1991 to March

1993, the Forest Preserve District had the right to
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i nspect operations of the Stearns Road site and did,
in fact, inspect those operations.

The evidence will show that prior to
March of 1993 the Forest Preserve District never
objected that Bluff City was recycling broken
concrete at the site and never objected that Bl uff
City was bringing clay and topsoil excavated during
off-site construction activities to the site to be
used as reclamation fill.

During the period from March of 1991 to
March of 1993, the Illinois Environnental Protection
Agency inspected the Stearns Road site on at | east
t hree occasions. The | EPA inspector observed the
m ni ng operations, observed the recycling
operations, and observed the reclamation
activities.

The Illinois Environmental Protection
Agency never inforned any of the respondents that
they needed a pernit to bring material excavated
during off-site construction activities onto the
site for use as reclamation fill.

Now, you will hear testinmony fromthe
respondents fromqualified experts in various fields

that the reclamation fill brought to the Stearns
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Road site provided a suitable subbase for the
proposed devel opment of the site and served a
beneficial purpose in the construction of the
recl amati on plan that the Forest Preserve had
requested. You will not hear any testinmony from any
qualified experts contradicting those opinions.

Bluff City had an appropriate procedure
in place for inspecting the incomng reclamation
fill and to ensure that it was suitable for use on
the site, and this ruling involved two stages.
First, as reclamation fill canme on to the site, the
back of the trucks could be observed fromthe
trailer that | nmentioned earlier was at the gate of
the site. Second, as trucks were being unl oaded on
the site, the dozer operators inspected the fill as
it was comng out of the back of the truck and if it
was unsuitable, rejected it.

There was anot her aspect of the
i nspection at this site that the evidence w |
establish and that is that after the fill material
had been unl oaded fromthe trucks and as it was
bei ng dozed and worked, itens that appeared to be
| arge pieces of wood or other material and itens

that did not appear to be suitable for reclamation
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fill were worked out of the fill, were segregated
out, and were accumul ated in a particular portion of
the site for later transportation off site, and you
will hear testinmony that Bluff Gty sent itens such
metal culverts to the junk yards off site, and you
wi || hear testinmony that those pieces of concrete
and | arge pieces of asphalt that happened to be in
any of the fill material that m ght be comng in
were segregated out and sent through Bluff Cty's
recycling operations.

Now, in March of 1993, two years into
the five year |icense agreenent, the Forest Preserve
District issued a stop work notice and forced the
respondents off the site. The Forest Preserve
District conpl ained, as you heard M. Makar ski
indicate in his opening, that the reclamation fill
cont ai ned i nappropriate materi al

The evidence will show that the
respondents were not allowed to renove their
equi prent, were not allowed to renove their
stockpil ed aggregate, and were not allowed to renove
any material initially fromthe site. Wen they
were allowed to renove stockpil ed aggregate, they

certainly were not allowed to renmove anythi ng ot her
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than the aggregate that had previously been
stockpiled at the site.

From March of 1993 to the present, the
evidence will establish that the Forest Preserve
Di strict had exclusive control over the site and
excl usive control over site access. |In early 1995,
nmy clients, the respondents Sout hwi nd Fi nanci al and
Bluff City, sued the Forest Preserve District in the
Circuit Court of DuPage County for breaching the
contract arising out of the stop work notice and the
fact that these respondents had been forced off the
site.

I n Novenber of 1995, after the Grcuit
Court of DuPage County action had been filed and two
years and nine nonths after the Forest Preserve
District forced the respondents off the Stearns Road
site conpl ai ni ng about inappropriate material in the
reclamation fill and two years and nine nonths after
the Forest Preserve District had taken over
exclusive control of the site, the Forest Preserve
District filed this proceeding with the Pollution
Control Board.

In this proceeding, the Forest Preserve

District conplained that the respondents deposited
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waste at the Stearns road site. They asked the

Pol lution Control Board to find the respondents in
violation of the act and asked the Pollution Control
Board to require the respondents to excavate

approxi mately 136,000 cubic yards of fill material
and that material to a landfill.

Now, you will hear evidence regarding
two types of investigations that were conducted at
the site since 1995. The first type of
i nvestigation were these test pit excavations that
M. Makarski had tal ked about, and the second type
of investigation were analytical testing of the soi
and the water at the site.

It's inmportant to remenber and evi dence
will establish that all of this investigation took
pl ace after 1995, nore than al nost two years after
the respondents were forced to |l eave the site. 1In
January of 1995, M. Urbanski excavated
approximately 20 test pits. |In March of 1995, EMCON
excavat ed approximately 40 test pits at the site.

Now, the testinony of these two
gentlenmen will establish that physical constituents
of the fill material generally fall within the

definition of clean construction and denolition
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debris as that termis defined in the Environnental
Protection Act. The Forest Preserve District wll
not offer evidence regardi ng what proportion or what
portion of the 136,000 cubic yards of fill material
that the Forest Preserve District believes is
conprised of itenms falling outside the scope of

cl ean construction or denolition debris.

The evidence in this proceeding will
establish that if there are itenms in the fill that
fall outside of the scope of the definition of clean
construction or denolition debris, those itens
constitute an insignificant portion of 136,000 cubic
yards of fill material the Forest Preserve District
is asking the Pollution Control Board to require
respondents to send to a landfill.

Two sets of analytical tests were
conducted at the site. In March of 1995, EMCON on
behal f of the Forest Preserve conducted anal yti cal
test of the soil and water and in February of 1996
ERM North Central, an environmental consulting firm
hired by respondents Bluff Cty and Sout hwi nd
conducted anal ytical testing of the water at the
site.

You will hear expert testinmony from Roy
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Bal |, an environmental engineer with ERM North
Central, that the analytical testing at the site
established fromconstituents tested are all bel ow
the top of tier one clean objectives and that the
site is uncontam nated, does not constitute a threat
to human health or the environnent, and does not
requi re renediation.

That testinmony fromM. Ball will be
consistent with the analytical testinony of the
Forest Preserve's experts.

In sum the evidence in this proceedi ng
will establish the following: The material used as
reclamation fill at the Stearns Road site served an
appropriate and beneficial purpose; the material was
not waste; the respondent's conduct does not
contribute -- constitute waste di sposal; the
reclamation fill is not contam nated; the Stearns
Road site does not pose a threat to human health or
the environnent; the site does not require any
renedi ati on as requested by the Forest Preserve; and
the Forest Preserve has not carried its burden of
proof in this enforcenent proceeding.

At the close of these proceedings,

respondents Bluff City and Mneral and Land
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Resources will request the Pollution Control Board
to deny the Forest Preserve District's request for a
finding of a violation of the Illinois Environnenta
Protection Act. Thank you, your Honor.

THE HEARI NG OFFI CER Ms. O Connel | ?

M5. O CONNELL: Yes. M. Hearing Oficer, on
behal f of M neral and Land Resources, |I'd like to
enphasi ze that M neral and Land Resources was a nere
pass through in this case on the day that -- by
virtue of the fact that Mneral and Land Resources
held title to the property that was condemed by the
Forest Preserve District.

Once that condemnation took place,
M neral and Land Resources had a |license agreenent
to mne the sand and aggregate fromthe site, but at
that same time, all those rights were transferred to
t he ot her respondent conpanies on the sane day, in
fact, as was the obligation to create a wetlands at
this site under the sublicense agreenent.

The conplaint in this proceedi ng
al l eges that M neral and Land Resources engaged in
various illegal activities under the Illinois
Envi ronnental Protection Act including inporting

illegal fill, causing or allow ng the inportation of
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such fill, and engaging in the sanitary landfill
operati on.

M neral and Land Resources didn't do
any of those things. It had no operation at this
site. It had no oversight out there, and the
evidence will show that the negotiations for the
construction of this wetland were -- took pl ace
between -- largely between the Forest Preserve
District and the ot her defendant conpanies in this
case.

So at the end of the proceeding,

M neral and Land Resources will ask that it be

di sm ssed conpletely to the extent that there could
be any liability based on the fact that it didn't
engage in any of the activities that are naned in
the |l awsuit.

THE HEARI NG OFFI CER:  Thank you.

MR, STICK:  Your Honor, if | mght, one nore
itemand that is during the course of this, it's
been brought to my attention that during the course
of nmy opening and Ms. O Connel|l's opening
M. Vick, the Forest Preserve District's first
wi tness, was in the courtroom and at this point, we

need to nake a fornmal notion that these w tnesses
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not be present during proceedings until they are
called upon to testify.
| thought we had an understanding. W
hereby nmake a notion that w tnesses be excluded from
t hese proceedi ngs unless and until they are either
the client representative, a party -- a
representative of the party, or are testifying.
Thank you, your Honor.

MR, MAKARSKI: M. Hearing Oficer, | thought
t hey were excluded when other w tnesses were
testifying the way | understood, not during
argunents, but we have no objection. 1've asked
M. Ut to leave, and I'Il ask the other w tnesses
not to be present when anyone else is testifying.

THE HEARI NG OFFI CER: Wl I, in our
of f-the-record di scussion, | thought that we had
agreed that these two gentl enmen behind M. Mkarsk
were going to be first up.

MR, MAKARSKI : Yeah, he's the first w tness.

THE HEARING OFFICER: Right. And the w tnesses
who will be excluded I thought there was an
agreenment on that. |If you wanted hi m excl uded
during the oral argunents, then maybe we shoul d have

brought it up before we spent all this tine on it.
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So to the extent that you' re making an
objection, the objection is overruled. | thought we
had an agreenent on, | can't renenber their nanes,
but the two gentlenen that are sitting behind
M. Makar ski .

W will exclude wi tnesses, but he was
the first witness up. The other gentlenen is the
representative of the DuPage County Forest
Preserve. | see no real problem

Al right. The first wtness.

MR, MAKARSKI: M. Vick, would you take the
stand right there?

(Wtness sworn.)

THE HEARI NG OFFI CER:  Speak clearly and | oudly
so the court reporter can hear you and everyone el se
can.

THE W TNESS: Ckay.

THE HEARI NG OFFI CER:  You may proceed.
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VWHEREUPON:
MAURI CE VI CK
called as a witness herein, having been first duly
sworn, deposeth and saith as foll ows:
DI RECT EXAMI NATI ON
by M. Makar ski
Q Wul d you give us your nane, please, sir?
Mauri ce Robert Vick.

Q Wbul d you spell your |ast nanme for the

A V-i-c-k.

Q And who is your enployer, M. Vick?

A The Forest Preserve District of DuPage
County.

Q And how | ong have you worked for the
Forest Preserve District of DuPage County?

A Si nce Decenber of 1984.

Q And what's your educational background?

A I have a bachel or of | andscape
architecture fromthe University of Illinois.

Q And where did you work -- did you have
enpl oyment prior to the time you worked for the
district?

A Yes, | did.
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Q VWhat was your experience?

A Directly prior to working for the Forest
Preserve District, | worked for about a year and a
half with the Chem awn Corporation, and prior to
that, | and another |andscape architect had our own
firmfor about two years, a |andscape architectura
firm Prior to that -- and that was around 1980.
Bet ween 1980 and goi ng backwards to 1971, | worked
for a | andscape architectural firmin Rolling
Meadows that was cal |l ed Novak, Carlson, &
Associ at es.

Q Now, what's your position with the Forest
Preserve District?

A Director of planning and devel opnent.

Q And how | ong have you hel d that position?

A Si nce Novenber of 1990.

Q And what are your responsibilities as
director of planning and devel opnent ?

A Basically, to oversee the physica
devel opnent of recreational facilities for the
forest preserves.

Q VWhat was your position before you were
director of planning and devel opnent ?

A I was a senior |andscape architect.
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Q And what does that involve?

A Supervi sing the | andscape architects that
prepare the drawi ngs and specifications for
construction projects.

Q Now, are you famliar with the property
which are called -- the 77 acres called the Stearns
Road site, which is involved in this proceedi ngs?

A Yes, | am

Q And woul d you describe what the district
owns? Tell us where that property is |ocated.

A Vell, it's within the Pratts Wayne For est
Preserve directly south of Stearns Road, directly
east of the EG & E railroad tracks, and probably a
quarter mle or so east of Pow s Road.

Q Does the district own other property
surroundi ng the site?

A Yes, we do.

Q Tell us its location and the anmount of
property and what it's called.

A Well, the district owns the property
directly south and east of the M.S site. The
railroad tracks border the west side of the site and
then we own property west of the railroad tracks.

That entire area, some -- now sone 3,000 plus acres
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is called Pratts Wayne Wods Forest Preserve

Q Now, are you famliar with the acquisition
of the site -- the Stearns Road site?
A Yes.

Q And what invol venent did you have in the
acquisition of this [and?

A My departnment was asked to devel op concept
pl ans for the devel opnent of a wetland which woul d
beconme part of the sale or settlenent agreenent for
the I and acquisition called MR

Q Now, when did you get involved with this
situation?

A | think it was around 1990.

Q And what did planni ng and devel opnent do?

A VWll, there were -- we prepared a series
of several plans for the restoration of this
property over a period of several nonths, and
eventually there were alternatives that were
acceptabl e and made part of the |and acquisition
agr eenment .

Q VWhat do you nean they were acceptabl e?

A VWhen we prepared the plans, either nyself
or ny staff for that matter, were actually involved

in the land acquisition proceedings. So we would
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prepare plans and draft specifications. W viewed
some drafts of the |license agreenent. Those were
then taken to the land acquisition conmttee by the
executive director and Craig Hubert. Negotiations
took place in those neetings, and then we were told
the results of the negotiations.

Q Did you ever have any neetings with the
owners or the agents of MR or Bluff Gty during the
course of the acquisition proceedi ngs?

A Yes. W had neetings with M. Vondra.

Q And whom di d he represent?

A Bluff Cty.

Q VWhat was Bluff City's relationship to this
situation?

A As | understood, they are the mning
conpany that does the sand and gravel m ning there.

Q And do you recall any specific neetings
you had with Bluff City?

A To be quite honest, there were severa
meetings, sone | was involved in and sone | was not
i nvol ved in.

Q Do you recall any neeting you parti cipated
in where there was any di scussion of bringing fill

into the site to be used in the construction of the
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wet | and.

A No, sir.

Q Now, did you -- did the district receive
information fromBluff Cty with respect to the site
prior to the |icense agreenent being devel oped?

A Yes.

Q Just, generally, what was that
i nformation?

A Wl |, there were several -- there were
letters, correspondence to | believe a gentleman
called -- naned Mark Vierck to nyself,
correspondence to discussing the cut and fill
calculations that Bluff City was running on
di fferent concept plans. There was correspondence
whi ch descri bed the approxi mate quantities involved
that Bluff Gty used to determ ne what they felt the
performance bond and out should be for putting the
agreenment --

Q Did you see the correspondence? This cane
to you or to sonebody el se?

A Yes.

MR, MAKARSKI: Let me -- you didn't put the
stickers on these things. This is 7-93 letters. Do

you have sets? Did you want thenf?
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MR, STICK:  Yeah.
MR, MAKARSKI :  Bob, why don't you mark all
three of these and give them-- you had said,
M. Hearing Oficer, you had conpl ai nant stickers?
THE HEARING OFFI CER:  No. | have petitioners
exhi bits.
MR, MAKARSKI :  For petitioners.
W& have -- what do ours say?
MR TUCKER: If you'd prefer to mark themor we
can mark thenf
THE HEARI NG OFFI CER O f the record.
(Di scussi on had
of f the record.)
(Break taken.)
(Compl ai nant Exhi bit Nos. 1,
2, and 3 marked for identification,
9-23-97.)
THE HEARI NG OFFI CER  Back on the record. You
may conti nue.
BY MR MAKARSKI :
Q Let me show you what we've marked as
Conpl ai nant Exhibit 1, M. Vick. Wuld you tell us
what that is?

A It is aletter to ne fromM. Vondra from
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Bluff Cty.

Q And did you have a conversation with him
which resulted in this letter being generated?

A Yes, | did.

Q Do you recall when it was and who was
present ?

A Qoviously, it was prior to July 18th,
1990. | don't recall who was present at the
di scussi ons.

Q VWhat information is provided to you in
that exhibit?

MR, KNI PPEN:  (bjection. The docunent speaks
for itself. | have no objection to its adm ssion
M. Hearing Oficer.

MR MAKARSKI: | nove for the adm ssion of the
exhibit -- Conplainant's Exhibit 1, M. Hearing
Oficer.

THE HEARI NG OFFI CER: No obj ection?

Conpl ainant's Exhibit No. 1 is admtted.
BY MR MAKARSKI :

Q Wul d you tell us at this stage of the
proceedi ng agai n what was the contenpl ated end use
of the preserve when the m ning was conpl eted?

A The contenpl ated end use was the
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devel opnent of a wetland area.

Q And is that one of the exhibits to the
letter?

A Yes, it is.

Q Do you know who generated that -- let ne
show you what's the third page. It says Pratt North
restoration plan. Do you see that?

A Yes, | do.

Q Was that generated by the district or by

Bluff Cty?
A | believe this was generated by the Forest
Preserve District. [I'mnot positive though.

THE HEARI NG OFFI CER: M. Vick, you need to
keep your voice up.

THE WTNESS: |'msorry.
BY MR MAKARSKI :

Q And then the fifth page, which is
cross-sections. |s that what those are?

A Yes.

Q VWho prepared those?

A Those were prepared by Bluff Gty, |
bel i eve.

Q And how about Exhibit C?

A That was al so prepared by Bluff City.
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Q What is Exhibit C?

A Well, Exhibit Cis a calculation of the
cut and fill on the site.

Q What about Exhibit D?

A It's the sane thing.

Q And Exhibit E?

A Exhibit E is a calculation based on --
it's a calculation of the anmount of fill required
based on different paraneters such as the slope, the
outside | ake area, the |ake area bottom and the
| ake area itself.

Q Now, in the early stages, did the
district, you or the planning and devel opnment
departnment, contenplate that fill was to be brought
into use in the construction of this wetland?

MR, KNI PPEN:  (bjection. He's asking for a
that of mnd, your Honor, or an intent of the
district. The district is a corporate entity, the
Forest Preserve District of DuPage County.

The corporate entity is nade up of the
corporate authorities which are the appointed
officials under the statute. M. Vick is
an enpl oyee.

The question presunes that he can now
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answer for the entire Forest Preserve District as to
what its intent was.

MR, MAKARSKI: | just asked what he thought.

MR, KNI PPEN: That's not the question. The
guestion was specifically related to the district.
BY MR MAKARSKI :

Q Did you, as director of planning and
devel opnent working on this project, contenpl ate
that fill would be brought in to be used in the
construction of the wetland?

MR, KNI PPEN: (bjection as to materiality.

THE HEARI NG OFFI CER:  Overrul ed.

BY THE W TNESS

A No, sir.
BY MR MAKARSKI :

Q Wy do you say that?

A Vll, it explains in the letter here that
based on certain paranmeters that the site wll
bal ance.

Q And what does that nean?

A That neans that the anount of cut
basi cally equal s the anmount of enbankment or fill
that's on that site.

Q Now, this was based on a water |eve
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A Yeah, that's correct.

Q Now, subsequently in the license

agreement, there were other plans at different

| evel s, was there not?
A That's correct.

Q And they were, in fact, higher

t hey, 7607
A Yes.
Q What were the other two?
A | believe they were 762 and 764.

Q Did you, M. Vick, in planning and

devel opnent contenplate fill being brought

because of the -- of those other |ater plans because

of the fact that the |l evels were higher?
MR KNI PPEN: (bjection, materiality.
THE HEARI NG OFFI CER:  Overrul ed.

BY THE W TNESS
A No, | didn't.

BY MR MAKARSKI :

Q Wy is that?

A | still believe that the activity on the

site, the wetland restoration design, along with the

excavation was going to bal ance on the site.
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Q Now, |et me show you what we've marked as
Conpl ai nant's Exhibit 2. Wen you' re done, you
know, you can just set those up there, if that's al
right, and then we'll give themto the judge.

MR, MAKARSKI: Do you want to | ook at a copy,
your Honor?

THE HEARI NG OFFI CER: | have a copy.

MR MAKARSKI :  Ckay.

BY MR MAKARSKI :

Q | ask you if you can identify that
docunent ?

A Yes. It's a letter to M. Vierck from M.
M chael d@enn of Bluff Gty Mterials.

Q Did you see that correspondence
previously?

A Yes, | have.

Q You're famliar with it. And was this
received by the district?

A Yes, it was.

MR KNIPPEN: M. Hearing Oficer, I would
stipulate to the adm ssion of this docunent.

VR MAKARSKI: | offer it.

THE HEARI NG OFFI CER:  Conpl ai nant's Exhi bit No.

2 is admtted.
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BY MR MAKARSKI :

Q Let me show you what we've marked as
Exhibit 3, M. Vick, and | ask if you can identify
t hat docunent ?

A Well, the top docunent is a letter to M.
Craig Hubert from M. Vondra, and the letter
attached to that is a letter to M. Mark Vierck from
M. denn of Bluff City Materials.

Q And did you review this correspondence
previously?

A The top letter, the one to M. Hubert, |
don't believe I've seen before. The other letter to
M. Vierck I have seen.

Q Is the top letter a docunent received by
the district though --

A Yes.

Q -- in the ordinary course of business?

A Yes, it is.

MR MAKARSKI: | would nove the admi ssion of
Exhi bit 3, your Honor.

MR, KNIPPEN: | woul d object, Judge, to the
March 6th, 1991, letter for lack of foundation. |
have no objection to the other docunent appended to

it, which is the March 5th, 1991, letter. The |ack
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of foundation being based on the w tness' own
testinmony with regard to the top page of the
docunent .

MR, MAKARSKI: He said it was received by the
district in its ordinary course of business, your
Honor .

MR KNIPPEN. That is not the foundation for a
busi ness record under Illinois |aw

THE HEARI NG OFFI CER: Do you want to separate
it out, or do you want to --

MR, MAKARSKI: Well, we'll just -- we'll offer
then the March 5th letter. Take off the top

THE HEARI NG OFFI CER:  All right.

BY MR MAKARSKI :

Q You have previously viewed this letter, is
that right, Exhibit 3?

A Yes, sir.

THE HEARI NG OFFI CER:  Before you continue, then
Exhibit 3 will consist of a March 5th, 1991, letter
signed by M. denn addressed to Mark Vierck and is
adm tted
BY MR MAKARSKI :

Q Is there anything in Exhibit 3 which

refers to bringing fill to the site?
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A No, sir. This basically shows that,
again, that at elevation 760, the project wll
bal ance on site.

Q Now, 760 was one of the el evations which
was included in the eventual agreenent; is that not
true?

A That is correct.

Q Now, are you famliar with the -- by the
way, do you know how the three el evations you
testified to earlier, 760, 762, and 764 were arrived
at for inclusion in the |license agreenent?

A My recollection is that M. Vondra
requested that those elevations be used.

Q And you're famliar, are you not, with the

-- what becane the final judgnment order which
i ncluded the Iicense agreenent between MR and the
district?

A Yes, sir.

Q Let me show you -- we've nmarked that four
Bob?

MR TUCKER  Yes.

BY MR MAKARSKI :

Q -- (continuing) Exhibit 4.

L. A REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

55

(Compl ai nant's Exhibit No. 4

mar ked for identification,

9-23-97.)
BY MR MAKARSKI :
Q "Il ask you are you famliar with that
docunent ?
A Yes, | am
Q Does that include the |license agreenent

you' ve al ready di scussed?

A Yes, sir.

Q Does this include the grading plans for
the three levels -- water |levels which you earlier
di scussed?

A Yes, it does.

Q And what el se does it include?

A Well, it includes a typical cross-section
at each el evation showing the different plat habitat
zones. It includes specifications that are on the
drawi ngs. There are construction details for tree
pl anti ng and staking, erosion control, a planting
pl an and a vegetation plan, location plan. That's
about it.

Q And the fine print is the details and

specifications, | believe you said that?

L. A REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

56

A Yes.

Q We have that -- that is unreadable, is it
not, as blown down to that size?

A That's correct.

MR MAKARSKI: | would offer Exhibit 4 into
evi dence, M. Hearing Oficer.

MR KNIPPEN: M. Hearing Oficer, | have no
objections with the exception of the page which is
entitled Pratt North details and specifications. |
woul d no have objection to an adm ssion of this
exhi bit, which would include the full size of that
soit's legible. Oherwise, |I believe this page has
no evidentiary value at all because it's kind of
meani ngl ess.

MR, MAKARSKI : We've bl own themup, and we'll
of fer those bl owups so you can read them

THE HEARI NG OFFI CER:  Conpl ai nant's Exhi bit No.
4 is admtted, and we will be admitting -- are you
going to mark those separately | ater on?

MR MAKARSKI: Yes, sir. W realized after we
had them bl own up so they can be read, and we have
copies for everybody. That's exhibit -- that would
be five.

MR TUCKER: Five, | believe.
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MR, KNI PPEN:  Then | w thdraw nmy objection to
t hat page.

THE HEARI NG OFFI CER:  All right.

(Di scussi on had
of f the record.)

THE HEARI NG OFFI CER:  How many pages are in the
oversi zed exhibit.

MR, MAKARSKI: This contains five.

MR, TUCKER:  Fi ve.

MR, MAKARSKI: W have three blowps. One is
this which is Exhibit Dto the agreenment. Then we
have a bl owup of Exhibit E and a bl owup of Exhibit F
so that they can be read.

MR. STICK: This will be Exhibit 6 and 7?

MR MAKARSKI : Right.

MR. TUCKER: This will be Exhibit 6.

(Compl ai nant' s Exhibit Nos. 5,
6, 7, 8 and 9 marked for
identification, 9-23-97.)

MR TUCKER: M. Hearing Oficer, we're
adm tting bl owmup versions of the cross-sections.
They appear slightly different. They're just al
i ncl uded on one page here for the conveni ence of the

Boar d.
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This will be Conplainant's Exhibit 9.
MR STICK: N ne?
MR, MAKARSKI : Ni ne.
MR TUCKER: 1'll showit to you. Any
obj ecti on?
MR, KNI PPEN: Let ne just look at it.

M. Hearing Oficer, in order to
clarify the Conplainant's Goup Exhibit 5 could we
al so designate those 5A, B, C, D, and E?

MR, MAKARSKI: | have no objection to that.

THE HEARI NG OFFI CER  That will be fine. Those
don't correspond with the reduced versions, do they.
MR KNI PPEN: I n Exhibit 4, they do, Judge.

MR, STICK: The pages correspond.

VWhat M. Knippen is suggesting is
designating themas A B, C, D, and E does not. |
nmean, those letters are not on the docunent, but the
pages thensel ves correspond to what is in Exhibit 4.

MR, TUCKER: | should also note for the hearing
officer's informati on that each particular level is
then followed with a cross-section which corresponds
toit. The larger exhibits are presented. These
cross-sections are all on one page, but the nunbers

at the bottom correspond with the 760, 762, 764
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level. W nove for this to be placed in evidence.
Is that all right?

MR STICK Well, why don't you give us a
chance to --

MR, TUCKER: Absol utely.

MR STICK: -- review this?

MR TUCKER: That's fine.

MR KNIPPEN: |'ve got to ook at this for a
m nut e.

THE HEARING OFFI CER:  Let's go off the record a
m nut e.

(Di scussi on had
of f the record.)

(Compl ai nant' s Exhi bit No. 5A
5B, 5C, 5D, and 5E were
subsequently clarified for the
record.)

THE HEARI NG OFFI CER  Back on the record.
W' ve marked exhibit -- Goup Exhibit 5
with 5A, 5B, 5C, 5D, and 5E
I would note that in trying to check
Conpl ai nant's Exhibit No. 4 with the expanded
versions, are there some pages that are not included

or were they all there?
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MR, MAKARSKI : In Exhibit 47

THE HEARING OFFICER:  All right. On Goup
Exhi bit -- on Conplainant's Exhibit No. 4, if you go
back to what's typed on as Exhibit A it's a very
small version called plat of survey, that has not
been enl arged, has it.

MR MAKARSKI: No, it has not.

MR TUCKER: Right. No, it has not.

THE HEARI NG OFFI CER:  And then the next page
guess woul d be Exhibit B to Conplainant's 4 is Pratt
North revegetation. Now, that's not been enl arged.

MR, MAKARSKI: That's correct.

MR TUCKER  That's correct.

THE HEARI NG OFFI CER:  And then Exhibit C, a map
has not been enl arged?

MR, MAKARSKI: That's correct.

THE HEARI NG OFFI CER And then we start with
the enl argenents on Pratt North details and
speci fications?

MR TUCKER  That's correct.

MR MAKARSKI: That's correct, which is Exhibit
5A through 5E

THE HEARI NG OFFI CER:  And then we go with

the -- what did you call the zones?
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MAKARSKI :  Ch, the natural water |evel,

BY MR MAKARSKI :

> O >» O

THE
page?
MR.
pages.
THE
everyone
MR.

THE

M. Heari
are --
THE
sorry.
MR
t hem al
separ at e

THE

I's that what that's called?

Normal water |evel.

Normal water level. 1'msorry.

Those are the plat zones, habitat area.

HEARI NG OFFI CER:  But those are all on one

MAKARSKI: No. There's three different

HEARI NG OFFI CER: | understand it. Does
el se understand it?

TUCKER:  Yeah

HEARI NG OFFI CER:  Ckay.

MAKARSKI :  What's all on one page,

ng Oficer, are these cross-sections, which

HEARI NG OFFI CER: Cross-sections. I'm

MAKARSKI : -- attached, and we just blew
on one page instead of having three
pages.

HEARI NG OFFI CER: R ght.
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The only thing | was trying to check is
the first two or three pages that weren't bl own up,
and there's objection to those?

MR KNI PPEN:  No.

THE HEARI NG OFFI CER:  Ckay. And if 1've m ssed
it, did you nove for their adm ssion?

MR, MAKARSKI: W noved for all -- 5A through
E, six, seven, eight and nine.

MR, KNI PPEN:  No obj ection.

THE HEARI NG OFFI CER:  Conpl ai nant's G oup
Exhi bit 5A through 5E, Exhibit 6 -- Conplainant's
Exhibit 6, 7, 8 and 9 are admtted into evidence.

MR, MAKARSKI: And | believe we already asked
for Exhibit 4, which is the license to settle or the
judge order includes the |icense.

THE HEARI NG OFFI CER:  Yes. Al right.

BY MR MAKARSKI :

Q Now, M. Vick, why were there three
different rating plans with three different normal
water levels included in the |icense agreenent?

MR, KNI PPEN: (bjection. It calls for this
witness to draw a conclusion as to the intent of the
i cense agreenent, which is the corporate

authority's intent, not this witness' intent.
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MR MAKARSKI: He testified he worked on it,
that they drew up the plans. He can certainly
testify to what his thinking was on it.

THE HEARING OFFICER:  Wth that in mnd, the
objection is overrul ed.

BY MR MAKARSKI :

Q Could you tell us?

A Coul d you repeat the question for ne?

Q Why did you include three different nornal
water | evel grading plans in the |license agreenent?

A Wl |, basically because throughout the
process of devel oping the restoration plan, we did
not have conpl ete engineering information on the
site, and it was unclear as to what the normal --
the surface water -- ground surface water |evel
really was out there, and | believe the reason there
were three alternatives was to provide the
opportunity to adjust this based on what the normal
water | evel mght be once we got into them

Q Now, was there any provision in the
license agreenent for the inportation of off-site
material to be used as fill?

MR, KNI PPEN:  (bjection. The docunent speaks

for itself. It calls for a legal conclusion
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BY THE W TNESS:

A No, there is not.
BY MR MAKARSKI :

Q  And why?

MR, KNI PPEN:  (bjection. The same objection as

I had the time before |last, your Honor
THE HEARI NG OFFI CER:  That ?
MR, KNIPPEN: Materiality. This witness --
THE HEARI NG OFFI CER°  He's not the Forest
Preserve?

MR KNI PPEN: He's not the Forest Preserve.

MR MAKARSKI: |I'mjust asking his -- he worked

on the agreenent, why he didn't include it.
THE HEARI NG OFFI CER:  All right.
M. Vick?

BY THE W TNESS:

A Wy was there no provision in the |icense

agreenment for the inportation --
BY MR MAKARSKI :
Q Correct.
A -- of the fill?
MR, KNI PPEN: (bjection to that question as

it's been phrased, Judge. |1've lost track of the
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guestion now, and I'mnot sure what it is anynore.
Coul d you go back and read it?
THE HEARI NG OFFI CER° No.

Vell, | think it's tine to rephrase the
guesti on because the objection will stand up if it's
not rephrased.

BY MR MAKARSKI :

Q Al right. Wy did you not include a
provision in the |license agreenent for the
i mportation of fill?

A Wl |, nunber one, | didn't develop the
i cense agreenent, but ny understandi ng throughout
the process is that that site -- this site --

MR, KNI PPEN:  (bj ecti on.
BY THE W TNESS

A -- was going to balance or it was going to
cl osely bal ance when it was conpl et ed.

MR, KNI PPEN:  Judge, now | woul d object based
on foundation. He can't answer by saying well, |
didn't develop the |license agreenent, and then he
goes into well, ny understandi ng was.

There's no foundation for that
understanding at this point. |If you deternine

whet her that's adnissible or not, there has to be a
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determ nati on of what the basis of that
understanding is because if the understanding, for
exanpl e, is provided through hearsay through ot her
wi t nesses who woul d be inconmpetent to provide that
under st andi ng that that opinion is inconpetent,
there's been no foundation

So objection foundation, notion to
strike the last part of that answer.

VMR MAKARSKI: Well, | think the answer could
stay. He said that he understood it woul d bal ance,
and the letters back him-- the correspondence,
which is already in evidence, says that.

MR KNIPPEN. | would ask that the answer be
read back.

THE HEARI NG OFFI CER:  Wbul d you read the answer
back, please?

(Record read.)

THE HEARI NG OFFI CER:  Ckay. Overruled. Next
guestion, please.
BY MR MAKARSKI :

Q Now, M. Vick, this is fromyour
perspective, if you knew that fill would have to be
brought in, what would you have suggested to be

included in the |icense agreenent?
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MR, KNI PPEN: (bjection, materiality.

THE HEARI NG OFFI CER:  Overrul ed.
BY THE W TNESS

A There woul d have been two things in the
license agreenent if | could sinply say woul d be
there. One would be a provision determ ning the
parameters within which it would -- within which a
fill outside of the site could be brought in to the
site and actually that is covered to a certain
degree in the specifications.

Secondly, | would have asked for or
asked to have provided a full-time inspector on the
proj ect .

BY MR MAKARSKI :

Q And now you said it's already provided for
in the specifications?

A That's correct.

Q Wul d you tell us what you mean by that?
You can read off one of those exhibits if you want.
Just tell us which one it is.

A Yes. W refer to the IDOT specifications.

Q Coul d you give us what exhibit that is
you' re tal king about there, five..

A I"'msorry. | didn't hear the question
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Q What's the exhibit nunber?

A Exhi bit 5, 5B

Q kay. What about those | DOT
specifications? First, what's |DOI?

A [1linois Departnment of Transportation

Q Ckay. \What does Exhibit 5B say about
t hose?

A VWll, on the top -- in the center colum
up at the top of Exhibit 5B there's a description of
topsoi|l excavation and description and it says this
work shall conformto Section 216 of the standard
specifications which refers to the |1DOT
speci fications.

Further down the next paragraph earth
excavation and enbanknment indicates that that work
shall conformto Sections 202, 204, and 207 of the
standard specifications, and the third paragraph
down refers, again, to Section 216.

To go back up to the m ddl e paragraph,
| believe it's Section 204 in the |DOT
specifications. That is the section entitled
borrow, and in that -- in the specifications, it
indicates that if off-site material is contenpl ated,

then prior to that nmaterial being excavated and
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brought to the site, it's to be notified and i nspect
the material to determ ne whether it's appropriate
or not for using it as enmbanknment or fill to
construct the project.

Q Now, have you seen the -- have you been at
the Stearns Road site and seen the off-site material
t hat was brought onto it?

A Yes, |'ve been there, and |'ve observed
some t hi ngs.

Q In your opinion, as the director of
pl anni ng and devel opnent, is that material suitable
for the enbanknents in which you just testified?

MR, KNI PPEN:  (bj ection, foundation

THE HEARI NG OFFI CER:  Sust ai ned.

BY MR MAKARSKI :

Q To your know edge, did the district
approve -- let nme first -- did you ever approve the
deposit of that off-site material that now exists on
the site?

MR, KNI PPEN: (bjection, materiality,
rel evance

THE HEARI NG OFFI CER:  Overrul ed.

BY THE W TNESS

A No, | did not.
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BY MR MAKARSKI :

Q Are you aware of anyone in the district
t hat made such an approval ?

A No, sir.

Q Wbul d you have approved that nmaterial ?

MR, KNI PPEN: (bjection, materiality,
rel evance

THE HEARI NG OFFI CER:  Overrul ed.
BY THE W TNESS:

A No, | wouldn't.
BY MR MAKARSKI :

Q Wul d you tell us why?

MR, KNI PPEN:  Same obj ection

THE HEARI NG OFFI CER:  Overrul ed.
BY THE W TNESS:

A VWhen | went out to look at the site after
M. Wells and M. Vierck were out there --

THE HEARI NG OFFI CER:  Speak up, pl ease.

THE WTNESS: Ckay. I|I'msorry
BY THE W TNESS

A -- (continuing) | observed plastic pipe,
brick debris, corrugated netal culverts, rubber
tires, metal fencing, wood material, broken

concrete, concrete with reinforcing bars sticking
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out of it, pieces of asphalt.
| believe there was an old | awn chair

out there sonewhere floating in the water, materials
of that nature, materials which are unsuitable for
fill.
BY MR MAKARSKI :

Q VWhen did you go out there and observe
this?

A This was directly or shortly after the
ti me when M ke Wells and Mark Vierck went out there

and noticed the petroleumodors, and | think it was
also after M. Ut had been out there.

Q VWhat nonth and year is that?

A March. | think it was March or April of
1993.

Q Did you as director of planning and
devel opnent from March of '91 when the |license
agreement was signed until March of '93 direct any
i nspections of the site by your people?

A No, | did not.

Q Do you know i f any were done?

A | know M. Wells went out there on,
per haps, a couple of occasions to take people out to

show t hem t he stone-crushing process, but as far as
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hi m goi ng out to inspect the project or being asked
to i nspect the project, no.

Q Now, when you went out there in March of

'93, would you tell us where the -- what the site
| ooked |ike? | nean, where was the off-site
material, and was there any grading that had been
done or give us a description of how -- what you
observed?

A Well, as you entered the site fromthe
north, you obviously went by the weight station.
There were stockpiles of gravel. There was a
significant amount of excavation, which had water in
it. | believe there was sone overburden material
down in the very southern part of the site, and
there may have been sone up in the northwest corner
of the site. I'mnot positive on that. The area --
the western portion of the site is the area where it
had apparently been filled, and that's where | saw a
| ot of the debris.

Q You used the term overburden, would you
tell us what that neans?

A Overburden typically is defined as the
material that you have to excavate first to get to

the gravel. It's the layer of earth or severa
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| ayers of different types of zone profiles that go
fromthe gravel up to it's existing grade.

Q What is done with that overburden?

A The overburden is supposed to be
stockpiled and then to be used for restoration.

Q Was there a body of water existing on the
site that you observed?

A Yes, there was.

Q And did that result fromthe m ning
activity?

A Yes.

Q Where did the water come fronf

A It was groundwater.

Q And how | arge of a surface would you say

was that body of water?

A | honestly don't know.

Q Was there -- were there any slopes at the
site?

A Well, there are a nunmber of slopes. Most

of themwere fairly steep.

Q And what was the -- what caused that, to
your know edge?

MR, KNI PPEN:  (bj ection, foundation.

THE HEARI NG OFFI CER  Overrul ed.
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BY THE W TNESS

A It appeared as though as the result of a
m ni ng operation.

BY MR MAKARSKI :

Q Do you know how deep the body of water
was?

A I've heard people say that it could
be --

MR, KNI PPEN:  (bj ection, Judge.

THE HEARI NG OFFI CER:.  Excuse ne. Yes. Don't
talk over. You're stating your objection

MR, KNI PPEN:  (bjection. He's about to say
hear say.

BY MR MAKARSKI :

Q Just if you, fromyour own know edge or
testing, know?

A No, | don't.

Q kay. Had you been out to that site prior
to this visit in 1993?

A Yes, | have. | believe the only other
time | was out to that site, though, was prior to
t he devel opnent of the settlenent agreenent.

We got permi ssion to go out and instal

two water nonitoring wells on site, and the reason
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we had that done was to try and establish or get an
i dea of what the groundwater elevation is out
there. | think I was out to the site maybe twice
when those were being put in.

Q So that woul d have been before March
of '91?

A Ri ght .

Q And now after this visit in March
of '"93 or '92 that you discussed, did you go out
there at any subsequent tines?

A After March of '93?

Q Correct.

A I think I was out there a couple other
times after that.

Q And when was that, do you recall?

A One tine was when -- it was after
M. Vondra had conpleted certain things that he was
supposed to do on site in order for the Forest
Preserve District to say that he could go ahead and
sell material that was already stockpiles. | was
out in the afternoon at that tine.

I was out there one other tine, and I'm

not really sure when it was, but there was kind of a

nmeeting and di scussion out there. There was severa
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people fromthe Forest Preserve District, M.
Vondra, M. Schillerstromwas there. | don't know
how to spell it.

Q Now, when did it first cone to your
attention as director of planning that off-site
mat eri al had been brought on to the site for use as
fill?

A It was March or April of 1993.

Q And who brought that to your attention?

A | honestly can't renenber.

VR, MAKARSKI: W have no further direct of
M. Vick, your Honor

THE HEARI NG OFFI CER  Cr oss- exami nati on,

M. Stick?

MR KNIPPEN. | will conduct the
cross-exam nation of this witness with your
per m ssi on.

THE HEARI NG OFFI CER: M. Kni ppen.

MR, KNI PPEN:  Your Honor, are you going to
break for lunch, or are you going to work just
strai ght through?

THE HEARING OFFICER W will break for |unch,
but I would like to go a little farther.

MR, KNI PPEN:  Your Honor, would you have any
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objection if | worked fromthe podiun? |'m nore
confortabl e standing.

THE HEARI NG OFFI CER:  No. Go ahead.

MR, KNI PPEN:  Thank you.

MR, MAKARSKI : He's younger than | am

MR STICK: | was going to nmake the sane
request .

MR. KNI PPEN. The reason | asked about lunch is
that this will take a minute to set up. W have an
over head projector and sone exhibits.

Maybe we can take a five-mnute recess
SO we can get this set up and ready to go?

THE HEARI NG OFFI CER:  Let's go off the record.
(Di scussi on had
of f the record.)
(Wher eupon, further proceedi ngs
wer e adj ourned pursuant to the
[ unch break and reconvened
as follows.)

THE HEARI NG OFFI CER Back on the record.

M. Kni ppen, you may proceed wth
Cross.
MR, KNI PPEN:  Thank you very much,

M. Hearing Oficer.
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CROSS - EXAMI NATI ON
by M. Knippen

Q M. Vick, the planning and devel opnent
departnment of the DuPage County Forest Preserve
District does both recreation and natural area
restorations; isn't that correct?

A Yes.

Q Ckay. And the recreational type of work
that the department does would apply to things such
as fishing | akes, boating, concession areas, parking
areas, picnicking, picnicking shelters, play fields,
canpgrounds, and those types of itens, correct?

A Yes.

Q And when we're dealing with the
construction or the restoration of a wetland, that's
what you would generically consider to fall into the
category of those natural restorations, correct?

A Yes.

Q And between the years 1989 and 1991, isn't
it true that the majority of the work that was done
by the planni ng and devel opnent departnment for the
Forest Preserve District related to recreationa
devel opnent as opposed to natural restoration?

A | don't know. | can't answer that.
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Q Is that because you didn't start there in
19897

A No, | was there in 1989. | just -- |
don't know if we did nore recreational work versus
restoration work.

Q You' re responsi bl e for managi ng that
departnment; is that correct?

A That's correct.

Q Let's go over some terns that were used
before, but possibly not defined. Could you please
tell us what enbankment is?

A Enmbankment ?

Q Yes, sir.

A It's placing fill on the |and.

Q So when you have an enbankment area, what
you're doing is you're constructing something with
the fill; is that correct?

A Yes.

Q What is a cut?

A It's when you' re excavating an area.

Q So what you're actually doi ng when you cut
something is you take material and renove it froma
| ocation, correct?

A Yes.
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Q So when we use the ideas of excavation and
enbankment, they are, in nany respects, synonynous
with the terns cut and fill, correct?

A They coul d be, yes.

Q Wthin the concept of cuts and fills, what
is a slope?

A VWen we refer to it, it's the grading of
the side of the enbanknent.

Q And sl opes in construction can vary
significantly, correct?

A Yes.

Q You can have a gradual slope or you can
have a steep slope, correct?

A Yes.

Q And, generally, if you're filling an area
that has a gradual slope, it will require nore fil
than an area with a steep slope if you're tal king
about the sane underlying ground area, correct?

A Actually, I think it would be just the
opposite. If you have -- let's say, for exanple,
you just have a rectangular area and the sides are a
steep slope and you fill that, it's going to be nore
fill than if the sides -- maybe | don't understand

your question.
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Are you saying --
Q kay.
A Wy don't you rephrase your question?
(Respondent's Exhibit No. 1
mar ked for identification,
9-23-97.)

Q Ckay. Let nme use this denonstrative
exhibit just for a minute and naybe we can clarify
my question a little bit. Mybe it was a bad
guesti on.

Let's assune that the black outlines in
what |'ve marked as Respondent's Exhibit No. 1,
which is for denonstrative purposes only, constitute
the bottomthree Iines of that rectangle you
descri bed.

A kay.

Q And let's assune that we want to construct
a slope that is as steep as the slope that's
illustrated with the green material on the
ri ght-hand side of the exhibit. Do you see that?

A Yes.

Q Now, if | want to take a nore gradua
sl ope down out further, for exanple, that would

require nmore fill than the steep slope that would be
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depicted here. So say, for exanple, if | was noving
that fill line and wanted a nore gradual sl ope out

to what |'ve marked as X under one of those dots,

that would require nore fill than the steeper slope
that's depicted by the green fill area, correct?
A Yes.

Q VWhat is a natural groundwater elevation?

A Wll, it's the elevation of the
groundwat er bel ow the surface of the ground.

Q And what does it -- does that differ from
a designed water |evel?

A Wl l, it depends on what you're buil ding.
If you're designing something and you're going to
rely on surface drainage, for exanple, to sustain a
certain water elevation, then the groundwater
el evation doesn't really have the same rel ati onship
to that type of project.

If you're designing something where
you're going to rely on the ground water to provide
the water source, then it becones an inportant
factor.

Q kay. The wetland that was to be
constructed at the Stearns Road site was intended to

be a groundwat er wetl and, correct?
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A Yes.

Q So the groundwat er el evation of the water
at the Stearns Road site then was an extrenely
significant factor in the design of this wetland and
whet her this wetland would function properly, wasn't
it?

A Yes.

Q Goi ng back to general concepts of cut and
fill now and not using this exhibit to specifically
relate to the Stearns Road site, I'd like to ask you
some questions about cut and fill.

Let's look at this diagram M. Vick
and let's assune that what | have put on here in the
green constitutes the existing overburden on this
particular site represented by this diagram WII
you assune that for ne?

A Sur e.

Q And al so assune that the natura
groundwater level at this site is at 754 feet. Do
you see that?

A Yes.

Q I want you to assune those two factors.
Now, if this is all the existing overburden on the

site and there is no additional overburden, that
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woul d nmean that, say, for exanple, if you wanted to

fill a portion of this open water area, you would
have to bring in fill fromthe outside, correct?
A Correct.
Q In other words, when you have overburden

on a particular site, there's a finite anount of
over burden, right?

A Yes.

Q And if you need nore fill to construct
t han overburden exists, you have no alternative but
to bring it in fromanother |ocation, correct?

A Correct.

Q kay. Let's also assune for purposes of
nmy question that the surface area of this lake is
approxi mately 20 acres, okay, and understandi ng that
this is not to scale, of course, but that the
surface area is approximately 20 acres.

Now, based on that fact, if | want to
reduce the surface area of this particular open

water to four acres, then what | have to do is bring

in outside fill and fill so it's four acres,
correct?
A Correct.

Q So in this particular exanple, if | wanted
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to do that what | would do is | would bring in fill
and | would fill those areas where |'ve placed the
brown sl ash marks reducing the area, and now t he
brown sl ash marks woul d be the outside fill that
woul d be brought into the site, which would be
necessary to create four acres of open water here as
opposed to 20, correct?

A Yes.

Q Now, | want you to assune, M. Vick, that

| want to take the entire site and | want to |lift it

up so ny water level -- Strike that, first so ny
ground level is at 764, but that | still have a four
acre | ake.

Under that particular circunstance what
I would need to do is | would need to bring in
outside fill, and that outside fill would be used to
construct an enbanknment that would take the ground
| evel up to 764, correct?

A Yes.

Q Now, at that point -- and I'moff here a
little bit because | haven't drawn ny lines exactly
the sane. At that point, | have a | ake surface
that's still down at 754, but now | have an

enbanknment that's been constructed up to 764 without
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side fill, correct?

A Yes.

Q Now, M. Vick, if | want to take this
ground -- natural groundwater |evel, which we assune
to be 754 with a four acre lake and | want to take
that surface area and | want to pick it up soit's
at the sane 764 level that the top of ny enmbanknent
is at, howdo | do that? Howdo I get it up to that
jagged, sawlike line that |I've drawn on the
exhi bit?

MR, MAKARSKI : Just a point of clarification
you' re aski ng hypot hetical questions, aren't you?

MR KNIPPEN. This is denonstrative. [|'m
asking himhis know edge regarding cut and fill
procedures and techni ques associated with water
el evations at an enbanknent site.

BY THE W TNESS

A You woul d have to do it using sone kind of
engi neering nethod. You' d have to, for exanple,
install a well, ensure that the slopes or the banks
bet ween 754 and 764 weren't perneable, and you'd
have to then punp water into there until you reached
a rate that would keep it constant at 764. That's

one way of doing it.
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BY MR. KNI PPEN

Q kay. So one of the ways would be to punp
water in so long as you had a nonperneabl e area
under the | ake, correct?

A Ri ght .

Q Ckay. Another thing that you m ght do as
a part of that process which would be an accepted
engi neering practice just as a partial solution, not
as a conplete solution, would be to fill in the
bottom of the water area with the additional fill,
correct? That would help you nove the water up if

you were punping it in?

A If you were punping it in?
Q Yes.

A Yes.

Q

And if you had another way to supply
water, that would help you lift the surface |evel
up; isn't that correct?

A I"mnot sure that it would have any
relationship in lifting the surface of the water
up. | think whether there's water existing at 754
or whether there's some other inperneable material
at 754, the water would still rise to 764 if you

were punping it.
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Q You woul d agree with ne based upon this
exanpl e that |1've given you that the anount of fill
required to construct this particular drawing to the
| evel of 764 is considerably nmore fill than would be
required -- Strike that. Let me rephrase the
guestion, please.

You woul d agree with nme, wouldn't you,
M. Vick, that to construct a four acre lake at a
764 design water |evel based on this particular
di agram woul d require substantially nmore fill than
the construction of a 20 acre | ake with existing
overburden on the site, wouldn't you?

A Yes.

Q And these types of concepts with regard to
cut and fill are generally true concepts that exist
t hroughout the industry in these types of
construction situations froma general standpoint,
don't they?

A Yes.

MR TUCKER  Just for clarification sake, on
the key that's been added to this denonstrative
exhibit, it's a little anbi guous where you' ve j ust
witten the fill material to four acres, whereas the

fill material on top of that is also for four
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acres. Perhaps you nean to say a four acre | ake at
754 just for clarification?

MR, KNI PPEN:  Okay. That would be fine. Then
for clarification purposes, | will just add this at
764 design water el evation.

M. Hearing Oficer, | don't know how
you rul e on respondents maki ng notions for the
i ntroduction of exhibits during the conplainant's
case, but | guess I'll find out right now.

I"mgoing to nake a notion to introduce
this as a denonstrative exhibit only.

THE HEARI NG OFFI CER:  Any obj ections?

MR, MAKARSKI: No, | don't have an objection.

THE HEARI NG OFFI CER:  Respondent's Exhi bit No.
1is admtted.

MR, KNI PPEN:  Thank you.

BY MR. KNI PPEN:

Q The Stearns Road site was the construction
of a new wetland; isn't that correct?

A Yes.

Q It was not the restoration of an existing
wetland, was it?

A No.

Q And to the best of your know edge, prior
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to the tinme that the Forest Preserve condemmed the
site, it was a cornfield and then an aggregate m ne
is that correct?

A It was a cornfield and a what? 1'msorry.

Q And an aggregate mne

A There was a cornfield. | know there was
some mning done on it. | don't know how nuch

Q But it was a mning site as well, wasn't
it?

A Yes.

Q And that was going to be ny next
gquestion. At the tine the Forest Preserve District
filed the condemation action in this case, you were
not aware, were you, how nuch aggregate had been
renoved fromthe site at that point in ternms of
total cubic yards or tonnage?

A No.

Q And during the design process for the
site, you personally were not aware up until the
point that the final design was approved how much
total aggregate had been renoved either by cubic
yards or by tonnage fromthe site, were you?

A No.

Q The amount of aggregate that is renoved
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fromthe site will have an effect on the cut and
bal ance conputation, isn't that correct, or the cut
and fill conputations?

A Yes.

Q So, in other words, if you renove nore
aggregate fromthe site, in sone circunstances that
may require nore fill than if you renove | ess
aggregate, correct?

A Yes.

Q M. Vick, when you were attendi ng
| andscape school at the University of Illinois, you
didn't have any specific classes that dealt with the
design of wetlands, did you?

A No.

Q And in ternms of your participation in the
design of the Stearns Road wetl and, you did not
actual ly draw the specifications yourself, did you?

A No.

Q Those were drawn by Mark Vierck; isn't
that correct?

A Mark Vierck and there could have
been -- Kevin Coe might have hel ped out.

Q VWho provided the information to

M. Vierck and M. Coe for the preparation of those
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pl ans?

A The executive, Dr. Johnson, Craig Hubert,
the plan acquisition commttee, M. Vondra.

Q You didn't provide any of that information
directly yourself, did you?

A Not that | recall

Q So basically when they were preparing the
pl ans, they were acting at the direction of others
with regard to how they were to be prepared,
correct?

A Yes.

Q And then they were exercising some of
their own design discretion with regard to how to
take that information and nmold it into a plan?

MR, TUCKER: (Objection as to calling for
specul ati on on what soneone el se was doi ng or what
t hey were thinking.

MR, KNI PPEN:  Your Honor, | think there's been
ext ensi ve testinony regardi ng his know edge of these
particul ar plans. | objected on foundation, and
think ny objections were overruled. That's why |I'm
aski ng about this now

THE HEARI NG OFFI CER:  Overrul ed.

M. Vick?
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BY THE W TNESS

A Coul d you repeat your question, please?

MR, KNI PPEN:  Could the court reporter please
read t he question back?

(Record read.)
BY THE W TNESS

A That's correct. They also -- | should add
here that there was extensive assistance from Wayne
Lanpa, L-a-mp-a. He's with the Forest Preserve
District.

BY MR. KNI PPEN

Q M. Lanpa was the district's ecol ogi st,
correct?

A That's right.

Q And he was extrenely significant in the
process because he designated sl opes for you,
correct?

A Sl opes and the types of plants that woul d
survi ve.

Q One of the things, for exanple, that
M. Lanpa wanted you to do is he didn't want
extremely steep slopes on the side of this |ake
because they are not particularly conducive to the

growm h of wetland plants, correct?
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A Yeah. | believe it was for the first two
vertical feet or so above the water elevation you
want to be careful that there was sonewhat of a fl at
slope in that area because of the type of plants.

Q Now, with regard to your background and
experience, M. Vick, prior to the design of the
Stearns Road wetl and, you had never designed a
wet | and yoursel f, had you?

A I think I nmentioned this in nmy deposition
but there were two projects that | did design that
had sonme wetl and rel ati onships. One was a project
at a forest preserve Canmpbell Sl ough, and there was
an existing wetland there.

We enl arged a section of it to add
about a ten or 12 acre lake directly adjacent to the
wet | and.

Q That wasn't the actual design of a wetland
itself though. It was a project that was related to
an existing wetland, correct?

A That's correct. However, you know,
wet | and plants did develop along that. That's why I
nmentioned it.

The ot her project was called a project

at Wod Dal e Gove Forest Preserve, and there
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was -- the drainage worked in a fashion there where
it went to one quarter of the site, and in order to
acconmodat e that, we devel oped a detention area,
which turned into a fairly decent wetl and.

Q VWhen you said we devel oped it, who

devel oped it?

A | designed it. Wen | say we, the
district.
Q In terms of an actual wetland design prior

to the Stearns Road site, that was the only wetl and
per se that you had actually designed yourself;
isn't that correct?

Yes.

Q kay. And prior to Stearns Road, you had
never been involved in the design of a wetland that
was an aggregate mne, had you?

A No.

Q You're licensed in | andscape architecture
in the that of Illinois?

A Yes.

Q That | andscape architecture |icensing does
not require any specific design know edge of
wet | ands, does it?

A No.
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Q It does not require any specific know edge
of aggregate mning, does it?

A No.

Q VWhen you were involved in your |andscape
architecture courses at the University of Illinois,
did you have any specific training in the
application of the IDOT specifications 202, 204, and
207?

A No.

Q M. Vick, 1'd nowlike to turn your
attention to sone of the exhibits which have
previously been introduced in this case, and the
first exhibit 1'"mgoing to show you is Conpl ainant's
Exhibit No. 1. That is the letter from M. Vondra
dated July 18th of 1990. Do you see that, sir?

A Yes.

Q And with regard to that letter, |I'm going
to ask you specifically to turn your attention to
Exhibit E of that letter

Now, when that letter came to you,
M. Vick, and that was addressed to you, wasn't it?

A Yes.

Q And that cane over with M. Vondra's

signature, correct?
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A Yes.

Q VWen that letter came to you, it did have
Exhibit E attached to it, didn't it?

A As far as | know, it did.

Q And at the tine that it cane to you and
you had that exhibit, you had an opportunity to
reviewit, didn't you?

A Yes.

Q I"d like to go through this Exhibit E for
a mnute and explain what you understood this
exhibit to mean when you got it. Proposed sl ope
the first Iine indicates one to seven. Now, what
does that nean?

A It would drop one foot vertically for
every seven feet horizontally.

Q And as we go down these proposed sl ope
figures to one to eight, one to nine, one to ten
and one to 15, you would agree with nme that what
that means is that the slope is dimnishing in terns
of its severity? It's not as steep, correct?

A That's correct.

Q There's a columm on this particul ar
Exhi bit E which also refers to | ake area at bottom

of EXC. That neans | ake area at bottom of
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excavation, doesn't it?

A Yeah.

Q The top figure is 19.2 acres, and that's
the | argest | ake area at the bottom of the
excavation on this exhibit, correct?

A Yes.

Q And as you go down, the size of the bottom
of the | ake area at the excavation gets snaller
doesn't it?

A That's correct.

Q Wth regard to the | ake area at 754, you
understood that to nean a | ake area at a water
el evation of 754, didn't you?

A That's correct.

Q And as we look at this, if we have a 20.5
acre surface area at 754, a 19 area -- 19.2 area

| ake bottom and a one to seven slope, that would

requi re 256, 770 cubic yards of fill to construct,
correct?
A Correct.

Q kay. Let's talk about this 754 figure
for just a mnute. Wen the Forest Preserve
District began designing this plan, | think you said

that one of the things that you did is you went out
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and hel ped install or observe the installation of
water nmonitoring on the site, correct?

Yes.

VWat are those called?

Moni toring wells.

o > O »

kay. Wth regard to those nonitoring
wells, the Forest Preserve District did obtain sone
information, didn't it?

A Yes. They were only in for a couple of
months. So | don't know how good the information
was. We didn't -- we couldn't tell

Q But you would agree with nme that it was
the information that was used to design the

prelimnary plans, wasn't it?

A It was the only information we had.

Q So you used it, didn't you?

A Yes.

Q Ckay. And the water elevations that you

had with regard to those water nonitoring wells at
the tine indicated that the water |evel was
sonmewher e between 754 and 756, didn't it?

A Yes.

Q So when you're draw ng those pl ans

originally, you' ve got to use those figures because
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if you build it above the natural groundwater |evel
on the site, you're going to have a hard tine
supplying water to the wetland, aren't you?

A Yes.

Q Now, as we go down through this Exhibit E
woul dn't you agree with ne that what this exhibit is
communi cating is that if you dimnish the steepness
of the slope, dimnish the bottomof the |ake, and
di m ni sh the surface area of the |lake, nore fill is
going to be required; isn't that correct?

A Yes.

Q And you woul d have understood this, as a
| andscape architect, that that was the information
t hat was being conmuni cated to you at the tineg,
woul dn't you have?

A Yes.

Q So, for exanple, if we have a proposed
sl ope of one to 15, a 7.7 acre |ake bottom an 11.7
acre surface area at 754, if the calculation is
correct, we need 550,222 cubic yards of fill to fill
the site, correct?

A Yes.

Q The maxi num armount of fill that was ever

estimated on this site to exist by the contractor
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was 333,000 -- Strike that.
The maxi mum amount of fill that was
ever assuned to be on this site by the contractor

was 329, 500 cubic yards, correct?

A | don't have it in front of ne.
Q Ckay. | think if you look on the --
MR, KNI PPEN: | shouldn't approach the w tness

wi t hout your permni ssion.
M. Hearing Oficer, may | approach the
Wi t ness?
THE HEARI NG OFFI CER:  Yes.
MR, KNI PPEN:  Thank you. M apol ogi es.
BY MR. KNI PPEN:
Q M. Vick, if we look at the July 18th, 19
-- excuse nme. 1've got the incorrect exhibit.
| ask you to take Exhibits 1, 2, and 3,
if you could, please, if you could find those.
A This is yours, isn't it?
Q Yes, it is.
You have all those exhibits in front of

you, correct?

A Yes.
Q Now, woul d you agree with ne that
estimating the amount of fill on a site is not an
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exact science?

A It's not an exact science, but you can
conme pretty close

Q Yeah. In this particular case, if we | ook
at Exhibits 1, 2, and 3, by your own testinony,
woul d you tell me what is the maxi num anount in any
of those exhibits you see to be the overburden on
site?

A Three hundred twenty-nine thousand five
hundred cubi c yards.

Q And that is the estimte of overburden
contained in M. Genn's letter to M. Vierck dated
Novenber 19th of 1990, correct?

A Yes.

Q If we assune, M. Vick, for purposes of
this record that that is the correct anount of fill
on this site, 329,500 cubic yards, and we assune
that the figures in Exhibit E are accurate, if the
final design for the Stearns Road wetland was a one
to 15 slope with a 7.7 acre | ake area bottom and an
11.7 acre surface area, there woul d have been
i nsufficient overburden on the Stearns Road site to
construct that particular design; isn't that

correct?
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A That's correct if those figures were
cal cul ated using the existing topography out there.

Q Do you have any reason to believe that
they weren't?

A | don't know. It doesn't say.

Q Did you ask whether or not these figures
were used or were prepared using the existing
t opogr aphy?

A No, | didn't.

Q That wasn't inmportant to you?

A | didn't ask.

Q Was the reason you didn't ask because you
didn't think it to be significant at the tine?

A No

Q Why didn't you ask?

A | don't recall.

Q If these figures contained on Exhibit E
wer e based upon the site conditions that woul d have
exi sted after the renoval of the aggregates fromthe
site, we still would have been in a situation in
that circunstance, wouldn't we, where a one to 15
proposed slope, a 7.7 acre |ake bottom and an 11.7
surface area at 754 woul d not have been able to be

constructed with the on-site overburden; isn't that
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correct?

A If the aggregates had been renoved?

Q Yes, if the aggregates had been renoved
fromthe site. |If those figures are based upon the
assunption that the aggregates had been renoved from
the site as opposed to existing topography, they
woul d still have the sanme effect. You wouldn't have
enough overburden to build the one to 15, 7.7, or
11.7 acre | ake, woul d you?

A No, you woul dn't.

Q As a matter of fact, based upon these
exanpl es, whether it's based on existing topography
or the condition of the site after the aggregate is
renoved, there is insufficient fill on the site to
construct these areas fromthe one to nine proposed
sl ope down to the one to 15 proposed slope if the
estimate of the overburden at 329 is correct; isn't
that true?

A Wel |, there's enough overburden to do one
to seven, one to eight, and one to nine. There's
not enough to do one to ten and one to 15.

Q Let's extrapol ate these figures out beyond
what's on this chart for just a mnute. Let's

assune we have a one to 15 proposed slope. Let's
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assunme that we have a | ake area with a bottomof 2.8
acres, and let's assune that we have a surface area
on that |ake of, let's say, 4.4 acres.

Under that particular scenario, you're
going to need nore than 550,222 cubic yards of fill,
aren't we?

A Yes.

Q Did you know of any scientific studies
that were done by the Forest Preserve District that
established that the natural ground water |evel at
the Stearns Road site was 760, 762, or 7647

A No.

Q And at the tine when the final plans were
prepared for the Stearns Road site, you were not
aware of any scientifically verifiable information
that the water |evel was at any of those three
desi gnations, were you?

A No.

Q So to say that the water |evel at the
Stearns Road site on the date that the Iicense
agreement was approved in March of 1991 was 760,
762, or 764 at that point would have been pure
specul ation, wouldn't it?

A They were concepts, yes. |[|'ve said that
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bef or e.

Q But they were concepts that were not based
upon scientific study or engineering studies,
correct?

A That's right.

Q M. Vick, nowl'd like to refer your
attention to the specifications that we've discussed
and specifically I'd like to refer your attention to
what has been marked as 5B. 5B is a docunent
entitled Pratt North details and specifications,
correct?

A Yes.

Q And this is part of the docunent that was
or part of the specifications that were proved wth
the Iicense agreenent that were a part of the fina
settl enent order, correct?

A Yes.

Q Now, you yourself did not prepare these
specifications, did you?

A No.

Q Do you know who prepared these
speci fications?

A | believe Mark Vierck did.

Q And what was Mark's title at the tine that
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t hese specifications were being prepared?

A Seni or | andscape architect.

Q Wth regard to earth excavation and
enbanknment, there's a specific reference to that in
the second colum entitled special provisions of
this docunent, the second full paragraph down; is
that correct?

A Yes.

Q That particul ar paragraph reads this work
shall conformto Sections 202, 204, and 207 of the
standard specifications. Do you see that?

A Yes.

Q When it refers to the standard
specifications, is it referring to the
specifications of the Illinois Departnent of
Transportation?

A Yes.

Q And Sections 202, 204, and 207 are part of

t hose specifications; is that correct?

A Yes.
MR KNIPPEN: | don't have any respondent
stickers. | was using blanks, M. Hearing Oficer

Wul d you like me to use a respondent sticker?

Thank you.
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(Respondent's Exhibit No. 2
mar ked for identification,
9-23-97.)

BY MR. KNI PPEN

Q M. Vick, |I'mnow going to show you what
I've had marked as Respondent's Exhibit No. 2 for
pur poses of identification and ask you to | ook at
that briefly. Do you recognize what that is?

A Yes.

Q And is that the standard specifications
for road and bridge construction fromthe Illinois
Department of Transportation adopted July 1st of
1988?

A Yes.

Q And when we're referring in this section
of Exhibit 5B to earth excavation and enbanknent,
Sections 202, 204, and 207, it is referring to that
book; is that correct?

A That's correct.

Q Now, 1'd like you to go in that book to
Section 202, and | would like you to read the title
of that section into the record.

A Section 202, roadway excavation.

Q I'"d like you to go to Section 204 and read
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the title of that section into the record?

A Borrow excavati on

Q And 1'd like you to go to Section 207 and
read that section into the record, the title of that
section, not the entire thing.

A Enmbankmnent .

Q M. Vick, those were the specifications
for earth excavation and enbanknment that were
provi ded by the Forest Preserve District to the
contractors on the site for Stearns Road, weren't
t hey?

Yes.
Q Thank you
Now, you had i ndi cated before that

M. Vondra was the one -- Strike that. You didn't.
You had indicated before that it was M. Vondra that
had asked that the water |evels of the Stearns Road
site go to 762, 760, and 7647?

A Yes.

Q Do you renenber that?

Do you specifically remenber when that

happened?
A It was very late in the negotiations when
we were finalizing the concept plans. | don't

L. A REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

110

remenber the exact date.

Q Were you present at the tine that he
al | egedly made that suggestion?

A That | can't recall

Q So you may not have even been present at
the tinme, correct?

A That's correct.

Q Sonebody el se may have told you that,
correct?

A Yes.

Q So if sonmebody else told you that, you're
relyi ng upon the accuracy of what they're reporting
to you as a result -- as opposed to your own
per sonal know edge, correct?

A Yes.

Q I'"d like to go back to Exhibit 3. 1'd ask
you to refer your attention to the second paragraph
of that letter and specifically the last two
sentences which read the exact quantities of fill at
this point cannot be determ ned due to the areas
whi ch renmai n undi sturbed. Based on these
variations, | trust the approximte quantities wll
not become part of the settlement agreenment. Do you

see that?
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A Yes.

Q VWhat did you understand the witer of this
letter was attenpting to communicate to your
pl anni ng and devel opnent departnent by those
sent ences?

A That they couldn't guarantee that there
was exactly 325,000 cubic yards of overburden
renoval and replacenment, that it was an approxi mate
nunber, and that's why they didn't want an exact
nunber in the settlenent agreenent.

Q This particular letter was prepared in an
effort to cone up with sone basis for a bond
reduction estimate; isn't that correct?

A Yes --

Q You have to answer the question

And this particular letter was not
provided for input into those site specifications
ot her than the bond reduction, wasn't it?

A That | don't know.

Q Anot her thing that the contractor did in
these letters or at |east, say, for exanple, in the
letter of Novenber 19th, 1990, was he informed you
of what his estimate was of the sand and gravel

aggregates on the site, didn't he?
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A VWi ch exhibit now are you tal ki ng about ?
Q Novenber 19th of 1990

A Yes.

Q Did your planning and devel opnment

departnment do any analysis of the total ampunt of
cubic yards that the contractor was informng you
were available for renoval on the site to determ ne
how t he renoval of that material would affect the
ultimate anount of fill that would be required to be
brought to this site?

A That | don't recall

Q You didn't do it yourself, did you?

A No.

Q Do you recall talking to anybody in your
departnment that they told you that they perforned
t hat anal ysi s?

A | don't recall.

Q This letter of Novenber 19th, 1990, in
fact, inforns you that there isn't sufficient fill
on this site based upon whatever plan it's referring
to to construct this without the inportation of
outside fill, doesn't it? Let nme withdraw the
guestion and rephrase it.

M. Vick, this letter of Novenber 19t h,
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1990, indicates that the anmount of fill on site or
overburden is 329,500 cubic yards; isn't that
correct?

A That's correct.

Q And it also indicates that based upon the
contractor's estimate that 333,255 cubic yards of
fill would be required for reclamation of this site;
isn't that correct?

A That's correct.

Q So that is informng you as of Novenber
19th, 1990, that fill would be required to construct
the plan that was being referred to as of that date;
is that correct?

A Wl |, these nunbers are approxi mate.
mean, we're tal king about a small anount, a smaller
di fference here.

Q Let's assune the accuracy of that letter

for just a m nute because you' ve relied on that

letter for other purposes in this case. It stil
does require some fill, doesn't it?
A A smal | amount, yes.

Q You don't know what plan was being
referred to when this letter was witten, do you?

A At the time, | mght have. | don't recal
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now.

Q It certainly would have had to have been a
plan that was witten on or before Novenber 19th,
1990, wouldn't it?

A Yes.

Q At the time that the specifications were
prepared for the Stearns Road site, the planning and
devel opnent department knew that there was no
right-of-way existing at the site, didn't it?

A Do you nean a right-of-way through the
site?

Q Was there any right-of-way existing on the
site?

A No. There was a right-of-way to the north
of the site of Stearns Road.

Q But there was no right-of-way existing on
the site; is that correct?

A That's correct.

Q There was no intent to reconstruct the
right-of-way that existed north of the site, was
t here?

A No.

Q The reason that the |1 DOT specifications

were inserted into the Stearns Road agreenent was
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because M. Vondra requested that they be inserted,;
isn't that correct?

A Yes.

Q The reason M. Vondra wanted those --
Strike that.

M. Vondra told you why he wanted them
inserted into the Stearns Road specifications,
didn't he?

A Yes.

Q kay. As a matter of fact, at the tine
that those I DOT specifications were inserted into
the Stearns Road specifications, the Forest Preserve
District had its enmbanknent and cut standards,
didn't it?

A Yes.

Q And t hose enbankment and cut standards
were nore stringent in terns of what they would
permt for fill materials than the I DOl standards,
weren't they?

A Yeah, | believe they were.

Q So when the Forest Preserve District had
those I DOT specifications inserted into the Stearns
Road specifications, they understood that they were

getting a less stringent fill specification than
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what their own fill specifications provided; isn't
that correct?

A Yes.

Q How was it that a |l ess stringent fil
standard ended up in these specifications, if you
know?

A The difference, if | recall correctly,
wasn't that great. The difference was that I
believe our fill specification that we did not allow
t he burying of broken concrete in enbanknents.

MR KNIPPEN: M. Hearing Oficer, | would ask
not to strike that answer, but | would ask that the
wi tness be directed to answer the question. That
answer was not an answer to that question. 1'd ask
that the question be read back and the answer so you
can evaluate it.

MR MAKARSKI: He did answer it.

MR, KNI PPEN:  No, he didn't.

THE HEARI NG CFFI CER | believe he did answer
it. \Wat part --

MR, KNI PPEN:  The question was why or do you
know how it was that the |ess stringent
specification got into the specifications, and then

the answer was well, it was a description of the
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di fference between the two specifications. It
wasn't responsive

THE HEARI NG OFFI CER: M. Vick, do you know how
or why there was?

THE WTNESS: No, | don't. Al | can say is
what -- repeat what |'ve said earlier today, and
there were nunerous instances where we didn't make
the decisions in nmy department. The decisions cane
out of negotiating nmeetings that took place where we
weren't involved. So | assune it was one of those
types of situations.

BY MR. KNI PPEN

Q Certainly if your departnent had say in
the nmeetings, if you had been able to make the
deci si on yourself, you would have wanted the nore
stringent Forest Preserve specifications, wouldn't
you?

Yes.

Q It woul d have been your opinion that you
woul d have wanted that because in your opinion it
woul d have provided greater protection to the
district, correct?

A Yes.

Q But someone ot her than you nmade the
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decision that the |l ess stringent specification, the
| DOT specification, would be satisfactory for
pur poses of this agreenment, correct?

A | assune so

Q Wl |, that's what was approved by the
Forest Preserve Conmission, wasn't it?

A Yes.

Q So the Forest Preserve Commi ssion at | east
agreed that the less stringent specification would
go into the site specifications, correct?

A " mnot sure the conmission knew t here was

-- by the tine it got to the comm ssion, |I'm not
sure they knew there had been two different versions
even negotiated, if you know what | nmean. It cane
to them as a package, and they voted on it, yes.

Q And they voted to approve the |DOT
specifications, didn't they?

A Yes, they did.

Q A minute ago you told us that the |IDOT
specifications would permt the placenent of
concrete in an enbankment, whereas the Forest
Preserve District's specifications would not have,
correct?

A | believe so, yes.
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Q So what this specification comunicates to
a contractor is that he can place concrete in an
enbanknent; isn't that true?

A Yes, follow ng certain paraneters that are
nmentioned in there.

Q M. Vick, the site plans for Stearns Road
went through a significant nunber of changes and
evolutions; isn't that correct?

A Yes.

MR KNIPPEN: M. Hearing Oficer, could we
break for just five mnutes? | have an exhibit that
unfortunately | left in my car this norning because
we had so nmuch to carry, and | need it for the next
portion of my cross-exam nation. M apologies to
you.

THE HEARING OFFICER:  All right. W'll take a
five-mnute break.

(Break taken.)
(Respondent's Exhibit No. 3
mar ked for identification,
9-23-97.)

THE HEARI NG OFFI CER  Back on the record.
BY MR. KNI PPEN:

Q M. Vick, | just asked you a series of
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guestions regarding the evolutions of the site plans
for Stearns Road, and now |' m going to show you what
I've had marked as Respondent's Exhibit No. 3 for
pur poses of identification and ask you to take a

| ook at that docunent.

The first thing is you understand that
when these docunents refer to Pratt North that
they're referring to Stearns Road, correct?

A Yes.

Q So this is a prelimnary grading plan or a
conceptual grading plan related to the Stearns Road
site; isn't that correct?

A Yes.

Q Now, with regard to this particular plan
this plan depicts a wetland at that |ocation on
Stearns Road, doesn't it?

A Yes.

Q And it depicts that the natural water
| evel of this particular wetland is 754, correct?

A Normal water |evel.

Q kay. The normal water level. What's the
di fference between a normal water |evel and a
natural water |evel?

A Normal water level is the termthey use to
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i ndi cate what they believe the water level is going
to be once it's conpl eted.

Q And so that woul d be what they anticipate
upon conpletion will be the groundwater |evel of the
site, correct?

A Normal water |evel.

Q kay. And with regard to the normal water
level on this site, once, again, that is 754; is
that correct?

A That's correct.

Q Now, this particular plan was devel oped or
dat ed, anyway, January 11th of 1990, correct?

A Yes.

Q kay. And this particular plan depicts a
much [ arger wetland | ake area than the plan that was
ultimately approved, doesn't it?

A That | can't say because it doesn't tel
what that -- oh. Well, it doesn't tell what the
acreage is, but it looks like it's |arger

Q kay. And when you say it looks like it's
larger, it looks like it's |larger because the dark
line with the three dots that surrounds -- that's
contained in the central portion of this exhibit

woul d be the boundaries of the water surface area of
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the wetland, correct?

A Yes.

Q And the rest of this exhibit in the very
dark broken lines around the exhibit depicts the
entire site, correct?

A Yes.

Q So roughly when we look at this, we are
tal king about a wetland area that takes up a very
substantial portion of this site; isn't that
correct?

A Yes.

Q And fromthe | ooks of things, can you tel

whet her or not it |ooks to be depicted at about 20

acres?
A The entire site is 80 acres.
Q kay.
A It could be.
Q It certainly isn't four acres, is it?
A No.
Q And it's not five acres, is it?
A No.
Q In fact, it's not even ten acres, is it?

THE HEARI NG OFFI CER:  Your answer?
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BY THE W TNESS:
A I don't know what the acreage is.

BY MR KN PPEN:

Q It doesn't appear to be ten acres, does
it --
No.
Q -- by gross exam nation?
Now, |'m going to show you what |I'm

going to mark as G oup Exhibit No. 4 for
identification.
(Respondent's Group Exhibit No. 4
mar ked for identification,
9-23-97.)
BY MR. KNI PPEN:
Q And let ne go back to Group Exhibit -- the
Exhi bit 3 for purposes of identification for just a
m nut e.

To the best of your know edge, does
that appear to be a true and accurate copy of the
Pratt North grading plan that was prepared for the
Stearns Road site on or about January 11th, 1990, by
the Forest Preserve District of DuPage County ot her
than the exhibit tags that are attached to it?

A Yes.
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Q Now, M. Vick, I'mgoing to show you what
I've had marked as Respondent's Exhibit No. 4 for
pur poses of identification, and ask you to exam ne
t hat group of docunents.

Have you had an opportunity to | ook at
t hat ?

A Yes.

Q Now, that group of docunents, M. Vick, is
one of those alternative conceptual plans that
evol ved during the preparation of the Stearns Road
site plans; isn't that correct?

A Yes.

Q And as a matter of fact, the last revision
date on this particular plan shows January 17th of
1991, correct?

A Yes.

Q So this plan, at least in this form
occurs nore than a year, slightly nore than a year
after what's depicted on Exhibit 3, correct?

A Yes.

Q Now, there's been a very significant
change in the design of the wetland in this
particul ar grading plan, is that correct, when

conpared to the grading plan represented by
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Respondent's Exhi bit No. 3?

A Yes.

Q And woul d you pl ease describe for
M. Wallace what that -- what those significant
di fferences are?

MR MAKARSKI: M. Hearing Oficer, 1'd like to
object. | think we're off on an irrel evant subject
here to do with the wetland and the prelimnary
designs and all of the rest of it. The issue here
is a dunping issue. It's whether or not the
mat eri al brought on was waste or not, and the design
of the project cane in through the |icense
agreement, but it was only background to show what
they were doing out there, and | don't think there's
any relevance to all of these prelimnary designs or
| ater designs or what you coul d have done or should
have done or what have you with the property, and ny
objection is that none of this is relevant.

THE HEARI NG OFFI CER: M. Kni ppen?

MR, KNIPPEN: In brief response, your Honor, if
you | ook at what M. Makarski has subnmitted into
evi dence, he submitted through this testinony
evi dence that A, the Forest Preserve District felt

that this site bal anced. In other words, there was
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no need to inport outside fill.

In support of that proposition, he has
submtted letters that were drafted by ny client, a
representative of ny client, that tal k about the
amount of overburden on the site, that tal k about
t he anount of excavation on the site, the anount of
aggregate that's going to be renpved.

They're using those letters to support
the proposition that we should have never brought
fill intothis site. The evolution of these plans
and the exhibits that | previously have put before
the hearing officer established that as the Forest
Preserve District changes these plans through the
process of reaching the final |icense agreenent, the
amount of fill required to construct this site goes
sky high. It changes.

You're going froma 754 | ake pl an
whi ch has a very significant open surface area, to a
pl an which is depicted on Respondent's Exhibit 54
(sic), which is at the 754 water |evel that has 4.43
acres of total water surface area, and based upon
those initial questions that | went through with
M. Vick regardi ng what happens when you decrease

the sl opes and shrink the | ake, what does it do to
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the fill requirenents, it changes it significantly.
These pl ans show t he evol uti on of how
that occurred, and | believe that, therefore, it is

rel evant because it directly responds to what they
have introduced in their case and they want the

Pol lution Control Board to believe, i.e., this site
bal ances and no fill should have ever been brought
to the site.

MR MAKARSKI: Well, we did ask himon direct
if fill was needed how do you bring it in, and it
was under the borrow regul ation which required the
approval of the district. So whether it bal anced or
it didn't balance, whether they needed fill or they
didn't need fill for the purposes of this case
think is irrelevant.

THE HEARING OFFI CER: Wl |, we are getting far
afield I think. Let's go off the record.

(Di scussi on had
of f the record.)

THE HEARI NG OFFI CER Back on the record.

MR KNIPPEN: M. Hearing Oficer, just to
clean up the record at this point, I am notioning
for the introduction of Respondent's Exhibit No. 2,

which is the IDOT specifications, Respondent's
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Exhi bit No. 3, and Respondent’'s G oup Exhibit No. 4
i nto evidence.

MR, MAKARSKI : No objection

THE HEARI NG OFFI CER:  Respondent's Exhibit 2,
3, and Goup 4 are admtted into evidence

MR KNIPPEN: M. Wallace, just to finish this
up, can | ask a few additional questions related to
these issues, and then | will nove on?

THE HEARI NG OFFI CER:  All right.

MR, KNI PPEN:  Thank you very much.

BY MR. KNI PPEN

Q M. Vick, the total open water area in
Respondent's Exhibit 4 is now down to 4.43 acres;
isn't that correct?

A Yes.

Q And the el evation of this particular
grading plan is a normal water |evel of 754; is that
correct?

A Yes.

Q You woul d agree with ne, wouldn't you
M. Vick, that it takes nore fill to construct what
is depicted on Responsdent’'s Exhibit No. 4 than it
takes to construct what is depicted on Respondent's

Exhi bit No. 3, wouldn't you?
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Yes.

Q And if we take Respondent's Exhi bit
No. 4 and we | ook at --

A Si x and seven.

Q The one that conbined t hem

Now, if we take plaintiff's --

Conpl ai nant's Exhibit No. 9 that takes the water
| evel of the Stearns Road site up to -- normal water
| evel up to 760, 762, and 764, correct?

A Yes.

Q If we assune that the acreage of the | ake
or the total open water of the wetland remains 4.43
acres as depicted on Respondent's Exhibit
No. 4, and we take the normal water elevation up to
760, the 760 plan will require nmore fill to
construct than the 754 plan; isn't that correct?

A Yes.

Q And the 762 plan will require nore fill to
construct than the 754 plan; isn't that correct?

A Yes.

Q And the 764 plan will require nore fill to
construct than the 754 plan; isn't that correct?

A Yes.

Q In fact, out of all of these plans that
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you have now | aying on the floor in front of you,
the plan that requires the greatest anount of fill
is the 764 plan, correct?

A Yes.

Q And it was the Forest Preserve District's
preference that this site under the |icensed
agreenment be constructed to the highest possible
water level if the 764 was possible, wasn't it? Let
me rephrase the question. |It's a bad question

Under the terns of the |icense
agreenment, which you have reviewed, it was the
district's preference that this Stearns Road site be
constructed at the 764 nornmal water |evel; isn't
that correct?

A Yes.

(Respondent's Exhibit No. 5
mar ked for identification,
9-23-97.)

BY MR. KNI PPEN

Q M. Vick, I'mnow going to show you what |
have had marked as Respondent’'s Exhibit No. 5 for
pur poses of identification and ask you to take a
| ook at this docunment. Do you recognize that as a

docunent that portrays cut and fills at different
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Yes.

Now, a station, if we're looking at a site
as is depicted on the first page of

's Exhibit 4, are the nunbers that are

along the left-hand side of the exhibit,

Yes.

Now, if the Forest Preserve District

recei ved a cross-section such as this regarding

stations,
regardi ng
woul dn' t i

A

Q
A
Q

t hat woul d comuni cate information to you

the cut and fill of a particular |ocation
t?

Yes.

Ckay. Now - -

A proposed cut and fill.
A proposed cut and fill.

Let's ook at station 19 on this

exhibit for just a mnute. Station 19 shows a

figure that says approximate gravel limt

excavation. Do you see that?

A

Q

particul ar

Uh- huh.
And that depicts that the gravel at this

location is going to be excavated bel ow a

L. A REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

132

| evel of 750 feet, correct?

A Yes.

Q It also shows that after that gravel is
excavated, it will be filled back in that area,
correct?

A Yes.

Q So essentially when you read a docunent
like this, what you' re seeing is you' re constructing
an enbanknent in the area designated as fill,
correct?

A Yes.

Q Thank you

M. Vick, the license agreenment for the
Stearns Road site was for five years, correct?

A Yes.

Q You went -- and the |icense agreement was
approved in March of 19917

A | believe so

Q You went out there two years |ater or
approxi mately two years later in March or April of
1993; is that correct?

A Yes.

Q And you had never been to the site between

your initial visit when you went there for the | and
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acquisition conmttee and that visit in March or
April of 1993, correct?

A Not that | can recall, no.

Q You never, during that period of tine,
observed the manner in which the contractor was
conducting operations on that site, did you?

A No.

Q You don't know whether or not the operator
at the site was renmoving concrete fromfill
material, putting it into a pile, and then reusing
it as part of its aggregate operation, do you?

A No.

Q You don't know whether they were doing the
same thing with asphalt, do you?

A No.

Q You don't know whether or not they were
taking culverts or netal pipes that were being
brought to the site, putting themin a pile, and
havi ng the junker haul them away, do you?

A No.

Q VWhen you went to that site in March or
April of 1991, and by the way, do you remenber
whet her it was March or April of 19917

MR, MAKARSKI :  You've got the wong year

L. A REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

134

t here.
BY MR. KNI PPEN

Q Excuse ne, 1993. M apologies. Let ne
wi t hdraw t he questi on.

VWhen you went to that site in March or
April of 1993 and performed your site eval uation or
went to that site to ook at it, was the site in
operation then, or was the operation shut down?

A | don't renmenber.

Q So you don't specifically recall that date
whet her there was any heavy equi pnment operating on
the site?

A No, | don't.

Q You don't have any recollection as to
whet her anyt hing was being renoved fromthe site as
of that date?

A No.

Q VWho did you go out there with, if anyone?

A | can't recall. | can't recall whether |
went by nyself or if I went with another person

Q You' ve indicated that you saw a nunber of
different types of things on the site when you went
that day. You didn't dig any test pits in the site,

did you?
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A No.

Q You didn't conduct any chem cal or soi
sanmpling, did you?

A No.

Q Now, | assume that the materials that you
observed on the site at that tinme were then on the
surface or partially on the surface of the site;
isn't that correct?

A Yes.

Q You didn't know whether up until the tine
that you went to that site whether the contractor
had been renoving materials that were considered
i nappropriate on that site, did you?

A No.

Q Do you know whet her or not contractors
under these particular circunstances use tires to
keep their vehicles fromfreezing to the ground in
W nter tenperatures?

A No.

Q Ckay. That's not a technique you were
famliar with, correct?

A No.

Q Do you know whet her or not, as part of

this mning operation, the contractors were using
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PVC pi pe?

A Do | know that they were?

Q Do you know whet her they were or not?

A No, | don't.

Q Do you know whet her there was fencing on
the site that was being used by the contractors?

A Fencing within the perineter fence, an
additional site?

Q Wthin the site, do you know?

A No, | don't.

Q VWhen you went out to the site on that date
in March or April of 1993, did you know what stage
the contractor was in in ternms of conpletion of the
m ni ng and construction of the wetland?

MR, MAKARSKI: [I'mgoing to object to that. |
don't know what the word stage nmeans. | think it's
a vague term and he's obviously having difficulty
answering the question like that.

BY THE W TNESS:
A I just --
THE HEARI NG OFFI CER  Just a second,
M. Vick.
I think the question is clear enough.

So the objection is overruled. M. Vick, can you
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answer the question?
BY THE W TNESS

A Yeah. | guess the only thing | can say is
as near as | could tell, there hadn't been any work
done to develop the wetland that was shown on the
pl an.

Q The contractor had five years to do that,
didn't he?

A Yes.

Q And you were out there approximtely two
years after the |icense agreenent was approved,
weren't you?

A Ri ght .

Q So it appeared to you that there were
m ni ng operations ongoing at the property at that
point, didn't it?

A Yes.

Q VWhen you were out examining the site in
March or April of 1993, you didn't snell any
petroleumon the site, did you?

A No.

Q And what you were able to observe on the
site you were able to observe because it was on the

surface or partially on the surface; isn't that
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correct?

A Yes.

Q How much of the 77 acres of the site did
you wal k that day, if you recall?

A I wal ked the north side and the entire
west side of the site

Q Approxi mat el y, what percentage of the
property would you estinmate that to be?

A Well, there was a big chunk of it that was
| ake that you couldn't walk on. So if you
subtract -- | really can't.

Q Did you -- were you able to nake any
anal ysis of a percentage of those materials that you
found obj ecti onabl e were out there when you wal ked
on the site in ternms of the total acreage?

A No.

Q You didn't nake any effort to do that,
correct?

A That's correct.

Q And when you were out there, you didn't
take any neasurenents to determ ne the el evations or
t opography that existed at the site at that point,
did you?

A No.
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Q And as you sit today, you do not know what
the relationship is between the current topography
of the site and what would be the final topography
if the plan was built in conformance with the
i cense agreenent, do you?

A That's correct.

Q That's correct you don't know?

A Yes.

Q We had a doubl e negative going, and that's
nmy fault.

M. Vick, you by your own definition
don't consider yourself to be an expert in the
creation of new wetl ands, do you?

A No.

Q You don't consider yourself an expert, by
your own definition, in the maintenance of wetl and
flora and fauna after a wetland is initially
est abl i shed, do you?

A No.

Q M. Vondra never told you that the Stearns
Road site bal anced at 760, 762, or 764, did he?

A | thought one of the exhibits showed that
the site bal anced at 760.

Q My question, sir, is did M. Vondra ever
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tell you that this site balanced at 760, 762, or
7647

A Not that | recall.

Q Wth regard to the letter that didn't say
the site bal anced at 760, but referred to 760, you
don't know what plan the person who wote that
letter was | ooking at at the tine they wote that
letter, do you?

MR, MAKARSKI: You're referring to Exhibit 3?

MR KNI PPEN:  Yes.

BY THE W TNESS:

A I don't know what plan, however, it was
just three weeks before the |license was signed. So
it had to be a recent plan you woul d think.

BY MR. KNI PPEN:

Q You don't know whi ch one, though, do you?

A No.

Q Do you know t he depth of the aggregate
mne at the Stearns Road site at the tine that this
Forest Preserve District commenced its condemmation
action?

A No.

Q Do you know t he depth of the aggregate

mne at the Stearns Road site at the tine that the
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Forest Preserve District approved the license
agreenent ?

A I don't recall it, no.

Q Do you know whet her or not any fill had
been inported to the Stearns Road site prior to the
time the Forest Preserve District commenced its
condemati on proceedi ng?

A No.

Q The | ake bottons on the 760, 762, and 764
plans are all at different elevations, aren't they?

A Yes.

Q And the higher the normal water el evation

on those plans the higher the bottom of the |ake,

correct?
A Yes.
Q None of the plans that are before you show

what this site would | ook |ike during different
stages or different tinmes in the mning construction
process, do they?

A No. However, | was told how the area was
going to be mned by M. Vondra.

MR KNIPPEN. | would notion to strike the | ast
portion of that answer as being nonresponsive.

THE HEARING OFFI CER:  Mdtion is granted. The
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| ast part of the answer is stricken.
BY MR. KNI PPEN:

Q M. Vick, you wouldn't cover the Stearns
Road site with emul sified asphalt, would you?

A Not today | wouldn't, no.

Q Whul d you have done it back in 1991?

A | believe one of the IDOT specifications
for mulch proceeding allowed that.

Q One of the things that the district is
conpl ai ning about in this case is the PNAs on the
property, correct?

THE HEARI NG OFFI CER: Do you know,

M. Vick?
BY MR. KNI PPEN:

Q Do you know?

A | don't know.

Q I"mgoing to refer your attention now,
M. Vick, to what is sheet four six in Respondent's
Exhi bit No. 4 and ask you to | ook at that docunent,
and tell ne if you see anything in there regarding
the application of erosion control to this
particul ar property that would invol ve spraying
asphalt over the entire site?

MR, MAKARSKI: [I'mgoing to object to this, M.
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Hearing Oficer. | don't think what the plans have
that were never conpleted have to do with the issues
in this case.

THE HEARI NG OFFI CER:  Brief response,

M. Kni ppen.

MR, KNI PPEN:  Your Honor, | think that in that
one section in the Environnental Protection Act
where they deal with the board basically taking into
consideration the totality of the circunstances
surroundi ng the particular incident, this is a
situation in which they're conplaining that we've
asphalt on this site, and it's a situation in which
they instructed ny client at the beginning of this
process to spray the site with emulsified asphalt.

THE HEARI NG OFFI CER: Wl 1, that's not your
question. In fact, if we're just going to | ook here
and see if it could be sprayed with emulsified
asphalt, that's conpletely irrelevant to this
proceeding. So to the extent that it's just
engagi ng in specul ation here, the objection is
sust ai ned.

BY MR. KNI PPEN:
Q My client was required to conply with the

terns of the |license agreenent, correct, M. Vick?
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A Yes.

Q And the terns of the |icense agreenent
required nmy client to spray the site with enulsified
asphalt; isn't that correct?

A | don't know.

MR, MAKARSKI: [I'mgoing to object to that. |
don't think that that's relevant.

MR TUCKER This is the sane |ine of
guestioning that was just sustained.

THE HEARING OFFICER:  No. | sustained it
because the prior questions, | thought, were very
specul ative. He asked a very direct question, and
the witness, | believe, his answer was he did not
know.

BY MR. KNI PPEN

Q M. Vick, |I'mnow going to show you what
I"mgoing to mark as Respondent's Exhi bit
No. --

MR TUCKER: Six, | think
BY MR. KNI PPEN

Q -- 6 and ask you if you recognize this as
part of the details and specification for the

Stearns Road site?
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(Respondent's Exhibit No. 6
mar ked for identification,
9-23-97.)

BY THE W TNESS:

A It appears as though it is, but now we've
got two different sets of plans in front of us.
BY MR. KNI PPEN:

Q VWll, this is the 754 plan. It's
represented by four. Six, | will represent, is the
final plan, and I want you to assune that it's the
final plan.
kay.

Do you see that, sir?

> O >

Yes.

Q kay. In the section that's entitled
mul chi ng, that section specifically required ny
client to conply with Section 643, nethod two, of
the 1 DOT specifications, didn't it?

A Yes.

Q And nethod two in the I DOl specifications
provides that it consists of applying a |ayer of
asphalt coated straw or mul ch on seeded areas or
pl anted areas; isn't that correct?

A Yes. It says a partial coating of
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enul sified asphalt.

Q Do you know what the chem cal constituents
of emulsified asphalt are for purposes of this |DOT
standar d?

A No, | don't.

Q Do you know whether or not it would have
i ncl uded any of the PNAs or VOCs which the Forest
Preserve District now conpl ains of ?

A No.

Q You don't know or it doesn't?

A No, | don't know.

Q Thank you

MR KNI PPEN.  Your Honor, if | could have one
nmonent, please?

(Break taken.)
BY MR. KNI PPEN
Q Just one final question, M. Vick

After M. Vondra submitted to you as
part of his letter, Exhibit E, which is the exhibit
that's depicted on the screen, you yourself did not
take any of those figures and conpare themto the
final site plan that was approved by the Forest
Preserve District to determ ne what the effect of

lifting this | ake to be between 760, 762, and 764,

L. A REPORTI NG (312) 419-9292



1

2

3

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

147

did you?

A Did | personally?

Q Yes.

A No.

Q To the best of your know edge, no one in
your departnment did either, did they?

A Not that |I'm aware of.

MR, KNI PPEN:  No further questions at this

THE HEARI NG OFFI CER: Ms. O Connel | ?

M5. O CONNELL: No questi ons.

THE HEARI NG OFFI CER:  Redirect?

MR, MAKARSKI :  Thank you.

REDI RECT EXAMI NATI ON
by M. Makar ski

Q M. Vick, what did M. Vondra tell you
about the way the area was to be m ned?

A The way he explained it he was going to
divide the site up into four quarters starting from
north to south. That on the north one quarter of
the site he was going to renove the overburden
stockpile it, and do the m ning there.

VWhen the m ning was conpleted there, he

was going to nove it to the second quarter, renove
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t hat overburden, and begin the restoration of the
first quarter of the site while he was mining the
second quarter of the site and continue the mning
and restoration concurrently as he noved south
t hrough the site.

Q Did you observe that that was being

acconpl i shed when you saw it in March or April of

1993?
A No, it wasn't.
Q VWhat did you observe?
A It | ooked like a dunp.
Q Now, M. Vick, there was sone discussion

of these three IDOT regs, 202, 204, and 2077
A Yes.

Q And 204 deals with roadway construction or

202? |1'msorry.
A Roadway excavati on.
Q And 204 is borrow?
A Yes.
Q An 207 is enbankment construction?
A That's correct.

Q Do 202 and 207, the roadway excavation and
t he embanknment constructi on have anything to do with

bringing material in fromoff site?
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Whi ch one does?

> O >

Borrow, 204.

Q Finally, I think you testified that you

t hought by Exhibit 3, the March 5th, 1991, letter

that the site was the bal ance of the 760; is that

right?
A Yes.
Q What -- does that show how nuch nmass

excavation there was?

A Yes, it does.

Q And how many cubic yards was that?

A Three hundred and fifty thousand.

Q Does it show what woul d have had to be
repl aced t hen?

A Yes.

Q And what was that?

A Three hundred and twenty-five thousand
cubi c yards of replacenent of the overburden and
25,000 yards of topsoil.

Q So that's 350,000, right?

A That's correct.

Q Is that what nade you conclude that the

site woul d bal ance?

L. A REPORTI NG (312) 419-9292
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A Yes.

MR, MAKARSKI : | have nothing further

THE HEARI NG OFFI CER:  Recr oss?

MR, KNI PPEN:  Thank you very much.

RECROSS- EXAMI NATI ON
by M. Knippen

Q M. Vick, this letter that you just
referred to of March 5th, 1991, that you said | ed
you to the conclusion that this site bal anced refers

to mass excavation, correct?

A Yes.

Q It does not refer to aggregate m ning
does it?

A No.

Q It doesn't tell you how nuch aggregate

will be renmoved fromthe site ultimtely, does it?

A No.

Q And the anmount of aggregate that woul d be
renoved fromthe site didn't have anything to do
with the bond reduction schedule, did it?

A Wll, yes, it did, not the way that you
think it does, but in order to replace the
overburden, to construct the inprovenment, you have

to renove the aggregate
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So if he wasn't going to renove any
aggregate, there wouldn't be any repl acenent
required, correct. So yes, he has to renove the
aggregate in order to do nass excavation

Q But those figures that are contained in
that particular letter and the appendix to it, which
is the bond reduction estimte, does not give you
any information with the anmount -- with regard to
t he amount of aggregate that woul d be renoved from
the site, correct?

A That's correct.

Q And that letter's primary purpose is to
determ ne the bond reduction for the nmass
excavation, correct?

THE HEARI NG OFFI CER:  \What was your answer?
BY THE W TNESS

A It does not say that.

BY MR. KNI PPEN

Q It has a bond reduction schedul e attached
toit, doesn't it?

Bond reduction estinate?
Yes.

Yes, it does.

o > O »

kay. And the figures in the bond
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reduction estinmate are based upon percentages of
over burden renoved, clay replaced, and topsoi
respread, correct?

A Yes.

Q That particul ar docunment al so does not
address any outside fill, does it?

A That's correct.

Q Wth regards to how M. Vondra told you
how this area was to be mined, that's not in the
license agreenent, is it?

A I[t's in the mning permt.

Q Sir, would you pl ease answer my question?

MR KNIPPEN: | notion to strike that response.

THE HEARI NG OFFI CER°  Mdtion to strike is
grant ed.

BY MR. KNI PPEN

Q Is what M. Vondra allegedly told you
regardi ng the manner in which the site was to be
m ned contained in the |icense agreenent?

A No.

Q Your understanding would be it's the
i cense agreenent that controls the conduct or
contractual conduct on the property, isn't that

correct, between the parties?
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A The |icense agreenent al so says that al
the regulatory permts are supposed to be foll owed,
obt ai ned and fol | owed.

Q M. Vick, you' re not an expert in
interpreting these | DOl specifications, are you?

A No.

Q So when you tell us what you think design
and specifications nean, that's just really your
personal opinion, isn't?

A It's just what | read.

Q Wth regard to how M. Vondra was going to
mne the site or what he told you, which of the
Forest Preserve District plans did that conversation
pertain to?

A It pertained to how the site was going to
be m nded, period. It was not associated with any
particul ar plan.

Q Wy is it that you draw that concl usion?

A Because when he told it to ne, he didn't
point to a specific plan and say I'mgoing to build
this plan this way.

Q There was probably a plan though that
existed at that point in tine that was the

conceptual plan for the property, wasn't it?
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MAKARSKI :  (nj ecti on.

BY THE W TNESS:

A

MR

| don't recall.

MAKARSKI :  Well, you' ve answered it. ']

wthdraw it.

MR

KNI PPEN: M. Wallace, | have no further

guestions. Thank you.

THE

V5.

THE

THE

THE
down.

THE

THE

THE

fromthe

Oficer.

HEARI NG OFFI CER: Ms. O Connel | ?

O CONNELL: No questi ons.

HEARI NG OFFI CER: Thank you, M. Vick.
W TNESS:  Yes.

HEARI NG OFFI CER: You may step

W TNESS: Thank you.
HEARI NG OFFI CER:  Just a second.
Of the record.
(Di scussi on had
of f the record.)
HEARI NG OFFI CER:  Back on the record.
M. Makar ski ?
MAKARSKI:  We'd like to call M. Mke Wlls

Forest Preserve District, M. Hearing

(Wtness sworn.)
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THE HEARI NG OFFI CER: You may sit down. You
may proceed.
VWHEREUPON:

HAROLD MI CHAEL WELL S,
called as a witness herein, having been first duly
sworn, deposeth and saith as foll ows:

DI RECT EXAMI NATI ON
by M. Makar ski
Q Whul d you give us your nane please, sir?
A Harol d M chael Wells.
Q And speak up loudly so that the judge and
the court reporter can hear you.
Did you -- what's your enployer -- who
i s your enployer?
A The Forest Preserve District of DuPage
County.
Q And how | ong have you worked for the
Forest Preserve District?
A ["'mthree weeks shy of 11 years.
Q And what's your educational background,
M. Wells?
A H gh school graduate.
Q VWho did you work with before you worked

with the Forest Preserve?

L. A REPORTI NG (312) 419-9292
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1 A I've worked for various contractors.
2 Q And what is your position with the Forest

3 Preserve District now?

4 A A construction inspector.

5 Q And how | ong have you hel d that position?
6 A Al nost 11 years.

7 Q And in what departnent are you assi gned?
8 A Pl anni ng and devel opnent.

9 Q And who's your supervisor?

10 A Robert Vick.

11 Q VWhat are your duties as a construction

12 supervisor?

13 A | share contract conpliance on various

14 projects, specifications, assuring that the contract
15 is conpleted within the contract docunents.

16 Q And you're famliar with the parcel of

17 property purchased by the district we call the

18 Stearns Road site?

19 A Yes, | am

20 Q And what is out there?

21 A Presently?

22 Q Yes.

23 A There's a body of water and a few piles of

24 sand and gravel.
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Q Is that a m ning operation?
A Yes, it was.
Q Now, are you famliar with the underlying

i cense agreenent between the district and the
fornmer owner of that property?

A No.

Q Now, did you have any responsibilities to
i nspect the Stearns Road site?

A No.

Q Prior to March or January of 1993, did you

ever go out to that site?

A | believe | did, yes.

Q How many times?

A Prior to January?

Q Prior to January.

A No.

Q Do you know of anyone el se from your

construction inspection staff that went to that
site?

A No one was out there, no.

Q And when was the first occasion for you to
be out there?

A | believe it was in January. |'mnot sure

of the dates.
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Q Do you -- you have no recollection of the
dat e?
A I think the first time was in January
sonmetine. | kept a log. | have notes.
Q Let me ask you this. Do you keep a log or
notes of your daily activities?
Yes, | do.
Q From Novenmber of 1992 through March of
1993?
Yes.
Q Whul d that help refresh your recollection
as to the tines you went to the site and what you

observed?

A Yes, it woul d.

Q Let me show you -- what is our next
number ?

THE HEARI NG OFFI CER:  Ten.

MR STICK:  Your Honor, | object to that
exhi bit being shown to this witness until we have

determ ned the extent that the w tness' recollection
needs to be refreshed.

THE HEARI NG OFFI CER:  \What nore do you want? |
bel i eve --

MR STICK Well, | think M. Mkarski has
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established he doesn't recall the first tine he went
to the site, but I think what M. Mkarski intends
is to hand himthe exhibit and let himtestify off
the exhibit, and that is what | object to.

If he wants to use it to refresh his
recol l ection regarding the date of his first visit,
I have no objection. |If he's wants to hand the
exhibit to the witness and allow the witness to
testify off the exhibit, then |I do object unless he
has established that the witness' recollection is
exhausted or is incapable of responding to the
guesti on.

THE HEARI NG OFFI CER: M. Makar ski ?

MR, MAKARSKI: Well, | just intend to give it
to himand ask himif he recalls the next tinme he
was there. If he does, fine. |If he has to -- if he
doesn't, | would ask himto | ook at his diary and
determ ne that and then testify as best he can
recall what occurred.

THE HEARI NG OFFI CER: Well -- all right. Wy
don't we see how extensive M. Wells' nenory is
before you hand it to himthen?

MR, MAKARSKI: In what respect is that?

THE HEARI NG OFFI CER:  Does he recal | anythi ng?
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MR, MAKARSKI : Ch, okay. Well, he doesn't
recall the first date. W could establish that, and

then set the docunment aside, and we'll go on to the
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THE HEARI NG OFFI CER:  Is it
days?

MR MAKARSKI: Yes, sir.

THE HEARI NG OFFI CER:  Just so he can see that

first page?

MR, MAKARSKI: Yes. It has it for separate
dat es, yes.
THE HEARING OFFICER:  All right. Proceed.
(Conpl ai nant' s Exhi bit
mar ked for identification,
9-23-97.)
BY MR MAKARSKI :
Q | show you what we've marked as

Conpl ai nant's Exhibit 10, M. Wlls,

you recogni ze that docunent?
A Yes, | do.

And what is it?

It's ny daily | og.

Is it a copy of it?

> O > O

Yes.
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Q Now, you said your best recollection is
you were out there in January of 1993, do
under st and you?

A Yes.

Q And will this refresh your recollection as
to the date in January?

A Yes, it wll.

Q Whul d you take a | ook and then after
you've |l ooked at it tell us if your recollection is
refreshed?

A | can't recall if it was January of '92 or
January of '93. | have Decenber '92 here. It mght
take ne a mnute to find it.

Q Well, at any rate, what was the -- do you
recall going out there in January of 19937

A Yes.

Q Wy don't you set that aside, and I'Il ask
you what was the purpose of that visit to the
Stearns Road site?

A If I recall, | scheduled a tour of the
m ni ng operations with sone fell ow co-workers.

Q And who were those peopl e?

A I can't renenber who those people were.

They were | andscape architects and designers in the
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pl anni ng and devel opnent offi ces.

Q And did you go with themto the Stearns
Road site?

A Yes, | did.

Q And how | ong did the group stay there?

A | think it was around an hour or so. It
wasn't too long. It was very cold out.

Q And what -- did you neet the people that
operated the site at the tine?

A | arranged a tour with the plant foreman
at the tine. He was the only person | net, and he
gave the tour.

Q And what did he do with the tour? Wat
did he show you?

A Basically, we wal ked down to the crushing
operation. He showed us how the m ne operation
wor ked, and then he gave us a short tour of the
washi ng pl ant, washi ng operation.

Q And then what happened after that?

A After that, we left the site.

Q Did you observe any -- while you were at
the site, did you observe any trucks bringing
off-site material onto the site?

A No.
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Q Did you observe any collection of off-site
material which was at the site?

A I don't recall any going off the site or
into the site. | think everything was being
stockpiled at that tine.

Q Did you see any stockpiles of materi al
that was brought in fromoff site?

A No.

Q Did you go to what you subsequently saw to
that part of the site to | ook?

A The crushing operation was the only thing
| observed going on there.

Q Ckay. Now, did you have occasion to go to

the Stearns Road site again in 19937

A | believe so, yes.

Q And when was the next tinme?

A | believe it was in Mrch.

Q Did you make an entry in your diary?
A Yes, | did.

Q Wul d you |l ook at the diary and see if you
can tell us what date the next date is?

MR STICK:  Your Honor, | object again. M.
Makar ski has not asked hi mwhen he visited the

site. The witness responded that he thought it was
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in Mrch.

Agai n, M. Mkarski has not established
that the witness' recollection has been exhausted,
and | object to the use of the exhibit until the
wi tness' recollection is exhausted.

THE HEARI NG OFFI CER:  Sust ai ned.
BY MR MAKARSKI :

Q Do you recall the date, the specific date
you went there?

A Not the specific date, no.

Q Wul d the diary refresh your recollection
as to the date that you went out there?

A Yes, it woul d.

MR, MAKARSKI: My he | ook at the diary?

THE HEARI NG OFFI CER:  Yes.
BY MR MAKARSKI :

Q Whul d you please |l ook and tell us the next
date that you went to the Stearns Road site?

A | can't recall the exact date. It m ght
take ne a second here to find it. March 1st, 1993.

Q You coul d set that aside.

Did you go to the Stearns Road site
wi th any ot her person?

A Yes, | did.
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And with whomdid you go?
Seni or | andscape architect Mark Vierck

And woul d you spell his nane for the | ady?

> O >» O

| believe it's V-e-i-r-c-k.

Q And what tinme did you go to the -- what
time of day did you go?

A | believe it was sonetime in the norning.

Q And was there a particul ar purpose for
your visit?

A Mark just wanted to | ook over the site and
see how the progress was going.

Q And did you each go out there separately
or did you go together?

A We drove together

Q And tell us what happened when you arrived
at the site and what you observed?

A W& wal ked around the site a bit just
casual |y observing the operation. W went to the
sout hwest corner of the project. W noticed trucks
were bringing in material. W observed a |ot of
things in the fill that | thought shouldn't be in
the fill and Mark thought shouldn't be in the fill.
We snel |l ed petrol eum odors. Mark was

rat her concer ned. | was rather concerned, and he
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asked nme to fill out a report when we got back to
the office and talk to the director of the planning
and devel opnent of fi ce about our observations.

MR STICK:  Your Honor, | would ask that in
references to what Mark Vierck may have said or his
concerns be stricken as hearsay, and because of the
narrative nature of that response, | did not
anticipate the testi nony would include the hearsay.
I"monly asking for Mark Vierck's coments.

MR MAKARSKI: Well, | think it's part of the
background. We're not offering himfor the truth of
it, just the fact that he was there.

MR STICK:  Your Honor, | mean, he testified
regarding M. Vierck's feelings regarding fill
material. That's the issue in this case, and he is
offered for the truth of the matter asserted, and
Mark Vierck is not a witness who has been identified
by the conpl ai nant .

THE HEARING OFFI CER:  All right. Sustai ned.
The references to Mark Vierck's statenents are
stricken.

BY MR MAKARSKI :
Q You testified that you observed a snell of

petroleum didn't you say?
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A Yes.

Q And where did you observe that petrol eum
snel | ?

A In the soil itself.

Q Wi ch soil ?

A The soil that had been placed there by the
filling operation.

Q Br ought in?

A Yes.

Q And did you observe trucks depositing
off-site fill while you were there?

A | believe they were dunping their | oads
t hat day, yes.

Q And what -- did you observe any petrol eum
snell in any of those |oads that were com ng in?

A We didn't go directly to where they were
dunping the fill. The snell pernmeated fromthe
entire area where we were wal king on the south,
sout hwest side of the project.

Q Did you do anything with anything -- with
any of that dirt?

A No.

Q Did you physically examine it?

A Yes.
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Q Tell us what you did?

A Just grabbed a handful and snelled it.

Q VWat did it snell like to you?

A To me, it snelled Iike diesel fuel

Q And did you see any material -- is there a
body of water on the prem ses?

A Yes.

Q And did you see any of the fill material
near that body of water?

A Yes, | did.

Q And what did you observe in the fil
materi al you saw near the body of water?

A Asphalt, concrete, it |ooked like electric
wire, if | recall, plastic buckets, tires, clay
tile, corrugated netal pipe.

Q

Was that material segregated, or was it

mxed with the fill?

Q

A
angle 2

Q
the --
itself?

It was mixed with the fill.
And how cl ose was it to the body of water?
It was fromthe water's edge up to an
5, maybe 20-foot tall
Did you see any cranes operating in

doi ng m ning operation in the body of water
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A Yes, | did.

Q And what were they doi ng?

A It |ooked like they had a cl anshel | bucket
on mining the sand and gravel.

Q And could you tell from watching that
approxi matel y how deep they were going to get at the
sand and the gravel through the water?

A It appeared fromwhat | seen they were
down about 20, 25 feet just observing the bucket

drop down into the water.

Q Now, did you see at any tine the placenent
of any of this fill into the water itself?
A Not on that date. There was another date.

Q Ckay. Now, did you have any ot her
observations while you were out there?

A Not that | recall.

Q How |l ong did you and M. Vierck stay at
the site?

A Maybe a half hour to 45 m nutes.

Q And then did you nmake any report or any
ot her menorandum as a result of your visit on that
dat e?

Yes, | did.

Q And what is it that you prepared?
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A | prepared an observation report.

MR, MAKARSKI: Is that 117

THE HEARI NG OFFI CER:  El even, yes.
(Compl ai nant's Exhibit No. 11
mar ked for identification,
9-23-97.)

BY MR MAKARSKI :
Q Let me show you -- would you take a | ook

at what we've nmarked as Conpl ainant's Exhibit 11,

M. Wells?
A Yes.
Q Do you recogni ze that docunent ?
A Yes, | do.
Q VWhat is it?

It's an observation report filled out by
nmysel f.
Q And that was as a result of your visit on

March 1st; is that right?

A That's correct.

MR MAKARSKI: | would offer Exhibit 11 into
evi dence.

MR STICK I'Il object, your Honor, on the

grounds of hearsay.

THE HEARI NG OFFI CER  Overrul ed.
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BY MR MAKARSKI :

Q Wul d you --

THE HEARI NG OFFI CER  Just a second.

MR MAKARSKI : Excuse ne.

THE HEARI NG OFFI CER:  Conpl ai nant's Exhibit 11
is adm tted.

BY MR MAKARSKI :

Q Wul d you -- you nmade a brief report, did
you not, of what occurred and what you observed at
the site?

A Yes, | did.

Q Wul d you read that into the record
pl ease?

A Yes. It reads toured the grading of the
proposed wetland with Mark Vierck at 2:00 p.m W
noticed trucks bringing in fill material and dunping
at the southwest side of the project limts. W
wal ked this area and noticed fill material had a
heavy petrol eum odor plus fill material has assorted
pi eces of sewer tile, asphalt, netal culverts, and
ot her construction debris buried in the fill.

It was our determination that the fil
is unsuitable as per the license agreenment. Craig

Hubert and Art Strong will be contacted and advi sed
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of the situation.

Q VWho was Craig Hubert?

A | believe Craig Hubert at that tinme was
i ke an assistant director of the Forest Preserve
District.

Q And did you advise hinP

A | don't believe I did. | believe |
contacted my boss Bob Vi ck.

MR, STICK:  Your Honor, |'ve got one other item
on Exhibit No. 11. At the bottom of the first
par agraph, the |last sentence, it is our
determ nation, that sentence states a | ega
concl usion regarding the |icense agreenent.

Now, 1've got two objections to that.

First, it states a legal conclusion. Secondly, this
wi tness has already testified he had no know edge
and no involvenent in the |license agreement. So to
the extent it's being offered, it's being offered as
a legal conclusion, which is inappropriate, and,
secondly, it is being offered without the foundation
for this witness to that an opinion, even if it was
an appropriate opinion, it is not fromthis
witness. It appears to be from M. Vierck who

again, is an out-of-court declarant, and this is
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being offered for the truth of the matter asserted.

I would nove to strike Exhibit 11, or
at a minimum strike the |ast sentence of the first
par agraph, and I think that can be acconpli shed
t hrough redaction and a striking of the testinony
when it was read into the record.

MR MAKARSKI: It's his observation of what he
saw that day. It's part of the whole material
We're not offering it as a binding conclusion on the
Pol lution Control Board, but surely people who work
for the district and are famliar with its
operations conclude in their mnds what they think
is appropriate and what isn't appropriate.

MR STICK:  Your Honor, a fundanental basis for
a foundation is that the wi tness have sonme basis for
stating an opinion, a conclusion, and an
observation. The second question M. Mkarski asked
this witness was did you have any involvenment in the
i cense agreenent, and his answer was no.

THE HEARING OFFICER:  All right. This is
normal ly the type of thing that the Pollution
Control Board allows into evidence. Your objections
are noted and overrul ed.

M. WNMakarski ?
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MR, MAKARSKI :  Thank you.
BY MR MAKARSKI :

Q Did anything el se occur on March 1st of
1993 with respect to the Stearns Road site?

A Not that | recall.

Q Did you have occasion after March 1st to
again visit the site?

A Yes, | did.

Q Do you recall the next date that you did?

A The exact date, no.

Q Wuld it refresh your recollection to | ook
at your diary to determ ne that date?

A Yes, it woul d.

MR, MAKARSKI : May he do so?

THE HEARI NG OFFI CER:  Yes.
BY MR MAKARSKI :

Q Do you know what nonth it was? | nean,

was it years later?

A | believe the next visit was in Mrch
al so.

Q kay.

A | believe it was March 18th, 1993.

Q And do you know what tinme of the day you

went out there?
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A | believe it was in the norning.

Q You can set that down. And did you go
there wi th anybody?

A No.

Q And where did you -- did you go into the

site or did you stay outside of it or what did you

do?

A | believe | went into the site.

Q VWere did you go on the site?

A To the sout hwest corner

Q And why did you go there?

A If I recall, |I was asked to go out there
and observe if any fill was being brought in with
the sane type of debris that was in the fill we

observed previously.

Q And what did you observe on March 18th?

A | believe | observed the same type of
operation.

Q VWhat do you nean by the sane?

A The filling operation still hauling in
fill. 1 can't recall if I noticed, wthout
referring to ny notes, if | noticed the same anounts
of debris and so forth that was in the fill.

Q Wuld it refresh your recollection to | ook
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at the notes you nade in your diary from March 18t h?

A Yes, it woul d.

MR, MAKARSKI : May he do so?

THE HEARI NG OFFI CER:  Yes.

BY MR MAKARSKI :

Q You can read it. You know, look at it and
then set it down, and we'll ask you.

A Al right.

Q Ckay. Do you recall what you observed
March 18t h?

Yes.

Q Wul d you tell us, please?

A There was fill being hauled in with -- |
noted asphalt, sewer pipe | believe | wote down in
t he | og.

Q Did you have any -- observe any petrol eum
odor as you had the prior tinme?

A | don't think I was there | ong enough to
wal k around the site.

Q So you didn't?

A Basically, if | recall, | stayed in ny
vehicle. | was just asked to see if the filling
operation was conti nui ng.

Q And was there anything else that you

L. A REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

observed then at the Stearns Road site on Mrch
18t h, 19937

A | don't believe so

Q How |l ong total did you stay at the site?

A It was a short stay. | was, again, asked
to go out and see if the filling operation was
conti nui ng.

Q And you said you stayed in your vehicle
you t hi nk?

A | believe | did, yes.

Q Then did you have occasion to visit the
Stearns Road site subsequent to March 18th, 19937

A | believe |I did, yes.

Q Do you know when the next tine was?
A I'd have to refer to ny notes.

Q Was it relatively close to the 18th?

A Yes, it was.

MR, MAKARSKI : My he review his notes and
determ ne the exact date?

THE HEARI NG OFFI CER:  Yes.
BY THE W TNESS

A March 19t h, 1993.
BY MR MAKARSKI :

Q Do you recall going out there then on
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March 19t h, 1993?

A Yes.

Q And what tinme of the day did you go out
t here?

A | believe it was sonetinme in the a.m

Q And what was the purpose of this visit?

A Again, to see if the filling operation was
cont i nui ng.

Q By the way --

MR, STICK:  Your Honor, could he put the diary
back?

THE W TNESS: Sure.

MR STICK:  Thanks.

BY MR MAKARSKI :

Q Did you -- after the 18th visit, did you
report what you observed to anyone at the Forest
Preserve District?

A | believe | did.

Q Who woul d that be?

A | believe it would be Bob Vick.

Q Your supervisor?

A Yes.

Q Al right. Now, you said you went out
there on the 19th; is that right?
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A Yes.

Q And where did you go? You went out on the
site itsel f?

A Yes, | did.

Q VWere did you physically go on the site?

A To the filling operation on the sout hwest
cor ner.

Q Did you stay in your vehicle, or did you
get out?

A | believe | was out of the vehicle that
day.

Q And what did you observe going on at the
sout hwest corner of the site when you were there on
March 19th, 1996 -- 1993? Excuse ne.

A I noticed trucks dunping fill materi al
again with basically the sane debris mxed in with
it as I've previously testified to.

Q Do you recall what debris you saw that
day?

A | probably wote it down in ny notes.

Q Whul d that refresh your recollection?

A Yes, it woul d.

Q Do you al so recall seeing any specific

trucki ng conpany bringing material in that day?
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A Yes, | do.

MR STICK:  Your Honor, | will object to the
| eadi ng nature of that question. M. Mkarski has
been | eading this w tness throughout, and | haven't
objected. I'mgoing to start objecting on the basis
of | eadi ng questions.

THE HEARI NG OFFI CER:  Rephrase your question
M. Makar ski .

MR, MAKARSKI :  Yes.

BY MR MAKARSKI :

Q Wul d you -- do you renmenber what you
observed out there on March 19th, the particul ar
material in the fill?

A | believe it was, again, concrete,
asphalt, netal pipes. | can't recall everything
wr ot e down.

Q Wuld it refresh your recollection to | ook
at your notes in order to tell everything you saw?

A Yes, it woul d.

Q Wul d you take a | ook?

A On March 19th, 1993 --

Q Wy don't you just read it and then after
you're done tell us what your recollection is?

A It reads off at 6: 30.
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No, no. | nmean --
Pratts North --

No, to yourself.

> O >» O

Ch, I'msorry.

Q Just look it over and then tell us what
you recall.

A kay.

Q Wul d you tell us what you recall seeing
t here?

A Yes. It says G G Trucking hauling in
fill with assorted garbage.

Q VWhat do you nean by assorted garbage?

A That woul d be everything | discussed
earlier; piping, asphalt, concrete, other debris.

Q Do you recall what other debris you neant?

A Wll. | didn't log in everything I've
seen. That's why | just basically put the whole
thing off as garbage.

Q On any of these visits, did you ever
observe any material being pushed -- off-site
mat eri al bei ng pushed in the water?

A Yes.

Q Wul d you tell us when that was and what

you observed?
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A Agai n, the exact date | can't renenber,
but that was -- | believe | was there with Dick
Ut. | observed the filling operation where the

trucks were dunping and the dozer was pushing
directly into the water.

Q Was that sonetime subsequent to this March
19th date that you just testified to?

A Yes.

Q Ckay. Do you recall the next date that
you -- let me strike that.

Did you go to the site again in March

of 19937

A Yes, | did.

Q Do you renmenber the date? Just give us
t he date.
A The exact date, no.

Q Did you go with any other particul ar
per son?

A | believe the next visit was with D ck

Q Wuld it refresh your recollection to | ook
at your diary to determ ne the next tine you went to
the site after March 19th?

A Yes, it woul d.
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Q Wul d you do so?

A March 20th, 1993, Saturday.

Q Do you recall whether you observed
anyt hi ng occurring on a Saturday there?

A No, | didn't. There was nothing going on

t hat date.

Q VWhat is the next -- do you renenber going
after March 20th and still within the nonth of March

A Yes.

Q -- to the site again?

A | believe so, yes.

Q Do you recall what date that was?

A Exact dates, no.

Q Wuld it refresh your recollection to

check your diary to see the date?
Yes, it woul d.

Wul d you do so?

> O >

It looks Iike March 23rd, 1993.

Q And do you recall if you went there by
yourself or if you went w th sonebody el se?

A I went with a M. JimMrand.

Q And who is M. Mrand?

A He's a landfill foreman for Environnental
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Servi ces.

Q And what did you -- did you go out there
together, or did you neet there, or tell us what
happened?

A We drove out together, if I recall.

Q Do you know what time you arrived at the
site?

A | believe it was in the norning.

Q And what did you and M. -- did you stay
toget her while you were at the site?

A Yes.

Q VWhat did you and M. Mrand do once you
arrived at the Stearns Road site?

A If I recall, Jimwas directed by
M. Ut to sanple sone of the material, some of the
fill materi al

MR, STICK:  Your Honor, | will object to that
as nonresponsive and nove that it be stricken. The
guesti on was what did you do, and the answer was
hearsay directions froma third party.

MR, MAKARSKI: I'Ill rephrase the question

MR STICK Wwell, | --

MR MAKARSKI: "Il agree to strike the

answer .
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THE HEARING OFFICER:  All right. The answer is
stricken.

BY MR MAKARSKI :

Q Wul d you tell us what was physically done
by you and/or M. Mrand while you were there?

A W went to the site. | directed M.
Morand to the area where the diesel fuel seened to
be rat her heavy, which was everywhere you wal ked on
t he sout hwest corner of the site. Let nme put it
this way. That's all | did that day. | directed
M. Mrand to where he thought he could take his
sanpl es.

Q And did he do that? Did you see himdo

A Yes.
Q And what did you -- was that fromthe fill

material that was brought in fromoff site?

A Yes, it was.

Q Did you observe anything yourself about
that fill material?

A It had a heavy petroleumodor. | still

noti ced things on the southwest corner that was in
the fill that | testified to earlier.

Q Did you do anything with any of the
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material out there yourself?
A | believe |I picked up a couple handfuls
and snmelled it just to...

Q And what did you observe from picking it

up?

A Once agai n petrol eum odors.

Q Did anything el se occur on that date,
March 23rd?

A Not that | recall.
Q Now, where did you go when you were

finished with M. Mrand at the site?

A | believe I went back to the office.
Q Now, did you have occasion to go
subsequent to March 23rd, still within the nonth of

March of '93, to the site again?
Yes, | did.

Q And when was that and with whomdid you

go?

A | believe it was March 24th, and | went
with -- it was either the 22nd or the 24th | went
with M. Ut.

Q And who was M. Ut?
A He was the director of, at that tine, the

gover nment services departmnent.
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Q And did you take any equi pnent with you
when you went to the site?

A Yes, | did.

Q VWhat did you take with you?

A A video canera

Q And did you nmake any video filmng of
anything at the site that day?

A Yes, | did.

Q And we have a copy of that video with us
t oday?

A | believe you do

MR, MAKARSKI: M. Hearing Oficer, I'd like at
this time to play the video and let himlook at it
and verify that that's, in fact, or tell us what it
isif that's all right, and we would want to run it
back again slowy to | ook at certain things.

THE HEARI NG OFFI CER:  All right.

MR, MAKARSKI : The video screen is to your
right. Do you want to -- | don't know how we handl e
a video on the record.

MR STICK: Well, your Honor, for the record,
I"mgoing to object to the audi o version of the
vi deo. The video has both picture and audi o, and

there's not extensive discussion, but there is sone
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di scussion. |I'mobjecting to the audi o as hearsay,
and I think that solves your problemas far as what
do we do with transcribing. |Is that the issue you
were raising?

MR MAKARSKI: Well, no. | don't want the
audio stricken. He's out there. He's looking at it
and saying things, and M. Ut is also in the
transcription. It certainly is an accurate
portrayal with theirs. 1t's not hearsay.

MR TUCKER: He's doing it
cont enpor aneous - -

THE HEARING OFFICER  Wait. No. One at a

MR STICK Well, it certainly is hearsay.
It's an out-of-court statenent offered for the truth
of the matter asserted, and the declarant is here
and avail able for cross-exam nation. The decl arant
was not avail able for cross-exam nati on when he nade
the out-of-court statenent. So it's classic
hearsay, and, in fact, it's sonmething that we can
sinmply turn the audio down and avoid it.

MR, MAKARSKI : The declarant is here. It's
cont enporaneous. It's an integral part of the

entire photograph. You might as well take the
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phot ogr aphs as hearsay too.
THE HEARI NG OFFI CER What's the -- how nuch
audi o portion is there?
MR, MAKARSKI :  Not much.
THE HEARING OFFICER:  Is it very hard to
transcribe -- let's go off the record.
(Di scussi on had
of f the record.)
THE HEARI NG OFFI CER: M. Tucker, you may turn
it on, | guess.
MR, TUCKER: Thank you, M. Hearing Oficer
(Wher eupon, a vi deot ape was
pl ayed.)
BY MR MAKARSKI :
Q M. Wells, you observed a video we just
pl ayed, did you not?
A Yes.
Q Did you take that video?
A Yes, | did.
Q And was that on March 24th, the date
that's shown on it?
A | believe it was.
Q And does that truly and accurately depict

t he scene you observed at the tine?
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A Yes, it does.

MR MAKARSKI: | would offer the video into
evi dence as Conpl ai nant's Exhibit No. 13.

MR, STICK: | have no objection to the visua
portion, but | reassert my objection to the audio
portion of the video as hearsay, and | think after
havi ng heard the audi o, your Honor can understand
what ny problemis with it.

This was prepared and there are
comments and statenents nmade on the audio that are
hearsay and are out-of-court statements that are
being offered here to the truth of the matter
asserted.

THE HEARING OFFICER:  All right. I'mgoing to
take the audi o portions under advisenment for the
time being. The video portion will be admtted, and
["Il rule later on whether the audio can go al ong
with it or not.

MR, MAKARSKI : Just for your information, M.
Hearing Oficer, M. Ut will be a witness. He'll
testify tonorrow.

MR TUCKER And it should be noted that was
M. Ut who was pictured in the video.

MR, MAKARSKI : Can you scroll that video and

L. A REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

191

play it back, turn it on and off?

MR TUCKER: I'll give it my best shot.

THE HEARI NG OFFI CER O f the record.

Back on the record. You may proceed.

MR, MAKARSKI: Do you want to stop that now?
BY MR MAKARSKI :

Q What is that?

MR MAKARSKI: Can it be frozen, Bob?

MR TUCKER: Ch, yeah. 1'Ill try that. |'m
sSorry.
BY MR MAKARSKI :

Q VWi ch way were you facing your video
canera there, M. Wlls?

A I believe | was facing west, southwest.

Q And what is that that you observed there?

A That | ooks like a crushed plastic pail on
t he upper right-hand portion of the screen and two

pi eces of asphalt in the center of the screen

Q This is all the -- this video is all of
the fill material; is that right?
A Yes.

MR, MAKARSKI :  Wbuld you nmove it on, Bob? Do

you want to freeze that?
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VWat is that, M. Wlls?

192

| can't make that out. I''mnot sure what

kay.

MR, MAKARSKI: Can you nove?

BY THE W TNESS

A

That's a piece of corrugated netal pipe.

BY MR MAKARSKI :

Q
A

out there.

Is that water that it's sitting in?

Yes, it is.

Is that part of a body of water? What's
from do you know? Were is it at?

The water is fromthe mning operation
Is that part of a |larger body of water?
Yes.

There's a pond that's there?

Yeah. 1It's going into the pond that was

MR, MAKARSKI: Do you want to nove that on?

you want to freeze that there? Go back just a

second.

MR TUCKER:  Sure.

MR, MAKARSKI : Right there.
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BY MR MAKARSKI :

Q What is that, M. Wlls?

A Qut on that little peninsula there?

Q Yes.

A I"mnot really -- it looks like concrete

on the upper portion of it, but I can't make out
what's on the | ower portion.

Q VWhat is the water? |Is that part of the
pond?

A Yes, it is.

MR, MAKARSKI : Coul d you nove ahead, Bob? Hold
it right there. That's it.
BY MR MAKARSKI :

Q What was that?

A Again, it |ooked like asphalt.

Q Can you tell what's in the material there
that you're | ooking at?

A No, | can't.

Q Ri ght there?

A That's asphalt. | believe that's a
pl astic pail.

Q What is that material there?

A That | ooks |like two | arge chunks of

asphal t.
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VWhat about right there?
I'"'mnot sure.

Ckay. Who is that in the picture?

Q

A

Q

A That's M. Dick Ut.
Q The tine is, what, 12:38 there?

A Yes.

MR, MAKARSKI: Stop there.

BY MR MAKARSKI :

Q Do you see the material in the screen
there at 12:38?

A Yes. It looks like sone type of cable on
the right-hand side by the | ower side and sone type
of plastic in the upper center and sone type of
pi ping in the upper right-hand side.

MR, MAKARSKI: Stop there. It says, what,

12: 397

MR TUCKER: | believe so.
BY MR MAKARSKI :

Q VWhat is that you see there, M. Wlls?

A | can't nmake out the center of the
screen. The upper |eft-hand corner |ooks |ike
concret e.

MR, MAKARSKI: Stop there. This is, what,

12 -- what tinme does it say?
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MR, TUCKER: Thirty-nine.

MR, MAKARSKI: Ch, it's still 12:39.
BY MR MAKARSKI :

Q What is that material, M. Wlls?

A It looks like a tinber on the right center
part of the screen. It |ooks |like a plastic bucket
lidin the center of the screen. The upper
center -- right-hand center |ooks |like a piece of
nmet al pi pi ng.

MR, MAKARSKI: Stop there.

BY MR MAKARSKI :

Q Is that the sanme naterial we | ooked at
bef ore?

A Yes.

Q kay.

MR, MAKARSKI: Stop there. What is -- that's,
what, 12:407?

MR TUCKER  Yes.
BY MR MAKARSKI :

Q VWat is that? Can you tell, M. Wlls?

A It's some type of piping.

MR, MAKARSKI: Stop there. Is it still 12:40,
Bob?

MR TUCKER | can't tell
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MR MAKARSKI :  Ckay.
BY MR MAKARSKI :

Q Can you tell us what you observed there,
M. Wells?

A The upper left-hand side |ooks like a
pi ece of lunber. The |lower right-hand side | ooks
like a piece of plastic.

MR TUCKER Yes, it was 12:40.

MR, MAKARSKI: Stop there.

BY MR MAKARSKI :

Q What is that at 12:41, M. Wlls?

A | observed a | arge pile of crushed
corrugated netal pipe.

MR, MAKARSKI: Stop there.

BY MR MAKARSKI :
Q What is that, M. Wlls, at 12:42?

A Sonme type of a filmthat was on top of the

Q Is that the pond?
A Yes, that's the pond.
Q VWhich is -- is that groundwater?
MR, STICK:  (Objection, foundation.
BY MR MAKARSKI :

Q Do you know? Do you know where the water
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conmes fromin the pond?

THE HEARI NG OFFI CER:  Are you w t hdraw ng your
guestion?

MR, MAKARSKI :  Yes.

BY MR MAKARSKI :

Q Do you know where the water cones fronf?
A | believe it's groundwater.
Q The material -- is there material in the

wat er there?
A Yes.
Q What is that?
A It looks like a piece of piping.
Q Can you see what that is?
A | can't nake that out.
MR, MAKARSKI: Coul d you stop there?
BY MR MAKARSKI :
Q Can you tell what that is?
A That's a piece of corrugated netal pipe.
MR, MAKARSKI: That's, what, 12:43 there.
MR TUCKER Yes, it is.
BY MR MAKARSKI :
Q Is that the water behind that?
Yes, it is.

Q That's the pond on the property?
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A Yes.
Q Is that partially in the water,
M. Wells?

A Yes, it is.
MR, MAKARSKI : Can you stop? GCkay. That's
where M. Ut is.

BY MR MAKARSKI :

Q Let me ask you a question before that.
Did you -- you testified you saw sone film and |
think we saw it in the novie -- video, filmon the
wat er ?

A Yes.

Q Did you observe that in other places than
that one -- other than the one that you were

standi ng at?

A Basically, | observed it as far as the eye
could see, although filmng only shows you a portion
of what was actually out there.

Q What was on the water?

A Yes.

Q Do you know what that material was?
A No, | don't.

Q VWhat is that by M. Ut's hand there?
MR MAKARSKI: Is that, what, 12:44 there,
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Bob?

MR, TUCKER: Twenty-four, | believe.

MR MAKARSKI: O 24, I'msorry.
BY THE W TNESS

A I couldn't be sure what that was. It's a
rust colored solid nmaterial in the center of the
screen. You've got the same color type of a dusting
on the outside of the solid object.

MR TUCKER: I'msorry. That was 43. That was
12: 43.

MR, MAKARSKI : Can you stop there?
BY MR MAKARSKI :

Q What is that material ?

MR, MAKARSKI: Is that 12:43?

MR, TUCKER: Forty-four.

MR MAKARSKI : 12:44.
BY THE W TNESS

A ' mnot sure what that is.
BY MR MAKARSKI :

Q VWat is he -- do you know what it is he's
l[ifting up there?

A | believe he's holding a piece of clay
tile.

MR, MAKARSKI: That's, what, 12:447
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MR, MAKARSKI : Stop there again.

BY MR MAKARSKI :

Q Do you know what that is, M. Wlls?

A That appears to be a plastic bucket
MR MAKARSKI: That said, what, 12:44 or
12: 457
MR TUCKER  12:45
MR, MAKARSKI : Coul d you go back?
BY MR MAKARSKI :

Q What was that next to the |id?

A That appears to be a piece of clay tile.

lid.

MR, MAKARSKI: That's the clay tile. Right

there, 12 --
MR, TUCKER: Forty-five.
BY MR MAKARSKI :
Q I's that your answer?
A Yes.
MR, MAKARSKI: Stop there
BY MR MAKARSKI :
Q VWhat is -- could you tell what that

material is, like a ridge there?

200

A I'"'mnot sure what it was. There was a | ot

of different colors out there that day.
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MR, MAKARSKI: Right there, 12, what, 457

MR TUCKER  Yes.
BY THE W TNESS

A That appears to be a piece of concrete
partially buried with the reinforcing bar com ng out
of the concrete. Also it appears to be a piece of
nmetal piping, corrugated nmetal piping, subnerged --
partially submerged in the water.
BY MR MAKARSKI :
Is that a fence back there?
Yes, it is.

Is that the fence line of the property?

> O >» O

Yes, it is.

Q What is that material ?

MR, MAKARSKI: That's at 12, what, 45?

MR, TUCKER: Forty-six.

MR, MAKARSKI : Forty-six.
BY THE W TNESS

A It looks like again -- | believe the blue
is aplastic lid. It looks |ike some nore
corrugated piping to the right-hand side of the
screen, upper right-hand side.
BY MR MAKARSKI :

Q What is that material there?
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MR, MAKARSKI : That's 12:45 agai n?

MR, TUCKER: Forty-six, | believe.

MR, MAKARSKI: Forty-six, |I'msorry.

BY THE W TNESS:

A I"mnot sure what the yell ow object is.
To the left of that is corrugated nmetal piping.
BY MR MAKARSKI :

Q VWhat is that in front of M. Ut? Do you
see the material on the ground?

A Yes. There's rust col ored reddi sh brown
type of material scattered throughout the field
ar ea.

Q Do you know what that material is?

A No, | don't.

Q Is that water there?

A Yes.

MR, MAKARSKI: Stop there.
BY MR MAKARSKI :

Q VWhat is that by M. Ut's foot?

A | can't nake that out. |It's a buried
tire.

MR TUCKER  12:50.

BY MR MAKARSKI :

Q That's partially in the ground; is that
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right?
A Yes.
MR, MAKARSKI: And stop there.
BY MR MAKARSKI :
Q What is that?
MR, MAKARSKI: That's 12:50 agai n?
MR TUCKER  Yes.
BY THE W TNESS:
A That appears to be a red plastic pail.
MR, MAKARSKI: Stop there. |Is that 12:51?
MR, TUCKER: 12:50 still.
MR, MAKARSKI :  12:50.
BY MR MAKARSKI :
Q VWhat is that, M. Wlls, can you tell?
A That's another shot of the tire that's
partially buried.
Q kay. And what is that? Wat did you
observe those trucks doi ng?
A Those trucks were backing in and dunping a
load of fill material.
Q Did you observe anything in the fil
material ?
MR, STICK:  Your Honor, | will -- objection on

t he grounds of | eading.
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BY MR MAKARSKI :
Q VWhat did you observe that they were

dunpi ng there?

A I noticed when the trucks were dunping
there were pieces of asphalt and, | believe,
concrete.

Q VWhat was the other material that they were
dunpi ng other than -- was there anything other than
asphalt and concrete?

A It was a mixture of -- I'd just have to
say the soil material appeared to be very wet, a
variation of colors.

Q Did you observe any petrol eum odor?

A Yes, | did.

MR, STICK:  Your Honor, 1'Il object on the
grounds of | eading.

THE HEARI NG OFFI CER  Sustai ned. The answer is
stricken.

MR STICK:  Your Honor, could | have an
instruction to counsel fromthe bench that he cease
| eadi ng this w tness?

THE HEARI NG OFFI CER: M. WMakarski --

MR MAKARSKI: | don't think -- there's sone

guestions you can spend the rest of your life
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getting answers to.

THE HEARI NG OFFI CER: | understand that.

MR STICK: Was there a petroleumsnell is a

| eadi ng questi on.

MR, MAKARSKI : WAs there a petroleumsnell?

Ther e was

or there wasn't. If there was, then we

ask hi mwhat he observed about it.

THE HEARI NG OFFI CER:  Restrain your |eading

guesti ons,

M. Makar ski .

MR MAKARSKI: Yes, sir.

second?

Whul d you run that back, Bob, a

BY MR MAKARSKI :

Q

Q

Is there a bull dozer?
Yes. It looks like a front-end | oader

VWhat did you observe that front-end | oader

doing on the site that day?

A Just what it depicts on the tape. He was
pushing the fill into the water.

Q Is that what you saw on the tape there?

A Yes, it is.

MR. MAKARSKI: Can you stop there?

BY MR MAKARSKI :

Q

Do you observe any particular materi al
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there, M. Wells?

A Yes. In the upper left center of the
screen, it looks like there's a piece of asphalt
that's protruding fromthe fill.

MR, MAKARSKI: Stop there.

BY MR MAKARSKI :

Q What is that, M. Wlls? WIIl, that's M.

A Again, it's just a variation of different
colors of the soil.

Q Did you observe what material was con ng
of f that truck?

A Yes, | did.

Q VWhat did you observe?

A It |ooked like there was a few pieces of
asphalt in that |last couple seconds of film Al so,
t he petrol eum odor was quite heavy that day in that
area where they were dunping.

Q kay. Is that the end of the filn®?

A Yes, it is.

Q VWat did you do after you conpleted the
vi deo?

A If I recall, I went back to the office

with M. Ut, and it was either that day or the next
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day when M. Mrand and | went out to sanple the
materi al .

Q You' ve already testified to that?

A Yes.

Q Did you -- after you had been out there
with M. Mrand and with M. Ut, when is the next
time you went to the Stearns Road site?

A | can't recall.

Q Was it shortly thereafter or a long tinme?

A I think it was a while |longer, yes.

Q Wul d you look in your -- would it refresh
your recollection to ook in your diary to determne
the next tine you visited the site?

A Yes.

Q Wul d you do so?

A | stand corrected. It was March
23rd -- 25th, 1993.

Q And do you recall what you did when you
went out to the site that day?

A Yes, | do.

Q Wul d you tell us?

A | went out with our sworn police officers
to serve a cease and disorder -- a stop work order,
whatever it's called, to -- I'mnot sure who we
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served it to. MR think it says in the diary or
sormet hi ng.

Q And was that done?

A Yes, it was.

Q And did the operations then stop at that

A | believe it did.

Q Did you go out there subsequent to March

25t h, 1993?

A | believe | did.

Q Do you recall the next tinme you went out
t here?

A No, | don't.
Q Do you renmenber how many tinmes after March

25th you went out there?

A Maybe six or seven tines maybe.

Q | nean, in what time frame, what tine
peri od?

A Wthin the next few nonths.

Q And what was the -- did you have a
particul ar purpose in going out on those six or
seven tinmes?

A If I recall, I was asked -- the next tine

| was asked to go out there it had been quite a
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while, and if | recall, | was asked to go out there
one time to educate our police force on what to | ook
for.

At that tinme, no trucks were all owed
into the site with fill. Trucks were allowed only
to bring the processed material off site, and then
after that, I was out there a fewtinmes, | can't
recall how many, where | was asked to sit in ny
truck and observe to nake sure that no trucks with
fill were comng into the site.

Q And did you do that?

A Yes, | did.

Q And what did you observe?

A | observed no trucks coming into the site
with fill.

Q Were rangers out there also, did you say?

A | believe the rangers were out there after
the stop work order was issued to assure that no
work was going on. After that, |I'mnot sure. |
wasn't really involved in all of the proceedi ngs
after that date.

MR MAKARSKI: | have no further direct,
M. Hearing Oficer.

MR STICK: Can | have a nmonent, your Honor?
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(Brief pause.)

THE HEARI NG OFFI CER: Cross-examn nati on,

M. Stick?

MR, STICK:  Yes, please.

Q

CROSS - EXAMI NATI ON
by M. Stick

M. Wells, how nany sites do you visit on

an average day in your job as a construction

i nspector?

A

That varies greatly from construction

season to construction season.

Q

How many in the construction season do you

visit a day on average?

A

Q

On an average, four

And out of construction season, how many

do you visit a day?

A

Q

Zero.

How many years have you been enpl oyed by

the Forest Preserve, 11 years?

A

Q

El even years.

In the course of a year, how many sites do

you visit on behalf of the Forest Preserve District

for

pur poses of inspecting construction?

A

In the course of a year, during
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construction season, probably on average of four
times a day. In nonconstruction season, |'musually
in the office.

Q So in the course of a year, how many sites

will you visit on behalf of the Forest Preserve

District?

A I would say maybe five to six on an
aver age.

Q In the course of a year?

A Ch, per day? | couldn't tell you.

Q How many different visits --

A I've never counted it.

Q -- to asite --

THE HEARI NG OFFI CER: Wait. Stop.

MR STICK:  Yes.

THE HEARING OFFICER:  All right. M. \Wells,
don't -- wait for the question to be finished before

you start, please.

THE WTNESS: |'msorry.
BY MR STICK:
Q M. Wells, in the course of a year, on

average, how many different site visits will you
make to inspect construction activities?

A Well, if | have four jobs and | visit that
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site for eight nonths, it would be around 64 tines.

Q In a year?

A In a year.

Q Your recollection with respect to the
events that took place in March of 1993 is not as
good as you sit here today as it was at that point
intime. Wuld that be correct?

A That woul d be correct.

Q And, in fact, you have a difficult tinme
recal ling some of the dates and ot her events that
took place in March of 1993, do you not?

A Yes, | do.

Q Do you have any i ndependent recollection
out si de of your |og and discussions you' ve had with
others since March of 1993 regardi ng what took pl ace
during that period of tinme?

A Vaguel y.

Q You have a vague recoll ection?

A Yes.

Q Ckay. Would it be fair to say that you
are relying primarily on your |og and your
di scussions with others in order to recreate in your
m nd what took place during March of 19937

A | would agree with that.
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I"msorry?
Yes.

You woul d agree?

> O >» O

Yes.

Q Now, did you prepare a log prior to
Novenber of 19927

A No.

Q At no tine prior to Novenber of 1992 did
you keep a log of your daily activities on behal f of
the Forest Preserve District; is that correct?

A That's correct.

Q Wiy did you start keeping a log in
Novenber of 19927

A | began keeping a | og because the Forest
Preserve District conm ssioners at that tinme wanted
a nore solid time accounting program of the
different activities each person was doing and the
different activities each departnent was doing.

So | started a log that would jog ny
menory each day when | went into the office and
filled out ny tine sheets.

Q Do you fill out your tine sheets on a
dai ly basis?

A Yes.
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Q So one purpose of the log was to help you
recall at the end of the day what you'd done during
the course of that workday, correct?

A Correct.

Q And one purpose of your log was to help
you recall what you had done at the site the | ast
time you visited when you nmake your next visit to
that site, correct?

A Yes.

Q And anot her purpose of the log was to
assi st you in preparing your inspection or
observation reports at the end of the day regarding
sites you had visited during the course of the day,
correct?

A Correct.

Q So the purpose of the log is to pronpt
your recollection for later in the day and later in
the course of your duties with the Forest Preserve

District, correct?

A Yes.

Q By the way, do you keep a canera in your
vehi cl e?

A Yes.

Q What kind of canera is it?
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Thirty-five mllimeter.

Do you try to keep it loaded with fil nf?

> O >

Yes, | do.

Q And what's the purpose of keeping that
canera in your vehicle?

A | keep it in ny vehicle for the purpose of
phot ogr aphi ng the progress of construction progress

-- the construction projects, excuse nme, |I'm
getting all confused here, projects and also it's a
good source of getting docunentation of any probl ens
that mght go on on site.

Q So if you see problens on a site, it's a
good way to docunent it, correct?

A Yes.

Q And a good way to document it is to grab a
canera out of your vehicle and take a picture of the
pr obl enf

A Correct.

Q VWhat kind of vehicle were you driving in
1993?

A | believe it was a Chevrol et Blazer

Q Is that the same type -- what year was the
make of that vehicle?

A In "93, | believe | had a Blazer for a
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while, and then | went to a Jeep.

Q So in 1993, you swi tched vehicl es?

A | believe it was in '93

Q Was it before or after March of 1993 t hat
you switched vehicl es?

A | believe it was after

Q And in 1992, did you drive the sanme type
of vehicle, a Blazer?

A Yes.

Q Now, you mentioned petrol eum odors in your
direct exam nation. You would agree with nme that it
is not at all unconmon for you as a construction
i nspector to snell petrol eum odors at construction
sites that you visit, correct?

A Correct.

Q And it is not at all unconmon to snel
petrol eum odors originating fromfuel at these
construction sites, correct?

A That's correct.

Q And it's not unconmon to snell fuel at
t hese construction sites as opposed to burnt exhaust
funmes, correct?

A Correct.

Q And, in fact, virtually every construction
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job you visit where there's heavy equi pnment invol ved
you expect to snell some form of petrol eum odor
correct?

A | would agree with that.

Q And at the Forest Preserve District jobs
that you were visiting in 1993 such as Meachum
G ove, you snelled petroleumodors at that site
correct?

A Yes.

Q And these petrol eum odors were simlar to
the ones you snelled at the Stearns Road site,
correct?

A Yes.

Q And at the De Nada site, for instance
that you were visiting in 1993, you snelled
petrol eum odors at that site, correct?

A Yes.

Q And those odors were sinmlar to the
petrol eum odors that you snelled at the Stearns Road
site, correct?

A Yes.

Q And both Meachum and De Nada were
construction sites where heavy equi pmrent was bei ng

operated, correct?
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A That's correct.

Q Let me get back to your |og and inspection
reports and the preparation of those.

You testified one reason you prepare a
daily log was to allow you to prepare your tine
sheets in the evening, correct?

A Correct.

Q And anot her reason was to allow you to
prepare your inspection or observation reports in
t he evening, correct?

A Yes.

Q Is it fair to say that your daily log is
the primary itemwhere you |ist your observations
during the course of an inspection?

A | wouldn't say it's ny prinary.

Q Well, in fact, it is the only place where
you list your observations during the course of an
i nspection at the tine you nmake those observations,
correct?

A | would agree with that, yes.

Q The observation report is something you
prepare in the evening or possibly even the next
day, correct?

A O possibly before I leave the job site.

L. A REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

219

Q Ckay. But you woul d prepare the

observation report after you prepared your daily

| 0g?

A Yes.

Q Your daily log is intended to be accurate
correct?

A I nt ended to be.

Q And intended to be as conplete as
possi ble. Wuld you agree with that?

A Yes.

Q And it is intended to include any
significant information that you observe about the
construction sites that you visit, correct?

A Yes.

Q Do you nake a daily log entry for every
site you visit during the course of a day?

A | believe | try to

Q Now, if you visited a site on a particular
day, there will be an entry for that site on that
day, correct?

A Typically, there should be.

Q If you visit that site nore than once
woul d there be nore than one entry or just the one

entry?
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A There should be nore than one entry.

Q So not only do you attenpt to identify and
make a daily log entry for every site you visit
during the course of a day, you attenpt to nake a
daily log entry every time you visit that site
during the course of a day?

A Yes, | try to.

Q Wul d you agree with ne that if you
observed sonmething significant at a site you would
include it in your daily |og?

A Yes.

Q Now, do you include all the information in
your daily log in preparing your observation?

A Can you repeat that?

Q Do you incorporate all the information
that's contained in your daily log into your
observation reports?

A | try to, yes.

Q Do you nmake an observation report for
every visit you make to a construction site?

A Yes, | do.

Q Do you nake an observation report every
ti me you observe a problemat a construction site?

A No.
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Q But -- let me back up
But if you have made an observation for

every time you visit a site, you would include the
probl enms you viewed at the site, correct?

A Correct.

Q So every problemyou see at a site would
be included in an observation report?

A Yes.

Q During the period of 1991 to 1993, you
often ate lunch alone in your truck, correct?

MR, MAKARSKI: | object. M. Hearing officer
| don't see where he's eating |lunch has anything to
do with illegal dumping in this case

MR STICK Well, | think -- we hope to tie
this up with some other w tnesses, your Honor

THE HEARING OFFICER:  All right. Gve it a
st ab.
BY THE W TNESS

A Can you repeat that one nore time, please?
BY MR STICK

Q During the period 1991 to 1993, it was
your practice to eat lunch regularly in your truck
correct?

A It depends on what tine of the year it is.
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Q kay. How would it depend on the time of
year ?

A I"'mnore inclined to eat in ny truck
during the construction season than | am nore
inclined to eat in my truck when it's -- I'm
supposed to be in the office.

Q Because that's -- you're nore busy during
t he construction season, and you're noving around to
sites, correct?

A That's correct.

Q And was it your practice during 1991 to
1993 during the course of your inspections of sites
to occasionally eat lunch in the truck on the site?

A Qccasi onal Iy, yes.

Q Now, on January 22nd, 1993, you were given
a tour of the Stearns Road site by M. Aprile,
correct?

A Yes.

Q And that tour involved watching the

crushing facility, correct?

A Correct.

Q The washing facility, correct?

A Yes.

Q And the m ning operation, correct?
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A | don't believe we were shown the m ning
operati on.
Q Do you recall wal king down towards where

the m ning operation was taking place on January
22nd, 1993?

A | don't recall walking down there. You
can see the operation. The operation was goi ng on
no nmore than 50 yards fromthe mning -- fromthe
crushi ng operation

Q So you were able to see the mning
operation?

A Yes.

Q Now, you arranged this plant tour that
ultimately took place on January 22nd, 1993, a
coupl e weeks earlier by placing a call to Bluff
Cty, correct?

A Yes.

Q And so it was your understanding, at |east
a couple of weeks earlier, that Bluff Gty had a
m ni ng operation going on at the Stearns Road site?

A Yes.

Q Now, it is possible, is it not, that prior
to January 22nd, 1993, you had been at the Stearns

Road site?
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A I don't recall being at the site prior to
t hat .

Q My question to you is it is possible that
you had been at the site and sinply don't recall at
this point in tinme, correct?

A | would agree with that.

Q You may have stopped by the site prior to
January 22nd, 1993, and actually entered into the
site, correct?

MR, MAKARSKI: | object to that. That's not
what the testinmny was. He said he didn't recal
bei ng t here.

MR STICK: |I'masking himthe question -- |
asked himif it was possible that he visited the
site prior to January 22nd, and he said that it is
possible. It is possible that he visited it and he
doesn't recall it.

Now, |I'masking himis it also possible
that he may have gone through the gate and entered
the site.

THE HEARING OFFICER:  All right. Go ahead and
answer the question.

BY THE W TNESS

A Again, it mght be possible, but | don't
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recall.
BY MR STICK

Q Prior to January 22nd, 1992, you had the
occasion to drive past the Stearns Road site on
average of maybe once a week or so, correct?

A | can't recall.

Q You recall driving by the Stearns Road
site prior to January 22nd, 19927

A If | had a project in that -- construction
project in that area, it would be highly likely that
I woul d pass by the mining operation, yes.

Q And, in fact, you recall driving past the
Stearns Road site prior to January 22nd, 1992,
correct?

A Right now, | can't recall.

Q One of the problens with your recollection
is that prior to Novenmber of 1992 you didn't
maintain a daily log. Wuld you agree with that?

A | guess I'd agree with that.

Q So it's very difficult as you sit here
today to really reconstruct in your mnd what took
pl ace before Novenber of 1992. Wuld you agree with
t hat ?

A | have other sources of observation
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reports fromthe day | started as a construction
i nspector that would recollect -- recall ny nenory
prior to starting ny log, yes.

Q But you don't have a daily log, correct?

A No.

Q And one of the purposes of keeping a daily
log was to ensure that your observation reports were
full and conplete, correct?

A That and tine accounti ng.

Q So woul d you agree with nme that it's nore
difficult for you to reconstruct tine prior to
Novenber of 1992 than it is after Novenber of 1992
partly because you don't have the benefit of a daily
| 0g?

A | would agree with that.

Q Now, when you visited the site on January
22nd, 1993, you observed broken concrete on the
site, correct?

A That's correct.

Q And it was your understanding at that tine
on January 22nd, 1993, that broken concrete was
bei ng processed at the site into various grades of
gravel, right?

A I wasn't aware of that.
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Q Were you not aware on January 22nd, 1993
that concrete was being crushed at the site into
various grades of gravel ?

A | didn't see concrete being crushed.

Q Were you aware that Bluff City was
reprocessing or recycling concrete during your visit
on January 22nd, 19937

A I do not recall what they were processing
that date if it was concrete or the mning of
gravel. I'mnot sure what grades they were
produci ng that day. Basically, it was an operation
to show the people in the office how things worked.

Q Do you recall being asked the foll ow ng
guestions and nmaking the foll owi ng answers during
your deposition in this case, page 126, line 13.
I"mgoing to ask you a brief series of questions and
answers.

First of all, do you recall being
deposed in this case?

A Yes, | do.

Q Now, do you recall being asked the
foll owi ng series of questions and giving the
foll owi ng answers during your deposition?

Question, did you see on January 22nd
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pil es of broken concrete on the site?

Answer, yes.

Question, what was your understandi ng
of how t hat broken concrete was bei ng used?

Answer, it was ny understanding it was
going to go through the jaw crusher and be graded to
what ever grade they wanted to sell.

Question, it was your understandi ng
that the material was being processed at the
facility, correct?

Answer, yes.

Do you recall being asked those
guesti ons and maki ng those answers during your
deposi tion?

A Yes, | do.

Q Ckay. So would you agree with me on
January 22nd you knew that there was a concrete
crushi ng operation going on at the Stearns Road
site?

A On that day, they were not crushing
concrete through the jaw crusher.

Q My question to you --

A Now, | assume they were going to because

it was stockpiled next to the crusher.
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Q My question to you is on January 22nd, did
you know they had a concrete crushing operation
going on at the site?

THE HEARI NG OFFI CER:  Your question is
confusing. He's actually answered your question.
think you need to rephrase it.

BY MR STICK

Q Vell, M. Wlls, |I'mnot asking what
you -- at this time, |I'mnot asking you whether you
saw concrete being crushed. [|'masking you did you
know on January 22nd that there was a concrete
crushi ng operation going on at the site?

A I woul d have to assune so when | seen the
stockpile of concrete sitting next to the jaw
crusher.

Q So you drew that conclusion fromwhat you
saw?

A Yes.

Q Now, on your March 1st visit to the site,
the material you saw at the site, the itens you
tal ked about were itens you saw on the surface of
the soil, correct?

A | don't believe that's correct.

Q On March 1, 1993, did you dig any test
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pits at the site?

A No.

Q On March 1, 1993, did you take any
chemi cal sanples for analysis of the site?

A No.

Q On March 1, 1993, everything you saw at
the site was visible on the surface, at |east
partially visible on the surface, right?

A Partially visible.

Q So ny question is on March 1, 1993, you
didn't see what was buried below the site, correct?

A Bel ow the site, no.

Q O bel ow the surface?

A O Dbel ow the surface, no.

Q Now, when you entered the site on March 1,
1993, you didn't stop at the gate, correct?

A | don't believe we did.

Q You didn't check in with anybody from
Bluff Cty?

A | don't believe so.

Q You sinply drove through the gate and
drove back to the operations, correct?

A Correct.

Q And no one fromBluff Cty asked you what
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you were doing there, correct?
A That's correct.
Q And no one stopped you or tried to
interfere with your inspection, correct?
A Correct.
Q Let me refer you to your -- Strike that.
VWhen you prepared your log entry for

March 1, 1993, did you prepare that at the site?

A No, | don't believe | did.

Q Do you recall where you prepared it?

A I don't recall where | prepared it, no.

Q Do you recall whether you prepared it that
day?

A | believe | did.

Q And do you recall whether you prepared it
before you took off work that evening?

A | believe | did, yes.

Q In your daily log entries, you did not
not e anything regardi ng an observation of electrica
wiring on site, correct?

A May | refer to --

Q In your daily log entry on March 1, 1993
you did not note that you had seen any el ectrica

wiring on the site, correct?
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A | believe that's correct.

Q And you did not indicate that you had seen
any plastic at the site, correct?

A Correct.

Q And you did not indicate on March 1, 1993
inthe daily log entry that you had seen any tires
at the site, correct?

A That's correct.

Q And on March 1, 1993, you did not nake any
entry in your daily log regarding nmetal piping of
any sort, correct?

A That's correct.

Q No corrugated netal pipes were noted in

your log; is that correct?

A That's correct.
Q Now, you tal ked about sewer piping at one
point in your direct testinony, | believe. In your

mnd, is sewer pipe the sane as clay tile?
A I'd say that's correct.
Q VWhen you tal k about seeing sewer pipe at
the site, that's the sane as clay tile, correct?
A Yes.
Q And in your mind, you did not have an

understanding of the clay tile at the site of where
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A That's correct.

Q And you didn't know whether it had been
used in the cornfields, correct?

A That's correct.

Q And you didn't know whether it had been
used as a sanitary sewer or a stormsewer or Ssome
ot her use, correct?

A That's correct.

233

Q Now, on March 1, 1993, you did not observe

fill material being pushed into the water, correct

| believe that's what you testified under your

direct.
A | don't believe | did, that's right.
Q Under direct exam nation, you tal ked abo

your visit to the site on March 18th. Your March
18th entry in your daily |log does not -- Strike
t hat .

MR, STICK:  Your Honor, at this point, | was
going to get into the videotape in ny

cross-exam nation, and it would be very useful for

?

ut

me if you could make a ruling on the audio portion

THE HEARING OFFI CER  If you wi sh --

MR STICK: And | woul d suggest --
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THE HEARING OFFI CER:  If you wish a ruling
today, then the audio portion is in.

MR STICK: Well, what | was going to suggest
is it was ny understanding that what you probably
want to do is think about it in the evening and make
a ruling in the norning.

THE HEARI NG OFFI CER:  Actually, | wasn't going
to make a ruling until sometine -- | know vi deot apes
have been around quite a while. W don't get them
in board hearings very often

If there's anything about them 1 was
going to look that up. [If you want a ruling now,
"Il allow the audio in to the extent that the board
woul d probably allow it in anyway.

MR STICK: What | was going to suggest rather
than ask you to rule at this point was since you're
tal ki ng about breaking at 5:00, this is a good point
since the next point in ny cross-exam nation was
goi ng to be the video.

THE HEARING OFFICER:  No. This is a good tine
to break. | agree with you on that.

MR STICK: But what | was going to suggest is
per haps we coul d discuss the audi o portion tonorrow

nor ni ng.
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THE HEARING OFFICER:  All right. That woul d be
fine.

MR STICK: Actually, he's not going to be on
t he stand tonorrow norni ng.

MR MAKARSKI: Well, | have a witness com ng up
fromFlorida tonight. He'll |eave tonorrow, and |1'd
like to interrupt and then have M. Wells start in
again when M. Urbanski is done. | don't think
it -- it will still be tomorrow norning, | believe.

THE HEARING OFFI CER: Well, we'll agree to that
before we start.

MR, MAKARSKI: WII| you cone back tonorrow,

M ke?

THE WTNESS: Love to.

THE HEARING OFFICER:  All right. Let's recess
until tomorrow norning at 9:30. Thank you.

MR, MAKARSKI :  Thank you.

MR, STICK:  Thank you.

(Whereupon, these were all the
proceedi ngs held on Septenber
23, 1997, in the above-entitled

matter.)
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