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I LLINO S POLLUTI ON CONTROL BQARD

FOREST PRESERVE DI STRI CT

OF DUPAGE CQUNTY, |LLINOS,
a body politic and corporate
in the County of DuPage,
State of Illinois,

Conpl ai nant,
VS

M NERAL LAND AND RESOURCES
CORPORATI ON, a Del awar e

cor poration, SOUTHW ND

FI NANCI AL, LTD., an Illinois
corporation, formerly known
as ABBOTT CONTRACTORS, |INC.,
BLUFF CI TY MATERI ALS, |NC.,
an Illinois corporation as

assi gnee of ABBOIT CONTRACTORS,

I NC. ,

Respondent s.

Vol ume ||

e e e e e e e e e e S S N S e e S S N e N

PCB No. 96-84

The following is the transcript of a hearing

held in the above-entitled matter,
stenographically by Caryl L. Hardy,

public within and for the County of Cook and State

of Illinois, before M chael

t aken

CSR, a notary

Wl | ace, Hearing

Oficer, at 505 North County Farm Road, Wheat on,

[Ilinois, on the 24th day of Septenber

schedul ed to commence at 9:30 a.m,

9:50 a.m

conmenci ng at

L. A REPORTING (312) 419-9292

1997, A D.,
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HEARI NG TAKEN BEFORE:

I LLINO S POLLUTI ON CONTROL BOARD
100 West Randol ph Street
Suite 11-500
Chi cago, Illinois 60601
(312) 814-4925
BY: MR M CHAEL WALLACE

CHAPMAN AND CUTLER,

111 West Monroe Street

Chi cago, Illinois 60603

(312) 845-3000

BY: MR RICHARD A. MAKARSKI and
MR, ROBERT G TUCKER

Appeared on behal f of the Conpl ai nant,

WALSH, KNI PPEN, KNI GHT & DI AMOND, CHARTERED,
601 West Liberty Drive

VWheaton, Illinois 60189

(630) 462-1980

BY: MR JAMES H. KN PPEN, 11

Appeared on behal f of the Respondents,
Bluff City Materials, Inc. and Sout hwi nd
Fi nancial, Ltd.,

BUTLER, RUBI N, SALTARELLI & BOYD,
Three First National Plaza

Suite 1800

Chi cago, Illinois 60602

(312) 444-9660

BY: MR MCHAEL A. STICK

Appeared on behal f of the Respondents,

Bluff City Materials, Inc. and Sout hwi nd
Fi nancial, Ltd.,
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APPEARANCES: (cont'd)
GOULD & RATNER,
222 North LaSalle Street
Chi cago, Illinois 60601
(312) 236-3003
BY: M5. KARIN O CONNELL

Appeared on behal f of the Respondent,
M neral and Land Resources.

ALSO PRESENT:
M. M chael Vondra

M. Joseph R Benedict, Jr.

L. A REPORTING (312) 419-9292
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THE HEARI NG CFFI CER  Pursuant to docket PCB
96-84, this is the conplaint of the Forest Preserve
District of DuPage County vs. Mneral and Land
Resour ces Corporation, Southw nd Financial, Limted,
and Bluff Cty Materials, Inc.

Can | have appearances for the record?

MR, MAKARSKI: Richard Mkarski and Robert
Tucker of Chapman and Cutler for the Conplai nant,
Forest Preserve District of DuPage County.

MR STICK: M chael Butler of Butler, Rubin,
Saltarelli, and Boyd for the Respondents, Bluff Gty
and Sout hwi nd, and with me is M. M chael Vondra,
the president of both those entities. M
co-counsel, M. Knippen, will be joining us |ater

M5. O CONNELL: Karin O Connell on behal f of
t he Respondent, Illinois Land Resources.

THE HEARI NG OFFI CER:  Thank you.

MR, MAKARSKI: W al so have M. Joseph
Benedi ct, your Honor, who is our director of
envi ronnent al services representative of the
district here.

THE HEARI NG OFFI CER:  Thank you.

Let the record reflect there are no other

appear ances and no nenbers of the public.

L. A REPORTING (312) 419-9292
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Just a quick prelimnary matter |eftover
fromyesterday. The Respondent identified Exhibits
5 and 6 -- |abeled Respondents' Exhibit 5 and
Respondent Exhibit 6. | know that 5 was not
offered. Was 6 offered?

MR STICK: M recollection is M. Knippen
t hought he offered it. Could we defer that until
after the next break, and I will confer with himon
whet her he wanted it offered?

THE HEARI NG OFFI CER:  Ckay.

MR, STICK: That was during M. Knippen's
exam nation of M. Vick, correct?

MR, MAKARSKI : Vick, yes.

THE HEARING OFFICER: W& will hold off on that.

Any other prelimnary matters?

MR, MAKARSKI: W had not conpleted the cross
exam nation of M. Wlls yesterday, and | discussed
with M. Stick and with the Court that we have a
witness we would like to interrupt M. Wells’
testinmony to present because he cane in from Florida
and is going to go back, M. U banski, and I
understand there is no problemw th that. He wll
be conpleted today. And then M. Wells will be

returned for cross exam nation when M. Urbanski is

L. A REPORTING (312) 419-9292
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done.

THE HEARI NG OFFI CER:  Anyt hing further?

MR, MAKARSKI : W have not hi ng.

THE HEARI NG OFFI CER: M. Stick?

MR, STICK:  Nothing further.

THE HEARI NG OFFI CER:  Ms. O Connell, are you
confortable there?

M5. O CONNELL: Yes, |I'mfine.

THE HEARI NG OFFI CER:  All right.

(The wi tness was duly sworn.)

THE HEARI NG OFFI CER: Pl ease speak clearly and
loudly so we can all hear, and wait for the question
bef ore you begin your answer. Thank you.

DENNI S URBANSKI ,

called as a witness herein, having been first duly
sworn, was exanm ned upon oral interrogatories, and
testified as foll ows:

DI RECT EXAM NATI ON
BY MR MAKARSKI :
Whul d you give us your nane, please, sir?
Denni s Ur banski .
Wbul d you spell your |ast nanme?

Ur-b-a-n-s-k-i.

o » O >» O

And where do you reside, M. Urbanski?

L. A REPORTING (312) 419-9292
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A In Florida right now
Q And were you at one time enployed by the
Forest Preserve District of DuPage County?
A Yes.
Q Whul d you give us the date you started

your enploynment with the district?

A May 16th, 1965 -- '66. ' 66.

Q Did you subsequently | eave the district?
A Yes. | retired.

Q When was that?

A June 19th, ' 96.

Q And what was your position with the
district when you retired?

A | was senior construction inspector.

Q How | ong did you hold that position?

A I think that position about ten years.
Prior to that, | was the construction supervisor for
20 years.

Q To which departnment of the district were
you assi gned?

A Gover nnent services.

Q And has that nanmed been changed?

A Yes. | think it's environnmental services

ri ght now

L. A REPORTING (312) 419-9292
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Q VWhat were your duties as a senior
construction supervisor?

A Really to check the construction practices
and nake sure they were all to our specifications in
the Forest Preserve.

Q Now, did there cone a tine -- or strike
t hat .

Are you famliar with a parcel of |and

that the district owns called the Stearns Road

property?

A Yes. | am now.

Q Did you have occasion to ever visit that
site?

A Yes, | did.

Q How many times?

A I think tw ce.

Q And would you tell us the date of the

first visit?
A I think it was in Decenber of '94.
Q And what occasioned you to go to the site?
A | was told to go to the site because we
were going to do sonme work there.
Q And did you go out there?

A Yes, just to see it.

L. A REPORTING (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

247
Did you go with anybody el se?
| went with Hartw g.
Whul d you spell that?
Ha-r-t-wi-g.

And who was M. Hartw g?

> O » O » O

He's ny superior, ny supervisor.

Q And what did you do at the Stearns Road
site that day in Decenber?

A That time just |ooked at it. W tried to
establish where we were going to do our study at,
and we just wal ked around the site in general.

Q Now, did you subsequently return to the

site?

A Yes.

Q And when was that?

A In January 6th, 1995.

Q And with whomdid you go?

A Wth a backhoe operator.

Q Who was that?

A | can't renenber his nane. It's on ny
report.

Q Then what was the purpose of your going
there in January of 19957

A To do an investigation.

L. A REPORTING (312) 419-9292
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Q And what type of investigation?

A Really basically to find out what was
there on the site. | had no idea before this what
we were doing. Just to find out what was there
basi cal | y.

Q And was there a specific area of the site
that you were investigating?

A We decided -- and it was an arbitrary
decision that -- where the flattest part of the site
because of the railroad tracks on the west side of
the site and that was pretty well level, so we
concl uded that they were finished with that area.

It was just -- we weren't sure if they were finished
or not, but that basically was where we decided to
do the investigation.

Q And is that an area where off site fill
was placed, if you know?

A At that tinme, | didn't know

MR STICK: (Objection. Foundation

THE HEARING OFFICER: | didn't hear your
obj ecti on.

MR STICK: Foundati on

THE HEARI NG OFFI CER:  All right.

MR STI CK: I think his answer established that

L. A REPORTING (312) 419-9292
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there is no foundation

THE HEARI NG OFFI CER:  Ckay.

BY MR MAKARSKI :

Q VWhat type of investigation were you going
to do there?

A W were going to dig a trench to find out
what type of -- what was actually there as far as
material anything, and we tried digging a trench
but we couldn't because this area wasn't conpacted.
And so we ended up digging holes. It kept on caving
in on us, so | decided that we should go out 50-f oot
i nterval s.

Q And dig a hole every --

A Every 50 feet.

Q How deep woul d you go?

A The machi ne could go 15 feet deep, so that
was our maxi mum we coul d go.

Q Now, did you do this investigation that
day?

Yes, | did.

Q VWhat tinme of the day did you start?

A W started early. | was there on the site
maybe a coupl e hours before the machine came in.

And then he canme in with the nachi ne, the backhoe,

L. A REPORTING (312) 419-9292
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and we canme in fromthe north end.
Q Did you do anything on the property prior
to the backhoe arrival?

A Did | personally?

Q Yes.

A No.

Q How di d you determ ne which areas to dig
in?

A Li ke | said, because it was the flat area.

And was there a specific interval, you

sai d?

A Every 50 feet.

Q Now, did you prepare a report of your
activity --

A Yes, | did.
Q -- that day?
And did you take phot ographs when you were
there that day?
A Yes, | did.
(Compl ai nant's Exhibit No. 13 marked
for identification, 9-24-97.)
BY MR MAKARSKI :
Q And |l et ne show you what we have marked as

Exhi bit 13 for identification.

L. A REPORTING (312) 419-9292
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MR STICK:  Your Honor, | have the sane
objection | had yesterday with respect to the report
bei ng shown to the witness before his recollection
has been exhausted on the record.
MR MAKARSKI: Well, it's a docunent he
prepared. | want to offer the docunent into

evidence. He could certainly read fromit whatever

he wants.
MR STICK: | think the docunent itself is
hearsay. |It's an out-of-court statenent offered for

the truth of the matter asserted. The declarant is
now in court on the stand subject to cross
exam nation. M objection is based on the fact that
it's hearsay, and unless M. Urbanski's recollection
has been exhausted, it's inappropriate to show that
exhibit to himfor any purpose.

THE HEARING OFFI CER:  All right. Your
objection is overrul ed.

MR, MAKARSKI: Do you have one up there?

THE HEARI NG OFFI CER:  Yes.
BY MR MAKARSKI :

Q Let me show you what we have had marked as
Conpl ai nant's Exhibit 13, M. Urbanski, a three-page

docunent. Wuld you | ook through that and tell us

L. A REPORTING (312) 419-9292
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whet her or not you can identify that docunent?

A This is mne, yes.

Q Wul d you tell us in general what the
first page is?

A It basically tells that | went out there
with a surveyor and a machine. By the way, the
operator's nanme was Keith Colon, and | have
excavated 15 feet maxi numdepth -- up to a depth of
15 feet, and there was debris observed beyond the
maxi mum dept h.

Q VWat is the second page of that report?
Just describe it in general

A It's basically -- it's the stations that |
designated, the depth I found the material, and the
material that was found.

Q And then what is the third page?

A It's really basically a map of the area
had dug showi ng the points that we had designated --
t he survey had desi gnat ed.

Q And did you prepare this exhibit?

A Not the end one | didn't.

Q Does that -- are you familiar with that
survey, the third page?

A Yes. | amfamliar. 1t is exactly where

L. A REPORTING (312) 419-9292
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it was.

Q Does it truly and accurately depict the
areas in which you did your digging?

A Yes, it does.

Q And you said you prepared Pages 1 and 27

A Yes.

MR, MAKARSKI: | would ask your Honor to offer
Conpl ai nant' s Exhibit 13 into evidence.

MR STICK: Could | have a nonent, your Honor?

(Brief pause.)

MR STICK:  Your Honor, | object to the
i ntroduction of the docunent into evidence on the
basis that it is hearsay, and it is being offered
for the truth of the matter asserted.

THE HEARI NG OFFI CER: M. Urbanski, this map
prepared by Enbcon, that was not attached to the
report when you submtted it, was it?

THE WTNESS: Not that | recall, sir.

THE HEARI NG OFFI CER And then the two of those
phot ogr aphs, were they attached to your report?

THE WTNESS: Yes, they were.

THE HEARI NG OFFI CER°  Were there ot her
phot ogr aphs?

THE WTNESS: | seemto be mssing a couple

L. A REPORTING (312) 419-9292
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but I'mnot sure anynore. They have taken so many
copies of these things that | don't know anynore.

MR STICK:  Your Honor, | had not realized that
the map attached as the third page is not the map
that he had prepared, and so | would assert that as
an additional objection that the docunment is not as
he prepared it.

MR MAKARSKI: Well, he testified that it
accurately depicts where he did his digging. It's
just denonstrative to show where he was wor ki ng on
the site.

THE HEARING OFFI CER:  Then it may very well be
a proper exhibit in a different context, but it was
not -- the reason | point this out is that the date
on this Enpbcon map is February 22nd of '95, so
obviously it was prepared after M. Urbanski's
report of January 18th and then the two
phot ogr aphs.

| think at this time I will not admt the
Exhibit 13 as | don't think a foundation has been
made for all five pages of this docunent.

MR, MAKARSKI: It should be just three pages.

MR, TUCKER: Three pages, your Honor

THE HEARI NG OFFI CER: | have five pages.

L. A REPORTING (312) 419-9292
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MR TUCKER: It should just be the first three
pages. That's just photocopies.

THE HEARI NG OFFI CER:  They were clipped there,
M. Makar ski .

MR, MAKARSKI: You are not admtting 13 at this
nonment without the --

THE HEARING OFFI CER: W th that explanation
that those two pages were inadvertent, | still don't
think that the map has been properly identified.

MR, MAKARSKI : Wiy don't we just take the map
of f?

THE HEARING OFFICER:  All right. Wth the map
taken off, Exhibit 13 consists of a nmenorandum and a
chart, and | will admt that as Exhibit 13.

BY MR MAKARSKI :

Q M. Urbanski, | think I asked you this.
Did you take photographs --

A Yes, | did.

Q -- at the tine you were out there?

How | ong were you there that day?

A About ten hours.

Q And did you do -- explain to us again how
you did the actual study, | nmean, physically, what

you di d.

L. A REPORTING (312) 419-9292
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A Basi cally, once we knew where we were at
and | nmeasured the spot, | put a designation on the
area that we dug like north zero plus 50, and then
we dug at that point. And then whatever | found,
wrote down on a pad saying this is what | found.

Q And then what did you do with the
i nformati on on the pad?

A | transferred it when | got back into the
office. It was full of snow It was snowing. It
was wet out there.

Q But then he prepared this exhibit?

A Yes. Exactly.

(Compl ai nant's Exhibit No. 14-A
t hrough 14-S marked for
identification, 9-24-97.)

BY MR MAKARSKI :

Q Let me ask you to -- | want you just to
generally go through these. This is a series of
phot ographs whi ch is marked Exhibits 14-A through
14-S and ask you without saying what each specific
one is if you can identify those particul ar
phot ogr aphs.

A Yes. These are ny photos.

Q Taken that day?

L. A REPORTING (312) 419-9292
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A Yes.
Q And does each one truly and accurately

depi ct what you were phot ographi ng?

A As accurately at the time as | think I --
yes.

Q Now, | just want to -- can | have those
back a second? | want to make sure that we are

all the sane. W have Bates nunbers on here,
Judge. | want to make sure that --
(Brief pause.)

BY MR MAKARSKI :

Q Now, referring, M. Urbanski, to Exhibit
13, the second page, would you tell us -- did you --
the first test pit that you dug, is that accurate to
call it atest pit?

A I woul d.

Q VWich is the first one you dug and where
was it | ocated?

A It was Station one, 30 feet, west zero,
zero.

Q And how far down did you go?

A I went down nine and a half feet.

Q Wul d you tell us what material you

encountered in that?

L. A REPORTING (312) 419-9292
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A I found an old cable, a concrete slab
asphalt plant leftovers, a mx of reddish, sandy
material, and photo was taken.
Q Now, what was the size of these holes, the
l ength and the wi dt h?
A They varied. Like that particular hole,

that's where we started, and | wanted to go a

trench, like I said, one continuous trench, but I
couldn't. It kept on caving into ne. So that
area -- we ended up with a lot of material because

it just kept on caving in.

And after | went -- | had a hole | bet you
20 feet across after | started this thing, and
realized then | couldn't go in a straight ditch. So
that was nmuch larger than all the rest of the holes.

Q VWhat was the approximate size?

A I don't know. 20-by-20. | don't know
because it just kept on caving in. | had a |lot of
mat eri al

Q How about the other -- you said the other

ones were snaller?
A Yes, nuch snaller.
Q VWhat size were they?

A Again, it depended on how nuch caved in

L. A REPORTING (312) 419-9292
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and how far. If we stopped at, say, nine feet or
ten feet, they weren't as large on the top. If we
went down deeper, we had to nmake it wider on top to
get down deeper because you just can't dig straight
down. You have to dig on an angl e.

Q And you say you took photographs of the
material you found in the Station one-thirty Wzero
pl us zero?

A Yes. Yes, sir.

Q Wul d you tell us on this Goup Exhibit 14
whi ch phot ograph or phot ographs were taken of that
pit?

Thi s here one here.
Q This is Exhibit 14-A, which is F 007711
VWat does that photograph reflect?

A The reflects old cable, a concrete slab
asphalt plant leftovers. Wen | say plant
leftovers, that's ny best guess on what that was.

Q VWhat do you nmean by asphalt plant
| ef tovers?

A VWhen you make asphalt, sone of the
material doesn't stick to the different types of
material you are making, and this is a by-product of

the asphalt itself, and they get rid of this. This

L. A REPORTING (312) 419-9292
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is what | call a leftover, and they get rid of
t hat .

MR STICK:  Your Honor, | will nove to strike
both of the last two answers to questions starting
with the statement this is my best guess, and I'm
nmoving to strike on the grounds that it's
specul ation. There is no foundation for his ability
to make an educated and reliable statenment regarding
what this material is. And he admtted at the
prelimnary part of his answer that he was guessing,
so | nmove to strike fromthe point this is ny best
guess on.

MR, MAKARSKI: | would like to ask a couple
nore questions as to the experience with this
materi al .

THE HEARING OFFICER:  All right. Go ahead.

BY MR MAKARSKI :

Q Have you ever had experience at an asphalt
pl ant ?
A Yes, | have, sir.

Q And whi ch plant or plants?

A It was a plant at Blackwell. Wen | say
Bl ackwel |, Forest Preserve. It was an area within
Bl ackwell. 1t was about five acres, and this

L. A REPORTING (312) 419-9292
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asphalt plant was there for about 20 years. |
visited this plant many, many, many tinmes, and | saw
this residue all around the area stockpiled about
ten feet high. So I have dealt with it.

Q And is the material you observed at the
Stearns Road site in Exhibit 14-A, in your eyes, the
same as material you saw --

A Certainly. That's ny best guess.

Q I mean, does it appear to be the sanme
material --

A Yes. It certainly did

MR MAKARSKI: | think that clarifies it,

Judge. It's his best estimate as to what it is
| ooking at it compared to having been in an asphalt
pl ant .

MR STICK:  Your Honor, | still object on the
basi s of foundation and speculation. | nove to
strike everything fromhis first statenment this is
nmy best guess up to here.

THE HEARI NG OFFI CER:  Ckay. (bjection
overrul ed.

BY MR MAKARSKI :
Q Now, what was the next test hole that you

did, M. Urbanski, fromyour report?
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A That | took a picture of?

Q No. Let's look at the report first.

A kay. N zero plus 50, clean clay, stone,
top soil mx

Q Did you find any debris in that?

A No. | went down ten feet on that.

Q And did you nmake a phot ograph of that?

A No. There was nothing to take a
phot ograph. It was clean clay.

Q Now, what is the next test hole that you
di d?

A North 100, 11 feet, wood, concrete, soi

m x, photo taken

Q
A

Q

You wrote down what you encountered?
Yes.

Wul d you take a | ook at the G oup Exhi bit

14 and tell us which photo or photos depicts that

second group?

A

2 3 % 3

Ri ght here.
STICK: Wsat is the nunber?
MAKARSKI :  7701.
STICK: Gve me just a nonent.
MAKARSKI :  Sur e.

(Brief pause.)
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MR, MAKARSKI: W had Bates stanps on there,

and then we turned themover. That's what those

| onger

nunbers are, Judge.

THE HEARI NG OFFI CER Al l right.

MR STICK:  Ckay.

BY MR MAKARSKI :

Q Now, does that truly and accurately depict
what you saw t here?

A This is -- | think I have two photos of
t hi s.

Q You have a second photo?

A | think so. Right. That depicts it
better. This one | was taking, | was |ooking down
in the hole and it doesn't show it as well, but it

does show sone wire down there, but you have to | ook

at it.

> O » O >» O

Q

And that's Exhibit 14-B?

Ch, I"'msorry. | had it wong there.
So peopl e know.

| have it wong.

VWhat ?

It's not in the sanme order.

No, that's right. That was the first one

you | ooked at it.
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A No. This is the first one | |ooked at.

Q No. | nean, on this set.

A Oh.

Q So 14-Bis fromthis N 100 plus 50 -- |
mean, N 1007?

A Yeah. One N 100 here.

Q And you said there was a second photo?

A This is the one that shows it.

Q 14-C, which is 7713, is that also fromthe
sanme?

A That's not right. This one is right. 100
north. 100 north. There is two photos here.

Q Ri ght .

A Ri ght. Okay.

Q But | said the second photo -- what does
t he second photo depict, which is 14-C?

A That one depicts concrete.

Q Fromthe sane test hol e?

A Yes. Right.

Q So you have two phot ographs, 14-B and C,
fromthat same test hole; is that right?

A Yes.

THE HEARI NG OFFI CER: M. Urbanski, you have a

habit of talking before M. Makarski is through with
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hi s questions?

THE WTNESS: Sir, | amhaving a very hard tine
with that, and | don't understand why |I'mdoing it
but I amdoing it. | have the sane thing with
M. Stick there, and believe nme, | have tried to
correct that.

THE HEARING OFFICER: It just makes it very

hard for the court reporter

THE WTNESS: | know, sir. I'mreally trying
["'msorry if I can't. I'mnervous. | think that's
what it is.

MR STICK: Can | clarify one thing? W have
gone through 14-A, B, and, C?

MR, MAKARSKI :  Yes.

MR STICK: And if you could identify the
phot ographs by the Bates stanp nunber and the
exhi bit nunber --

MR, MAKARSKI : Sure.

MR STICK: -- as you go through it because
m ne aren't marked and they are out of order.

THE HEARING OFFI CER:  Let's go off the record a
m nut e.

(Wher eupon, a discussion was held off

the record.)
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THE HEARI NG OFFI CER  Back on the record.

You may continue, M. Makarski

MR, MAKARSKI :  Thank you, M. Hearing Oficer

Just for the record, | would |ike to nove
the admi ssion of this entire series of photographs.
He has already generally identified them 14-A
through S, because he is | ooking at them and
describing themand | think they probably should be
in evidence when he does that.

MR, STICK:  Your Honor, | have two probl ens
with that. First is an objection to the commentary
on the back of the photographs, which I woul d object
to. The second is |I'mnot sure he has laid a
foundati on for each of these, and perhaps noving for
adm ssion is nore appropriate for the end.

MR MAKARSKI: W can wait until the end.

THE HEARI NG OFFI CER:  Yes. Wiy don't you go
t hrough themall?

MR MAKARSKI :  Ckay.

MR, STICK:  Your Honor, for the record, ny
objection to the commentary on the back is that it
i s hearsay.

BY MR MAKARSKI :

Q M. Urbanski, showi ng you 14-D here, that
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typed comentary on the back, do you see that?

A Yes.

Q Did you put that on there?

A Yes, | did.

Q And what is it?

A It tells me the station, the depth, and

the material found.

Q Is it the same that's on your report?

A Yes, it is.

Q Now, is that true with each of these
phot ogr aphs, 14-A --

A To ny know edge, yes.

Q -- through S

VWhat is the next test hole that you | ooked

at?

A I think we have gone north to 200. I'm
not sure.

Q No. 100.

A W are still on 1007

Q 100 plus 50 I have.

A 100 pl us 50.

Q Did you take a photograph or photographs
at that site?

A Yes, | did.
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Q VWhat did you encounter at 100 plus 507?

A Asphalt chunks, wood, wire, soil, concrete
curb about six feet by two feet.

Q Let me show you the exhibits again and ask
if you would tell us which photograph or photographs
are of the 100 plus 50. G ve us the nunbers --
exhi bit nunbers.

A D14 and E-14.

Q VWhat does D-14 depict? 14-D. |I'msorry.

A D14 predicts -- predicts -- shows the
wire, chain-link fence, and the concrete.

Q At what depth did you find that chain-Iink
fence, if you recall?

A Approximately 13 feet. That's what it
says here. It could have been sooner, or it could
have been -- | only went 13 feet deep in that hole.

Q And does that truly and accurately depict
what you observed there that day?

A Yes, sir.

Q And t hen what about 14-E? |Is that the
ot her one?

Yes, sir. This is --
Q Tell us what that depicts.

A This is the two concrete curbs, six feet
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by two feet. This picture isn't -- you are shooting
down fromthat distance, and it's starting to get --
| don't knowif it's dark now or not, but it's hard
to show that. But it's nuch clearer when you are
t here than when you are showing it on a picture.
That's the reason | knew t hey were curbs.

Q Does that as accurately as you could
depi ct what you observed there that day?

A Wth ny equipnent that | had, yes, sir.

Q M. Urbanski, what is the next test hole
t hat you worked on?

A North 200.

Q And what did you encounter there?

A Three | ong star paper concrete slab
mat eri al had odor and septic tank snell.

Q Let's go back to that. Wat do you nean
by it had a septic tank snell?

A To ne, it was septic; that either they
dunped sonething froman outhouse or it was
decaying. | don't know. It was very strong septic
odor .

MR STICK: (Objection, your Honor. | nove to
strike that portion of the answer that opines on

what may have been done. | believe it was on the
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first part of the answer he stated he did not know,
but in the first part he purported to say or opined
on how the material got there. Hi s phrase was
ei ther --

THE HEARING OFFICER: | will tell you what, the
answer is stricken. Try again.
BY MR MAKARSKI :

Q Wul d you tell us wi thout describing any
suspect ed sources what you encountered?

A A strong odor.
O what ?
To ne, it snelled like septic.
And have you snelled septic in the past?
Yes, | have.

And this was the sane odor?

> O » O » O

The operator and | both agreed it was.

Q Now, how deep was that --

MR STICK:  Your Honor, if | mght interject
anot her objection and nove to strike the portion of
that answer that offers the hearsay statenment of the
oper at or .

THE HEARI NG OFFI CER So stricken.

BY MR MAKARSKI :

Q Did you take photographs of the material ?
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A Yes, | did, sir.

Q Whul d you tell us which in group

exhibit -- is there one or nore?
A I'"'mnot sure yet.
Q 14-F?
A VWait. |I'mnot sure if that's the right

one. No, that's not the right one. That's not the
ri ght one.
Here's the one, 200. 200 and 200, | have

two. 14-H Is that Hor 1?

Q Yes. Hand I.

A l.

Q 14-H and | were the photographs of N 200;
is that right?

A Yes, sir.

Q And what does --

A Yeah.

Q VWhat does 14-H depict?

A 14-H depicts the logs with the concrete
around t hem

Q And what does 14-1 depict?

A The concrete and a | og.

Q And do those photographs truly and

accurately depict what you observed there that day?
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A The other thing that was there --

Q Excuse ne. Answer that first. Al right?

A There was a bl ack substance or bl ack
di scoloration in this hole where I -- where the odor
was coning from

Q You observed that?

A Yes, | did.

Q And can you see that in the photograph?

A No, you can't.

Q Does that photograph, though, depict what
you coul d see as best you coul d?

A VWhat was visual, yes. You can't
phot ogr aph odor.

Q What is the next test?

A North 250.

Q VWhat did you find in that test hole?

A Not hing. | dug 11 feet, and it was cl ean
m x, gravel, soil.

Q Did you take a photograph?

A No. There was nothing to take a
phot ogr aph of .

Q What about the next test hol e?

A North 300. | went nine and a half feet,

and again, there was clean mx, gravel, and soil.
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Q Did you take a photograph?

A No, sir.

Q VWhat is the next hole you dug?

A N 350. | went down 13.7 feet, and there

was clean mx with gravel and soil.
Q Did you take a photograph of that?
No, sir.

And what is the next test hole you did?

> O >

N 400. | went down nine and a half feet.
There was a concrete slab there four by

approxi mately one foot size. The rest was clean
fill. There was a photo taken, but |I'mnot sure

where this photo is.

Q It's not in our group that we have here,
isit?
A No, sir.

Q And then what is the next test hole that

you dug?

A North 400 plus 50. | went ten foot
seven -- 7.0, and that was clean fill, nostly
gravel .

Q Did you take a photograph of that?
A No, sir.

Q And what is the next test hole that you
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di d?
A Station seven, two feet west, 15 plus,
clean clay and gravel mx
Q Is that 15 plus the nunber of feet?
A Yes. | went down 15 feet.

Q And did you take a photograph of that

material ?

A Yes, sir -- no, not that one, but | would
like -- the plus on this nmeans that this is as far
as | could go. | went to the depth of the nachine.

Q Thank you.

A And there was still -- if there is a plus
there, there was sonething down below, or that's as
far as | could go.

Q VWhat is the next test hole that you did,
M. Urbanski ?

A Station CP, four feet east. | went down
12 feet, a very fine silty gravel fill asphalt and
pi pe, photo taken

Q Wul d you tell us the -- see if you could
find that photo or photos from CP four E?

A CP, yes, there is two photos.

Q There are two photos.

VWhat are the exhibit nunbers on the back?
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A 14-J, 14-K

Q What does 14-J show?

A It shows the pipe and the material -- the
silty materi al

Q And t hen what does 14-H show?

A The pi pe and some asphalt. That was a
different shot, different angle, but already you see
the snow on the ground there starting to accunul ate.

Q It was snowi ng that day?

A Yes.

Q And do those two exhibits truly and
accurately depict what you observed there in that
test hol e?

A Yes, sir.

Q VWhat is the next test hole you did,

M. Urbanski ?
A Station six, two feet north 950, clean

clay, gravel m x.

Q Did you take a photograph?

A No, sir.

Q And then what is the next one?

A Station eight, four feet south, 15 feet
pl us, concrete slab, gravel, black soil, clay, photo
was taken
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Q And woul d you tell us which exhibit or
exhibits reflect that hole?

A 14-L.

Q What does that show?

A It shows the concrete and the asphalt and
different materi al

Q Does that truly and accurately depict what
you observed that day?

A Yes.

Q VWich is the next test hole you did,

M. Urbanski? 84 was the |ast one.

A Station nine, two feet northwest, 15 feet,
clean clay and gravel soil mx

Q Did you take a photograph of the materi al
in that?

A No, sir.

Q And what is the next test hole you did,
M. Urbanski ?

A Station ten, one foot north, 15 feet plus,
smal | amount of asphalt, concrete. The rest was
clean fill.

Q Did you take a photograph of that?

A | don't knowif I did. Yes, | did.

Q What is the exhibit nunmber on the back?
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14- M
14- P
Yes.
VWhat does that reflect?

This shows the concrete and the asphalt.

o r» O » O >

And does that truly and accurately depict
what you observed there that day?

A Yes, sir.

Q Wul d you tell us, M. Urbanski, which is
the next test hole that you did?

A That was ten?

Q That was ten, one.

A Station five-one foot north, 15 plus, very
fine, silty clay. Looks |like washing of gravel
Screens.

Q Did you do a phot ograph of that?

A I don't think so
Q Let's see if there was one.
A I don't seemto find it

MR STICK:  Your Honor, may | ask counsel a
guestion?

THE HEARI NG OFFI CER:  Yes.

MR STICK: The | ast photograph, was that 14-M

or N?
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MR MAKARSKI: [I'mjust |ooking. 1| have M
here. And then don't we have one nore for --
THE WTNESS: Station ten.
MR, MAKARSKI: Ten, yes. And Mand N

BY MR MAKARSKI :

Q Nis also fromthat Station ten?
A Yes. That's what it |ooks Iike.
Q What does that show?

A The concrete.

MR MAKARSKI: So it's Mand N

MR KNI PPEN. For Station ten?

MR MAKARSKI: Correct.
BY MR MAKARSKI :

Q Is that right?

A Station ten, one foot north, yes.

Q Does that truly and accurately depict what
you saw that day?

A Yes, sir.

Q Now, you said for Station five-one N,
there is no photograph. 1Is that right?

A | can't seemto find it.

Q VWhat is the next test hole that you did?

A Station four, two feet north, 15 feet

deep, and it says PVC pipe, asphalt, nore debris on
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the bottom of the hole.

Q Did you take photographs of that hol e?

A Yes, | did, sir.

Q How many?

A | think there is only one. |'mnot sure.
There seens to be only one, and that's 14-O  That
just shows the pipe and the asphalt, and I don't see
a picture of the hole, but there was other debris
that | found there.

Q VWhat do you nmean by ot her debris?

A Already it was getting to the point where
it was getting dark. Al | could see was things,
and when | say things, it was hard to distinguish.
There was either tarpaper. Watever there was, |
don't know.

MR STICK: (bjection, your Honor, and nove to
strike the reference to tarpaper. He indicated it
was dark. He didn't know what he saw at the bottom
and then he opi ned and specul ated regardi ng
t ar paper .

THE HEARING OFFI CER:  All right. Tarpaper is
stricken.

BY MR MAKARSKI :

Q Now, what is that exhibit you are | ooking
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That's the pipe. That's Exhibit 14-0O
14- O

Does that truly and accurately depict what
ed there that day?

Yes. On the surface, yes, it is.

And what was the next test hole that you

did, M. U banski?

A
asphalt, c
hol e.

Q
phot ogr aph

A

> O » O » O

agai n, you
Q
that tinme?

A

Station three, 15 feet plus, slabs of

oncrete, nore debris on the bottomof the

And did you take a photograph or

s?

Yes, sir.

How many phot ographs did you take?

| think there is only one here.

And what is the exhibit nunber there?
It's 14-Q

And what does that reflect?

It's a hole with something in it, and
can't see it because it's getting dark

Does that depict the best you could see at

Yes, | could. This is asphalt and
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concrete on the bottom and nore debris in the hole.

Q And what is the next test hole that you
di d?

A Station two, two feet west, 15 feet deep,
m ddl e cul vert, very sandy, very wet.

Q Very sandy?

A Very wet -- very silty and very wet.

Q Did you do any phot ographs of that
material ?

A Yes, sir. | have two photos of it.

Q Whul d you give us the exhibit nunbers from
t he back?

A 14-S and 14-R

Q Wiy don't we do them nunerically? Do 14-R
first. What does that show?

A That shows the part of the culvert and a
pile right next to the nachine.

Q At what depth did you find that cul vert?

A That wasn't too deep. | went 15 feet

deep, but this was under the surface nmaybe a few

feet. It was covered, though
Q And that's 14-R right?
Yes, sir.
Q Does that truly and accurately depict what
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you observed there?

A Yes. Part of the culvert is there, and
then | took another shot at a different angle.

Q I's that 14-S?

A Yes.

Q What does that show?

A The cul vert and sone of the backhoe and
the pile of the silty material and right behind the
stick in the backhoe.

Q Now, those photographs are of the materi al
after it came out of the hole?

A Yes, sir.

Q Do they truly and accurately depict what
you observed there that day?

A Yes, sir.

Q That's the extent of your test holes; is
that right?

A Yes, sir.

Q W& have a couple of these left. | don't
know i f we just mssed themor what we did.

A Yeah. | don't either.

Q I just want to doubl e-check. VWere is
that from 14-F?

A 14-F is 150 north, the asphalt chunk.
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That's several different pictures of it, | guess.

Q Do you know what that is? Have you seen
t hat ?

A Wre -- thisis -- this is a piece of wood
like a root that's torn out. That |ooks |ike a root
to ne.

MR STICK:  Your Honor, could | have the |ast
guestion and answer read back?

THE HEARI NG OFFI CER:  For what pur pose?

MR STICK: Well, | thought | heard the w tness
mention sonething about wire, and then he said it's
a root after reviewing the picture, and if he said
wire, I would like to have the wire stricken from
his testinony.

THE HEARING OFFICER: No. He was trying to
identify that, so the answer stands.

MR, KNI PPEN:  Judge, | think the problemis
from back at our standpoint, when M. Mkarski says
what this here, we don't know what he's referring to
when he says this here because we are not pointing
toit. W can't see, so we are |ooking at photos
wi t hout any reference point, and that's the
difficulty.

THE HEARI NG OFFI CER Al l right.
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MR MAKARSKI: 1'msorry.

BY MR MAKARSKI :

Q VWhat do you observe in that photo?

A VWhat | am | ooking at is discoloration of
the soil and the root.

Q So it is a root?

A It looks Iike a root to ne.

Q And did that accurately and truly depict
what you saw there that day?

A Yes, sir.

Q Now, let's see. W have still got two.
14-B, where is that fronf

THE HEARI NG OFFI CER: \What nunber ?

MR, MAKARSKI: 14-B.

THE WTNESS: Station three. This is slabs of
asphalt, concrete, nore debris. 1t nmust be another
pi cture of that sanme one.

BY MR MAKARSKI :

Q Do you recogni ze this?

A Yes. It was one of the pictures | have
t aken.

Q And is it fromStation three?

A Yeah, northwest, 15 feet plus. This was

some of the asphalt that's on the side of the hole,
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yes, on the side of the hole.

Q Was that taken after the naterial was
renmoved fromthe hole or before?

A Yes, sir.

Q Was it after?

A After.

Q Does that truly and accurately depict what
you observed there?

A Yes, sir.

Q VWhat is the final photograph that you have

A Station one, north 150.

Q That's 14-G That's one near the top of
the hole; is that right?

A Yes. It shows part of a wire fence, a
chain-link fence, and there is a cable. A wre?
Yeah. | don't know. This |ooks |like a cable to ne
and concrete and a wire fence.

Q Where did that cone from which test hole?
150 -- north 150, 13 feet deep
Did you take that photograph?

Yes, | did, sir.

Fromthat test hol e?

> O » O >

Yes, sir.
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Q Was that before or after the material was
renmoved fromthe --

A That was after the material was renoved

Q And does it truly and accurately depict
what you observed there?

A Yes, sir.

Q VWhat tinme did you finish there that day,
M. Urbanski ?

A It was dark al ready because | had to use
my truck's lights to take sone of the photos.

Q And what did you do when you conpl et ed
your work at the Stearns Road site that day?

A W just packed up and left. This was the
initial -- the first tine we did -- anybody did any
studi es there, so..

Q Now, did you have occasion subsequently to

go back to that site?

A Yes, | did. | nmet M. Stick there
Q Well, | nean, prior to the litigation, you
went back -- did you ever go back to do any further

studi es or anyt hi ng?
A No, | didn't.
Q You said at one point it was too dark with

t he phot ograph?

L. A REPORTING (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

287

A Yes, sir.

Q Was it light enough for you to observe
t hi ngs, though?

A Sonetimes, yes, but, | nean, right at the
bitter end, no. It was to the point where you
couldn't see anynore.

Q I's that when you stopped?

A Yes.

Q But the last test that you did you were
able to observe what material was in there; is that
right?

A Yes, sir.

Q Wth many of these photographs, the
material is not in the pit; is that right?

A I don't understand the question.

Q The material is piled on the ground in the
phot ogr aphs?

A Yes. After | dug themout, yes.

Q Where did it cone fronf

A It cane fromthe holes | dug out.

Q And what did you do with the materi al
after you conpl eted your investigation?

A Most of it | buried. The culvert | didn't
because it was just too big to put back in the
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hole. And sonme of them| just |eft because, like
said, it was getting late already. W were out
there a long tinme, so really -- | just got out of
there after a while.

Q Do you have a photograph there with a part

of a fence init?

A Yeah. Fencing, chain-link fencing?
Q Yes. I'mtrying to see which
A Yes.

MR, TUCKER: Can you identify that for the
record?
THE WTNESS: One north, 150
BY MR MAKARSKI :
Q What is the exhibit nunber in the | ower
ri ght-hand corner?
A 14- G
Q And where was that fencing encountered?
A At a depth of -- 14-G Wthin a depth of
13 feet. | have no idea exactly how far |I found it.
Q Was it on the surface, do you renenber?
A No. It was definitely buried
Q But you just don't recall the exact depth?
A No. You woul d have to be a geni us.

MR MAKARSKI: W have no further direct,
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M. Hearing Oficer. | would offer Exhibits 14-A
t hrough 14-S, the photographs that were identified
by M. Urbanski.

MR STICK: No objection, your Honor

THE HEARI NG OFFI CER:  Conpl ai nant's Exhibits
14- A through 14-S, consisting of photographs, are
adm tted

THE HEARI NG OFFI CER°  Cross?

MR, STICK: Thank you, your Honor

CROSS EXAM NATI ON

BY MR STICK

Q M. Urbanski, you were enployed by Forest
Preserve District for some 30 years, correct?

A Yes, sir.

Q As your general practice, when you visited
a Forest Preserve District property and canme upon
debris or waste, it was your practice to arrange for
that debris or waste to be properly di sposed of,
correct?

A Not necessarily. That wasn't mny job.

Q Well, are you saying to ne that it was
your practice as a Forest Preserve District
i nspector that when you cane across debris or waste

material on a piece of property owned by the Forest

L. A REPORTING (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

290
Preserve District, you just sonetines left it there?

A No, sir. That was not ny job. They have
rangers to do that. My job was on the sites of the
construction sites. If it was on a construction
site and it was ny responsibility, yes, | would
renmove it. If it wasn't on a construction site and
it was on a different preserve, no, sir, | would not
renove it. | would call a ranger, and a ranger
would do it.

Q Soif it was on a site for which you had
some responsibility, you would, as an ordinary
course in your practice as a Forest District
enpl oyee, renove the waste fromthe site, correct?

A Yes, sir.

Q And if it was on a site that was not your
responsibility, it was your practice to at |east

i nstruct sonmeone else to renove it?

A If I found any, yes, sir.

Q Is that correct?

A That's correct.

Q Is it fair to say that if you yourself

were ever unable to renove the waste, you would, at
a mniml, instruct soneone else to get rid of it

and properly dispose of it?
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A Yes.

Q And under no circunstances would you al | ow
that waste to remain on the Forest Preserve District
property, correct?

A Not after ny responsibility -- once
i nfornmed sonmebody, then | would either not cone
back, or if | did cone back, | would reinformthem
But other than that, no, that would be it as far as
I woul d be concer ned.

Q Vell, if it was a site that you were
responsible for --

A Yes.

Q -- you woul d under no circunstances | eave
it on the property, correct?

A Yes, sir.

Q If it was a site that you were not
responsi ble for, you would instruct someone else to
renove it. And if you canme back to the site, you
woul d check to nmake sure that it had, in fact, been
renoved, correct?

A If I were there. There were nmany tinmes |
didn't go back to the site for many, many, nmany
nont hs.

Q Now, under no circunstances woul d you bury
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waste at a Forest Preserve District piece of
property, correct?

A No, sir. It depend on what you nean by
burying. What type of waste?

Q If you came upon waste on Forest Preserve
District property, you testified you woul d arrange
for it to be renoved and di sposed of, correct?

A Ri ght .

Q My question to you is under no
circunstances if you came upon waste on Forest
Preserve District property would you bury it on the
site?

A VWhen you say waste, does that take in

denolition?

Q Do you have an understandi ng of what waste
is?

A Yes. Waste is sonething you don't want.

Q If you came upon sonething that you don't

want on Forest Preserve District property, under no
ci rcunst ances would you bury it there, correct?

A I would like to say one thing. | have
buri ed debris many, nany years ago when we were
doi ng denolition of hones.

Q Many years ago you buried debris on Forest
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Preserve District property?

A | would say at that particular time. That
was nany, nany, many years ago

Q And that was denolition debris?

A Yes, it was.

Q And t hat was because that was the easi est
way to get rid of it?

A At that particular tine, yes.

Q At that particular tine, you did not
arrange for it to be disposed of off site, right?

A We didn't have the landfills at that tine.

Q Now, since 1990, have you ever buried
denolition debris on Forest Preserve District
property?

A Just in the landfills.

Q But on Forest Preserve District property
that is not permtted as a landfill, it is not your
practice to bury denolition debris on those sites --

A No, it's not.

Q -- since 1990 at least?

A I would say so, yes, sir.

Q And if you cane upon debris or other waste
on Forest Preserve District property, under no

ci rcunstances would you bury it on the site if it

L. A REPORTING (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

294

was not a permtted landfill, correct?

A I would say so, unless there was sone
ot her circunstances, you know, beyond ny know edge.
If I was told to, maybe | woul d.

Q If you were told to bury it on the Forest
Preserve --

A Maybe | would. If | was told to, maybe |
woul d.

Q Since 1990, have you ever been told to
bury debris on Forest Preserve District property?

A No, sir, not to my know edge.

Q Now, in your course of your enploynent as
a Forest Preserve District inspection person, if you

canme upon what you thought m ght be contam nated
soil, is it your standard operating procedure to
arrange for that soil to be tested?

A I would notify nmy superiors. Wat they
woul d do after that, that's up to them

Q Wul d that be true whether it was a site
you were in charge of or one that you were not in
charge of ?

A Yes, sir.

Q So if you cane upon soil that you

suspected m ght be contam nated, you would notify
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your inspectors?

A My superi ors.

Q kay.

A Not mny inspectors.

Q Your superiors. |'msorry.

Wbul d you in the ordinary course conduct
anal ytical sampling of that soil of your own
initiative?

A I would not personally, no.

Q Is it fair to say that if you came upon
somnet hing that you suspected was cont am nated soi
on Forest Preserve District property, you would
under no circunstances bury that soil on the site?
Absol utely not.

Unless it was a permtted landfill?

> O >

Yes, sir.

Q And that's true whether the soil had been
anal ytically tested or not, correct?

A That's true.

Q If you had a suspicion, you wouldn't bury
it, correct?

A Absol utely.

Q Now, you had never been to the Stearns

Road site prior to Decenber of 1994, correct?
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A No. Just -- | passed it, but | never
physically wal ked it, no, sir.

Q You had never been on the site itself?

A No, sir.

Q And you knew not hi ng about the site before
you visited it, correct?

A No, sir.

Q You have no firsthand know edge of the
operations that were taking place on the Stearns
Road site between 1990 and March 25th, 1993,
correct?

A | heard that we had purchased sone
property here and | heard that there was sone kind
of mning operations, but other than that, nothing.

Q M. Urbanski, you have no firsthand
know edge of the operations that were taking place
on that site between 1990 and March 25th, 1993,
correct?

A No, sir.

Q And you never saw any of the operations at
the Stearns Road site during that period?

A No, sir.

Q Is it fair to say, M. Urbanski, that you

have no firsthand know edge regardi ng the conditions
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at the Stearns Road site as they existed on March

25t h, 1993?
A No, sir.
Q That's not fair to say?
A No. | don't know.

Q You woul d agree with nme that you have no
firsthand know edge regardi ng the conditions at the
Stearns Road site as they existed on March 25t h,
1993?

A Yes, sir.

Q And isn't it also true that you have no
firsthand know edge regardi ng the conditions of the
Stearns Road site at any tine between March 25t h,
1993, and Decenber of 19947
Yes. That's fair to say.

Is that correct?

> O >

That's correct.

Q You have no firsthand know edge regarding
how conditions at the Stearns Road site may have
changed between March 25th, 1993, and Decenber of
1994, correct?

A Correct.

Q And when you first visited the site in

Decenmber of 1994, the portion of the site that you
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visited had al ready becone vegetated, correct?

A There was some vegetation on it, yes, sir.

Q There was a vegetative cover of sonme sort?

A Weeds.

Q On your second visit to the site on
January 6th, 1995, there was snow on the ground,
correct?

A No.

Q That's not correct?

A No, that's not correct. It started to
snow when | got there

Q VWhat was the very first test pit you dug
on Decenber 26t h?

A 0130, west zero, zero.

Q Let me refer you to photographs contai ned
in Goup Exhibit Nunber 14 and specifically to the

Exhibit 14-A. It should be the very first exhibit

in 14.
A Oh.
Q kay?
A Yes, sir.
Q Do you see that exhibit?
A Yes, sir.
Q Is that a photograph you took at Station
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30 west-zero plus zero?

A Yes, sir.

Q And that was the first station at which
you did any investigation, correct?

A Yes, sir.

Q Is that the very first photograph you took
on January 6th, 1994 --

A Yes, sir.

Q -- or '95?

A Yes, sir.

Q Now, does this photograph depict snow on
t he ground?

A Yes.

Q And it depicts a fairly good | ayer of snow
on the ground, correct?

A No. This was a very good storm coni ng
on. There was no snow on the ground when | got
there. This is after, and if you notice the size of
the anount of material there, we were there
already. | waited for the operator over two hours.

Q So let nme see if | understand. |t began
snowi ng as you were excavating the first test pit?

A Yes, sir.

Q And by the tine you finished the first
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test pit and took the photographs of the first test
pit, there was a |l ayer of the snow on the ground?

A Yes, sir.

Q M. Urbanski, when was a determ nation
made by the Forest Preserve District as far as where
the particular test pits would be | ocated?

A VWen was the determ nati on made?

Q Yes.

A VWhen M. Hartwi g nmade that determni nation.
| don't know when that was.

Q On your first visit to the site in
Decenmber of 1994, did you or the surveyor drive
stakes in the ground where you antici pated di ggi ng
test pits?

A M. Hartwig did and with the surveyors.

Q So M. Hartwi g and the surveyors
designated the places in Decenber of 1994 where you
were to dig test pits on your January 6th, '95,
visit, correct?

A Yes, sir.

Q Did you have any input whatsoever in
| ocating where those test pits would be placed?

A No, sir. The only thing that | had was

where | started from and | had the ability because,
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like | said, when we started, we were going to nake

a full trench and we couldn't, so then | started

going --

deci ded 50-feet intervals because

couldn't go any further with the trench

Q

Are you referring to Station 130, west

zero, zero through Station north 400 plus 50?

A

Q

Yes, sir.

Are you saying that that initially was

anticipated to be a trench across the property?

A

Q

Yes, sir.

And because you found it difficult to dig

a trench, you periodically placed a separate test

pit every 50 feet, correct?

A

Q

Yes, sir, | nmade that decision

And is that the only input you had into

the | ocation of test pits?

A

Q

Yes, sir.

Now, | think you said M. Hartw g

determ ned where to put the test pits, correct?

A

Q

Yes, sir.

And he had the surveyor survey those spots

in in December of 1994?

Q

Yes, sir.

Do you have any idea what criteria

L. A REPORTING (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

302
M. Hartwig used in locating the test pit |ocations?

A No, sir.

Q As far as you know, M. Hartwi g did not
choose the locations of the test pits based upon a
conput er - generated randomgrid, correct?

A | don't know what M. Hartwi g did.

Q As far as you know, M. Hartwi g did not
utilize any scientific docunmentation in an attenpt
to devel op a random - -

MR, TUCKER: (Objection. | think has answered
t he questi on.

THE HEARI NG OFFI CER:  Sust ai ned.

BY MR STICK

Q M. Urbanski, what was the single Iargest
itemyou found during your investigation that you
felt was inappropriate?

A The cul vert.

Q Is that the culvert that you identified as
being found at |ocation Station two-two west?

A Yes, sir.

Q Now, these test pit holes, generally, they
were as wide as they were long at the surface,
correct?

A They vari ed.
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Q Were they generally circular --
A No, sir.

Q -- in shape?

A

No. They varied. Sonme of them were
almost like a slit where the soil stayed together
It cane nore like a slit, and it was narrow on top
almost as -- but it was just a slit. Qhers where
it caved in, they were w der.

THE HEARI NG OFFI CER:  Just a second. Wen you
say slit, do you nean a rectangle?

THE WTNESS: No. A strange -- like a slit
trench; in other words, the backhoe goes straight
down and comes up, and it's just a plain, narrow
slit, sir.

THE HEARI NG OFFI CER:  Thank you.

BY MR STICK

Q Al of the test pits, to one extent or
anot her, were tapered fromthe top to the bottom
correct?

A Yes, sir.

Q Now, the bucket on your backhoe had a
cubic yard capacity of approximately a cubic yard?

A Yeah, a yard, a yard and a quarter,

sonmet hing |ike that.
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Q Ceneral ly, how | arge was the top surface
area of these test pits?

A The hole itsel f?

Q Yes.

A Like | said, it varied. Sone of them --
the first nmust have been maybe 20 feet across by the
time it stopped caving in, and others were four or
five feet, maybe ten feet. They all varied.

Q So they varied fromsonething in the
nei ghbor hood of four to five feet to ten feet, and
the one pit you dug, the first one, was 20 feet?

A Yes, sir.

Q Now, test pit at Station one-thirty west
zero plus zero was nine and a half feet deep
correct?

A One dash --

Q That's the first one?

A Ch, yeah. Right.

Q And | think you -- well, do you recal
that you renoved approxi mately 30 to 40 cubic yards
of material fromthat test pit?

A That's right. That particular pit, that's
as far as | could get down because it was just

caving in so badly. | just gave up at nine and a
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hal f feet.

Q VWhat was the range of the size of the
bottom of these test pits?

A Again, sir, they varied.

Q VWhat was the range?

A The range, from maybe ten feet to four
feet, five feet nmaybe.

Q Acr 0ss?

A Acr oss.

Q So four to ten feet across at the bottom
of the test pits was the range?

A Yes, sir.

Q VWhat was the range as far as the anount of
cubic yards of material that you excavated from
these test pits?

A | don't know, sir.

Q Wuld it be fair to say that each of these
test pits, you excavated sonething in excess of 20
or 30 cubic yards?

A | couldn't answer that.

Q Al you knowis at the first test pits,
you excavated sonething up towards --

A Yes. That was a | arge hole.

Q -- 40 yards?
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Now, you had ei ght of your test pits that
you found nothing in but clean fill, correct?

A Yes, sir.

Q And by clean fill, | assunme you nean --
strike that.
By clean fill, do you nean materi al

suitable for reclamati on purposes?

A I"mnot saying it was good for reclamation
materials or not. I'mjust saying it was cl ean

Q By clean fill, do you nean it was materi al
that was suitable for filling purposes?

A I would say so, yes, sir.

Q Now, the clean fill test pits, for the

record, were north-zero plus 50, correct? That was
one of thenf
A Yes. Yes, sir.

Q And north-200 plus 50 was al so a cl ean

A Yes, sir.

Q And north-300 was a clean fill test pit,
correct?

A Yes, sir.

Q And north-300 plus 50 was a clean fill

test pit, correct?
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A Yes, sir.

Q Nort h-400 plus 50 was also a clean fill

A Yes, sir.

Q Test pit seven-two west was a clean fil
test pit, correct?

A Yes, sir.

Q Test pit six-two north was a clean fil
test pit, correct?

A Yes, sir.

Q And test pit nine-two northwest was a
clean fill test pit, correct?

Yes, sir.

Q Now, in addition, you found nothing but

silty clay in test pit five-one north, correct?

A Yes, sir.

Q Is it fair to say that that test pit was
also a clean fill test pit?
A I found it was very silty, and the clay

| ooked |i ke the washings of gravel screens, and it's
very, very gritty. | wouldn't say it was clean. |
woul d say it was silty.

Q You didn't take a photograph of that test

pit, correct?
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A No, sir.

Q Now, it doesn't surprise you, does it,
that you found silty material that |ooked |ike the
washi ngs from gravel screens at a sandy gravel
m ni ng operation?

A No, sir.

Q I s there anything about your investigation
of test pit five-one N that woul d suggest to you or

| ead you to conclude that anything fromoff site,

other than clean fill, had been used at that
| ocati on?
A No, sir.

Q So would it be fair to say that as far as
the fill material was concerned at five-one north
that was a clean fill test pit?

A Yes, sir.

Q Now, a nunber of the other test pits that
you investigated contai ned at those |ocations only
soil, concrete, asphalt, and asphalt, correct? Let
me strike that. Let ne rephrase that.

A nunber of the other test pit |ocations
that you investigated contained only soil, concrete,
and asphalt, correct?

A A nunber did, yes, sir.
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Q And that includes test pit |ocation N 400,
correct?
A Yes, sir.
Q At that test pit location, you found one
pi ece of concrete, correct?
Yes, sir.

Q And the rest of that test pit was clean

fill?
A Yes, sir.
Q Correct?
A Yes, sir.

Q Test pit location eight-four south was a
test pit where all you found was clean fill, gravel,
and concrete, correct?

A Concrete slab, gravel, black soil, clay
t aken, yes.

Q Is that correct that all you found at that
test pit location was gravel, concrete, and clean
fill?

A Sl abs, yes. Concrete slabs, yes.

Q No asphalt was found at that test pit,
correct?

A I don't think so

Q Now, the three photographs that were taken
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at that test pit -- strike that.
At test pit location eight-four south, you
cannot estimate how nuch of the material at that
| ocation was clean fill versus concrete, correct?

A That's correct.

Q Wul d that be true also of test pit
| ocati on N-4007?

A That's true.

Q At N-400, you can't estimte how nmuch of
that -- the material at that |ocation was clean fill
versus the one piece of concrete you found?

A That's true.

Q Now, at Station ten-one west, you found a

smal | amount of concrete and asphalt, and the rest

was clean fill, correct?
A Ten dash -- would you repeat that again?
Q Ten-one west. |I'msorry. One north.

Ten-one north.

A Ch. ay. Small amount of asphalt,
concrete. The rest is clean fill, yes, sir.

Q Now, M. Urbanski, | believe you
identified two photographs taken fromthat test pit,
correct, 14-N and 14-M?

A 14-N and W?
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Q Yes.

A Yes, sir.

Q Wuld it be fair to say that those two
phot ographs were taken generally of the same subject
matter but fromdifferent angles?

A Looking at these, | think there is a
m x-up in the photos because it |ooks |like a hell of
a lot nore than a small anount there to ne.

Q You think that perhaps that photograph is
of different test nmaterial?

A I"msaying it got m xed up along the way
with something else really, to be honest with you,
because to ne that does not ook |ike a smal
anmount .

Q Is it your testinony that Photographs 14-M
and N may not truly depict what you observed on the
site at |ocation ten-one north?

A It possibly got mixed up alittle bit.

Q Well, my question to you is, is it your
testinmony that Photographs 14-Mand N do not truly
depi ct what you observed at the site at |ocation
ten-one north?

A 14- M woul d.

Q 14-N you don't know about ?

L. A REPORTING (312) 419-9292
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A | think that's right. 14-M1 think is
correct. 14-NI'mnot sure.

Q Is it your testinony that 14-Nis a
phot ograph that does not truly depict what you saw
at test pit location ten-one north?

A | think there is a mx-up. These stanps
have been put on so nmany different photos that |
have no i dea anynore.

Q Now, test pit |ocation three-one northwest
was another test pit |ocation where all you found
was clean fill, concrete, and asphalt, correct?

A Station three-one?

Q Nor t hwest, yes.

A Yes. Slabs of asphalt, concrete, nore
debris on the bottom of the hole.

Q Is it correct that at |ocation three-one
nort hwest all you observed was clean fill, concrete,

and asphalt?

A No. It was nore debris on the bottom of
t he hol e.
Q I think you said in your direct testinony

that you couldn't see what was on the bottom of the
hol e because it was too dark. |Is that correct?

A Not on that one. Was that the | ast one?

L. A REPORTING (312) 419-9292
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Q Three-one northwest was the second to | ast
one. Isn't it correct, M. Urbanski, that you
couldn't see --

A | said in general | could not see at the
end.

Q I"mgoing to ask you to try not to -- you
are doing it again as far as interjecting and
answering too quickly.

A Sorry. Ckay.

Q Thank you, M. Urbanski

Isn't it true that at Station three-one
nort hwest you couldn't identify what was on the
bottom of the pit?

A No, sir.

Q You couldn't identify what was on the
bottom of the pit, or you disagree with my question?

A | disagree with your question.

Q VWhat was on the bottom of the pit?

A | don't know.

Q At Station three-one northwest, you can

not make an estimate regardi ng the anount of clean

fill at that |ocation, correct?
A Correct.
Q Is that correct?
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Correct.

Now, at |ocation north 100, isn't it

correct that all you found was wood, concrete, and a

single piece of wire?

A
found.

Q
correct?

A

Q
concr et e,

A

Q
concrete?

A

Q
and C
14-B

A

Q

A

Q

If that's what it says, that's what |

The rest of that pit was clean fill,

Soil mx, yes, sir.

And you did not photograph the wood or the
correct?

| don't know.

Did you phot ograph the wood or the

It says photograph taken. Mist have.

I"mgoing to refer you to Photographs 14-B

15-B and C?

14-B and C. First let ne refer you to

14-D
14-B, as in Bob.
Ch. B. Yes, sir. | have it.

Now, that photograph purports, according

L. A REPORTING (312) 419-9292
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to your testinmony on direct, to show a piece of wire
sticking out of the side of the wall --

A Yes, sir.

Q -- is that correct?

The rest of that photograph is clean fill,

correct?

A It also says that | found concrete and
clay m x.

Q But the Phot ograph 14-B does not depi ct
concrete in that photograph, correct?

A No, sir.

Q So the rest of that photograph is clean

A Yeah. |If that's -- yeah. Yes, sir.

Q You didn't nake a note in your report
regarding the wire that you testified you found at
| ocati on N-100, correct?

A No, sir, but I -- on the final report, |
said cables nmeaning with the S was that it was a
wire cable and cables. So | used the S as reporting
what | found.

Q So in your mnd, that would include what
is depicted in Photograph 14-B?

A Yes, sir.

L. A REPORTING (312) 419-9292
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Q Now, that's not a huge cable, is it, in
14- B?

A | don't know how huge it was.

Q Do you know what kind of wire that is?

A I have no idea. | don't know how nmuch was
there or anything. Al | knowis that it was there
and | reported it.

Q I"mgoing to refer you to test pit
| ocation CP-4-E.

A Yes, sir. Fourteen?

Q CP-4 east.

A Yes, sir.

Q Now, you only found one pipe at that
| ocation, correct?

A VWhat is the nunber?

Q CP-4 east.

A No. |1'mtalking about on the photo.

Q wWll, 14-J and K

A 14-J and K J and K

Q My question to you is 14-J and K purport
to depict the sane piece of pipe, correct?

A Yes, and it al so says sane pipe, but also
fill -- gravel fill and asphalt.
Q But there was only one pipe found at that

L. A REPORTING (312) 419-9292
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| ocation, correct?

A That's correct, yes, sir.

Q And the pipes that are depicted in 14-J
and K are, in fact, the same pipe?

A Yes, sir.

Q VWhen did you first see that pipe?

A VWhen did | first see it, | don't know

Q Did you see it while it was on the pile of
excavated naterial ?

A No, when it canme out with the backhoe.

Q So you saw it in the bucket?

A Yes, com ng out.

Q You did not see it in the pit; is that
correct?

A No, sir, until it was dug out com ng up
It was sticking out of the bucket.

Q Let me refer you to test pit location
north 100 plus 50.

A VWhat photo?

Q I will refer you to photographs -- |
bel i eve you designated 14-D, E, and F. Do you have
t hose phot ogr aphs?

A Not yet.

Q 14-D, E and F.

L. A REPORTING (312) 419-9292
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A 14-D 1 got, and F -- | can't find F.

Q Do you have F?

A No, | don't. | have 14-B and 14-D

MR, STICK:  Your Honor, may | approach the
witness with ny copy of F? | have one or two quick
guesti ons.

THE HEARI NG OFFI CER:  Yes.

THE WTNESS: | would appreciate that. Thank
you.
BY MR STICK

Q M. Urbanski, let nme show you what is
mar ked as Exhibit 14-F. During your detective
exam nation, | thought | heard you say sonethi ng
about wire in that photograph.

A No, sir.

Q Is it correct that that photograph does
not depict wre?

A Yes, sir.

Q VWhat you see at the bottomof that pit you
think is a root, correct?

A That's not in the bottom That's on the
si de.

Q On the side of the pit you think is a

root ?

L. A REPORTING (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

319

A Yes, | do.

Q Thank you very much.

A 14-Bis the wire.

Q Now, | think you also stated in your
testinmony on direct that you found a chain-Ilink
fence at 13 feet?

A | didn't say I found it at 13 feet. |
said up to 13 feet. | don't know where | found it.
Q The test pit was 13 feet deep, right?

A Yes, sir.

Q You don't know where that fence was

| ocated, correct?

A It was in the ground. That's all | know.
Q VWhen did you first see that fence?

A I have no idea.

Q Did you see it on the pile material ?

A Most of the stuff | saw it com ng up.

Q In the bucket?

A Yes.

Q So at some point when the bucket is above
ground, that's when you saw nost of this material ?
A O down bel ow the ground com ng up.

Q How close to the test pit were you

st andi ng?
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A Ch, right on top of it.

Q Now, with respect to this wire in location
north 100 plus 50, you don't know where that wire
cane fromin relation to its el evation, correct?

A Correct.

MR STICK:  Your Honor, could | have a nonent
to confer?

(Brief pause.)
BY MR STICK

Q M. Urbanski, do you know whet her Bl uff
City Materials was utilizing wire at the site during
t heir operations?

A I have no idea. | imagine they did if
there was fencing around it.

Q Is it fair to say that you don't know the
dept hs at which any of these particular itens were
found precisely?

A Sone | can renenber. Some | can't.

Q I think you indicated that the cul vert was
a couple feet --

A Yes, sir.

Q -- right below the surface?
A Yes, sir.
Q

Is it fair to say with respect to the
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other itens you have identified you really can't
identify how deep those itens were | ocated?

A For exact recollection, no, | cannot.

Q They coul d have been anywhere fromthe top
to the bottomof the pit, correct?

A Yes, sir.

Q Let me refer you to test pit location
four-two north.

A Yes, sir.

Q Wth the exception of asphalt and cl ean
fill, the only thing you found in that test pit was
one segnent of what you refer to as PVC pi pe,
correct?

A No, sir. It says debris is on the bottom
of hole. | don't know what was there.

Q You don't know what was on the bottom of
t he hol e?

A No, sir.

Q So you can't describe for the Board what
was on the bottomof the hole --

A There was sonet hi ng down there --

Q -- precisely, correct?

A Yes. That's correct.

Q So the only thing you observed in test pit
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four-two north other than asphalt and clean fill was
t he one piece of PVC pipe, correct?

A And what | saw at the bottom That's the
only thing.

Q The one piece of PVC pipe is the only
other itemyou can describe for certain, correct?

A Yes. For certain, yes.

Q Now, this PVC pipe was approximately six
inches in dianmeter; is that correct?

A Yes, sir.

Q And | believe you testified that you found

one piece of asphalt in that test pit?

A VWere are we at agai n? Wat nunber are we
on agai n?

Q Four-two nort h.

A kay. Four-two north. | don't know if |
descri bed one piece of asphalt or not. | can't tel
you that.

Q Is it fair to say you only phot ographed

one pi ece of asphalt?

A | don't know. | have to look at the
picture again. | don't know.

Q Let me refer you to Photograph 14-0O

A Fourteen what ?
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Q Zer o.
A Zero.
There appears to be only one there.

Q VWhen did you first see the piece of PVC

pi pi ng?
A | don't recall.
Q Now, that's plastic, correct?

A Yes, sir, PVCis plastic.

Q You don't recall whether you saw it on the
pile in the bucket or where, correct?

A No. It just cane out of the bucket.

Q So the first time you saw it was sone tine
after it was above surface?

A Yes, sir.

Q I"mgoing to refer you to photographs --
14 H-- and 1.

A | have them

Q My question, M. Urbanski, to you is those
two phot ographs, Photographs 14-H and |, depict the
same subject matter fromdifferent angles, correct?

A Correct, sir.

Q VWen did you first see the pieces of wood
that you identified as having been | ocated at

| ocation north 200?
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A They were quite deep. W had to take
t hese out separately.

Q You did not photograph any tarpaper at
that |ocation, correct?

A No, sir. | was interested in this and the
odor .

Q And you don't recall how | arge the pieces
of tarpaper were that you noted in your report?

A No, | don't, sir.

Q VWhen did you first see the pieces of
t ar paper ?

A | can't answer that.

Q You don't recall?

A | don't recall.

Q By the way, M. Urbanski, do you have any
recol l ection of your investigation i ndependent of
your investigative report?

A | don't understand that.

Q Wel |, during your direct exam nation, you
were allowed to utilize your report of your
i nvestigation, correct?

A Yes, | was.

Q My question to you is do you have any

i ndependent recollection other than what is in this
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report?

A Yes. | have sone.

Q Wuld it be fair to say that it is fairly
vague at this point?

A No. | wouldn't say it's vague. | can't
renenber everything. | mean, you dig 20 hol es,
you' re doing the best to remenber, but | wouldn't
say it's vague. Certain things |I remenber very
distinctively but no, I wouldn't say it was vague.

THE HEARI NG OFFI CER O f the record.

(Wher eupon, a discussion was held off
the record.)

THE HEARI NG OFFI CER  Back on the record.
BY MR STICK

Q M. Urbanski, at test pit l|ocation one
nort h-200, you took no soil sanples at that
| ocation, correct?

A One?

Q One north 200.

A One north -- Station five, you nmean, one
north? GCh. North 100, is that what you are sayi ng?

Q North -- I'msorry. North 200.

A North 200. Ckay.

Q Did you take any soil sanples at that
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| ocati on?

A No, sir.

Q You didn't take any soil sanples at any of
the | ocations, correct?

A No, sir.

Q Did you preserve any of the soil that you
testified had an odor to it?

A No, sir.

Q You didn't preserve any of that soil so
t hat sonmeone el se could --

A It's there if you want it.

Q ["msorry, M. Urbanski

You did not preserve any of that soil so
t hat someone el se could sanple it, correct?

A That's not true. 1t's there.

Q Did you retrieve any of that soil and take
it back to your supervisor at the Forest Preserve
District for soil sanpling?

A No, sir.

Q Did you request your supervisor to have

someone cone to the site and sanple that soil while

it was still above surface?
A No, sir.
Q Now, you have installed septic tanks and
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drain fills on Forest Preserve District property,
correct?

A Yes, sir.

Q And during your work with the Forest
Preserve, you have di scovered septic and drain fills
in farmfields, correct?

A Yes, sir.

Q And at other |ocations when you were
reconstructing sites, you have found septic fills
and drain fills, correct?

A Yes, sir.

Q Now, the nmaterial at this location, north
200, that you claimhad an odor to it, you did not
preserve that material above the surface so that it
could be sanpled or investigated in any way,
correct?

A Yes, sir.

Q And you did not take that material and
transport it off site, correct?

A That's right.

Q And you did not arrange for soneone el se
to get that material and transport it off site,
correct?

A No, sir.
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Q You buried it at the site, correct?

A Yes, sir.

Q Let me refer you to the test at |ocation
two-two west, the last test pit location. M
guestion to you is other than the culvert that's
| ogged in your report, all the other material at
that location was soil or wet, silty material
correct?

A Yes, sir.

Q And the two phot ographs you took fromthat

| ocation, 14-R and S, depict the same netal culvert,

correct?

A Parts of it, yes, sir. There are two
parts to it, | think.

Q Is it your testinony that those two

phot ogr aphs depict separate parts of the sane netal

cul vert?
A | have to look at it, yeah. | have got to
find it.
(Brief pause.)
THE WTNESS: | think it's the sane one
BY MR STICK
Q By the way, for reference purposes, that's

t he backhoe in the background of both of those

L. A REPORTING (312) 419-9292
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A

Q

Yes, sir.

Wuld it be correct to say that 90 perc

of what you dug out of that test pit was silty

mat eri al
A
Q
A

MR.

and water?
| wouldn't put a figure on it.
You can't estimate, correct?
No. That's correct.

STICK: Could | have a nonent here?

THE HEARI NG OFFI CER:  Are you about ready to

wrap up?

MR.

STICK: | have got a good bit nore, but

want to check on the test pits.

THE HEARI NG OFFI CER: Wl |, we can keep goin

MR

STICK: Can | have a noment to check and

make sure | have covered each of the test pits?

THE HEARING OFFICER:  All right. Let's take

five-m nute break.

(Whereupon, a recess was taken.)

THE HEARI NG OFFI CER: Back on the record.

MR

STICK:  Thank you, your Honor. |

appreci ate you allowing me a nonent.

BY MR STl CK

Q

M. Urbanski, let ne refer you to test
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| ocation one-30 west, which was the first test pit
| ocati on.

A Yes, sir.

Q Now, the cable that you have noted in your
| og, you didn't photograph that cable, correct?

A | don't see it on the picture, no, sir.

Q Your recollection is that the cable was
about a half inch in dianmeter?

A | think so.

Q VWhen did you first see that cable?

A | don't recall.

Q You don't recall whether it was on the
pile or com ng up fromthe bucket?

A No. It was just there.

Q Now, the backhoe bucket had grease
fittings, correct?

A Yes, sir.

Q And you don't know whet her any of that
grease cane off in the dirt at the site while you
were excavating your test?

A No, sir. | have no way to determ ne that.

Q Now, is it correct that you took no soil
sanples at any tinme during any investigation of the

Stearns Road site, correct?

L. A REPORTING (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Q

331
Yes, sir.

And is it also correct that you took no

wat er sanples at any tine during any investigation

of the Stearns Road site?

A

Q

mat eri al

Yes, sir.
Is it also correct that you took no

off site that you identified as being

| ocated at the Stearns Road site?

A

Q

That's correct, sir.

You did not dispose of any of the materi al

excavated fromany of these test pits, correct?

A

Q

mat eri al

Yes, sir.
And did you not arrange for any of the

to be renoved off site to a landfill by

soneone el se, correct?

A

Q

That's correct, sir.

You did not arrange for any anal ytica

testing of the soil or water to be performed by

soneone el se, correct?

A

No, sir. It was none of ny -- none of ny

functi ons.

Q

cul vert,

mat eri al

In fact, with the exception of the one
you backfilled all the rest of the

correct?
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think I did, but I'mnot sure.

Q And to your know edge, all of the
material, including the culvert, is today stil
| ocated at the Stearns Road site?

A Yes, sir.

Q Now, M. Urbanski, you were involved in

converting the Blackwell landfill into a public
park, correct?

A Correct.

Q At that |ocation, the waste was | eft
pl ace, correct?

A Yes, sir.

Q And the Forest Preserve District put a

clay cover on top of the landfill?

Yes, sir.

VWere did that clay come fron?
From t he | ake.

I'"msorry?

From t he | ake.

VWi ch | ake?

The | ake at Bl ackwel | .

It was excavated fromthe | ake?

> O » O » O » O >

Yes, sir.
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Q Al of the clay?
A Yes, sir.
Q After the clay was applied to the cover of

the landfill, the Blackwell site had no restrictions
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on the type of recreational activities that could be

conducted there, correct?
A No restrictions?

Q No restrictions on the type of

recreational activity that could be conducted

t here.

A As far as | know, sir.

Q In other words, you could walk on top of
the landfill?

A Yes, sir.

Q And they had hiking trails there?

A Yes, sir.

Q And children could go sl edding on the
landfill in the wintertinme?

A That was st opped.

THE HEARI NG OFFI CER:  Let nme interrupt you.
Let's go off the record.

(Wher eupon, a discussion was held off

the record.)

THE HEARI NG OFFI CER: Back on the record.
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We have had an of f-the-record di scussion
The hearing officer feels that this line of
guestioning is way beyond the scope of the direct,
even absent an objection by the Conplainant. You
were going to --

MR STICK: | had one nore area | was going to
get into, and it was a followup on what | was
exam ni ng hi m on.

THE HEARING OFFICER: | don't follow the
pur pose of this because he's not your witness. This
i s beyond the scope.

MR STICK: That's correct.

MR MAKARSKI: On the record, | would object to
anyt hi ng beyond what we have al ready tal ked about
here, and purely it's not Bl ackwell.

MR STICK: He's not our wtness, but | believe
it iswithin the scope to the extent he's tal king
about material at the Stearns Road site that he
found to be inappropriate.

The last area | was going to get into was
the Forest Preserve District's utilization of
concrete on their projects, and he did identify
concrete throughout his report as sonething he found

to be inappropriate, and | think this area --
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notw t hst andi ng what | just finished, | think the
last area | was going to get intois clearly within
the scope, and | only had a handful of questions I
was goi ng to ask himabout the use of concrete.

THE HEARING OFFI CER:  Let's go directly to the
use of concrete then.

MR, STICK: Concrete and asphalt are the two
ar eas.

THE HEARI NG OFFI CER:  All right.

BY MR STICK

Q M. Urbanski, you have used concrete from
denol i shed buildings as ripraps in waterways on
Forest Preserve District property, correct?

MR, MAKARSKI: | object to that, M. Hearing
officer. 1It's beyond the scope of the direct. It
bears no relationship to this case either.

MR STICK Well, | think it is directly within
the scope of the direct because M. Urbanski
identified concrete as sonething he felt was
i nappropriate at the Stearns Road site, and | have a
right, | believe, to ask himabout his use of
concrete on other Forest Preserve District pieces of
property.

THE HEARING OFFICER | will overrule the
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objection at this tine. Let's see where this goes.
MR STICK: Could you read the question back?
THE HEARI NG OFFI CER:  Go ahead.
BY MR STICK
Q Do you need the question read back
M. Urbanski ?
A No. | would just Iike to say one thing.
| don't find that this was inappropriate or not
i nappropriate. | had nothing -- I'mnot naking a
decision here. |'mjust reporting on what | found.
Q So you are not saying the concrete is

i nappropri ate?

A No. 1'mnot saying nothing at all, no
such thing. |[|'mjust saying exactly what | found.
Q Is it your testinony that concrete at the

Stearns Road site is not inappropriate?

A | have no opinion on it.

Q Have you used concrete from denolished
buil dings as riprap in waterways on Forest Preserve
District property?

A Yes, | have.

Q And have you used asphalt renmoved from
roadways as foundation material for new roads on

Forest Preserve District property?
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A Yes, | have.

MR STICK: | have no further questions at this
time.

MR, MAKARSKI: | just have a couple. Excuse
me.

THE HEARI NG OFFICER |'m sorry.
Ms. O Connel | ?

M5. O CONNELL: | have no questions.

THE HEARI NG OFFI CER:  Thank you.

M. Makar ski ?
REDI RECT EXAM NATI ON

BY MR MAKARSKI :

Q Did you testify you had no prior know edge
or involvenent with the site before this series of

tests?

A Yes.

Q And you said there was vegetation grow ng
on the places where you worked?

A Yes, sir.

Q Was that planted vegetation or sonething
t hat appeared to be natural ?

A Most |y weeds.

Q Gew there on their own?

A Yes, sir.
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Q And you said it snowed there that day?
Yes, sir.
Q Did that interfere with your ability to do
your job and to do your testing?
No, sir.

You acconpli shed what you wanted to do?

> O >

Yes, sir.

Q And there was sone di scussion about that
Phot ograph 14- N possi bly being not of the particul ar
test pit that you said it was on the photograph

A 14-N? \Which one was that?

Q A smal |l amount of -- | forget which. It
probably woul d be one --

A Right. | think this one is m xed up

Q It's supposed to be -- what does that say?

VWich test pit is it fron®

A | don't know, sir. Al | knowis it's --
there is a | ot nore concrete there. | would not --
| don't think -- | don't think I would have said a

smal I amount showi ng that nmuch concrete.

Q Is that a photograph taken, though, of the
date that you were out there?

A Yes, sir.

Q And it is one of the test pits that you
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dug?

A Yes, sir. The |abels have been switched
so many tinmes, | can't be responsible for that.

Q But that does truly depict what you were
doi ng out there that day?
Yes, sir.
And what you observed?

Yes, sir.

O r» O >

Even t hough the nunber may be different?

A Yes, sir.

MR, MAKARSKI : | have nothing further

THE HEARI NG OFFI CER:  Recr oss?

RECROSS EXAM NATI ON
BY MR STICK

Q M. Urbanski, is Photograph 14-N a
potential duplicate photograph of sonething el se
that's in the exhibit?

A It's possible.

Q Wth the snow on the ground on the date
you visited the site to do your test pit
excavations, isn't it correct that you couldn't
clearly see what was on the surface of the site?

A No, sir. | told you there was no snow on

t he ground when | cane there.
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Q For the first test pit, correct?
A Ri ght, for a couple hours.
Q After the snow had fallen, isn't it
correct that you could not clearly see what was on
the surface of the site?
A | could pretty well see.

Q The snow covered the entire surface,

correct?
A It wasn't that deep
Q Isn'"t it correct that it covered the

entire surface?

A By the end of the day it did.

MR, STICK: | have no other questions.

THE HEARING OFFICER: All right. M. Urbanski,
you did not enter any of the test pits, did you?
Did you go down into any of the test pits?

THE WTNESS: No, sir.

THE HEARI NG OFFI CER:  And were you wor ki ng,
just you and the backhoe operator?

THE W TNESS: Yes, sir.

THE HEARI NG OFFI CER: And on your report, you
have that a | and surveyor designated the grids. |Is
that why -- is that where the designations for the

stations cones up?
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THE WTNESS: | made up the designations from
the points that he surveyed, yes, sir.

THE HEARI NG OFFI CER:  Ckay. Thank you,

M. Urbanski. You may step down.

MR MAKARSKI: M. Wells is here to continue
his cross. | don't knowif you want to do that now
or after lunch.

THE HEARING OFFI CER: W might as well do it
after lunch. W wll break for |unch.

(Whereupon, a recess was taken.)
AFTERNOON SESSI ON
THE HEARI NG OFFI CER  Back on the record.
Prelimnarily yesterday, | may have m ssed

it. The Respondents noved for the adm ssion of
Respondent s’ Exhi bit Nunber 6, which would be Page
seven of 12 of some of these specifications here.
Did you object?

MR, MAKARSKI :  No.

THE HEARI NG OFFI CER:  Respondents' Exhibit 6 is
adm tted.

THE HEARING OFFICER M. Wells is recalled to
the stand. You are still under oath from
yest er day.

THE WTNESS: Al right.
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THE HEARI NG OFFI CER:  You may begi n.
MR, STICK:  Thank you, your Honor
(The wi tness was previously sworn.)
HAROLD M WELLS,
called as a witness herein, having been first duly
sworn, was exam ned upon oral interrogatories, and
testified as foll ows:
CONTI NUED CROSS EXAM NATI ON

BY MR STICK

Q Good afternoon, M. Wlls.

A Good afternoon.

Q I just want to clear up a couple things
that we went into briefly yesterday.

VWhen you visited the site on January 22nd,

1993, it was your understanding that the piles of
br oken concrete that you saw at the facility had
been brought on site fromoff site |locations,
correct?

A | don't know where the concrete cane
from It was stockpiled there, yes.

Q It was your understandi ng, though, that it
had conme on to the Stearns Road site from sonme off
site | ocation?

A | would have to assunme so, yes.
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Q And you didn't determine that it was
necessary on or after January 22nd, 1993, to report
to anyone at the Forest Preserve that Bluff Gty was
crushi ng and processing broken concrete at the
Stearns Road site, correct?

A Correct.

Q And you didn't feel it was necessary on or
after January 22nd, 1993, to report to anyone at the
Forest Preserve that Bluff Cty was bringing
concrete on site fromoff site [ocations?

A That's correct.

Q In fact, nothing about the operations you
observed on January 22nd, 1993, struck you as

significant or unusual at the Bluff Gty |location

correct?
A Correct.
Q M. Wells, there is no nention in your

daily log entries for March 1st, 1993, regarding
petrol eum odors, diesel fuel odors, or any other
ki nd of odors at the site, correct?

A That's correct.

Q That's not somnething you | ogged into your
daily log on March 1st, 1993?

A That's correct.
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Q Now, on direct, you indicated that you had

snel l ed sonme sort of petrol eum product at the site,

correct?
A That's correct.
Q Is it possible, is it not, that sone or

all of the odor that you snelled may have enmnated
fromthe heavy equi pment that was bei ng operated on
the site?

A In ny experience, | would say no, that's
not probabl e.

Q But it is possible, correct?

A | would say it might be possible if the
machi ne was | eaki ng fuel or sonething was
mal f uncti oni ng.

Q O if the gas cap was off?

A O if the gas cap was off, yes.

Q So it's sonmething you can't rule out,
correct?

A Correct.

Q During your visit on March 1st, 1993, you
took no photos of the site, correct?

A That's correct.

Q And you did no testing of the soil on that

date, correct?
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A Correct.

Q And you did no testing of the water at the
site on that date, correct?

A That's correct.

Q And you dug no test pits on March 1st,
1993, to determ ne what was bel ow the surface of the
site, correct?

A Correct.

Q Now, on March 18th, 1993, you visited the
site for approximately a half hour, correct?

A | believe so, yes.

Q VWhen you entered the site, you did not
stop at the gate, correct?

A Correct.

Q And you did not check in with anyone from
Bluff Cty, correct?

A That's correct.

Q On March 18th, 1993, you did not take any
phot ographs of the site, correct?

A Correct.

Q You performed no soil sanple at the site,
correct?

A That's correct.

Q You took no water sanples at the site?
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A That's correct.

Q And on March 18th, 1993, you dug no test
pits at the site to determ ne what nmay be bel ow t he
surface of the site?

A Correct.

Q On March 19th, 1993, when you visited the
site, you did not stop at the gate, correct?

A That's correct.

Q You did not check in with anyone from
Bluff Cty, correct?

A Correct.

Q And you did not take any photos of the
site on March 19th, 1993, correct?

A That's correct.

Q You did not performany soil sanples at
the site on March 19th, 19937

A That's correct.

Q And you did not take any sanple of any
water at the site on March 19th, 1993, correct?

A That's correct.

Q And on March 19th, 1993, you dug no test
pits to determ ne what m ght be bel ow the surface of
the site, correct?

A Correct.
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Q M. Wlls, isn't it correct that there is
no mention in your daily log entry for March 23rd,
1993, regardi ng petrol eum odors, diesel fuel odors,
or any other odors at the Stearns Road site?

A | believe that's correct.

Q And on March 23rd, 1993, you took no
phot ographs of the site, correct?

A That's correct.

Q You did not perform any sanple either of
the soil or water at the site on March 23rd,
correct?

A Correct.

Q And you dug no test pits on that day to
det erm ne what may be bel ow t he surface of the site?

A That's correct.

Q In fact, other than the video, you took no
phot ographs of the site at any tine during any of
your visits to the site in March of 1993, correct?

A That's correct.

Q And you didn't take any photographs after
March of 1993, correct?

A Correct.

Q Isn't it also correct that you never dug

any test pits at the site in order to determ ne what

L. A REPORTING (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

348
m ght |ay below the surface of the site at any tine?

A That's correct.

Q And you did not personally perform any
soi|l sample at the Stearns Road site at any tinme
during any of your inspections of the site?

A That's correct.

Q And isn't it also correct that you never
at any tine nade any nention in your daily log for
any date regardi ng petrol eum odors, diesel fue
odors, or any other odors at the Stearns Road site?

A That's correct.

Q Now, M. Wells, did you ever pick up and
renove fromthe Stearns Road site any of the
material that you have identified during your
testimony as potentially objectionable?

A No.

Q You never sent any of that material off
site to a landfill, correct?

A That's correct.

Q And you never arranged for anyone el se
fromthe Forest Preserve District to send any of
that material to a landfill?

A That's correct.

Q Now, | want to draw your attention to the
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date March 4th, 1993. That was the date that you
went to the site and shot the video, correct?

A That's correct.

Q Wuld it be fair to say that all your
observations of the site prior to March 24th of
material at the site were observations of what was
lying on the surface or only partially buried at the
site?

A | would say so, yes.

Q And is it also fair to say that prior to
March 24th what you had seen at the site were piles
of material that had been apparently unl oaded from
trucks, correct?

A Not entirely. What | observed out there
was piles that had been | evel ed by machinery.

Q You couldn't tell, though, whether what
you were observing was the final state for any
particul ar area on the site, correct?

A That's correct.

Q You coul d observe what you observed, but
you could not from what you observed draw any
concl usions as to whether that was the intended
final configuration of a portion of the site that

you wer e observing?
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A That's correct.

Q And you coul d not determ ne during any of
your visits to the site whether or not what you saw
was intended to remain there indefinitely?

A That's correct.

Q VWhat portion of the site was your video

A The sout hwest corner.

Q Wuld it be fair to say that that video
was shot in an area of the site that had the
approxi mat e di nensi ons of about 100 feet by 100
feet, 100 feet square?

A | would say it's nore like three to 400
feet square

Q VWat -- let me back up

VWhat area of the site did you wal k around?
Wul d that be an area that was approximately 100
feet by 100 feet?

A | believe the fil mshows the sout hwest
fence line, and that area, in ny approximation
woul d be three to 400 feet square down to the
water's -- the existing ponds water's edge.

Q Now, are you famliar with the proposed

recl amati on plan for the site?
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A No.

Q And you don't know where the | ake that was
intended for the site ultimtely was to be
constructed, correct?

A That's correct.

Q So you don't know where in relation to
where the | ake would ultimately go you were shooting
your vi deo?

A That's correct.

Q In other words, when you shot videotape of
water, you don't know whether that's water that was
ultimately going to be part of the | ake or water
that was being filled and would ultimately be dry
| and, correct?

A That's correct.

Q Now, when you were shooting your video on
March 24th, you shut the video canera off for
certain periods of tinme?

A Yes.

Q Is it fair to say that you were wal ki ng
around t he site photographi ng or videotaping what
you found to be significant?

A Yes.

Q And is it fair to conclude that during
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t hose periods when you did not have the video canera
runni ng, there was nothing that you were observing
that you found significant enough to vi deotape?

A | have never operated that particul ar
canera before, and | think I inadvertently took ny
finger off the button where it automatically shuts
of f.

Q So you are saying it automatically shut

of f during a portion?

A As we were wal ki ng around the site, yes.

Q Do you also recall intentionally shutting
it off?

A No.

Q Do you renmenber intentionally shutting it
off to reshoot certain itens?

A | mght have, yes.

Q Were there tines during your investigation
that you shut the camera off and refocused it on
some ot her aspect of the site?

A Probably, yes.

Q There were al so portions of your video
that it appears that you were panning the canera
back and forth. Was that sonething that you recal

doi ng, panning the canera fromright to left and
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then back to right? Do you recall doing that on
March 24t h?

A Yes.

Q And there were several tines on the
vi deot ape where it appeared you attenpted to
vi deotape certain itens such as the tire from
several different angles. Do you recall that?

A Yes.

Q Now, there was, in fact, only one tire at
the site that you saw, correct, on March 24t h?

A Yes.

Q And, in fact, that's the only tire you' ve
ever seen at the site, correct?

A Yes.

Q The effect, however, of panning back and
forth and shooting an itemfromdifferent directions
is that it appears on the videotape that sone of
these itens are appearing on nore than one
occasion. Wuld you agree with that?

A | believe | filmed the tire twice. One
was a general pan. The other one was a cl ose-up.
If I recall.

Q Wul d you agree with ne that there are

items in your videotape that appear nore than tw ce
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or nore than once?

A Yes.

Q And when | say itens that appear nore than
one, | nean the same precise itemthat appears nore
than once such as the sane pi pe nay appear nore than
once.

A Yes.

Q Now, on March 24th, you did not prepare a
Il og of any sort regarding the itens that you
observed on the site, correct?

A Correct.

Q And, in fact, after March 24th, you never
prepared a | og, correct?

A | believe | did when | was out there
maki ng sure that no fill was comng on site. | have
| ogs after March 24th, yes.

Q | mean, at no tinme on March 24th or any
time thereafter did you prepare a | og of what you
observed on March 24th?

A Ch.  No.

Q So yesterday when you identified certain
items on the video, you did not have the |uxury of
confirmng those itens with a |l og that you had

prepared, correct?
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A That's correct.

Q And some of those itens -- | think you
stated in your testinony you weren't sure what, but
it | ooked |ike something. Do you recall that type
of testinony?

A Yes.

Q Wuld it be fair to say that sone of the
items on that videotape, particularly those in the
background, you may not be 100 percent sure it is
what you have identified it to be, correct?

A It was very difficult to identify what I
was | ooking at on this particular video when it's on
a pause cycle. | could look at the tape again. 1'm
99 percent sure | could identify everything that's
in that video.

Q Yest erday when you identified certain
items, it had been paused, correct?

A Yes.

Q Now, the itens that you identified on the
vi deo, you don't know whether the operator of the
site intended to segregate sone of those itens out
of the fill material, do you?

A No, | don't.

Q Yesterday on the video you identified a
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pile of corrugated netal pipe. Do you recall that?

A Yes.

Q And they were all piled up off by
t hensel ves on one particular portion of the site,
correct?

A That's correct.

Q You didn't see any of those corrugated
nmet al pi pes being dunped froma truck, did you?

A No, | didn't.

Q And you did not see any of those
corrugated netal pipes being noved at any tinme while
you were on the site?

A No.

Q So you don't have or you don't know how
that pile of corrugated netal pipes got to be piled
in that particular |ocation, correct?

A That's correct.

Q It is conceivable to you that these
corrugated netal pipes may have been segregated and
pl aced there by the operator pending renoval to an
off site location, correct?

A That woul d be a possibility.

Q Now, yesterday in the video, you or

M. Ut referred to boiler or slag material. Do you
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recall that portion of the video where there is an
audi o portion that refers to boiler or slag
material ?

A Yes.

Q You are not sure that that nmaterial canme
froma boiler, are you?

A | couldn't be sure, no.

Q And you are not sure it's slag materi al
are you?

A Can you repeat that?

Q You are not sure it's slag materi al
correct?

A No. That's correct.

Q And you can't rule out the possibility
that that material that is referred to as boiler
slag material may, in fact, be naturally-occurring
red soil or aggregate, correct?

A Correct.

Q Yesterday during the video, you nentioned
some filmthat you say you saw on the water. You
didn't sanple that film did you?

A No.

Q And at no tinme did you snell that film

did you?
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A No.

Q Now, | want to clear up -- on the video,
M. Ut refers to sewer pipe, and | think during
your direct you referred to that same type of
material as clay tile. In your mnd, when M. Ut
refers to sewer pipe, he's tal king about clay
tile -- he's tal king about what you would call clay
tile, correct?

A I wouldn't know what M. Ut's thoughts of
clay tile are.

Q VWhen you use the termsewer tile, you are
referring to clay tile, right?

A No. I'mreferring to clay tile. Sewer
tile can be clay tile. Sewer tile can be PVC.
Sewer tile can be cast iron

Q VWhat you saw on the site was clay tile?

A Yes.

Q And you don't know if that clay tile cane
froma sewer or sone other source?

A No, | don't.

Q It may have been farmtile for all you
knew?

That's correct.

Q And there is nothing about clay tile that
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you saw on the site that would | ead you to believe
it may have cone froma sewer as opposed to sone
ot her source?

A That's correct.

Q On March 24th while you were taking the
vi deotape or at any time on March 24th, what was the
cl osest you got to the dozers?

A Ch, it probably would be a coupl e hundred
feet.

Q And t he dozers were -- or the front-end

| oaders | guess were what's on the video, but those

pi eces of machinery were pushing fill material
correct?
A That's correct.

Q And you got no closer than a couple

hundred feet, correct?

A M ght have been a little closer. |'m not
sure now.

Q But in that general area?

A Yes.

Q And so fromthat distance, you are really
not able to see whether or not there was anythi ng
that you would refer to as inappropriate in the fil

material that's being pushed by that front-end

L. A REPORTING (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

360

| oader, correct?

A | believe the filmshows some asphalt
com ng off one truck being pushed into the water, if
| recall.

Q Was it being pushed by the front-end
| oader or coming off the truck?

A | believe the section of the film showed
it comng off the truck

Q So you didn't see the asphalt being pushed
by the front-end | oader and worked either into the
fill material or into the water, correct?

A | can't recall if that was on the filmor
not .

Q O her than asphalt, you didn't see any
kind of itemthat you identified as potentially
i nappropriate being worked into the fill or pushed
into the water on March 24th, correct?

A I thought | had | ogged in sonething about
GC Trucking on that date on March 24t h.

Q On March 24th, there is no entry in your
log --

A kay. |1'msorry.

Q ~-- is there?

A No. That's correct.

L. A REPORTING (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

361
Q Did you take any soil sanples on March
24t h?
No.

Did you dig any test pits on March 24t h?

> O >r

No.

Q And did you take any sanples of any water
on March 24t h?

A No.

Q Wul d you agree with ne, M. Wlls, that
it is a conmon-related activity in this area in
m ni ng operations to inport outside fill material
when it beconmes necessary to construct an
i nprovenent after the mning is conplete?

MR, MAKARSKI: Objection. It's way beyond his
direct. He just testified as to what he did -- went
out there and did and observed.

MR STICK Well, this witness on direct, your
Honor, has identified what he calls inappropriate
material, and | just want to make sure that his
understanding is that material fromoff site can be
appropri ate.

THE HEARING OFFICER:  All right. Objection
overruled. M. Wells?

THE WTNESS: | imagi ne under certain
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circunstances it would be appropriate.
BY MR STICK

Q Do you know that after the Stearns Road
site was shut down that the Forest Preserve District
constructed a haul road on that site?

A Yes.

Q And it was built by the Forest Preserve
District, correct?

A Yes.

Q And do you know that the Forest Preserve
District used its own dozer in constructing that
haul road?

A | believe they did.

Q And do you know t hat aggregate from of f
site was used to haul onto the site and used to
build that haul road on the Stearns Road site?

A Yes.

Q Now, recently the Forest Preserve District
used concrete riprap to stabilize the banks of the
DuPage River in the Churchill Downs or Churchill
Wods Forest Preserve?

A Correct.

MR, MAKARSKI :  Obj ecti on.

MR, TUCKER: (bj ecti on.
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MR MAKARSKI: It's way beyond the scope and
not relevant to this proceeding.

MR STICK:  Your Honor, on direct exam nation
he tal ked about concrete and identified concrete in
the video as sonmething he felt was inappropriate. |
believe this is clearly within the scope of cross
exam nation. He sat there yesterday and said there
is a piece of concrete, there is a piece concrete,
and I think I have the right to exam ne him
regarding his use of concrete on Forest Preserve
District property.

THE HEARI NG OFFI CER:  Hi s own personal ?

MR STICK:  Yes.

THE HEARING OFFI CER:  All right. Well,
continue for the time being. | don't know how far
will let you go.

MR STICK: Let me see if | can lay a
foundation on it being his personal responsibility.
BY MR STICK

Q You were the construction inspector for
the Churchill Wods Forest Preserve when they were
doi ng the shoreline stabilization, correct?

A That's correct.

Q So you inspected that site and saw the
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progress that the contractor was naking with the
shoreline preservation, correct?

A That's correct.

Q So you have personal know edge regardi ng

the use of concrete at the Churchill Wods Forest
Preserve?
A That's correct.

Q And, in fact, it was your responsibility
as a Forest Preserve District inspector to confirm
that the contractor's use of concrete at that
Churchill Wods Forest Preserve met with the
contract specifications and requirenents, correct?

A That's correct.

Q So it was your responsibility to deterni ne
fromthe Forest Preserve's point of view whether the
use of concrete was appropriate?

A Yes.

Q Now, this concrete we are referring to is
br oken concrete, correct?

A That's correct.

Q And it has cone fromoff site excavation
activities, correct?

A Yes, it has.

Q And, in fact, it is broken curbing and
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si dewal k, correct?

A Yes.

Q Now, the concrete is being brought from
off site to the Churchill Wods Forest Preserve by
the contractor pursuant to its contract with the
Forest Preserve, correct?

A That's correct.

Q Churchill Wods, by the way, is not a

landfill site, correct?
A That's correct.
Q It's not a permtted |landfill?
A Correct.
Q Sorre of this concrete, when it conmes to

the Churchill Wods Forest Preserve, has rebar
sticking out of it, correct?

A That's correct.

Q Concrete is being hauled to the Forest
Preserve property in semtrucks, correct?

A Correct.

Q And the concrete -- the broken concrete,
si dewal k, and curbing is going to be |aid about two
feet wide for about 1,000 feet along the banks of
t he DuPage River, correct?

A That's correct.
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Q And the contract specifications called for
this broken concrete, sidewal k, and curbing to be
placed in the water itself, correct?
A Not exactly in the water. It was used to

stabilize the shoreline.

Q It will be in contact with the water,
correct?

A No.

Q Well, the broken concrete will be in
contact with the water, will it not?

A I imagine if the soil surrounding the

concrete would be. The procedure was to stabilize
the shoreline, so basically a trench was dug between
the water and the shoreline. The broken concrete
was placed in that void.

Q And the top of the broken concrete is
exposed to the water, correct?

A No.

Q Well, is it not correct that parts of that
concrete are exposed to the water?

MR, TUCKER: (Objection. He has answered that
qguestion three tines now

THE HEARI NG OFFI CER  Sust ai ned.
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BY MR STICK

Q Let me ask you this.

So it's your testinmony that the concrete
is being buried at the Churchill Wods Forest
Preserve?

MR, MAKARSKI: Objection. That's not what he
said, and we have been through this already.

MR STICK: Well, | think that is what he said,
and | just want to clarify it.

THE HEARING CFFICER  It's overruled. Let's
see if we can clarify this.

THE WTNESS: This project -- again, | wll
state the project. | will try to clarify everything
here.

Yes, it was buried. It was a controlled
project. The broken concrete was wthin | DOT
specifications. It was placed in a trench to
stabilize the shoreline. On top of the concrete
were placed three enstoned gabi on baskets. On top
of the gabi on baskets were placed |ayers of
flagstone. So | guess to answer your question, yes,
the concrete is buried.

BY MR STICK

Q It is buried in either the bed of the
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river or the bank of the river, correct?

A On the bank of the river, yes.

Q And this contract is being perforned
pursuant to | DOT specifications?

A Yes.

Q Whul d you characterize the activity at the
Churchill Wods Forest Preserve as using concrete to
construct an enbanknent ?

A | guess you could say yes, yes.

MR STICK:  Your Honor, | want to mark three
exhi bits.

THE HEARI NG OFFI CER:  All right.

MR STICK:  Seven, eight, and nine.

(Respondents' Exhibit Nos. 7, 8, and
9 marked for identification
9-24-97.)

MR STICK:  Your Honor, may | approach?

THE HEARI NG OFFI CER:  Yes.

MR STICK: This one | have, | want to tender
t he photograph to the w tness and tender photograph
duplicates to parties and your Honor. This would be
Exhi bit Number 7.

MR STICK:  Your Honor, this will be Exhibit 8,

Respondents' Exhibit 9.
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MR STICK: My | approach the w tness?

THE HEARI NG OFFI CER:  Yes.

MR, MAKARSKI :  Your Honor, as a prelimnary
matter, | know these have nothing to do with our
side, and I'mgoing to object. Again, with this
other situation, first, it is not within the direct,
and secondly, it certainly is far afield from
anything that's relevant to what we are trying here
today. If we are going to bring in all of the
Forest Preserve sites and all 23,000 acres, it wll
be unendi ng.

THE HEARI NG OFFI CER: | understand your
objection, and I"'mgoing to allow M. Stick to
finish up with this one site, and we will let it
rest at that.

MR STICK: My | approach the w tness?

THE HEARI NG OFFI CER:  Yes.

BY MR STICK

Q M. Wells, let ne show you what i s marked
as Exhibits 7, 8, and 9.

Starting with Exhibit 7, do you recognize
Exhi bit 7 as a photograph of Churchill Wods Forest
Preserve?

A Yes, | do.
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Q And does that accurately portray
construction activities taking place at the
Churchill Wods Forest Preserve?

A Yes, it does.

Q Does Exhi bit 7 depict broken concrete at
the Churchill Wods Forest Preserve?

A Yes.

Q And this is the broken concrete that you
were tal king about, correct?

A Are you tal king about these |arge pilings
her e?

Q Large pilings and the concrete in the
backgr ound.

A Yes.

Q And the | arge piles have rebar sticking
out of the top, correct?

A Yes, they do.

Q And these | arge pilings have been brought
to the site by the contractor, correct?

A Correct.

Q For later use in this shoreline
stabilization project, correct?

A Correct.

Q Let me refer you to Exhibit 8 Is that a
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phot ograph of Churchill Wods Forest Preserve?

A Yes.

MR, MAKARSKI: | have the sane objection to
this as | previously did.

THE HEARING OFFICER: | will note your
continui ng objection to this line of questioning on
the Churchill Wods.

MR MAKARSKI :  Ckay.

BY MR STICK

Q Does Exhibit 8 depict the Churchill Wods
Forest Preserve?

A Yes.

Q And it depicts the project shoreline
stabilization project that was bei ng conducted by
the Forest Preserve, correct?

A Yes.

Q And does Exhibit 8 truly and accurately
depict that shoreline stabilization project or a
portion of the project?

A A portion of the project, yes.

Q And Exhibit 8 depicts concrete pilings
t hat have been brought to the site by the
contractor, correct?

A That's correct.
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Q And it also depicts rebar protruding from
the top of this concrete pile, correct?

A Yes, it does.

Q Let me refer you to Exhibit Nunmber 9. |Is
Exhi bit Nunber 9 a photograph of the Churchill Wods
Forest Preserve?

A Yes, it is.

Q And does Exhibit 9 accurately and truly
portray a portion of the shoreline preservation
project or stabilization project being inplenented
at the Churchill Wods Forest Preserve?

A Yes, it does.

Q This is where the concrete is being noved
down closer to the water, correct?

A It looks like it's been stockpiled al ong
the project linmts, yes.

MR STICK:  Your Honor, | would nove for the
adm ssi on of Respondents' Exhibits 7, 8, and 9.

MR, MAKARSKI: Well, | object on the rel evant
i ssue and the scope issue, which I already said.

MR STICK: Your Honor, this witness sat on the
stand and shot a photograph and tal ked about a
phot ograph on direct exam nati on where he went to

the Stearns Road site and phot ographed concrete, and
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he testified that he photographed the concrete and
hi ghl i ghted the concrete in his testinony because he
thought it was inappropriate. | think this is
appropriate within the scope of cross exam nation
and is appropriate i npeachment of this wtness
testi nony about the appropriateness of concrete.

THE HEARING OFFICER: All right. Well, not
ruling on whether this witness is being i npeached by
these exhibits, I will admt them

MR, STICK:  Thank you.

Your Honor, | had a couple nore areas |
wanted to cover with M. Wells, and I will be very
brief, but I did have one nore area that | was going
to go into very briefly about activities on other
Forest Preserve District pieces of property. You
had i ndi cated you would |l et ne conplete this one,
and I am asking now for perm ssion to explore one
nore very briefly.

MR, MAKARSKI: | object.

THE HEARING OFFICER: All right. | think that
we have gone far afield on this, so your request is
deni ed.

MR, STICK: On grounds of rel evancy?

THE HEARING OFFICER:  On the grounds that it is
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way beyond the scope of the direct, and I'mnot sure
of the relevancy of the information. To the extent
that -- | know this doesn't shorten things up, so if
you wi sh to make an offer of proof, you may do so

MR STICK: | was going to ask for that and
then see how you wanted to handl e that.
May | make the offer of proof with the
wi tness on the stand?
THE HEARI NG OFFI CER Yes, you nay.
MR, STICK:  Thank you, your Honor
THE HEARING OFFICER: It woul d be hel pful if

you woul d desi gnate when you begi n and when you

end.
MR STICK: |'mbeginning ny offer of proof at
this point.
MR, MAKARSKI: And | object to the offer of
pr oof .
THE HEARI NG OFFI CER:  Yes, sir.
BY MR STICK

Q M. Wells, periodically the Forest
Preserve District accepts topsoil excavated from of f
site construction activities for use on Forest
Preserve District property, correct?

A Correct.
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Q And during 1993, an excavator nanmed Mario
Conte excavated topsoil at a construction site at
Irving Park and O Leary Drive and transported that
topsoil to Forest Preserve District property,
correct?

A That's correct.

Q And this began approximately July 23rd,
1993, correct?

A Correct.

Q Mari o Conte was an excavator for
i ndustrial parks and construction sites, correct?

A Correct.

Q Mari o Conte haul ed that topsoil to the
Draper property, which is now part of the Maple
Meadows Gol f Course, correct?

A Correct.

Q Topsoi |l was being used in construction of
the new golf course on Forest Preserve District
property, correct?

A Correct.

Q Now, the Forest Preserve District did not
pay Mario Conte for this topsoil, correct?

A That's correct.

Q And, in fact, Mario Conte paid for his own
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trucking of the topsoil to Forest Preserve District

property, correct?
A Correct.
Q No tests were conducted to deternine

whet her the topsoil was clean, correct?

A Visual tests to nake sure there is no
debris in the topsoil. Chemcal tests, no
Q No chem cal anal ysis was conducted to

determ ne whether, for instance, there was
contam nants in the topsoil, correct?

A Correct.

Q Now, Mario Conte transported a couple
t housand cubi c yards of topsoil to the Forest

Preserve District property of the Draper property,

correct?
A Correct.
Q Pursuant -- let me back up

Thi s was sonething you were in charge of
i nspecting, correct?
A Correct.
Q And so this was one of the activities
during your tinme in 1993 that you periodically
i nspected, correct?

A That's correct.
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get a landfilling permt for the Draper property,
correct?

A | couldn't tell you. 1 don't know.

Q Vll, is the Draper property a landfill?

A No.

Q So it's not a permitted landfill, correc

A I would assune --

MR, MAKARSKI: (Objection. He said he didn't
know if they had a permt.
BY MR STICK

Q Do you know whet her the Draper property
a permtted landfill?

A No, | don't.

Q Do you know whether it's an operating
landfill?

A No, | don't.

Q Wl l, you know it's not an operating
landfill?

A Yeah. It's not an operating landfill,
yes, correct.

Q And in 1995 and '96, topsoil froma
construction site at Chicago and Quarry Road was

taken to the Mallard Lake Recreation Area, right?
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A Yes.

Q And it was not taken to the Mallard Lake
Landfill. It was taken to the Mallard Lake
Recreation Area, correct?

A That's correct.

Q And the construction site fromwhich this
topsoil was excavated was not on Forest Preserve
District property, correct?

A That's correct.

Q The topsoil was stockpiled at the Forest
Preserve District property for future use at Mallard
Lake, correct?

A Yes.

Q And the topsoil spread approximately wth
a six-inch layer across the recreational area?

A Yes.

Q And it served as surficial soil for
sustai ni ng vegetation, correct?

A That's correct.

Q There is a |l ake, picnic shelter, and a
park at Mallard Lake Recreation Area, correct?

A That's correct.

Q Now, approxi mately 15,000 cubic yards of

topsoil were taken during 1995 and '96 to the
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Mal | ard Lake recreational facility, correct?

A Correct.

Q And no chemical testing or analysis of the
topsoil was done to determ ne whether it was
contam nated wi th petrol eum products or ot her
contam nants, correct?

A That's correct.

MR STICK: That's the end of ny offer of
proof. | do have two quick areas to wap up on
cross, and | will be done.

THE HEARI NG OFFI CER:  All right.

MR, MAKARSKI: Let me, just for the record,
object to this offer of proof. It also gets into an
area that has nothing to do with this case, use of
topsoil.

THE HEARI NG OFFI CER | under st and,

M. Makarski. | have ruled that it's -- | have
uphel d your objection and allowed this in as an

of fer of proof, and then if either side wi shes to
appeal that and have the Pollution Control Board
overrule it, and then it would be allowed to stand
as evi dence.

MR STICK: My | continue?

THE HEARI NG OFFI CER: You may conti nue.

L. A REPORTING (312) 419-9292
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Q M. Wells, you are not a hydrogeol ogi st
are you?

A No.

Q And you have no particular training in
hydr ogeol ogy, do you?

A No.

Q You have never conducted any

hydr ogeol ogi cal investigation of the Stearns Road

site, correct?

A

Q

Correct.

And you have never conducted any ground

wat er investigation of the Stearns Road site,

correct?

A

Q

That's correct.

And you don't know whet her the body of

water that was at the Stearns Road site on March

380

24t h, 1993, was being recharged with ground water or

surface water runoff, correct?

A

Q

Correct.

Your statenment yesterday during direct

that the water at the site was ground water was

sinmply your specul ation as a | ayman, correct?

A

Correct.
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refer you to
11. Let me refer you
| ast sentence of that
that states, "It was our

was suitable as per the

license agreenent."” Do you see that?

A Yes.

Q Now, this is your observation report,
correct?

A That's correct.

Q And -- I'msorry. I'mtold by ny
co-counsel that | msread that |ast sentence.

MR MAKARSKI: Yes. It's unsuitable.

MR STICK: My | back
THE HEARI NG OFFI CER
BY MR STICK
Q M. Wlls, that
was our

per the |icense agreenent,"’

Yes,

| ast sentence reads,

determnation that the fill

Honor ?

up, your

you nay.

"t

i's unsuitable as

correct?

observation report,

A Yes. That's correct.
Q Now, this is your
correct?

A That's right.

Q And you wrote these words,

L. A REPORTI NG
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Yes, | did.
Q And when you say our determ nation, you
meant your determ nation and Mark Vierck's

determ nati on, correct?

A Correct.
Q But, in fact, you never mmde the
determination that the fill material at the site was

unsui tabl e per the |icense agreenment, did you?

A After discussing what know edge Mark
Vierck had, the license agreenent had in it, it
was -- | guess you could say it was our
det erm nati on.

Q You never nade that determ nation?

A I never nade the determ nation.

Q And that's because you had never read the
i cense agreenment, correct?

A Correct.

Q And you had not read the |icense agreenent
and did not read the license agreenent on March
24th -- I'msorry -- on March 1st, 1993, correct?

A Correct.

MR, STICK:  Your Honor, | renew nmy notion to
strike that |ast sentence of that observation report

as hearsay and inappropriate and i nconpetent from

L. A REPORTING (312) 419-9292
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this witness. | really think as a practical matter
it can be acconplished by redaction, and | would ask
that that be done.

THE HEARI NG OFFI CER:  Counsel ?

MR, MAKARSKI: | think it should stay. It's
part of his report. He said here he clarified it.
He discussed it with M. Vierck and it's down.

MR STICK: Then it's hearsay, your Honor.

MR MAKARSKI: [It's not hearsay he wote it.

MR KNIPPEN. But it's M. Vierck's
concl usi on.

MR STICK: But the letter is hearsay. In
fact, it's double hearsay because the letter itself
i s hearsay, and what the letter contains is hearsay
because it's not sonmething M. Wells is saying.

THE HEARI NG OFFI CER:  Ckay. Thank you. The
notion to strike that sentence is denied.

MR STICK I'msorry, your Honor. | think I'm
about done.

(Brief pause.)

MR, STICK:  Your Honor, | have nothing
further.

THE HEARI NG OFFI CER:  Thank you.

Ms. O Connel | ?
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

384

M5. O CONNELL: | do have a question or two.

CROSS EXAM NATI ON
BY M5. O CONNELL:

Q | wanted to clear up sonething from
yesterday, M. Wells. You testified that you served
that stop work notice on -- you believe it was MR
on March 25th, 19937

A Yes.

Q Do you recall that?

That's not really the case. You didn't

serve it on MR did you?

A No.

Q In fact, you served it on another entity,
correct?

A Yes.

Q Who was that?

A I"mnot sure what the person's nane was.
| believe it was Bluff Gty. |'mnot sure who they
served it to. | just acconpanied the officers.

Q And the officers served it upon an
enpl oyee of Bluff City?
A Yes.
Q In fact, you never had any contact wth

anyone from MLR any of the times you went out to
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did you?
No.

M5. O CONNELL: That's it.

THE HEARI NG OFFI CER  Thank you.

Redi rect ?

MR MAKARSKI: Yes, sir.

REDI RECT EXAM NATI ON

BY MR MAKARSKI :

Q

M. Wells, were you required to check in

wi th anyone at the site before you went in there and

did an inspection?

A

Q
A

Q

No.
And you said you have a Bl azer?
Yes.

Does the district own Bl azers other than

the one that you drive?

A

> O >» O

Q

Yes, they do.

How many, do you know?

It's probably ten or 12 of them
That ot her enpl oyees have?

Yes.

Now, when you drive down Stearns Road

wi thout going into the site, what can you see of the

Stearns Road site fromthe road?
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A It's pretty well hidden. Can't see a
whole lot. They have a woven wire fence, so
everything is pretty nmuch hidden in there.

Q Coul d you see the off site material ?

A You coul d see sone of the piles, yes.

Q Now, is it your job to inspect all of the
projects that the district is doing with respect to
construction?

A It's ny duty to inspect the projects that
are funded in the construction and devel opnment fund.

Q Was the Stearns Road project funded in the
constructi on and devel opnent fund?

A No.

Q So you had no responsibility with respect
to the site?

A No.

Q No, you didn't or --

A No. | didn't have any responsibility to
i nspect that site.

Q Why did you not record the petrol eum odors
that you noticed in your diary?

A If | recorded everything that | see on
every inspection project, | would have vol unes of

diaries. As | tried to explain before, these are
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short notes to jog ny nenory for my observation
reports and jog nmy menory for time counting.

Q And that's the same reason ot her things
weren't recorded in detail?

A Yes.

Q Now, at Churchill, this concrete,
Respondents' Exhibit 7, for instance, the chunks --

A Yes.

Q -- what becane -- well, the first place is
did the district hire a contractor to do this work?

A Yes.

Q And did the district, in fact, purchase
this material to be used at Churchill?

A The contractor was paid for it, yes.

Q And what is done with the rebars? 1Is
t here anything done with the rebars before the
material is used for its final destination?

A Yes. As a matter of fact, the rebar is
cut off, and what is rather deceiving, and | wasn't
asked the question, if these pilings were used, no,
they were rejected and noved off site. They
attenpted to break theminto two-foot pieces, as you
see the other concrete, and breaking a

cylindrical -type of piling like this into two-foot
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squares was rather difficult for the contractor
They were | oaded and haul ed of f site.

Q So this material that we see in Exhibits 7
and 8 of the Respondents' was rejected and never
used in the project; is that right?

A That's correct.

Q What does the district -- that's on a

navi gabl e waterway, isn't that?

A No.

Q Is it the east branch?

A Yes.

Q Do you know if a permt is required from

the Corps of Engineers to do any banknent control
wor k?

A Yes?

MR, STICK: (Objection. Foundation

MR MAKARSKI: | asked himif he knew

MR STICK: | object because he hasn't laid the
foundati on on how or why he should know

THE HEARING OFFI CER:  All right. Sustai ned.
BY MR MAKARSKI :

Q You have worked on construction projects
for the district for a nunber of years?

A Yes.
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Q Have you done work al ong wat erways for the
district?
A Yes.

Q Are you famliar with the necessity, if
one exists, of acquiring pernmts fromthe Corps of
Engi neers to do work on wat erways?

A Not really. | just assumed all the
permts were in hand. The engi neer that designed

this particular job, the project was del ayed sone

time, | renmenber, to get the Corps of Engineers
permts | believe it was.
Q That was your under st andi ng?
A Yes.
Q On the video that you took, which we
| ooked at yesterday, | believe you testified that
you went back and showed the tire twice, | think?
A Yes.
Q VWhat was the purpose of you doing that?
A | was just panning the area. M. Ut was
standing there, so the first time | wasn't real sure

what it was. And he started -- he was nentioning
what it was, and so |I kind of zoonmed in on it a
little bit. There is no particular reason. |

didn't pick out just certain itens on that site to
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zoomin on.

Q That's what | wanted find out.

VR MAKARSKI: W have no further redirect.

THE HEARI NG OFFI CER:  Recr oss?

MR, STICK: A couple questions.

RECROSS EXAM NATI ON
BY MR STICK

Q M. Wells, referring you to Exhibits 7, 8,
and 9, the photographs, you indicated a nonment ago
that certain of the concrete here was rejected?

A Yes.

Q Wul d that be the larger itens?

A Yes.

Q The smaller itenms were not rejected,
correct?

A That's correct.

Q And that concrete was used in the
shoreline stabilization project, correct?

A If all of the reinforcing bar-- protruding
reinforcing bar was cut off of it and they were
sized according to specifications, they were all owed
to use that, vyes.

Q And, in fact, if the big pieces of

concrete shown on Exhibit 7 were broken up and the
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rebar renoved, then that concrete was al so used in
t he project, correct?

A If they could break these pilings into
suitable sizes within the specifications, they could
have used them They attenpted that -- | believe --
I["mnot sure. Exhibit 8 they attenpted that. You
could see how the concrete fell apart. So it was
rejected and haul ed off site.

Q You indicated that you can't nmake every
entry into your daily log in response to
M. Makarski's questi oning.

A That's correct.

Q My question to you is when was your first
visit to the site where you observed itens in the
fill? That was March 1st, 1993, correct?

A Yes.

Q Isn'"t it correct that on March 1st, 1993,
you noted asphalt, concrete, and sewer pipe and

not hi ng el se?

A That's correct.

Q In your daily log, correct?

A Yes.

Q And sewer pipe is clay tile, correct?
A It could be, yes.
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Q VWhen was your second visit to the site?
Was it March 18th --

A March 18th, | believe, yes.

Q  -- 1993?

Isn't it correct in your daily log entry
for March 18th, 1993, you noted asphalt and sewer
pi pe and not hi ng el se?

A | believe so, yes.

Q And again, sewer pipe is clay tile,

correct?
A Yes.
MR, MAKARSKI: | object. Let ne do --
THE HEARING OFFICER:  |I'msorry. Are you

obj ecti ng?

MR, MAKARSKI: Well, | think --

MR TUCKER: It's a point of clarification

MR MAKARSKI: darification because the word
et cetera cones in and was ignored

MR TUCKER: He's not reading directly from
the --

MR, MAKARSKI: And so it |eaves the inpression
that what he put down in the diary is sonething
ot her than what he did put down in the diary.

MR TUCKER: He told the witness that he wote
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down asphalt, concrete, sewer pipe, but, in fact, he
al so then wote et cetera.

THE HEARING OFFICER:  All right. | don't see a
real objection there. He's questioning the w tness,
so the observation is overrul ed.

MR MAKARSKI: | could ask hin®

THE HEARI NG OFFI CER:  No. He's doing recross

ri ght now

MR MAKARSKI: Ch. | thought he stopped. [I'm
Sorry.

MR STICK | was done, your Honor.

THE HEARI NG OFFI CER:  Ch, okay.

MR, MAKARSKI: I'msorry. | thought he was
finished. I'msorry.

THE HEARI NG OFFI CER°  No, we are done. W've
done cross and recross. | think we are done.

Ms. O Connel | ?

MS. O CONNELL: Not hing further.

THE HEARI NG OFFI CER:  Thank you, M. Wells.

MR MAKARSKI: W have M. Ut as our next
wi tness. Should we take a break?

THE HEARI NG OFFI CER  Yes. Let's take a
five-mnute break to get M. Ut in here.

(Wher eupon, a recess was taken.)
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MR MAKARSKI: Yes. W would like to call

M. WNakarski ?

M. Richard Ut, Ut-t.

Back on the record.

394

THE HEARING OFFICER: M. Utt, would you pl ease

st and.

call ed as

sworn, was exani ned upon oral

testified

(The wi tness was duly sworn.)

Rl CHARD UTT,

a witness herein, having been first duly

as follows:

DI RECT EXAM NATI ON

BY MR MAKARSKI :

Q
A
Q
A

Bel vi der e,

Q
A

Q

Whul d you give us your nane, sir?
Richard L. Ut, Ut-t.

And where do you reside, M. Ut?
| reside at 1201 Pearsons Par kway,
[Ilinois.

And are you presently enpl oyed?

No, | am not.

i nterrogatories,

and

Were you enpl oyed by the Forest Preserve

District of DuPage County?

A

Q

Yes, | was.

And give us the dates of that.
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A I was enpl oyed from Septenber 1975 to
Decenber 31st, 1996.

Q And what happened on that date?

A | retired. | took early -- | took the
incentive -- early retirement incentive and retired
on that day.

Q Now, what is your educational background?

A | attend the University of Illinois and
subsequently graduated fromthe Illinois Institute
of Technol ogy in 1956.

Q In what field of endeavor?

A G vil engineering.

Q Did you get a degree in engineering?

A Yes, | did.

Q VWhat did you do after you graduated from
school ?

A I worked -- during graduate -- during
University of Chicago Illinois, I worked for the
I[Ilinois Central on the Earn and Learn Program And
t hen subsequently | worked for a private engineering
conpany, Henry L. Ueg and Associates. It goes back
a long tine.

Q Wul d you spell that for the | ady?

A Ueg is Ut-e-g.
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Q Thank you. And would you continue?
A | was an associate with M. U eg.

I then worked for an excavati ng conpany,
whi ch was CP Lorocco out of Northlake, and ny job
was project engi neer and superintendent. | worked
wi th them through 1967, '68, and then at that tinme |
becane construction coordi nator of the National
Accel erator Lab, which is called the Ferm Lab now,
and | held that position until 1972.

Q And is that when you started with the
district?

A No. No. Then I worked for Ted Surick
Excavati ng Conpany roughly in that timeframe until

August of '75, and then | started with the district.

Q Did you serve in the mlitary?

A Yes, | did.

Q In what years?

A | served 1950 through 1953.

Q I n what branch?

A U S. Arny Corps of Engineers.

Q VWere did you serve?

A | served in Europe and Korea and, of

course, in the United States.

Q Did you fight in the Korean War?
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A | didn't fight it. | was there. | was
there for a few nonths

Q Now, when you started with the district,
what was your position?

A | started as a project engineer.

Q What does that involve?

A Vell, | was to -- we were conpleting
parking | ots and sonme construction sites throughout
t he preserves throughout the district, and ny job
was to supervise the construction of those sites.

Q And then did you assune another position
subsequent to that?

A Well, then in 1978 -- June '78, | took
over as superintendent of construction and
devel opnent .

Q And what responsibility does that entail ?

A That entailed the oversight of all the
district landfills, as well as other construction --
conpl ete construction of various projects throughout
the district.

Q VWhen you say the district's landfills,
does the district own any landfills?

A Yes, sir. They own two active landfills

at the site, and there would be five or six inactive
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landfills.

Q Whi ch were the two active ones?

A Mal | ard Lake and Green Valley.

Q Are they still active?

A Green Valley, | think, closed August of
| ast year of '96, and Mallard Lake is stil
oper ati ng.

Q Now, what did your duties entail with
respect to those two landfills?

A Wll, we had entered into contracts with
the operators, and ny job was basically oversight to
make sure that the operators were conplying with
their contract, and part of their conpliance, of
course, had to be that they were conplying with
existing regulations fromthe |EPA and the U S. EPA
envi ronnental | aws.

Q And what was your responsibility with
respect to the closed sites that the district had?

A Vll, nmy job was to nmake sure; nunber one,
that we were nonitoring sone of those sites, and
some of those sites required renedial action. So in
ot her words, sonme of the action that was required
was either maintenance and reconstruction

installation of nmonitoring wells, testing
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procedures, this type of effort.

Q And in your oversight of Mallard Lake and
Green Valley, did you have a responsibility to
determ ne which wastes or which material went into
t hose sites?

A Yeah. W had a procedure because a part
of the contract was that the operator had to nake
sure that if there were special waste comng in --
there was a different fee schedul e for special
waste, there were different fee schedules for hard
to handl e waste, and there was conpacted and
unconpact ed wast e.

Q Did you deal with the operators and the
| EPA with respect to --

A Yes, | did.

Q VWhat issues did you deal with them on?

A Well, in sone cases -- for instance, when
we first started -- of course, the regul ations
change as you go along. W were to nmake sure that
not hi ng cane into the site that woul d be deened
agai nst the regulations and that it would be --
what ever cane into the site would be properly
di sposed of and handl ed and i ncorporated into the

fill.
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Q Now, did the nane of your departnment
change as tine went by?

A Yes, it did. 1t changed in -- 1986 or
"87, | believe it was called governnent services,
and we -- at that tinme, | discontinued the
construction end and focused nmainly on the |andfil
pr ogr am

Q That was the responsibility at that tinme?

A That's correct.
Q How many enpl oyees were in gover nnent
services?

A They varied anywhere fromten to 12.
Q And what generally were their

responsibilities?

A VWll, we had two landfill inspectors, and
we had a landfill foreman, and then we had a
testing -- environnmental testing coordinator or

supervi sor.

Later on, we had an officer -- what we
called a conpliance officer, and we had kind of a
construction inspector that nmade sure that we were
following -- the operator was following the letter
of the contract and the letter of our draw ngs and

so forth. And then we had secretary and a coupl e of
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t echni ci ans.

Q Did you have any superfund sites that the
district owned?

A Yes. W had a superfund site, which was
Bl ackwel I . The Bl ackwel | Preserve was the superfund
site.

Q And what is the district doing about that?

A We are currently -- | guess currently now
t hey are undergoing the final program of the
construction to bring it back into conpliance. W
finished our Rl investigation and feasibility
study. | believe they are working -- now they are
i npl enenting the work plan

Q Now, did the nane of the governnent
servi ces section beconme sonething el se over tine?

A No, not while | was there. It was stil
government services, but we had nmade sone
recomendations that it would be changed to

envi ronnental services.

Q Do you know i f those reconmendati ons were
fol | owed?

A I think they were, but I'mnot sure
because | -- that happened after | left.

Q You left at the end of |ast year?

L. A REPORTING (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

402
A That's correct.
Q And who succeeded you as director?
A Joe Benedict, director of governnent

services or environmental services.

Q Now, are you famliar with a parcel of
land that the district owms called Stearns -- for
| ack of a better word, we will call it the Stearns
Road site?

A Somewhat, yes.

Q Where is that | ocated?

A That's west of 59 on Stearns Road j ust
south of -- it's south of the road and right next
to -- just east of the railroad track. | can't
remenber the track name now.

Q VWhen is the first time that you visited
that site?

A | believe it was March. | don't renenber
the exact date. It was March of '93.

Q Now, prior to March of '93, did your
gover nment services have any responsibility with
respect to that site?

A Yes. | believe that we -- two of ny
enpl oyees wal ked the site. It was called

preacqui sition investigation where they wal k the
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site to see if there are any visible liabilities, et
cetera on the site.

Q VWen did they do that?

A I don't know offhand. It would have been
probably two or three years before that, but I
can't -- unless | saw the docunents, | woul dn't
know.

Q Is that before the area i s condemed?

A That's usually right at the tine. Just
before it's condemed is usually when that is done.

Q And you hadn't been out there, though?

A No. | had not personally been out there
bef or e.

Q O her than that preacquisition inspection
that you referred to, did governnent services have
any responsibility for that site up until March of
1993?

A None what soever.

Q Do you know what they were doing out there
before March of 19937

A No. | have no know edge of what was going
on before that tine.

Q And what occasioned -- you said you went

out there in March of '93?
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A That's correct.

Q Do you renenber the date?

A | couldn't renmenber the date without
| ooki ng at docunent ati on.

Q And did you go out there with anybody?

A | went out with Mke Wells.

Q And did he have anything with hinf

A Yeah. Prior to going out, we were called
into the director's office, and he requested us to
go out and make a prelimnary assessnment of what was
goi ng on out there due to sone conplaints.

Q And that's what occasioned you to go out
t here?

A That's correct.

Q Did Mke Wlls take any equi pnment with

hi n®?
A He took a video canera.
Q Was a vi deo made?
A A video was nade.
Q And you have seen it before?
A | have seen it before.
Q In fact, you star init, don't you?
A Vll, | don't know if you call it starred.
Q VWhat time of the day did you and M. Wells
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go to the Stearns Road site?

A I think it was in the norning, and again
" mnot sure because I'mnot -- | know that we woul d
talk to the director, and he said that we should go
out there. And | said well, maybe we should take a
vi deo canera and take M. Wells, who was really
working for P and D at the tine.

Q What is P and D?

A Pl anni ng and devel opnent.

Q And where did you do that? Did you go to
the site?

A W went to the site.

Q And how did you enter the site?

A We went through the gate. They have a
gate there with a gatehouse

Q Did you talk to anybody about --

A No.
Q -- comng on the property?
A No. | just came in. There was a couple

fellows there, and sone did ask what we were goi ng

to do, and | said we are going to take a | ook

ar ound.
Q Peopl e were working there?
A That's correct.
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Q And who ran the site?

A | believe it was -- | don't knowif it was
called Southwind at that time. Bluff Gty. |
really relied on Mke in that. | think he said
Bluff Cty.

Q And what kind of an operation or what was
going on at the site at the tine?

A Well, | focused in on sone trucks were
unl oadi ng sone nmaterial on one side, which would be
near the northeast or north central part of the --
or nore to the east part of the site fromwhat | saw
there. And then |I wal ked over towards an area which
woul d be to the sout hwest part of the site that
evidently had been filled.

Q You said there was fill-in there?

A Yes, there was.

Q VWhat was going on at the north and
nor t heast ?

A They were unl oadi ng trucks, sem's, and
then some of the material was being dozed into the
| ake or into the |lagoon or the pond.

Q There was a | ake out there?

A There was standing water. | think their

job was to excavate a wetland in that area, and that
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area was underwater at the tinme, which was near --
nore or less on the east side of the whole site.

Q Did they have an active mning operation
going on at the tinme?

A | didn't see any excavation of gravel at
that time, but they did have stockpiles of various
stone that they had evidently processed at that
time.

Q Now, you already told us you observed sone
trucks at what you thought was the north section?

A Nort heast section, yeah. At the
northeast, north central section, they were dunping
mat eri al

Q And did you go over and | ook at what was
happeni ng t here?

A Yes, | did.

Q VWhat did you observe?

A We did observe -- there was a strong odor
of fuel. | walked over with M. Wlls, and
said -- he said boy, this is really getting a | oad
of it.

MR KNIPPEN: |'mgoing to object and notion to

strike what M. Wells said.
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BY MR MAKARSKI :

Q Just tell us what you observed.

A Oh, | observed it was --

THE HEARI NG OFFI CER Just a minute. Mtion to
strike is granted.

THE WTNESS: | went over and | ooked at the
material and snelled what | saw. And then | picked
some of the material up in ny hand and conpressed
it, and then, you know, an oily substance cane out
of it. 1 did this on several spots.

BY MR MAKARSKI :

Q What kind of material was it?

A It was clay spoil.

Q VWhat do you nean by clay spoil ?

A Vll, it was evidently hauled in froma

jobsite and it was wet, but | couldn't tell how rmuch
noi sture was water, but there was a lot -- | could
tell by the feel of it there was quite a bit of --
some type of fuel in there invol ved

Q Did you observe anything else in the
material other than this fuel?

A The material there | didn't see too nuch.
There were sone pieces of broken concrete and

possibly -- in that particular area, we saw a few
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pi eces of broken asphalt. That was at that
particul ar area there.

Q And you said you saw dozers, | believe?

A There was a small dozer there, and they
were pushing off that material towards into the
water so they woul d have a place to dunp the trucks,
you know.

Q Did you actually see material being pushed
in the water?

A Yes, | did. | saw sone.

Q And what did you do after you observed it?

A That wasn't the first thing | did. The
first thing is | cane up and | wal ked to the
sout hwest part of the area where the prior filling
had taken pl ace.

Q Now, this is before what you just
testified about?

A That's correct.

Q Well, tell us what you did there.

A Vll, | walked up the hill -- well, it was
kind of like not a hill, but an incline, and
M. Wlls was with ne. | told himto take his video

and take a picture to get a general idea of the

condition of the site.
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Q And what did he filn?

A Well, he filned the area that was in the
video, and he filnmed a | ot of pieces of broken
concrete, pieces of wood, tires, plastic -- busted
and broken up plastic pipe, tile. W had sonme lids
fromplastic buckets. There was a variety of
debris, a culvert sticking out of the ground. Sone
were stockpiled in a corner. Sone were pushed in
and incorporated into the fill.

Q Now, was there any video taken of the
operation? You said you saw it to the northeast.

A Wll, | think there was video taken. |
mean, it was kind of a sweeping thing that M ke
did. | just told himto take a picture of what is
going on at the northeast or north section there.

Q The material that you spoke of at the
sout hwest corner, did that appear to be materi al
that was generated in the mning operation, or did
that come from sonewhere el se?

A Based on what | saw, it had to conme from
some other area, but | couldn't state exactly where
it canme from There was a variety of different kind
of materials, different soil texture, different

types of clay. There was even a little area where
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we thought -- | thought it |ooked |ike boiler ash,
an area that was nmaybe two to three square yards
wi de.

Q What is boiler ash?

A Well, it can cone froma boiler used in
t he processing of, say, asphalt or sonething like
t hat .

Q VWhat nmade you say that it was boiler ash
or thought it was?

A VWl l, we had seen this material before
over at Blackwell. Right next to our Bl ackwell
site, there was a ready-m x -- not a ready-nmx -- an
asphalt plant that subsequently vacated the pl ace
and they had to clean it up, and it was the sane

type of material we saw in that particular area, but

I have seen it before.

Q Did you see any concrete?

A Ch, yeah. | have seen quite a bit of
br oken concrete.

Q Was there any in separate piles?

A No. They were incorporated within the
site, nost of it. | didn't see any -- the area that
I"mtal ki ng about, the southwest corner, it was
basi cal |y broken up. There were sonme pieces
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sticking out of the ground at odd angels. You know,
it was just like it had been disposed of in there.

Q Was there concrete in any other areas of

the site?
A They had stockpiled sone concrete where
they were -- in the area where their stone was.

There was a | arge area where they had stockpil ed
| arge pieces of concrete, tabletop-size pieces.

Q Now, you said M. Wells did take a video?

A Yes, he did.

Q And after he finished with the video, what
did you and he do?

A Vll, we went back -- after we finished
the video, we went back to the district
headquarters, and | had i nformed Di rector Johnson
approxi mately of ny prelimnary assessnent.

Q You have seen the video?

A Yes, | have.

Q VWhat | want to do is we will go through
t he point where you are, and then we will stop and
you can tell us what you were doing and what you
observed.

THE HEARI NG OFFICER: O f the record.
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(Wher eupon, a discussion was held off
the record.)
THE HEARI NG OFFI CER  Back on the record.
MR, KNI PPEN:  Your Honor, may the record
refl ect our continuing objection to the audio
portion of the video?
THE HEARING OFFICER:  All right. So noted.
Ms. Court Reporter, you do not have to
record the voices that you may hear off of the
vi deo, just what is spoken by the attorney and the
Wi t ness.
MR, MAKARSKI:  Wbuld you start and play the
audi o al so?
Can you stop that a second and run that
back? Right there.
BY MR MAKARSKI :
Q Did you observe that material, M. Ut?

A Yes. That's a piece of corrugated iron

Q That's at 12:38. Did you observe that?
A It |ooks |ike broken asphalt and sonme

br oken concrete there and | arge chunks of asphalt.
Q That's at 12:307?

MR, TUCKER: Thirty-eight.
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BY MR MAKARSKI :

Q Did you observe that material, M. Ut?

A It looks like a piece of wood on the
corner down there. | can't see exactly what that
is. 1t looks like a piece of concrete up above.

Q Is that you in the picture?

A That's me in the picture.

Q VWhat are you doi ng there?

A | was trying to get up that slope. It was
alittle nuddy at the tinme, and | was kind of
chuggi ng away getting up the top there. There was
sone ot her wood and debris in front of ne.

Q Do you see that material there in the
picture now at 12:39? D d you observe that?

A Yeah. It looks |like a piece of pipe or
met al pipe, possibly | ead pipe. And then there was
some siding and sone nore plastic pipe up above, a
tree stunp right there

Q VWho was that speaking right now?

A That was M. Wells. There is sone wood
and debris there.

VR MAKARSKI: What is the tinme on that?

MR TUCKER  12: 39.

MR, MAKARSKI: Stop there

L. A REPORTING (312) 419-9292
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BY MR MAKARSKI :

Q 12: 40, what is that, M. Ut?

A That's a piece of pipe of sone kind.

Q Did you see that when you were out there?
A Yes, | did.

Q And that?

A A piece of lunber and a can, | believe. |

can't see that too clear there.
Did you see that out there?

A Yeah. It was either pipe or a piece of
cabl e.

MR, MAKARSKI: Stop there
BY MR MAKARSKI :

Q What is that, M. Ut?

A | think that's a pile of corrugated pipe
that they had segregated and put over to one side.

Q Did you see that the day you were there?

A Yes, | did.

MR, MAKARSKI : Can you stop that a second?

BY MR MAKARSKI :

Q Did you observe that water when you were
t here?
A That's correct.

Q VWhat did you see out of there?
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A Well, it looked like it had a slight oily
scumto it.

Q On the water?

A Yes.

MR, TUCKER: That's 12:42.

BY MR MAKARSKI :

Q VWhat was that we just went by?

A | think it was the culvert we saw
originally and then a piece of concrete |aying up
over the top.

Q You saw that out there?

A Yes. There is the culvert we saw.

Q Coul d you describe where it's | ocated?

A It's located on the east side of the fil
about hal fway through the fill area, and it's right
on the edge of the water.

MR TUCKER It's at 12:43.

MR, MAKARSKI: Stop there
MR MAKARSKI :

Q VWhat is that that you were pointing at
there, M. Ut?

A That's the area, | believe, that we felt
we were | ooking at sone boiler ash.

Q And that's what you already testified to
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earlier?
A Yeah, and | think we were snelling it and
t hought it was that.
MR, MAKARSKI: Stop there
BY MR MAKARSKI :
Q VWhat is that you are hol di ng?
A That | ooks |ike a piece of sewer pipe.
MR TUCKER  12:44.
BY MR MAKARSKI :
Q VWhen you say sewer pipe --
A It could be a corrugated -- it could be
vitreous tile or a piece of concrete sewer pipe.
MR, MAKARSKI: Stop there
BY MR MAKARSKI :
Q VWhat is that, M. Ut, if you know?
A It looks to ne like that's a lid off of a
bucket plastic bucket.
Q Did you see that?
A Yeah
MR TUCKER It's at 12:45.
MR, MAKARSKI : Right there, 12:45.
BY MR MAKARSKI :
Q Do you recogni ze what that is?

A It looks like a reinforcing rod. Can you
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clear that up a little bit?

It |ooks Iike another culvert -- some type
of culvert pipe and a piece of reinforcenent rod
next to it.

Q Did you see that when you were there?

A Yes, | did.

Q What is that, M. Ut?

A Well, that's the south ditch line, and
that's pieces of culvert that were pushed into that
area there. It was a corrugated netal pipe from
what | can see, sone other mscellaneous fragnents
of pipe and so forth.

MR TUCKER: That's at 12:46.

BY MR MAKARSKI :

VWhat is that?

Atire.

Did you see that out there?

Yeah. | saw several tires out there.
I's that on the surface or where?
Partially buried.

You said you saw several tires?

Yes. Yes, | did.

VWher e?

> O » O » O » O > O

In this particul ar area.
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Q Were they on the surface or --

A Sone were half buried, and nost -- |
didn't see any on the surface. | saw one was
sticking up, and nost of themwere half buried or
sem - hal f-buried

Q What is that, M. Ut?

A Remmants of a plastic bucket.

Q Did you see that when you were out there?

A Yes, | did

MR TUCKER  12:50.

MR, MAKARSKI: Stop a second.

BY MR MAKARSKI :

Q VWhat is happeni ng there now?

A This is -- after | got through there, |
wal ked over here, and this is where they were

unl oadi ng. They were bringing --

Q Let me just clarify for the record there
and here.
A Vel l, we were over at the southwest part

of the site, and now this is over near the north --
or this is over to the east central or maybe a
little bit to the northeast naybe characterized
better by the east central area maybe.

Q And what was occurring there?
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A These trucks were bringing in spoil and
dunping it.

Q Did you notice any odors in that material ?

A Yes. This was the odors that | nentioned
bef orehand that we -- that | snelled and felt --

i ndicated | thought was petroleum-- at |east sone
petrol eum base upon the fill itself.

MR MAKARSKI: Stop it there.

BY MR MAKARSKI :

Q Is that a bull dozer back there?

A Back there | believe there is. R ght
there. It's over on the upper left. There is a
dozer there

MR TUCKER  12:54
BY MR MAKARSKI :

Q Did you observe what the dozer was doing
out there that day?

A He was pushing off spoil towards the
sout heast into the watered area there.

Q What is that material there, M. Ut?

A Based on what | see, a lot of it's asphalt
and broken concrete.

Q Now, where is that on the site?

A This, again, is near the east central part
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of the site where -- this is just before they topped
it off to push -- they're pushing it off so they

have an area to dunp.

Q Is this material that's being brought in
recently?

A Vll, it was evidently material brought in
t hat day.

MR, MAKARSKI: Stop there
BY MR MAKARSKI :

Q What is that, M. Ut?

A That is either one or two |oads that has
been previously dunped, and I'mwal king on top of it
right there, a part of it right next to it.

Q What was in that nmaterial there?

A Wl |, we had broken concrete, sone other
odds and ends material, but nostly it was broken
concrete and sone pieces of -- not nostly, but there
was a substantial anmount of broken concrete and
br oken asphalt in there.

MR, MAKARSKI: Stop there
BY MR MAKARSKI :

Q Did you observe that truck bringing that
material in?

A Yes, | did.
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Q VWhat did you see in what he's unl oadi ng
t here?

A Wll, it was the same material as | said
before. It was a mixture of clay, asphalt, and sone
concrete debris.

MR MAKARSKI: That's the end of it?

MR, TUCKER: | thought so.

THE WTNESS: | guess it was.

MR TUCKER | think that's the end.

THE WTNESS: | hope | don't see that again.
BY MR MAKARSKI :

Q Now, | believe you testified after you
finished taping, you left the site?

A Yes, | did.

Q Now, one of your responsibilities was the
operation of the two landfills; is that correct?

A That's correct.

Q Are you famliar with the various forns of
wast e?

A Yes, | am

Q Are you fam liar with the Environnental
Protection Act in the EPA regul ati ons?

A Somewhat, yes.

Q VWhat can or cannot be brought into a
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landfill?

A That's correct.

Q Let me ask you this. In light of your
experi ence, would you give us your opinion within a
reasonabl e degree of technical certainty as to what
you would classify the material that you observed
out there, the off site material that was brought
into Stearns Road whi ch you observed out there that
day?

MR, KNI PPEN:  (bj ection, your Honor. That
calls for a legal conclusion, and | would cite to
the Court with regard to | egal conclusions the case
of Pasul ka, P-a-s-u-l-k-a, vs. Koob, K-o0-o0-b at 121
Il. Decisions 179. | think this witness can testify
to what he observed, but he cannot testify as to an
ultimate |l egal conclusion, and that is what does
this material constitute under the Environnental
Protection Act and its regulations? That is clearly
the decision of the trier of fact, and | don't
bel i eve that even the appropriate foundation has
been laid for this particular witness. But this is
a |l egal conclusion, and nothing nore than a | ega
concl usi on.

MR MAKARSKI : | think it's a technica
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conclusion as well, but it's based on his experience
operating landfills and controlling waste, two of
the biggest landfills in the state, renediation
efforts, and everything. | think he's in a perfect
position to be able to assist the Board with what he
thinks it is.

MR KNIPPEN. If it's a technical conclusion
then there needs to be no reference to the Act. The
specific question is propounded in the context of
the Act itself, and that is an ultinmate | ega
concl usi on.

MR, MAKARSKI: Let nme drop the reference to the
Act in the question.

THE HEARI NG OFFI CER:  All right.

BY MR MAKARSKI :

Q Can you answer that?

A I think I would Iike you to rephrase the
guesti on because --

Q From your technical experience, can you
give us an opinion within a reasonabl e degree of
technical certainty of what you would classify the
off site material that you observed out there on
March 24t h?

MR KNIPPEN: | just want to object to
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foundation as to what the termtechnical neans
because if technical nmeans the Act, then we stil
have the same problem It's a legal conclusion. At
this point, we don't know what technical neans.
Everybody knows what a scientific conclusion is.
Everybody knows what a nedical conclusion is. But a
techni cal conclusion in absence of sone regul ation
or sonme act, | don't know what it neans, and | don't
think the Board woul d know what it neant. Wat does
technical nean in this context?

MR, MAKARSKI : From hi s experience operating
landfills.

THE HEARING OFFICER: | think the objection is
overrul ed.

THE WTNESS: In ny opinion, it would be
classified as unsuitable waste in sone categories
and hard-to-handl e waste in others.

BY MR MAKARSKI :

Q And why do you say that?

A Well, this is, again, subject to -- nunber
one is it's not clean material, and you have | arge
pi eces of concrete and so forth to make it hard to
i ncorporate into a fill. W have a |long record of

insisting that haulers that cane into our site would
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foll ow what we consi der guidelines which we use. So
that's my opinion on this materi al

MR, KNI PPEN:  Just to keep our record clean
based on now his additional description, | have a
notion to strike that answer.

THE HEARI NG OFFI CER:  (Objection is noted and
overrul ed.

MR, KNI PPEN:  Thank you.

BY MR MAKARSKI :

Q Did you have occasion to visit the Stearns
Road site subsequent to your visit in March of 19937

A You nean afterwards?

Q Afterwards, yes.

A Yes, we did. | think | came out with Jim
Ryan and possibly Attorney Helm |'m not sure.
renmenber coming out to the site, though

Q VWhen was that, do you recall?

A It seemed like it was within a few days.

I wouldn't know unless | saw the record of it.

Q And where did you go at the site?

A Well, we just cane back into the site and
went to basically the sane areas that we had gone
bef or e.

Q The sout hwest side?
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A The sout hwest side and the other area
where they were dunpi ng before, unloading.

Q VWhat did you observe at the sout hwest
portion of the site?

A Vll, | think that it had been slightly
regraded when | cane back. | nean, it was |evel ed
off alittle better. And that's at the sout hwest
side. | still saw sone of the material, but it had
been regraded.

Q VWhat did you see at the other -- well,
where did you go fromthere?

A Well, then we went to the east section
where they were unl oadi ng before.

Q And what did you observe?

A They had | evel ed that area off pretty well
and regraded it down to maybe about two feet above
the water |evel

Q Now, was the mining operation going on at
the tinme, the second visit?

A I would say the stone processing was goi ng
on, but | didn't see any excavation for gravel or
any stone at the time. But they could have -- they
had sonme rock crushers and so forth out there, so

they coul d have been processi ng and haul i ng out
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st one.

Q Are you aware of whether or not the site
was cl osed down by the district?

A I think it was, and then it was reopened
agai n, but the dates escape ne.

Q Now, did you have occasion to visit the --
l et me go back now.

You said you went to the north site where

you saw t he gradi ng goi ng on?

A Uh- huh.

THE HEARI NG OFFI CER:  What was your answer,
sir?
BY MR MAKARSKI :

Q VWhat was your answer?

A Wll, | said |l went to the north site or
t he sout hwest corner

Q Yes.

A And | saw it had been regraded.

Q And then you went north?

A Then we went to the east part where they
unl oaded and saw that it had been regraded.

Q And then what did you do?

A Vell, I think I was -- we just went back

and reported what we had found to the attorney and
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think to M. Johnson, who was the director at the
time.

Q And did you have any subsequent visits to
the Stearns Road site after this?

A | believe | went once or twi ce when there
was an outfit called P & P that went out and took
some tests, and | think I went out there once or
twice then. And then | think I went out one tine
afterwards with two nenbers of the Bureau of
State -- Departnment of Bureau of M nes.

Q Did there come a tinme when the
responsibilities for this site fell upon governnment
services?

A Wl |, what happened, there was a tinme when
we said that we didn't have definite authority to
continue an investigation until the conm ssion
aut hori zed such, and basically the authority rested
within P and Duntil there was a change in
aut hori zation. And subsequently, quite a bit later
| think inthe interimtinme, there was sone
negotiations trying to work out an agreement. And
subsequently later, then it was assigned back to ny
depart nment .

Q Is that where it was when you left?
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A Yes. It was under the jurisdiction or
under our control or responsibility at that tine,
yes.

MR, MAKARSKI: We have no further direct,

M. Hearing Oficer.
THE HEARI NG OFFI CER:  Thank you.
M. Kni ppen?

MR, TUCKER: Can we go off the record for one
second? Were you going to use --

THE HEARI NG OFFI CER:  You shoul d ask ne to go
off the record.

MR TUCKER: |'msorry. | nmeant to interrupt
Jimand ask you at the same tine. | apologize. My
we go off the record for a monent, M. Hearing
Oficer?

THE HEARI NG OFFI CER:  Yes.

(Wher eupon, a discussion was held off
the record.)

THE HEARI NG OFFI CER  Back on the record.

M. Kni ppen?
CROSS EXAM NATI ON
BY MR. KN PPEN.
Q Good afternoon, M. Ut. M. Ut, you are

not a PE under Illinois law, are you, sir?
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No, | am not.
VWat is a PE?
It's a professional engineer.

And you are not a lawer; is that correct?

> O » O >

That's correct.

Q VWhen M. Makarski asked you whether or not
you had an opinion within a reasonabl e degree of
techni cal certainty what these materials you
observed at the Stearns Road sites constituted, what
did you understand himto nmean by the term
t echni cal ?

A Wl |, basically as adm nistrator, he asked
nmy opinion of what | thought the materials were.

Q That was in the context, though, of your
experience with the landfills; isn't that correct?

A That's correct.

Q And that only makes sense in the context

of landfill regulations and landfill law, isn't that
correct?

A I wouldn't say that's necessarily true.

Q That's part of it, isn't it?

A That would be only part of it.

Q And the other part of it is what?

A It would be if | was a representative and
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owner for a fill site.

Q Wth regard to the part of it that was
true, what part of your answer related to what you
percei ved or concl uded were viol ations of the
Envi ronnental Protection Act or the regul ations

associated with landfills?

A | would just say that it was materi al
that -- ny feeling based on what | saw and the
nature of the material | saw woul d be the kind that

we woul d require a special waste permt on sonme of
the material that we saw based on what we have
required the operators to conformw th before.

Q You woul d not require a hazardous waste
permt, would you?

A Not unl ess there was indicators that would
indicate it would be hazardous waste.

MR, KNI PPEN:  Your Honor, |I'mgoing to at | east
motion to strike that portion of conclusion which is
a | egal conclusion which is enbedded in his prior
answer based on that cross exam nation

THE HEARING OFFI CER. All right. Your
objection is noted and overrul ed.

MR, KNI PPEN:.  Thank you.
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BY MR KNI PPEN

Q M. Ut, you indicated in your testinony
that you are famliar with the fact that these
envi ronnent al regul ati ons change on a rather
frequent basis; is that correct?

A That's correct.

Q Are you famliar with the current Illinois
and Environnmental Protection Act and whet her or not
br oken concrete and recl ai nred asphalt pavenent are
i ncluded within the definition of non-waste itens
under certain circunstances?

A I would have to look at it. | believe
there were certain conditions that they could be
i ncorporated into a fill.

Q Are you famliar with 415 I1. Conpiled
Statutes, Section 5/3.78(a), which
reads, "Clean construction or denolition debris
means uncont anmi nat ed broken concrete w t hout
protrudi ng metal bars, bricks, rock, stone,
recl ai med asphalt pavenent, or dirt or sand
generated from construction or denolition
activities. To the extent allowed by federal I|aw,
cl ean construction or denolition debris shall not be

consi dered waste when used as fill bel ow grade
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outsi de of a setback zone if covered with sufficient
uncontam nated soil to support vegetation within 30
days of completion of filling or if covered by a
road or structure, separated or processed and
returned to the econom c mainstreamin the form of
raw materials or product, provided it is not
specul ati vely accumul ated, or solely broken concrete

wi t hout protruding netal bars if used for erosion

control." Are you famliar with that definition?
A As you stated it, | understand what you
said. | can't 100 percent say the regul ations.

don't have themin front of ne, but 1'"mgoing to
take your word for it that's correct.

Q If that is the state of the law with
regard to it, you would agree that under those
ci rcunst ances, broken concrete and recl ai mred asphal t
paverment is appropriate fill so |long as those
criteria are satisfied, wouldn't you?

A | think there is a certain size
reconmendati on on the size of the broken concrete,
isn't there?

MR, MAKARSKI: (Objection to this, M. Hearing
Oficer. The statute that he's readi ng was only

recently passed. It was not the statute in effect
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at all when this was going on.

MR, KNI PPEN:  May | respond, your Honor?

THE HEARI NG OFFI CER:  Yes.

MR, KNI PPEN: My response is twofold. M first
response is the lawis very clear that if
adm ni strative regulations or if environnental acts
are amended during the pendency of a proceeding, it
is the new standard that applies. It is not the old
standard. The Illinois Suprene Court has so rul ed.
That is to A

B; this witness' testinony based on the
generality of the question that was asked of him was
did those naterials | observed constitute what |
believe to be inproper waste, so this is appropriate
cross exam nati on because | am i npeachi ng hi m based
upon the current state of the | aw.

THE HEARI NG OFFI CER:  Ckay. |It's interesting
you cite argunent A. What case are you citing for
that or do you have one because | don't believe it's
as clear-cut as you just nentioned, M. Knippen?

MR, KNI PPEN:  Judge, | believe that it is. |
don't have that case with me, but M. Stick may be
able to access it while | continue cross

exani nati on.
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THE HEARI NG OFFI CER:  Are you tal ki ng about
First of America vs. Arnstead?

MR KNIPPEN. Mke, is it the Arnstead case?

MR STICK: That's not the one.

MR KNIPPEN: | don't think that's it, Judge.
It's a case that follows the Chenrex case -- not
follows froma | egal standpoint, but it's subsequent
to the Chenrex case. And I'msorry. | just can't
renenber the nane of it off the top of ny head, but
we will be able to provide you with a citation. |
believe this is appropriate cross exam nation.

THE HEARI NG OFFI CER:  Obj ection is overrul ed.

(Respondents' Exhibit No. 10 marked
for identification, 9-24-97.)

BY MR. KNI PPEN

Q | have marked Exhibit 10. M. Ut, |I'm
goi ng to show you what | have had marked as
Respondents' Exhibit 10 for purposes of
identification and specifically ask you to draw your
attention to 415 I1. CS 5/3.78(a) new, which is
underlined on this particular copy in Lines 10
through 24. Do you see that, sir?

A Yes, | do.

Q I would like you to read that section and

L. A REPORTING (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

437
tell me whether there is any size limtations placed

in that section.

A "dean construction" --

Q I"msorry. You don't have to read it out
[ oud, sir.

A kay.

(Brief pause.)

MR, MAKARSKI: | object also, M. Hearing
Oficer, inthat this material up there is not clean
construction and denolition debris. It's waste
because it contains a lot of other things, pails and
oi | and everything el se.

THE HEARING OFFI CER: Wl I, | think that's what
you are asking the Board to determine, sir. So we
will note it for the record that you have objected,
but there is really nothing to rule on at this
tinme.

THE WTNESS: | read the regul ation.

BY MR. KNI PPEN:

Q Do you see any --

THE HEARI NG OFFI CER:  You are reading the
statute, aren't you?

THE WTNESS: |'mreading the statute, Section

3.78(a) | believe it is.
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BY MR. KNI PPEN

Q In the statute itself, you don't see any
size limtations in the statute, do you?

A That's correct.

Q As you sit there today, can you
specifically cite to a regulation or a statute which
you know fromthe stand establishes a size
regul ati on for broken concrete or reclainmed asphalt
pavenent ?

A No, | cannot.

Q Thank you, M. Ut.

MR KNIPPEN. | would nove introduction of
Respondent s’ Exhi bit 10.

MR, MAKARSKI: | have a question, M. Hearing
Oficer. Putting statutes into evidence?

THE HEARING OFFICER°  No. [It's not necessary
to put the statute into the evidence.

MR KNIPPEN: | wasn't putting it in for
statutory purposes. | was putting it in because it
was used as an exhibit to cross exam ne the witness,
and that's the sol e purpose of it, Judge, not as
| egal authority per se.

THE HEARI NG OFFI CER:  All right.

MR, KNI PPEN:  Just so they know what he was
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| ooki ng at when | asked hi mthose questions, and the
limted purpose of that is what | seek introduction
for.

THE HEARI NG OFFI CER: All right Respondents' 10
will be admtted into evidence for denonstrative
pur poses.

BY MR. KNI PPEN

Q Now, M. Utt, | think you said that you
had not been to the site prior to your first visit
in March of 1993, correct?

A That is correct.

Q So up until March of 1993, you had no
experience with the manner in which the operator had
been conducti ng day-to-day operations on the site;
is that correct?

A That's correct.

Q You had not observed yourself the mning
operations on the site; that's correct?

A That's correct.

Q You had not physically observed prior to
that date the manner in which the contractor was
grading outside fill that was being brought to the
site; is that correct?

A That is correct.
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Q You indicated that the second tine you
went back to the site that you observed that the
areas that you had been in previously had been
graded to sone degree, correct?

A Regraded, that's correct.

Q And when you said regraded, what do you
mean by that?

A Wl |, not that he had cone over. Anytine
you are depositing or unloading | oads of materi al
you have to continually grade it, or you won't be
able to unload it.

Q So that's really a standard procedure
that's used when you are dunping fill at a site to
basically regrade so you can bring in other materi al
and be able to dunp it on the site, correct?

A That is correct.

Q So there was not hi ng unusual about that
observati on when you went back to the site, was
t here?

A Not that | could tell.

Q It didn't appear to you that the
contractor was attenpting to hide anything, did it?

A He was regrading.

Q You did observe a pile of broken concrete
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on the site that you concluded was being recycl ed,
correct?

A That is correct.

Q There was a crushing plant on the site; is
that right?

A That is correct.

Q And that concrete pile was up near the
crushing plant; is that correct?

A It was in close proximty.

Q Prior to your visit to the site, you don't
have any idea whether the contractor had during the
pl acenent of the fill in other areas of the site
renmoved concrete fromthose areas of the site and
brought themup to that concrete pile, have you?

A I have no know edge of what went on
bef or e.

Q The concrete pile, however, was segregated
in that area, wasn't it?

A It was separate in the area where the
stone was pil ed.

Q It appeared to be, based upon the nanner
in which it was separated, that it had been
intentionally placed there instead of sinply being

spread out through the site, correct?
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A It was stockpil ed.

Q Stockpiled is an interesting term because
you used that termwith regard to the gal vani zed
pi pe, correct?

A That's correct.

Q VWhat do you nean by the term stockpil ed?

A It's put into a pile.

Q That shows sone intent as opposed to
nmerely random dunpi ng, doesn't it?

A That woul d be an assunption on ny part,
wouldn't it?

Q Wl |, you have worked on a | ot of
constructions sites, haven't you, M. Ut, as an
engi neer ?

A Yeah. It's normal practice to stockpile
materials that you are going to segregate

Q And do you have any reason to believe that
that particul ar stockpile of gal vanized pi pe which
you observed was going to be pushed down and
enbedded in this fill?

A I only have ny own know edge of what |
saw, quite a bit of galvanized pipe that was pushed
down into the fill.

Q There was not hing about the way that that
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gal vani zed pi pe you observed in the fill, though --
was in the fill that would have precluded it from
bei ng physically renoved fromthe fill; isn't that
correct?

A It would be quite unusual to put it in and
then renove it, that's correct.

Q It could be physically renoved fromthe
fill, correct?

A Yes, it could be. |If you had sonething
that was 16 feet down, you could dig it back up and
take it out.

Q Not hi ng that you saw was 16 feet down, was

A I"mnot tal king about that. 1'mjust
usi ng that anal ogy.

Q I just want you to answer ny question
You didn't observe any corrugated --

A | didn't see anything at that tine that
was -- other than was just pushed in at two or three
feet into the ground.

THE HEARI NG OFFI CER:  Let nme interrupt you.

M. Kni ppen, you do go rather fast, and, M. Ut, if
you could wait for M. Knippen to finish his

guesti ons before you answer.
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MR KNIPPEN: | will try to slow down, Judge.
| have been criticized for that for the last 15
years. M apol ogi es.

BY MR. KNI PPEN

Q I just want to make sure that the record
is clear on this point, M. Ut. There was nothing
about that corrugated pipe you observed in the fil
t hat woul d have precluded the contractor from
renoving it fromthe fill and putting it on that
stockpile, was there?

A There is none.

Q There was not hi ng about those concrete
sl abs that woul d have precluded the contractor from
renovi ng those concrete slabs fromthe fill and
putting themin the stockpile, was there?

A None.

Q There was not hi ng about those pieces of
asphalt that you observed on the site that would
have precluded the contractor from renoving that
asphalt and stockpiling it sonmeplace; is that
correct?

A None.

Q Are you fam liar with 1 DOl aggregate

standards with regard to being able to put either
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recycled asphalt or recycled concrete into certain
types of fill materials?

A I was familiar with something on
enbanknments, yes.

Q And are you famliar with the fact that
the Illinois Departnent of Transportation permts
the recycling in certain circunstances of asphalt
and concrete into other aggregate materials to
produce an aggregate product to be marketed?

A Somewhat, yes.

Q And do you know whet her or not the
contractor on the Stearns Road site was doing that?

A I have no know edge whet her he was doi ng
that or not.

Q You woul d have no basis to say that he
wasn' t, would you?

A None what soever.

Q VWhen you went to the Stearns Road site
with M. Wells to conduct that videotape, nobody
fromthe operator on the site interfered with you or
tried to stop you fromyour investigation, did they?

A Not to ny know edge, no.

Q Now, do you know specifically what the

rel ationship is between the body of water that you
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observed on the site during your inspections and the
final wetland | ake that was in the plans and
speci fications?

A No, | do not. At that time, there were no
el evations taken

Q So when you say that the fill material was
being placed into the water, you are not saying that
the fill material was being placed into the |ocation
that woul d have been ultimately the wet |ake, are
you?

A | can't state that, no.

Q You just don't know, is that correct?

A | don't know.

(Respondents' Exhibit No. 11 marked
for identification, 9-24-97.)

BY MR. KNI PPEN

Q As a matter of fact, I'mgoing to show you
what | have had narked as Respondents' Exhibit 11

MR, MAKARSKI: This is the one you objected to
us usi ng.

MR KNIPPEN. | haven't noved for its
i ntroduction yet. There is always a nmethod to the
madness. Whether it's rational or not is a

di fferent question.
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BY MR. KNI PPEN

Q M. Ut, I'"mgoing to show you what | have
had marked Respondents' Exhibit 11 and ask you to
take a | ook at that docunent. Do you generally
recogni ze that as being a topographic view, aerial
view of the Stearns Road site?

A That's correct.

Q And would | be correct if | assuned that
the I ocation of the | ake that you observed when you
were out there is depicted in the area which is
| ocated in the sout heast approximate quarter a
little bit |larger of that map?

A | would say it would be the central east.

Q Central east?

A Now, this shows the -- all this shows is
the outline of the existing water table.

Q Correct. So that's an -- well, was that
an open water area entirely depicted by WE 757 1 on
both sides of the exhibit, or was the water sinply
in this area which would be to the north of the
| ower WE 757 17

A The WE is the water elevation. | would
say if you are looking at this area as being

water -- being the open water, this was in the area
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that we were tal king about.

Q And as you |l ook at this map, you don't
know where the wetland | ake was going to be pl aced
with regard to where the water existed on the site
at the tine of your observations?

A Not as | | ooked at the tinme, no.

Q Thank you.

MR, KNI PPEN:  Could we back up the tape to the
begi nning, M. Tucker, for a mnute?

MR, TUCKER: Sure. Wuld you like me to start

MR, MAKARSKI: Do you want to offer that?

M. Hearing Oficer, is that map going to
be offered and used?

MR, KNI PPEN: | haven't decided yet,

M. Hearing Oficer.
BY MR. KNI PPEN

Q How |l ong after the first visit did your
second visit occur, M. Ut?

A | can't recall the tinme. It seened |ike
to ne it was maybe three or four days, but |I'm not
sure. It could have been a week, you know.

Q Wul d the fact that when you returned to

the areas that you descri bed had been regraded
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indicate to you that at the time that when you first
observed them they had not been worked by the
contractor?

A You are saying -- rephrase that. I'ma
little vague on that.

Q At the time that you observed the site in
its regraded, as you have described it --

A Second tinme now?

Q The second ti me.

Whul d that have indicated to you that the

site had not been graded by the contractor in the

areas you were |l ooking prior to that point with

regard to the fill you were observing?
A I can only state what | saw. Wen | cane
back the second tine, | could say fromthe previous

time to the second tinme it had been regraded.

MR, KNI PPEN:  Bob, if we could start the tape,
pl ease.

MR, TUCKER  Sure.

MR KNI PPEN:  Pause.
BY MR. KNI PPEN

Q M. Ut, when you went to the site, you
woul d agree with me that the site was a site under

construction, wouldn't you?
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A You could certainly call it that.

Q And you have had a nunber of years of
experience with construction sites, haven't you?

A That's correct.

Q Wul dn't you agree with ne that
construction sites, at least surficially, are not
al ways the cleanest places in the world when things
are under construction?

A Sonetimes they are not, that's correct.

Q And dependi ng upon the nature of the
construction, sonetinmes there is materials on the
surface of a construction site that get there as a
result of the construction activity and nobody
really thinks to pick themup or handl e them at that
time, correct?

A That can be the case.

Q So let's say, for exanple, if | had a
cardboard box up by the weighing station of this
particular site and it was enpty and the wi nd bl ew
it onto the site, it could have been out there
because the wind blew it as nuch as anybody
intentionally depositing it; isn't that true?

A That is correct.

Q Now, as we |ook at the first frane of this
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picture, which the time on it is 38 --

THE HEARI NG OFFI CER 12: 38
BY MR. KNI PPEN:

Q 12:38. W see a whole variety of
different things in this frane; is that correct?

A Uh- huh.

Q You have to answer with a word.

A Yes, sir.

Q You woul d agree with nme, wouldn't you,
that the majority of the material that appears in
this frane is dirt, clay, and rock, correct?

A I would say 75 or 80 percent of the
surf ace.

Q And when you and M. Wells went out there,
you didn't make any effort to determ ne what the
percent age of those things you have characterized as
i nappropriate materials were as opposed to the clay,
the dirt, and the stone, did you?

A No, we did not.

MR. KNI PPEN:.  Conti nue on

St op.
BY MR. KNI PPEN:
Q Now, as we | ook at this particular area,

do you see this?
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A Yes, sir.

Q What is that?

A It Iooks like a big piece of asphalt.
Q Do you know what that is?

A Do I know what it is?

Q Yes.

A Looks like a piece of asphalt.

Q Do you have a specific independent

recol l ection as you sit there today --

A No.
Q -- that that is a piece of asphalt?
A Based on what | saw, it |ooks |like a piece

of asphalt or a piece of concrete. W were not

sitting around item zing. W nade a genera

assessnent.
Q And | understand that. 1It's not a
criticismof what you did. I'mjust trying to

under st and what you did.

Do you know what the di nensions of that
object in the upper left-hand portion of this screen
at 12:40 is?

A | can't really say because -- unless there
was a reference point where sonmebody was wal ki ng

next toit. It's hard to see, but | would say it
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| ooks like it's about two and a half feet w de and
maybe four or five feet into the ground.

Q Do you know what ultimately happened wth
that particular itembetween the first date you were
out there and the date you cane back?

A No, | do not.

MR, KNI PPEN: Pl ease continue the tape.

Stop. Could you back it up just alittle
bit?
St op.
MR, TUCKER: 1s that okay?
MR KNIPPEN. No. That's not what | wanted.
St op.
BY MR. KNI PPEN:

Q W are now | ooking at --

THE HEARING OFFICER:  It's still 12:38.

MR, KNI PPEN: 12:38, and I"'msorry when | said
12: 40 before. | nmnust have been incorrect in the
[ ast frane.

BY MR. KNI PPEN:

Q Looki ng at 12:38, what we see here again
is avery large pile of fill; is that correct?

A That's correct.

Q As you observe this portion of the frane,
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there doesn't appear to be anything like concrete or
asphalt that you can observe in that frane, is
t here?

A Not visually, no.

MR KNIPPEN: Stop. Go on just a little bit

St op.
BY MR. KNI PPEN

Q Once again now, we see two objects at
12: 38, and these objects now are in the | ower
ri ght-hand portion of the screen; is that correct?

A That's correct.

Q I think you previously identified those as
ei t her being concrete or asphalt; is that correct?

A That's correct.

Q Do you have an approxi mati on of the
di mensi ons of those particul ar pieces of itens?

A They | ook |ike about a foot square, maybe
alittle larger.

Q Do you know what happened to those two
particul ar pieces of either asphalt or concrete from
the day you made your first observation of them
until you went back and observed that the site had

been regraded?
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A I have no know edge of that.

MR, KNI PPEN:  Stop. Wuld you back up just for
a mnute? Pan through there.

Stop. Keep going on. |'msorry.
St op.
BY MR. KNI PPEN

Q Wth regard to continuing across 12: 38,
the frames imedi ately after we observed those two
chunks, which you characterize as either concrete or
asphalt, we once again see material that appears to
be dirt, rock, and clay, correct?

A I would like to see it alittle clearer,
but 1'm--

MR TUCKER: Hold on for a second.

MR KNIPPEN: | didn't want you to go quite
that far because here's the culvert which | want to
tal k about in a mnute.

BY MR. KNI PPEN

Q Fromthe point that we see those two itens
whi ch you have characterized as concrete or asphalt
up until the point where the culvert finally comes
into view, you would agree with me that what is
depicted on the frames of those filns is primarily

dirt, rock, and clay, wouldn't you?
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A From what | can see here

Q Do you specifically remenber with regard
to that area whether there was anything other than
dirt, rock, and clay?

A | can't remenber other than what | have
seen.

Q Thank you.

MR. KNI PPEN:  You can go on, Bob, to the
cul vert now.

St op.
BY MR. KNI PPEN

Q Now, this is a piece of corrugated cul vert
pi pe, correct?

A That's correct.

Q And this pipe would have been the sane
type of pipe that you observed stockpiled on other
areas of the site; is that correct?

A That is correct.

Q In front of the corrugated pipe, there is
a white object that's sticking up at an angle. Do
you see that?

A Uh- huh.

Q You have to answer with a word.

A Yes, sir. | think that's a stick. I m
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not sure.

Q You didn't have any problenms with sticks
being in the fill, did you?

A I just know that it was there.

MR. KNI PPEN:  You coul d continue on.

St op.
BY MR. KNI PPEN:

Q Now, M. Utt, you would agree with ne
that -- we are still on 12:38. Fromthe point in
time that we identified those two pieces of asphalt
and then panned across to the corrugated netal pipe,
what occurred after that on this tape is M. Wlls
panned back across the sane area, correct?

A It woul d appear that way.

Q So we are not seeing anything new in that
section of the film are we?

A I don't see anything.

Q Thank you.

MR. KNI PPEN:. Pl ease conti nue.

St op.
BY MR. KNI PPEN:

Q Do you know whether or not M. Wells knew

what the relationship was between the |ake -- strike

t hat .
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Did M. Wlls ever tell you that he knew
what the relationship was between the proposed
wet | and | ake and the | ocation of where you were
| ooki ng now?
A He did not.
MR. KNI PPEN.  Conti nue on
Stop that please.
BY MR. KNI PPEN:

Q VWhat is CMP pipi ng?

A Corrugated netal pipe.

Q Is that the same type of corrugated netal
pi pe that you observed stockpiled in other areas of
the site?

A That is correct.

MR. KNI PPEN:. Pl ease conti nue.

St op.

BY MR KN PPEN:

Q Two itenms protruding fromthe fill here --
A That's | unber.

Q So that's made out of wood?

A That's correct.

Q Did you ascertain whether that wood was a

fini shed or an unfini shed wood?

A You could hardly tell.
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MR, KNI PPEN:  Coul d you pl ease conti nue?
St op.

BY MR. KNI PPEN:

Q This particul ar piece of pipe that's
depicted at 12:40 that is a close-up and is a
bl ue-gray shade, do you know what type of pipe that
was?

A | think it was plastic pipe, to the best
of my know edge.

Q Do you know whet her or not the aggregate
m ner was using PVC pipe as part of his dewatering
operations on the site?

A I have no know edge of what he was using.

Q Do you know what ultimately occurred with
this piece of pipe between your first inspection of

the site and when you returned and observed it

regr aded?
A | couldn't state.
Q Did you know whet her or not the contractor

had a general custom and practice with regard to
dealing with these types of material in the fill?
A I have no know edge of that.
MR. KNI PPEN:. Pl ease conti nue.

Stop the tape for a mnute.
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BY MR. KNI PPEN

Q M. Wlls -- strike that.

Had it rained i nedi ately before you went
out to the site?

A | can't tell when it rained. Wether it
was i mredi ately before or it rained a couple days
before, | really don't know

Q Wul d you agree ne with that in a video
like this it's difficult to distinguish sometines
bet ween, say, concrete and a grade clay when it has
rained and you are looking at it trying to
di stingui sh between the two of then?

A | don't think it's very difficult at al
i f you have any experience.

Q Well, | guess maybe | haven't.

VWat is this pile here?

A That just |ooks |like some grain and sone
gravel. | can't tell fromthat video

Q That doesn't appear to be concrete to you,
does it, at 12:41?

A No.

Q And just for the purposes of the record,
with regard to this pile of material that I'm

currently referring to, in this frane appears the
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bl ue corner of your jacket, and up above that there
is kind of a yellow -- | nmean an orange-red bl ob or
somet hi ng, correct?

A | see the blob. It's up near the pile of
cul verts.

Q And this is your coat down in the corner
that's blue, correct?

A That's correct.

MR. KNI PPEN:. Pl ease conti nue.

St op.
BY MR. KNI PPEN

Q Wth regard to that filmthat you observed
on the water, you didn't take any sanples of that to
determ ne how nuch was in the water, did you?

A No, | did not.

Q And if you are using heavy equi pnment |ike
bul | dozers in the area of water and the tracks of
the dozers are getting down in the water, there is a
reasonabl e possibility under that circunstance that
the lubricants that are used on the dozer's
undersi de may invade the water surface; is that
correct?

A That's correct.

Q And that filmthat you observed on that
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site is not inconsistent with that explanation, is
it?

A If a dozer, in fact, had been pushing down
into that area.

Q You di d observe dozers pushing down into
the water areas, didn't you?

A Not in that area, but in other areas.

Q Did it appear at some point prior to this
t hat dozers may have been working this area based on
your observations, or don't you know?

A Based on what | saw of the material, if a
dozer had got into that material and worked down
there, he would have been stuck

Q Coul d a dozer have been working in this
area bef orehand?

A Bef ore?

Q Before this material that's on the surface
was pl aced.

A It's quite possible.

Q And water will nove, won't it?

A Very nobil e.

Q So you can have a situation in which these
filnms may nove on the water; is that correct?

A That is correct.
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MR. KNI PPEN. Pl ease conti nue.

St op.
BY MR. KNI PPEN

Q At 12:42, we are not |ooking at any
concrete, asphalt, or other unusual material there,
are we?

A Not that | can see.

MR. KNI PPEN:. Pl ease conti nue.

St op.
BY MR. KNI PPEN

Q I think you on the tape, M. Utt, just
said there is sonething that canme out of a boiler
and that was at 12:43. \When you said that, there
was actually a piece of corrugated netal pipe at the
poi nt you nade that statenent; isn't that correct?

A Yeah, but that wasn't what | was tal king
about .

Q And | know that, and that's why | want to
clarify it for the record. That corrugated netal
pipe is the same type of corrugated netal pipe that
you observed stockpiled on other areas at the site,
correct?

A That's correct.

MR. KNI PPEN: Pl ease conti nue.
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St op.
BY MR. KNI PPEN
Q Now, the itemthat you are pointing to is
the itemthat you characterized as what again?
A Boi | er ash.
Q Boi | er ash.
Now, what were the approxi mate di mensi ons

of this iten?

A Vll, it wasn't just one item It was --
there was some of it spread over. It was like a
powder -- it's powdery material, and that just

happened to be a chunk, which is probably six
i nches.

Q If we ook in this area, we can see
material that's the same color as that chunk; is
that correct?

A That's correct.

Q And is that the powder you are tal king
about ?

A That is correct.

MR, KNI PPEN:  Can anybody tell what the tinme
is? Is this still 12:407?

MR TUCKER  12:43

MR KNI PPEN: Excuse ne. It's at 12:43.
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BY MR. KNI PPEN

Q Now, this particular chunk that you see
here, you did not renove fromthe site?

A No, | did not.

Q It woul dn't have been difficult to pick
that up, would it?

A No, it would not.

Q You did not know what happened to this
particular material fromthe date that you observed
it on the site until when you cane back and observed
the site regraded, did you?

A No, | did not.

Q Any particular reason you didn't pick that

up?

A We were nmaking just a prelimnary
assessment. | was not making an investigation at
the tine.

Q You don't know what the chem ca
constituents of boiler ash would be, do you?
A Yes, a little bit.
MR. KNI PPEN:. Pl ease conti nue.
St op.
BY MR. KNI PPEN

Q VWhen you said there was kind of a
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petrol eum odor, were you referring to that ash and
itemthat you just described?

A I think in the general area.

MR, KNI PPEN:  Conti nue, please.

St op.

BY MR. KNI PPEN

Q That sewer pipe that you picked up there,
was that a clay type of tile?

A To the best of my know edge, it was
vitrified tile.

Q And what is vitrified tile?

A It's a baked clay tile.

Q Vitrified tiles are used for a variety of

di fferent purposes in construction in Illinois, are
t hey not ?

A Usual |y sanitary sewers.

Q Do they have other uses as well?

A In sone cases they can be used for drain

tile. Depends on the dianeter.

Q You didn't check to determ ne whet her or
not this particular piece of tile was a sewer tile
or adrain tile, did you?

A No, | did not.

MR. KNI PPEN: Pl ease conti nue -- strike that.
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BY MR. KNI PPEN:

Q You just took that piece of tile and threw
it, didn't you?

A Yeah.

Q You didn't take it off the site, did you?

A No, | didn't.

Q Ckay. Thanks, M. Utt.

MR, KNI PPEN:  Woul d you pl ease conti nue?

St op, pl ease.
BY MR. KNI PPEN:

Q There was a question just asked on the
tape, "Was this dozed since you cane back here?".
VWho asked that question?

A | think | asked that to Mke Wells. 1I'm
not sure.

Q Did he respond to you?

A | have to listen to the tape.

MR, KNI PPEN:  Wbul d you back it up?

BY MR. KNI PPEN:
Q In fact, there was a break in the tape at

that point, wasn't there?

A He didn't respond. He just nentioned -- |
asked him-- | was the one that asked the question.
Q And his answer wasn't on that tape,
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correct?

A | didn't recall himanswering.

MR. KNI PPEN:. Pl ease conti nue.

Stop. Could we back up for just a m nute?

MR, TUCKER  Sure.

MR, KNI PPEN:  Stop. Could you please back it
up just alittle bit?

MR, TUCKER  Sure.

MR KNI PPEN: St op

MR, HEARI NG OFFI CER° Which part are you trying
to get?

MR, KNI PPEN: Wiere he says nore debris being
put in the fill.

THE HEARI NG OFFI CER:  Ckay. You just passed
it.
BY MR. KNI PPEN

Q You just heard on this tape M. Wells nake
the statenent, "nore debris being put in the fill;"

is that correct?

A That's correct.

Q Do you know whet her or not when he made
that statenent he was | ooking at what we see on the
t ape?

A Yes. That's what he was | ooking at.

L. A REPORTING (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

469

Q And this was a piece of culvert back here;
is that correct?

A Several pieces of culvert, yes. Not
pi eces, one piece.

Q VWile you were looking in this direction
did you physically observe any contractors
equi prent working that culvert into the fill?

A | did not.

Q Do you recall whether or not there was a
dozer back in this area working material in the fil
where M. Wells was making this picture?

A There was -- no. If | recall right, there
was no heavy equi pnent in that southwest area.

Q How many dozers were there on the site
when you were there working?

A | just remenber seeing one.

Q And that was working in an area that would
be northeast of this |ocation, correct?

A Nor t heast .

Q And approxi mately how far northeast?

A Maybe three, 400 feet.

MR. KNI PPEN:. Pl ease conti nue.

MR, MAKARSKI : Excuse nme, M. Hearing Oficer

It's been about an hour and 40 m nutes.
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MR TUCKER: M. Ut said sonething about being
alittle tired.

THE WTNESS: | would like a glass of water.

THE HEARI NG OFFI CER: W are about through with
the tape, aren't we?

MR, KNIPPEN: W are getting close to the end
of the tape. | do have nore cross exani nation.

THE HEARI NG OFFI CER:  Let's finish this tape,
and then we will take a break.
BY MR. KNI PPEN:

Q It looks like it's pretty nuddy out there,
wasn't it?

A Extrenel y nuddy.

MR KNI PPEN: St op.
BY MR. KNI PPEN:
How many tires did you see out there?

At | east three.

o >» O

Do you know why M. Wells only filmed one?

A You woul d have to ask M. Wells. W mght
have m ssed them | just spotted sone.

Q Were those tires in relatively close
proximty to this tire?

A No. There were a couple up on the other

si de.
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Q VWhen you say the other side, what are you
referring to?

A It woul d be north of there.

Q Thr ough your experience as a construction
engi neer, are you famliar with a procedure where
contractors will use tires to park equi prment on at
night to keep their equipnent fromfreezing to the
ground?

A There is a procedure that you put two
pl anks down and you put the tires on the planks and
you keep them above ground. Tires bel ow ground
won't do you any good.

Q Do you know what ultimately happened to
this tire that's depicted at 12:50 on this
phot ograph or on this portion of the video between
the date that you were out there and the tine that
you went out and the site was regraded?

A | certainly don't.

Q You didn't provide any instruction to the
contractor with regard to how to regrade between
t hose dates, did you?

A No, we did not.

MR. KNI PPEN:. Pl ease conti nue.

St op.
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BY MR. KNI PPEN

Q In this particular frame, which is at --
it looks like 54. Maybe it's 50. |'mnot sure.

MR, KNI PPEN:  Bob, just so we can be sure --

MR, TUCKER: Fifty-four
BY MR. KNI PPEN

Q The dozer that you have descri bed appears,
doesn't it?

A That's correct.

Q VWhat was the cl osest you came to that
dozer during your site visit?

A Vll, | got within -- | would say within
50, 60 feet of it.

MR, KNI PPEN:  Conti nue, please.

St op.

BY MR. KNI PPEN

Q W are at 12:55 on the film and this was
an area that you previously, | think, identified as
havi ng concrete and asphalt in it?

A That's correct.

Q Everything in this frame is not concrete
and asphalt, is it?

A Not everythi ng, no.

Q Can you point to the itens in this frane
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that are concrete and asphalt?

A VWl l, you are | ooking at one frame. You
can see a piece of asphalt right here that goes
through here. | can't see anything el se inportant
inthis frame, but there is a piece that dovetails
back into there.

Q Most of this material, again, appears to
be --

A Substantially -- nost it of -- | would say
substantially it's clay, but there is a |lot of
broken -- see, |oads cone out. You only see a
portion of them You may have a greater anmpunt of
debris in one area, and you may have all clay in one
area. So it doesn't come out honogenously.

Q That brings up another point. When a |oad
cones into the site on one -- strike that.

You have seen two trucks on this
vi deotape; is that correct?

A | saw nore than two, but | think we showed
t wo.

Q There is two on the videotape, correct?

A Correct.

Q Were all the trucks comng to site that

you observed on that date in March, the first day
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you were out there, a sinmlar size?

A | only saw senitrailers, yes.

Q VWhat is the cubic yardage of the beds in
those semitrailers?

A Wl |, they range approximately 18 to 20
cubic yards -- feet.

Q Whul d you agree with ne that when they
were | oaded and they're brought to a site like this,
sonetinmes there are materials buried in themthat
you can't see when they are comng through the door?

A That woul d be correct.

Q And that's just because the mass of
material is so great that it's inpossible to know
everything that's underneath what is sinply on the
surface, correct?

A That woul d be correct.

Q And there woul d be nothi ng unusual about
that at a construction site, correct?

A Dependi ng on what you were doing at the
construction site.

MR. KNI PPEN:. Pl ease conti nue.

St op.
BY MR. KNI PPEN

Q M. Ut, as | look at this tape, it
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appears to nme that at |least as far as the soils on
the site go, there is a lot of different colors out
there. Was that your inpression when you were out
there as well?

A Vll, it can sonetinmes be fromthe angle
of your video, but there were different types of
clay materials.

Q VWhat was the general color of the stone

t hat was being renmoved fromthe nmne?

A Cenerally, it's atan -- nore of a tan
col or.

Q Did it have sonme red in it, too?

A It could have. It's nostly tan, though

MR. KNI PPEN:. Pl ease conti nue.
St op.
BY MR. KNI PPEN
Q M. Vick, you indicated that --
MR TUCKER M. Ut.
BY MR. KNI PPEN
Q M. Ut. |'msorry.
M. Ut, you indicated that when you were
out on the site, you picked up sone of the soil and
squeezed it, correct?

A That's correct.
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Q M. Wells didn't videotape that, did he?

A | don't know if he did or not. | renenber
j ust stooping over and doi ng that.

Q Did you do that before or after he made
thi s vi deot ape?

A It might have been afterwards. | can't
recall when. | just renenbering scooping it up

Q Were you wearing your gloves at the tinme?

A No. | took the gloves off.

MR, KNI PPEN:  Conti nue, please.
BY MR. KNI PPEN

Q And one final question, M. Ut. Wth
regard to the equi pnment that we see operating on --

MR KNIPPEN: This is one final question before
a break, your Honor. [I'msorry.
BY MR. KNI PPEN

Q VWen we see the equi pnent that is
operating on this tape, the trucks and the dozer
those woul d operate with diesel fuel, correct?

A That is correct.

MR KNIPPEN: |'m not conplete yet.

THE HEARING OFFICER:  All right. Let's go off
the record. Let's take a break

(Wher eupon, a recess was taken.)
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THE HEARI NG OFFI CER  Back on the record.

You may continue, M. Knippen

MR, KNI PPEN:  Thank you very much, your Honor
BY MR. KNI PPEN

Q M. Ut, you would agree with ne that the
vi deot ape depicts when you were out on the site the
area where the trucks were dunping there were a
nunber of high, steep nounds, correct?

A In the background.

Q Correct.

And one of them may not have been high
but it was fairly steep, and you were attenpting to
walk up it in the video, correct?

A Are you tal king about when | was out in
t he sout hwest corner?

Q Yes, sir.

A That's correct.

Q And with regard to those particul ar areas
that you observed at the tine, it didn't appear to
you that those areas had been graded where those
nounds were, did it?

A Not lately.

Q And with regard to -- certainly, the | oads

that were imredi ately com ng off those trucks, those
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haven't been graded yet that we actually observed
bei ng dunped, have they?

A That is correct.

Q Do you have any personal know edge,
M. Ut, of the source of the water that existed in
the | akes that you observed at the Stearns Road
site, personal know edge?

A Not personal know edge, no.

Q VWile you were at the Stearns Road site on
ei ther of those occasions that you were there in
March of 1993, you never personally observed a dozer

pushi ng corrugated netal pipe into the water, did

you?
A No, sir.
Q You are not a hydrol ogist, are you?
A | am not.
Q You are not a hydrogeol ogi st, are you?
A | am not.
Q In Illinois, concrete is sonething

typically within the right-of-way, isn't it?
A Br oken concrete?
Q Just concrete.
A Concrete is in normal highway

constructi on.
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Q Asphalt is sonething that you can
typically find in Illinois in right-of-ways,
correct?

A That is correct.

Q Corrugated nmetal pipe is sonething that
you can typically find in Illinois in right-of-ways,
correct?

A That's correct.

Q PVC pipe is a type of pipe you can
typically find in lllinois in right-of-ways; is that
correct?

A That is correct.

Q You don't know the specific source of the
ash material that you identified in the video, do
you?

A | do not.

Q Did you ever ask anyone what the specific
source of that was?

A | did not.

Q In fact, when you went to the site on the
first visit in March, that was a prelinmnary site
exam nation, correct?

A That is correct.

Q You are aware that at sone point in tinme
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the district built a road after your inspections
into the site; isn't that correct?

A That is correct.
Q And the district brought shock rock (sic)
into the site for that purpose, didn't it?
A That is correct.
Q Whul d you pl ease explain for the record
what shock rock (sic) is?
A Shot rock.
Q How do you spell it? | got it wong.
A S-h-o-t, r-o-c-k. Just call it shot
rock.
It's large cobbles that | think they
wanted to make a road -- tenporary road wth.
Q VWhen you say | arge cobbl es, what does that
mean?
Two to four-inch stone.
Q Do you know where that shot rock cane
fronf
A No, | do not.

Q Wul d it have been brought to the site in

A That's correct.

Q Do you know what those trucks had been
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hauling prior to the tine the shot rock was put in
t hem and brought to the Stearns Road site?

A | do not.

Q Does the shot rock come froma quarry, or
is it something that's manufactured |ike an
aggregat e?

A Most shot rock comes from quarries.

Q Sonme shot rock can conme from aggregate
manuf act uri ng?

A It woul dn't be shot rock

MR, MAKARSKI: | object. This is not only
beyond the scope of the direct, but I don't see any
rel evance to the proceeding here on using rock to
build a road.

MR, KNI PPEN:  Judge, | think we have, if | am
not mstaken, listed M. Ut in our docunents as a
witness. If we haven't, we would be seeking to
suppl enent that since we won't be presenting our
case for at least a nonth, and this relates to the
i ssues of site contam nation and possi bl e sources of
site contam nation fromthe chemcals. He lives in
Bel vedere. | have sonme very brief questions on
this, and I will get in and get out. Oherwi se, |I'm

goi ng to have to subpoena hi mand bring hi mback
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So as a convenience to him | have got three or four
nore questions to finish up here.

THE HEARI NG OFFI CER: M. Makar ski ?

MR MAKARSKI: If it's not long, | would just
as soon get it over with, if that's all right with
the Court.

THE HEARI NG OFFI CER:  Yes. That's all right
with ne.

MR, KNI PPEN:  Thank you, M. Mkarski. Thank
you, your Honor.

BY MR. KNI PPEN:

Q M. Ut, do you know whet her any steps
were taken before the shot rock was brought in to
make certain that nothing in the beds of those

trucks that brought the shot rock in would

contam nate the site?

A | have no know edge of that.

Q VWho was responsi ble for that process?

A VWho woul d have ever brought -- that cane
under P and D, and | believe it was -- I'"'mtrying to
think of -- the maintenance -- the construction
departnment brought those trucks in.

Q Wth regard to the cable and the wire that

is observed in the videotape, you don't know what
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happened to that cable and wire between the date
that you were on the site originally and the date
you returned after it was regraded, do you?

A | do not.

MR KNIPPEN. | think I'"mdone. [If | could
have one nonent.

(Brief pause.)

MR, KNI PPEN:  Your Honor, | have not hing
further of this witness at this tine.

THE HEARI NG OFFI CER:  Thank you.

Redi rect ?

MR, KNI PPEN:  Judge, | don't know if
Ms. O Connell has any questions.

M5. O CONNELL: | do have questions. Thank
you, M. Kni ppen.

CROSS EXAM NATI ON

BY M5. O CONNELL:

Q M. Ut, in response to one of
M. Knippen's questions, and | believe you were
referring to the videotape, you said that the

material on there is material you would require a

speci al waste pernmt for. |Is that right?
A Yeah. Denolition waste is sonetines
consi dered general waste, and we would require -- if
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it was brought into our landfills, we would require
a permt.

Q Wl |, what specifically -- fromthe video,
what material would you require a special -- are you
tal ki ng about a special waste manifest?

A I"mtal king about if you brought in broken
cul verts, nmaterial that could be considered froma
demolition site. |If you broke up a site of broken
concrete or broken materials, that would be
considered, to a |arge extent, general waste, and it
woul d be required -- in sone cases, it mght require
a permit. |In other cases, it mght just require you
to identify it as special waste and identify the
source where it canme from

Q VWhen you say it might require a permt,
what kind of permit are you talking about?

A It would be a special waste permt because
you don't know when you tear down a building if it
has asphalt in it or it has a certain type of
plastic wiring or so forth that m ght contain PCBs
or might contain other materials. GCenera
denolition debris does require a pernit called a
general. It's called general waste.

Q On the video, what material specifically

L. A REPORTING (312) 419-9292
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woul d require a special waste permt?

A Well, if you had, let's say, a |lot of
cont ai ners which you did not know or you didn't know
what was in the containers.

Q Excuse ne. I'msorry. Wat material in
t he vi deo?

A | said plastic containers we saw t here.

Q The pl astic containers.

VWhat other material ?

A And it could be asphalt. It just depends
on our -- I'mtalking about what we require at the
landfills.

Q Asphalt may or may not require a special

waste permt?

A It could require a special waste permt.
If it is a denplition site, we require -- like it's
a general -- it's considered general waste.

Q By whose definition?
A Vll, it's required at the landfills. |

think there is a definition for general waste under

the 1 EPA regulations. | don't know.
Q How do you define it in your m nd?
A How do | define general waste?
Q Yes.
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A Denol i ti on waste.

Q How do you define special waste?

A Speci al waste may require special
handl i ng.

Q How do you define special waste?

A | said it would require special handling.
Speci al waste mght require, if it's very dusty, to
bring it in and wetting it down before you could
incorporate it into the landfill.

Q So any waste that requires speci al
handl i ng outside of just hauling it in a truck is
speci al waste?

A It can be, that is correct.

Q Dependi ng upon what ?

A Dependi ng on how the regulations tie into
it. |If you have got sonething that's extrenely
wet -- you can only have a certain anount of
liquid -- percentage of |iquid. Anything over 80
percent |iquid would be consi dered special waste.

And then in some cases if you brought in,
say -- for instance, if you had a plant that wanted
to get rid of sone old -- not old asphalt. Let's
just take, for instance, old Ilinme, which could

create a dust when you were dunping it. It inposes
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a danger not only to the people that are working
around it or it requires special handling like
tabl etop pi eces of concrete and so forth. If you
dunp that in the site, you have got to renenber you
are conpacting this with specialized equi pmrent which
you could injure the equi pnent, so you put that in a
special part of the landfill. That requires speci al
handl i ng.

Q VWhat material in the video that we just

saw woul d require special handling?

A Sone of the concrete that | saw would
require special handling. | wouldn't want that
dropped in the normal face of our landfill where the

conpactors would be. That would be put in a special
area into the landfill so it wouldn't injure the
equi prrent .

Q So when you are tal king about a speci al
waste permt, are you tal king about a permt for
where the waste ends up, or are you talking about --

A It's howit's handl ed.

Q How it's handl e during shipment, during
transport?

A How it's handl ed either during shipnment --

it can be handling during shipnment or handling how
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you deposit it within the landfill itself.

Q So you don't have an opi nion one way or
anot her whet her any of the material in the video did
require a special waste --

A If you have plastic pails or you had a | ot
of plastic pipe, | would say that you woul d | ook at
it as possibly being special waste or general waste
under the category the EPA | ooks at it.

Q As possi bly being that dependi ng upon
what ?

A It would be ny interpretation that |
woul d -- based on what | have done before, | would
say it would be special waste or general waste.
Every time we have gone in to handle a denolition
site, that's what we required. W would find out
what it is. If it cones fromdenolition waste, we
woul d require either general or hard-to-handle, or
it could be special waste.

Q I"mnot sure whether | got an answer to
this question. So the material on the video, in

your opinion, did or did not require a special waste

permt?
A You have to specifically say what
material. | say sone of the material would have
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required a special waste permit if it had been in --
we don't know exactly the quantity.

Q And that's the PVC piping?

A And possibly the containers and so forth.
You can't even bring certain containers in. They
are consi dered even hazardous waste.

Q So those woul d have required a speci al
waste permt?

A They coul d have, yes.

Q And that special waste permt would be for

deposit of it or for transport of it?

A It could be for both. It could be for
deposit. The operator is responsible -- he could
require you to -- if you were going to bring this

material in, the operator could say to you | need a
special waste permt. | will wite it up for you.
I will wite it up.

Q Any other material on that video that

woul d have required a special waste permt?

A Wll, if you had boiler ash, that would
have.

Q I"mnot asking if you have. 1'masking is
there any --

A If that was boiler ash, that would have
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required at |east a special waste permt.

Q Because?

A It's high in chlorides and | ead.

Q And t herefore?

A Therefore, it has sone -- lead is
consi dered a hazardous material at certain
guantities or certain percentages. There are
certain chemicals' constituents that require a
special permt, and they require it because they
want to know where it cane fromand how it got
t here.

Q Do you know how speci al waste is defined
under the pollution control regulations promnul gated
under the | EPA?

A | don't know. They sent out bulletins and
they tell -- they give us certain particular
requi renents for testing.

Q But you don't know of fhand --

A I don't know of f hand.

Q -- as you sit here?

A No.

M5. O CONNELL: | don't have any nore
guesti ons.

THE HEARI NG OFFI CER  Thank you.
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Redi rect ?
MR, MAKARSKI : Just a couple. Thank you.
REDI RECT EXAM NATI ON

BY MR MAKARSKI :

Q You were asked about things found in the
roadway by M. Kni ppen.

A Yes.

Q Is the Stearns site a roadway?

A No, sir.

Q Is it an | DOT-sponsored project in any
way ?

A It is not.

Q Was any | DOT noney used at the Stearns
Road site?

A Not to ny know edge.

Q And it's |l ocated in DuPage County?

A That is correct.

Q Did I DOT have any regul atory or oversi ght
control of the Stearns Road site?

A Not to ny know edge.

Q You tal ked about that shot rock. How did
the district acquire that?

A As far as | know -- | mean, | can't say

firsthand. | know that normally they buy it froma
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quarry.

Q And, M. Ut, you are famliar with nornal
construction procedures at a construction site, are
you not ?

A Yes, | am

Q Wuld it be a normal procedure to bury
corrugated pipe and then dig it up again?

A That's not a normal procedure

MR, MAKARSKI: Nothing further, M. Hearing
Oficer.

THE HEARI NG OFFI CER: M. Kni ppen?

MR, KNI PPEN:  Thank you very much.

RECROSS EXAM NATI ON
BY MR. KNI PPEN

Q The corrugated pi pe you were able to
observe, M. Ut, was not conpletely buried, was it?

A That's correct.

Q And you weren't famliar with what the
contractor was doing on that site prior to the tinme
you arrived there, were you?

A | previously stated that.

Q And you couldn't tell whether the
corrugat ed pi pe that you observed had been

intentionally buried there by a piece of equipnent
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or somet hi ng dunped out of a truck, could you?
A | could not state that.

Q VWat is a lot of plastic pipe?

A Wl |, when you see pieces |aying al
over. Alot is what you can visually see. It could
be ten pieces. It could be 15 or 20.

Q There wasn't a lot of plastic pipe that
you observed at the Stearns Road site in those areas
that you vi deot aped, was there?

A Not in the particular areas | videotaped.
There was a few, but not -- | nean, when you are
tal king about a lot, it's kind of in the eyes of
behol der.

Q I mean, obviously if you have got two
Ssi x-inch pieces of PVC pipe and 77 acres, it's not a
| ot of pipe by anybody's estimation, it is?

A Not in 77 acres.

Q And there was no effort in this case nade
to inventory plastic pipe on the site to determ ne
how much plastic pipe there was over that 77-acre
zone, was there?

A Not by ne.

MR, KNI PPEN:  Thanks very nuch, M. Ut. |

have not hing further
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THE HEARI NG OFFI CER: Ms. O Connel | ?

M5. O CONNELL: Not hi ng.

THE HEARI NG OFFI CER:  Thank you. M. Ut, you
may step down.

THE W TNESS: Thank you.

MR MAKARSKI: Qur next wi tness couldn't make
it until tonorrow norning.

THE HEARI NG OFFI CER Then we will recess for
the day and start-up again tonorrow.

MR MAKARSKI: | have three witnesses for the
nor ni ng.

THE HEARI NG OFFI CER:  Before we go off the
record, is there anything?

MR STICK Dick, | would Iike to confirm your
schedule. You are going to call Lara --

MR, MAKARSKI: Lara, John G azzon. This is on
those sumaries. And then Steve Heuer who did the
wor k out for the Enpcon people out at the site, who
| would imagine we will take sone time with him

THE HEARI NG OFFI CER:  Ckay. We will reconvene
tomorrow at 9:30. Thank you.

(WHEREUPQN, FURTHER
PROCEEDI NGS WERE CONTI NUED

SINE D E.)

L. A REPORTING (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

495
STATE CF ILLINOS )

SS.
COUNTY OF COOK )

I, CARYL L. HARDY, do hereby state that |
ama court reporter doing business in the Gty of
Chi cago, County of Cook, and State of Illinois; that
| reported by nmeans of machi ne shorthand the
proceedi ngs held in the foregoing cause, and that
the foregoing is a true and correct transcript of

nmy shorthand notes so taken as aforesaid.

Caryl L. Hardy
Not ary Public, Cook County, IL
Illinois License No. 084-003896

SUBSCRI BED AND SWORN TO
before ne this day
of , A.D., 1997.

Not ary Public

L. A REPORTING (312) 419-9292



