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I LLINO S POLLUTI ON CONTROL BQARD

FOREST PRESERVE DI STRI CT OF
DU PAGE COUNTY, ILLINOS,

a body politic and corporate
in the County of DuPage,
State of Illinois,

Conpl ai nant,
VS.

)
)
)
)
)
)

)

)

g
M NERAL LAND AND RESOURCES )
CORPORATI ON, a Del awar e )
cor poration, SOUTHW ND )
FI NANCI AL, LTD., an Illinois )
corporation, formerly known )
as ABBOTT CONTRACTORS, INC., )
BLUFF CI TY MATERI ALS, INC., )
an Illinois corporation, as )
assi gnee of ABBOIT )
CONTRACTORS, | NC., )
)

)

Respondent s.

VOLUME VI

The following is the transcript of

No. PCB No. 96-84

a

hearing held in the above-entitled matter taken

stenographically by LISA H BREl TER, CSR, RPR,

CRR, a Notary public within and for the County of

DuPage and State of Illinois, before M CHAEL
WALLACE, Hearing O ficer, at 505 North County
Road, Wieaton, Illinois, on the 23rd day of

Cct ober 1997 commencing at 9:45 a.m
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APPEARANCES

HEARI NG TAKEN BEFORE:

I LLINO S POLLUTI ON CONTRCOL BOARD
100 West Randol ph Street
Suite 11-500
Chi cago, Illinois 60601
(312) 814-4925
by: MR M CHAEL WALLACE

CHAPVAN AND CUTLER, by

MR RI CHARD A. MAKARSKI and
MR, ROBERT G TUCKER

111 West Monroe Street

Chi cago, Illinois 60603
(312) 845-3000

on behal f of the Conpl ai nant;

WALSH, KNI PPEN, KNI GHT & DI AMOND,
CHARTERED, by

MR JAMES H KN PPEN, |1

601 West Liberty Drive

VWheaton, Illinois 60189

(630) 462-1980

on behal f of the Respondents
Bluff City Materials, Inc., and
Sout hwi nd Fi nanci al , Ltd.,

BUTLER, RUBI N, SALTARELLI & BOYD, by
MR M CHAEL A. STICK

Three First National Plaza

Suite 1800

Chi cago, Illinois 60602

(312) 444-9660

on behal f of the Respondents
Bluff City Materials, Inc., and
Sout hwi nd Fi nanci al , Ltd.,

(conti nued)
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GOULD & RATNER, by

MS. KARI N O CONNELL

222 North LaSalle Street
Chi cago, Illinois 60601

on behal f of the Respondent
M neral Land and Resources
Cor poration, a Del aware

cor por ati on.
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HEARI NG OFFI CER WALLACE: Wl |, pursuant
to adjournnment, | now call docket PCB 96-84. This
is the mtter of Forest Preserve of DuPage County
vs. Mneral and Land Resources, et al. Let the
record show the sane appearances as yesterday.

Are there any prelimnary matters,

M. Makar ski ?

MR, MAKARSKI: No, sir.

HEARI NG OFFI CER WALLACE: M. Stick?

MR STICK: No, sir.

HEARI NG OFFI CER WALLACE: Ms. O Connel | ?

MS. O CONNELL:  No.

HEARI NG OFFI CER WALLACE: W left off
yesterday with cross exam nation of Ms. Anderson.
Ms. Anderson, you're back on the stand. Please
renenber you're still under oath. You may
proceed.

MR, STICK:  Thank you, your Honor.

JOAN ANDERSQON,
called as a witness herein, having been first duly
sworn, was exam ned and testified as foll ows:
CROSS EXAM NATI ON
BY MR STICK

Q Good norning, Ms. Anderson.

L. A REPORTING - (312) 419-9292
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A Good nor ni ng.

Q Ms. Anderson, during yesterday's
session, you referred to a piece of stone with a
red color. Do you recall that testinony?

A Uh- huh.

Q That you had observed at the Stearns
Road site. Did you do any chem cal analysis of
the stone with the red color that you had seen at
the site on your first visit?

A No.

Q Do you know what the aggregate materi al
that was being mned at the site | ooks |ike?

A Yes.

Q Did you recogni ze the dark red stone as
a piece of aggregate material ?

A No.

Q Do you know whet her the stone was
brought to the site or whether it was a piece of
stone found at the site?

A | don't know.

Q You said you knew what the aggregate
material of the site looks like. Could you
descri be what the aggregate material that was

being mned at the site | ooks like.

L. A REPORTING - (312) 419-9292
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A Vll, it was the pile that appeared to
be the material that was mned at the site that
was at the northern -- near the north entrance on
the west side. That is what I'"'mreferring to, and
it | ooked |ike pebbles, gravel, stone like, but
tan in color predom nantly.

Q Now, the material you described was
mat eri al that had been processed and stockpil ed
for sale, correct?

A That was ny assunption.

Q Is it fair to say that you did not
actually see what the aggregate that was com ng
out of the ground at the site | ooked |ike?

A That's correct.

Q And | take it if you don't know whet her
the red-colored rock came fromoff-site or was
somet hing that had been originally on site, that
that red rock does not form any basis for your
opi nion that the material that was brought to the
site was waste?

A VWere it was sitting at the site at that
time quite a long distance south, it was there
with other materials that | observed, and that by

and | arge, that area appeared to consist of

L. A REPORTING - (312) 419-9292
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material s that had been dunped there.

Q O her than that observation, do you have
any reason to believe that the red rock
specifically that you saw had any connection wth
the materials being brought on to the site?

A The stone was not red. It was what was
attached to it that was a sandy type material that
| ooked as if it had been sone adhesive nateri al
had been placed so that the sand stuck on this big
stone, rounded stone.

Q Now, you don't know from your own
personal know edge how the plastic tubing and the
flexible nmetal material that you saw that you
testified that you saw in your first visit cane to
be lying on the ground at the Stearns Road site?

A From ny observation, | can answer?

Q Yes.

A My observation indicated that the
materials -- it was part of the materials that
were on top of the site generally, sone of them
sticking out of the soil, some of thempartially
covered by soil, and these materials did not
appear to be distinctive fromthose ot her

materials in any way such as the brick and

L. A REPORTING - (312) 419-9292
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asphal t.

Q My question to you is you do not have
per sonal know edge regardi ng how t hose two
specific types -- those two specific materials

cane to be present on the Stearns Road site,

correct?
A No.
Q Now, you indicated on your second visit,

you had seen pieces of concrete and concrete
cul verts and netal material, correct?
A Among ot hers, yes.
MR STICK:  Your Honor, 1'd like to mark
a phot ograph as an exhibit.
HEARI NG OFFI CER WALLACE: It woul d be
Respondent' s Exhi bit 39.
MR, STICK:  Thank you very much.
HEARI NG OFFI CER WALLACE: | guess you
can only have three nore exhibits today. Of the
record.
(Docunent mar ked)
(Di scussion off the record.)
MR, STICK:  Your Honor, may | approach
t he bench?

HEARI NG OFFI CER WALLACE:  Yes.

L. A REPORTING - (312) 419-9292
1292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MR STICK: This is the only copy of the
phot ograph | have.

Q Ms. Anderson, let nme show you what's
been marked as Respondent's Exhibit 39 for
identification purposes. First of all, have you
ever seen that photograph before?

A Not that | recall.

Q Now, on your second visit on the site,
does that photograph depict the area that you
viewed sone of the netal -- | nean, concrete and
concrete culverts that you described in your
testi mony?

A I am not sure. The placenment of the
other materials -- this really does not appear to
be what | was | ooking at.

Q Thank you very much. M. Anderson, is
it your opinion that is not the Stearns Road site?

A Oh, no.

Q Your testinony is this does not -- you
can't recognize this area as one of the areas you
i nspect ed?

A | recognize that as an area that was
over there, but | do not recognize it as an area

that | inspected in relation to ny testinony.

L. A REPORTING - (312) 419-9292
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Q You have seen this area, though, the
Stearns Road site?

A | believe | have, yes.

Q Was there sonme reason you did not
i nspect this particular area of the Stearns Road
site?

A No, there was no particul ar reason ot her
t han when we drove in where the car was parked and
| did not do any conpl ete wal k-t hrough of the
site.

Q Now, | want to nake sure | understand
what your opinion is fromyesterday. Is it your
opi nion that whether material constitutes a waste
is determ ned by the definition of waste in the
Envi ronnental Protection Act?

A Yes.

Q And woul d you agree with nme that if a
material is not a waste under the definition
contained in the Act, the landfill regs have no
application to that particular material ?

A The landfill regs?

Q Yes.

A That is not really correct.
Q

You woul dn't agree with ne that if the

L. A REPORTING - (312) 419-9292
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material was not a waste, the landfill regs do not
appl y?

A No, | woul d not.

Q So is it your opinion that the I andfil
regs apply to material that is not a waste?

A Yes, they certainly can.

Q Now, woul d you agree with ne that the
i nportant consideration in determ ning whether a

material is a waste is whether it's discarded?

A Yes.
Q Do you have a definition of discarded?
A The only definition, per se, would be

access to the dictionary, and certainly as
enunci ated in cases before the Pollution Control
Boar d.

Q Can you tell me what that definition is
that you're relying upon in formulating your
opi ni on.

A I do not have that kind of a definition
in front of ne, but the first thing I would | ook
at is to see whether there was an indication that
it was not discarded. Then I would | ook to see
whet her it was nore or |ess separated fromand put

away, thrown away. The concept of discarded is

L. A REPORTING - (312) 419-9292
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where the material has left -- has left the -- in

this case the source of what it was. It has been
renoved.
Q I want to talk about disposal for a

mnute. Wuld you agree with nme that disposa
requires that a waste material be accumul ated with
no certain plan for disposal sonewhere else?

A Yes.

Q And woul d you agree with nme that this
requires that the waste material be placed on
property wi thout there being an intent to, within
a short period of tinme, renove it somewhere el se?

A No.

Q You woul d not agree with that statenent?

A No.

Q Now, | believe you stated an opinion on
direct that the material that canme to the Stearns
Road site was not clean construction or denolition
debris, correct?

A Yes.

Q Now, you've never personally seen test
pits that were excavated and showed what was bel ow
the surface of the Stearns Road site, correct?

A No.

L. A REPORTING - (312) 419-9292
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Q I"msorry. Are you saying that ny
statement is incorrect or that you -- strike that.

A | did not see the test pits.

Q You personally did not see the test
pits?

Correct.

Q You did see photographs, | believe you
said, of certain test pits?

A Yes.

Q Di d these phot ographs depict the test
pits thensel ves or material that had purportedly
been excavated fromthe test pits?

A There were pictures taken of the
trenches and the material, yes.

Q Did you attenpt to determ ne the
percentage of the material in the test pits that
fell outside the definition of clean construction
or denolition debris?

A No.

Q Do you base your opinion that the
materi al was not clean construction or denolition
debris on the percentage of the material depicted
i n the photographs that you believe fall outside

the scope of that definition?

L. A REPORTING - (312) 419-9292
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A No.

Q You prepared a witten report that's
been offered as an exhibit prior to the recent
amendnent to the definition of clean construction
or denolition debris, correct?

A Yes.

Q And you stated an opi ni on yesterday that
cl ean construction or denolition debris under the
prior definition that was contained in the Act in
your opinion is a waste, correct?

A Yes.

Q And is it correct that you based the
opi nion that clean construction or denolition
debris under the old definition was a waste
because of the word "debris"?

A Not sol ely.

Q Let me rephrase that question. Is it
true that you base your opinion that clean
construction or denolition debris as defined
previously was a waste because it constituted
debri s?

A Not sol ely.

Q Wul d you agree with ne that part of the

basis for your opinion that clean construction or

L. A REPORTING - (312) 419-9292
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denolition debris as previously defined in the Act
as a waste was that it was debris?

A That's part of the reason, but --

Q Under the old definition of clean
construction or denolition debris, did clean
construction or denolition debris becone a waste
in your opinion as soon as it was excavated?

A It becane -- it becane a waste as soon
as it becane debris, in this case after it was
excavat ed.

MR STICK: My | approach the bench?
There's an exhibit that's been previously offered
into evidence that | need to use for this wtness.

HEARI NG OFFI CER WALLACE: Yes.

MR STICK: My | approach the w tness,
your Honor.

HEARI NG OFFI CER WALLACE: Yes.
BY MR STICK

Q Ms. Anderson, let nme show you what's
been marked as Respondent's Exhibit No. 10. Now,
since your witten opinion, the |egislature passed
bill 1887 amending the definition of clean
construction or denolition debris, correct?

A Yes.

L. A REPORTING - (312) 419-9292
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Q Do you recogni ze the exhibit 1've shown
you as the current definition of clean
construction or denolition debris under the Act?

A Yes.

Q You stated an opi ni on yesterday that
cl ean construction or denolition debris under the
new definition is a waste. Do you recall that?

A Yes.

Q Does the fact that clean construction or
denolition debris is called debris constitute any
basis for your opinion that clean construction or
denolition debris under the new definition is a
wast e?

A The way | read the | anguage here, it is
not under the definition of waste that it is stil
a waste except were not considered a waste in the
foll owi ng | anguage and definition. | would read
that nyself as meaning that it would not be
regul ated as a waste if the conditions foll ow ng
the definition were net.

MR, STICK:  Your Honor, I'mgoing to
nmove to strike that answer as non-responsive.
MR, MAKARSKI: | object.

MR STI CK: | asked her whether the fact

L. A REPORTING - (312) 419-9292
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that clean construction or denolition debris is
| abel ed debris fornms any basis for her opinion
that it is a waste under the new definition, and
don't recall hearing a response to that answer.
HEARI NG OFFI CER WALLACE: All right, the
answer is stricken.
MR STICK: My | reask that question
your Honor?
HEARI NG OFFI CER WALLACE: Yes.
BY MR STICK

Q Ms. Anderson, does the fact that clean
construction or denolition debris is |abeled
debris formany basis for your opinion that clean
construction or denmolition debris as currently
defined is a waste?

A In part, yes.

Q Is it your opinion that under the
current definition of clean construction or
denolition debris, that material becones a waste
under -- as soon as it is excavated?

A As soon as it becones a debris,

di scarded
HEARI NG OFFI CER WALLACE: Further cross?

MR STICK: My | have just a noment,

L. A REPORTING - (312) 419-9292
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your Honor, for ny co-counsel

HEARI NG OFFI CER WALLACE: Al right.

BY MR STICK

Q Ms. Anderson, | want to nove along to
the issue of a landfill. Is it your opinion that
aland -- in order to constitute a landfill, a

site needs to be a | ocation where waste is
accunul ated over tine for disposal?

A Yes.

Q Can you quantify for me the tenpora
requi renent associated with the phrase accumul at ed
over tinme?

A There is no exact time frame. However,
if it is -- if no showing is made that it is not
there for storage and that denonstration has to be
made within a year, then it woul d be di sposal
That is the only tine related thing, but it is
certainly not exclusive to that determ nation

Q Let me see if | understand your
testinmony. The one-year tine frame is pertinent
to the issue of whether waste material has been
di sposed, correct?

A Correct, rather than stored.

Q My question to you was what is the

L. A REPORTING - (312) 419-9292
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tenmporal requirenent associated with the phrase
accunul ated over tinme as it relates to whether a

siteis a landfill?

A Beyond what we just discussed?

Q Yes.

A There is -- that is obviously a judgnent
call. Obviously if sonething is there --
obviously if the disposal -- there were a couple

of | oads disposed sonewhere, it would not -- |
don't -- | can't imagi ne sonebody saying that
constitutes a landfill.

Q In other words, if one truckl oad of
material was placed on a site -- strike that.

Wul d you agree with ne that if one

truckl oad of waste was placed on a site, that
m ght constitute waste disposal, but it would not

necessarily mean that the site was a landfill?

A Correct.
Q In order for the site to becone a
landfill or to constitute a landfill, there nust

be di sposal of waste that is accumul ated over
time, correct?
Yes.

Q And does that phrase accumnul ated over

L. A REPORTING - (312) 419-9292
1303



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

time inply repeated conduct over a certain period

of tine?

A | don't -- the question is not clear to
ne.

Q Is it that you need the question reread

or you need a question reposed to you?

A I need the question reposed to ne.

Q Very well. Ms. Anderson, you agree that
if one truckload of material is placed at a site,
that would not constitute that site as a landfill,
correct?

A Correct.

Q Sonething in addition to one load is
requi red, correct?

A I would view it as a considerabl e anpunt
in addition to one |oad, but yes.

Q Is there a requirenent that a certain
nunber of |oads be placed at the site, or is it a
tenmporal requirenent, atinme limt?

A I woul d consider it both.

Q How many | oads -- strike that.

VWhat is the time limt necessary to
show that a site constitutes a landfill?

A I"mhaving difficulty. Are you asking

L. A REPORTING - (312) 419-9292
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somet hing different fromwhat you asked before?

Q Vll, I'mrephrasing the question
before, but I"'mtrying to get at the sane type of
i nformation.

A The only tine [imts in the regul ations
is the use of the termover tinme when it is
di sposed over tinme, and it connotes a tinme frane
that is not -- it connotes ongoi ng.

Q And ny question to you is how rmuch tine
i s necessary to establish that there has been
di sposal over tinme as required by the regul ati ons?

A I would not take over tine in isolation
fromthe frequency of the disposal

Q How frequent does the disposal have to
be in order to establish that the facility or site
is alandfill?

A It would have to -- it would have to be
on a repeated basis, not necessarily continual
but on a repeated basis for -- that there is sone
-- a continuum established, if you will, is how
would viewit.

Q VWhat I'mtrying to ascertain fromyou,
Ms. Anderson, is what is the requirenent for

repeated or a tinme limt involved? Can you give

L. A REPORTING - (312) 419-9292
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me what those two factors are.

A | cannot, nor during the regulatory of
all those regul ati ons were bei ng devel oped coul d
there be that kind of precision placed on the
regul ati ons.

The opinion discussed this difficulty.
So at the -- it tended to discuss themas to what
wasn't and what was obvi ous, and so the definition
was chosen with that know edge, that it would
requi re evaluation on a specific basis.

Q Is it fair to say that in interpreting
the requirenent that there be a di sposal over
time, it is not possible for you to give ne a
precise tine period that that inplies?

A No.

Q No, you cannot give ne a precise tine
peri od, or no, the questionis --

A No, | cannot except as | have testified
prior to this.

Q Is it fair to say that you al so cannot
give me a precise degree of regularity with
respect to the disposal activities that is
required for a site to constitute a landfill?

A No.

L. A REPORTING - (312) 419-9292
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Q No, you cannot give ne that kind of
preci se requirenent?

A O her than what | have already testified
to.

MR STICK:  Your Honor, may | again
approach the bench to obtain exhibits?

HEARI NG OFFI CER WALLACE: Yes.

MR STICK: My | approach the w tness,
your Honor.

Q Ms. Anderson, let ne show you
Respondent's Exhibits 7, 8 and 9.

Ms. Anderson, with respect to Exhibit
No. 7, can you state an opinion regardi ng whet her
the concrete depicted in that photograph
constitutes a waste?

A It appears to be a waste.

Q Wth respect to Exhibit No. 8, can you
state an opinion regardi ng whether the materi al
depicted in that photograph constitutes a waste?

A It appears to be a waste.

Q Wth respect to the material depicted in
Exhi bit No. 9, can you state an opinion regarding
whet her that material constitutes a waste?

A That creates some nore difficulty, but

L. A REPORTING - (312) 419-9292
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it does appear to be a waste di scarded.

Q Wy does that photograph, the materi al
depicted in that photograph, create nore
difficulty?

A Because of the conplexity of the
material and the fact that there are what appear
to be discards there as part of it.

Q Do you have sonme question as to whether
the material depicted in Exhibit No. 9 in fact
constitutes a waste?

A | really can't without nore -- | can't
wi t hout nore on any of these.

Q Wth respect to the material depicted in
Exhi bit No. 7, can you state an opinion regarding
whet her that material has been disposed of ?

A No.

Q Wy can't you state an opinion with
respect to Exhibit No. 7 regarding whet her that
mat eri al has been di sposed of ?

A Because | have -- | have no idea whet her
it has been stored, for exanple.

Q Is it fair to say that with respect to
Exhi bit No. 7, you can't determ ne fromt hat

phot ogr aph whether that material was to be

L. A REPORTING - (312) 419-9292
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transferred sonepl ace el se?

A No.

Q So is your answer that you in fact
cannot tell fromthat photograph whether that

material was intended to be transferred somepl ace

el se?

A No.

Q Let me rephrase the question

A I"magreeing with your statement. |'m
trying to.

Q This is ny problemin posing a question
| apol ogi ze.

Can you tell from Exhibit No. 7 whether
that material was intended to be transferred
somepl ace el se or whether it was intended to
remain on site?

A | cannot tell.
Q And is that the reason you cannot state
an opi nion regardi ng whet her there has been a
di sposal as depicted in Exhibit No. 7?2
A Yes. Essentially, but not solely, yes.
MR, STICK:  Your Honor, | only have a
few nore questions. |If | could take a noment to

review ny notes, | would appreciate it.
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HEARI NG OFFI CER WALLACE: All right.
(Recess taken.)
BY MR STICK

Q Ms. Anderson, would you agree with ne
that the anmendnent to the clean construction or
denolition debris has at least in part superseded
your witten opinion that was offered as an
exhibit in this case?

A No.

Q Wul d you agree with ne that at least in
part the anendnent to the definition of clean
construction and denolition debris has altered the
opi nions that you have formed about whether or not
the material at issue is a waste?

A My opi ni on was correct.

Q Has the anendnent to the definition of
cl ean construction or denolition debris altered in
any respect the basis for your opinion that the
material at issue was a waste?

A You're referring to clean construction
and denolition debris?

Q Yes.

A The anmendnent obviously altered the

definition.
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Q Isn'"t it correct that it also altered in
certain respects the basis for your opinion, that
cl ean construction or denolition debris is a
wast e?

A In certain areas, it is not considered a
wast e.

Q And in certain areas, certain
ci rcunstances, permts are not required for the
use of them correct?

A Correct.

Q Ms. Anderson, M. Tucker asked you on
direct exam nation to state an opini on based upon
| believe, a reasonabl e degree of expertise
certainty. Do you recall that question?

A No.

Q Do you recall that M. Tucker used the
phrase "a reasonabl e degree of expertise
certainty"?

A | honestly don't recall that phrase.

Q VWhen you stated your opinion on direct
exam nation, what was the field of expertise that
you were drawi ng upon in stating that opinion?

A My expertise in the field of

environnental regul ations and the |andfil
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regul ati ons specifically.

MR STICK: My | approach the w tness,
your Honor, to retrieve exhibits?

HEARI NG OFFI CER WALLACE: Yes, further
Cross?

MR, STICK:  Yes, your Honor. | need one
nmonent, your Honor, and then | believe | have one
series of questions and then I'll be done.

Q Ms. Anderson, is it your opinion that if
a contractor puts clean construction and

denolition debris to forma berm that site

requires a landfill permt?

A Not necessarily, not necessarily a
[andfill permt.

Q Is it your opinion that if a contractor

brings clean construction or denolition debris on
to a site to create shoreline stabilization, that
that site constitutes a landfill?

A No, not a landfill permt.

Q Ms. Anderson, if you will assume that a
| egal conclusion is an assertion of the truth of a
statenent on one of the ultimate issues to be
determ ned in a proceedi ng, would you agree wth

me that your opinion in this case constitutes a
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| egal concl usi on?

MR, MAKARSKI: (Objection to that, your
Honor. He wants her to figure out what the
appel | ate court or sonebody el se woul d think of
somet hing about that. |It's beyond anything that
she testified to in this case

MR STICK:  Your Honor, | think I'm
entitled to ask her that question based upon that
definition of a legal conclusion and ask her
whet her she agrees that her opinion would fal
within that definition.

HEARI NG OFFI CER WALLACE: (bj ection
sustained. | think that's for the Board to figure
out .

MR, STICK:  Your Honor, may | rephrase
that -- I'mgoing to rephrase that question and
see if | can do it in a different way.

HEARI NG OFFI CER WALLACE: All right.
BY MR STICK

Q Ms. Anderson, would you agree that the
opi nions you have stated in this proceedi ng
constitute an assertion of the truth of a
statenent on one of the ultimate issues to be

determined in this proceedi ng?
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MR, MAKARSKI: | object to that.

MR STICK:  Your Honor, there |I'm not
asking her to assume anything. |'mjust asking
her whether that properly characterizes her
opi ni ons.

HEARI NG OFFI CER WALLACE:  Overrul ed.
You may answer the question

THE WTNESS: Pl ease ask it again.

MR, STICK: Could you read that question
back.

(Record read.)

THE W TNESS: Yes.

MR, STICK:  Thank you, your Honor
Thank you, Ms. Anderson. | have no further
guesti ons.

HEARI NG OFFI CER WALLACE: Ms. O Connel |

M5. O CONNELL: | have just have one
guesti on.

CROSS EXAM NATI ON
BY M5. O CONNELL:
Q Ms. Anderson, when M. Stick asked you
whet her it's your opinion that if a contractor
brings clean construction or denolition debris on

to a site to create a berm that site requires a
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[andfill permt, you answered not necessarily.
Wy did you answer that way?

A Because the creation of so-called berns
where it has -- could in fact becone a dunping

ground, and if done repeatedly, it could

constitute landfilling.
Q But suppose that it did not constitute a
dunping ground. It was strictly a berm say, for

aest hetic purposes along a roadway. Wuld that
require a landfill permt?

A My personal opinion is not necessarily
that. That is in another regulatory area that
does in fact have sone gray areas involved with
it.

Q So you don't have an opinion on that one
way or another based on the Illinois Environnenta
Protection Act and the regul ati ons thereunder?

A | have an opinion as to whether that
type of activity would be covered, but the nature
of a -- of the permt to be issued would not
necessarily be a landfill permt.

Q VWhat kind of permt would it be?

A It woul d be another kind of solid waste

permt.
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Q Such as?

A There are areas where berns, enbanknents
and that sort of thing where waste has been used
and it has been expressed in varying ways
i ncluding specific -- or where it has even been
addressed specifically by statute. It's an area
-- it's not what | would call a clean area as to
how to proceed.

Q Is there any permit other than a
[andfill permt that would be required in such a
situation as constructing a bermfrom cl ean
construction and denolition debris? |[|'mjust
aski ng what kind of permt.

A ["mnot -- a solid waste permt. It
woul d be -- of clean construction, denolition
debris? It would require a permt.

Q VWhat kind of permt?

A If it did not fall under the exceptions
in the definition of clean construction and
denolition debris where it is not -- you know,
where it tal ks about not being considered a waste.
I do not know exactly the kind of permt that
woul d be i ssued.

Q So your response then is when a

L. A REPORTING - (312) 419-9292
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contractor brings clean construction and
denolition debris on to a site to create a berm
wi t hout engagi ng i n open dunping, that does not
require a landfill permt and you don't know of
any other type of permt which mght be required?

MR, TUCKER: (Objection, her answer is

her answer.

M5. O CONNELL: |I'm not understanding
her answer, M. Hearing Oficer. If you want to
sustain the objection, 1'Il ask another question

HEARI NG OFFI CER WALLACE: Can you answer
t he question, Ms. Anderson

THE WTNESS: | have not given the kind
of consideration under the state's regul ations
that that question inplies. The question, with
the information that you have given nme so far, is
not -- is not enough in any event to be able to
answer the question.

M5. O CONNELL: So you can't answer the
guestion?

THE WTNESS: No

M5. O CONNELL: Okay, thank you. That's
all.

HEARI NG OFFI CER WALLACE: Redirect?

L. A REPORTING - (312) 419-9292
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MR, TUCKER  No, your Honor.

HEARI NG OFFI CER WALLACE: Thank you,
Ms. Anderson. You can step down.

(Wtness excused.)

MR STICK: My | approach the bench to
return the exhibits.

HEARI NG OFFI CER WALLACE: Ch, yes.

M. Makar ski .

MR, MAKARSKI: M. Hearing Oficer, the
only -- we have no nore witnesses. W have three
things left that have to be decided. One is the
Encton report. The second is that we wanted to
offer or do offer into evidence the response of
Sout hwi nd Fi nanci al , Abbott, the contractors of
Bluff City, the interrogatories which we submtted
to themin a case involving litigation between
themand us, 95 MR 0297 in the Crcuit Court here.

And the reason | offer these is that
they are adm ssions which are applicable to this
case, and | think an answer to an interrogatory
can be used in other cases, and it goes to the
anmount of off-site material that was brought to
the site and the anmount of noney that was paid to

Bluff City for the delivery of that to the
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facility -- or to the site.

MR, KNI PPEN:  Judge, ny only question at
this point is M. Mkarski seeking to introduce
the entire answers to interrogatories which then
deal with some issues which are irrelevant and
imuaterial to this procedure, and | woul d object,
or if he's only seeking to introduce that
particular information with regard to those
i nterrogatories which he just articul ated, then
have no objection. So |I'mnot sure what he's
trying to do here.

MR, MAKARSKI: | agree. | only want to
give the front page and then that page that that
information is on. | don't care about the rest of
the stuff.

MR. KNI PPEN:  Your Honor, based on the
way this exhibit's been prepared, | would have no
objection to the adm ssion of this docunent and
particularly this interrogatory, Exhibit B, so
long as the interrogatories that led to these
responses are attached.

In other words, what you have in this
exhibit is you' ve got the responses to the

i nterrogatories, but w thout seeing the
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i nterrogatories thenselves, i.e. the questions
that led to these responses, these responses are
in a total vacuum and they would be practically
i npossible to interpret the neaning of in the
absence of those questions.

HEARI NG OFFI CER WALLACE: All right,
suggest, M. Makarski, could you redo this?

MR, MAKARSKI :  Yes.

HEARI NG OFFI CER WALLACE: And you
probably won't be able to do it today, but if you
could redo it taking M. Knippen' s suggestions.

MR KNIPPEN. | would not assert an
obj ection, Judge, that it wasn't submitted in
their case in chief if we reach the stipulation
|ater and | eave this particular issue open with
regard to the resting of their case

Al though if they rest their case, |
want the rest of their case rested at that point.
But with regard to this specific issue, | have no
difficulty in stipulating that that can remain
open until we can reach a stipulation or present
argunent to the Court as to why it would or
woul dn't be admissible. | think we're going to be

able to reach a stipulation without any
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difficulty.

MR, MAKARSKI : | have no objection to
i ncluding the question and then the answer behi nd
it or something like that. That's the only
i nterest we have in these pleadings, and we can do
that. | don't have the whole thing here today
fromthe other case

HEARI NG OFFI CER WALLACE: Ms. O Connel |
do you have any objection?

M5. O CONNELL: Yes, | do, M. Hearing
Oficer. These are interrogatories froma case in
the Judicial CGircuit of DuPage County to which
M neral and Land Resources isn't even a party.
It's the first time |I've seen these responses.
woul d ask that the ruling not -- that these cannot
be used in any fashion as to MLR since it's
conpl etely hearsay as to MR

W were never there to -- we haven't
been involved in litigating that case. W have no
i nput whatsoever. So as long as it's not applying
to MR in this case, | would ask for a ruling to
that effect on the record.

HEARI NG OFFI CER WALLACE: Ckay. | guess

the only ruling is we'll have to defer it to see
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what kind of final docunment is entered. | would
suggest that once we see that, then we could admt
it with your objections noted.

M5. O CONNELL: The only change is going
to be putting the interrogatories in.

MR, MAKARSKI: And we'll just have the
one answer instead of all the rest of the stuff.

M5. O CONNELL: You don't have any
objection to not having it apply to MR?

MR MAKARSKI: Well, | do, because I
t hi nk under respondeat superior agency theory, it
should apply. If it applies to Bluff City, it
automatically applies to MR

M5. O CONNELL: If that's the case, M.
Hearing Oficer, then we should have been invol ved
inthis lawsuit sonehow. W're not a party to
that lawsuit. There's no allegation of respondeat
superior there. To bring into these other
lawsuits that we haven't been a party or present
is --

MR, MAKARSKI: There is another |awsuit
when | sued you.

M5. O CONNELL: These aren't fromthat

| awsui t .
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HEARI NG OFFI CER WALLACE: We're getting
of f schedule here. Let's go back and try to cone
up with a stipulation in a witten form re-submt
that, and | think that I would have to say that it
woul dn't apply to MLRin this case if they weren't
a party to that interrogatory that you're
referring to.

MR. KNI PPEN:  For the record, Judge, |
woul d state on behalf of the plaintiffs, who
represent in this case, which is 95 MR 0297, that
we did not serve a copy of these answers on MR or
Ms. O Connell so they do not have them

MR, STICK:  Your Honor, may | address an
i ssue before we get on to other issues regarding
their case. | had one issue | wanted to present
regarding Ms. Anderson's testinony.

HEARI NG OFFI CER WALLACE: All right.

MR STICK: And that is at this tinme, |
nove to strike her entire testinony based upon her
testinmony at the end of ny cross exam nation that
stated that her opinion in this case was an
assertion of the truth of a statenent on one of
the ultimate issues to be determ ned by the

Pol | uti on Control Board.
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| believe that qualifies her opinion as
a legal conclusion, and I will tender to the Court
a definition of |legal conclusion out of Black's
Law Dictionary, and I will also offer the Court
the assertion that the case lawin Illinois is
very clear that no witness, neither a lay w tness
nor an attorney nor any other witness with any
degree of expertise can offer a |egal conclusion
in a proceeding, and if -- | challenge the
conpl ai nant to offer any argument or assertion
that that is in fact an appropriate type of
opinion in any proceeding in the State of
[I1inois.

M5. O CONNELL: M. Hearing Oficer, |
agree with everything M. Stick said and join in
his objection to the entirety of Ms. Anderson's
testimony and opi ni on.

MR STICK: And | would add ny notion
i ncl udes not only her oral testinony, but her
written opinion which | believe was Exhi bit 33.

MR TUCKER: That sounds correct.

HEARI NG OFFI CER WALLACE: Yes.

Response.

MR, TUCKER: (Obviously we object to the
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notion. | would assunme to a certain extent

M. Stick is not doing this to preserve the record
because this has been rul ed on nunerous tines by
your Honor already.

For reasons stated previously during
this proceeding as well as our response to their
original notion in limne related to Ms. Anderson
for all those reasons, we think her testinmony is
nore than proper for this kind of proceeding.

HEARI NG OFFI CER WALLACE: | amgoing to
deny the notion. |If possibly you can include it
in a brief. The Conplainant's Exhibit 33 has been
admtted and will stay in the record, and
Ms. Anderson's testinony will stay in the record,
al so. Was there another --

MR, MAKARSKI: Yes. M. Hearing
Oficer, | had -- there was a gentleman, | think
he's going to testify in their case, who had
worked for the Bluff Cty, M. Fiordirosa, and we
took his deposition in the case of that 95 MR 297
al t hough we agreed that it would be applicable to
all the other litigation.

It was a discovery deposition. It was

not an evidentiary deposition, but init, he nmade
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what we believe are a significant nunber of

adm ssions against interest to the Bluff Cty in
that he said the materials brought to the site and
various and sundry different places and they were
paid to receive it and what have you.

|'ve excerpted out the pages on which
t hat appears through -- the whole deposition
wasn't being brought in, although it's not that
| ong, 200 pages, 164, and | woul d offer those
pages into evidence or if it would be preferable
to the other side, if they wanted to, the whol e
deposition put in. | just didn't think it would
do anything to the record to have the rest of it,
but I think the fact that he is no longer with the
conpany is inmaterial.

I"ve looked to research that. | can't
find any | aw one way or the other, and he was --
the testi nony he gave was about activities he did
whi l e he was an enpl oyee of the respondents in
this case, Bluff Cty, not MR

HEARI NG OFFI CER WALLACE: Response.
MR, KNI PPEN:  Judge, this docunent is
hearsay. | know of no rule of lawin the State of

[Ilinois at this point which would permt the
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adm ssion of a discovery deposition

M. Fiordirosa can be called. This is
particularly inportant in the context of the
burden of proof.

The Board's rules clearly state that it
is their burden of proof to prove their case.

VWat they've done here is they' ve taken a
deposition, and if you | ook at what they're
proposing to submt as exhibits, they pick and
choose out of what they want to submit. That's
nunber one.

Nunber two, with regard to the issue of
whet her it's an adm ssion against interest, when
this man's deposition was taken, he was not an
enpl oyee or an agent of Bluff Gty Miterials,

Sout hwi nd Fi nancial or MR It therefore does not
constitute an adm ssion agai nst interest because
at the time these statenents were nade, he was not
an agent for purposes of the deposition

If there was a question in here, for
exanpl e, that said at the tinme you worked for
Bluff City Materials, did you tell M. Mkarski X,
and the answer to that was yes, then that is an

adm ssi on agai nst interest because he is an agent
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at the tinme that the statenent is nade, but he is
not at the tinme that these statenents are nade
This is not an evidence deposition. Suprene Court
Rul e 212 woul d prohibit the adm ssion of a

di scovery deposition for substantive evidentiary
pur poses in any proceeding.

There is no reason what soever that they
couldn't have called this man to testify in this
case other than they don't want to hear his whole
testinmony. So then they try to back door it in by
using a non-evidentiary deposition which isn't
even an adm ssion and an exception to the hearsay
rule. This is hearsay, and it does not neet the
foundati onal requirements for the wtness
testinmony to be admitted. | think Ms. O Connel
may have some comments as well on the issue.

M5. O CONNELL: | do, M. Hearing
Oficer. The Illinois Suprenme Court has spoken on
this issue in a 1994 case, Taylor vs. Kohli
K-OHL-1, found at 162 Ill. 2d 91. Not only was
M. Fiordirosa not an enpl oyee of Bluff Cty at
the tine he purportedly nade these purported
adm ssi ons, he was never an enpl oyee of MR

So to the extent M. Makarski is trying
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to enter this as an adm ssion against MR it
clearly can't be used that way under this case.
So we'd ask that it be not applied as against MR
HEARI NG OFFI CER WALLACE: Response,
M. Makar ski .
MR, MAKARSKI : Based on your prior
ruling, I"'mnot offering it against MR
HEARI NG OFFI CER WALLACE: Any response

to M. Knippen?

MR MAKARSKI: No. Well, | think, as |
recall the rule, you can -- | nean, you
can -- obviously an evidentiary deposition goes in

as evidence, but a deposition can be used as
anypl ace that can otherw se be allowed. Certainly
adm ssions against interest made in a deposition
are used all the tinme in pleadings. They' re used
all the time in summary judgnment procedures. |
see no reason why they couldn't be used in the
hearing itself. [It's not, you know, being offered
as an evidentiary deposition but only as an
admi ssi on.

HEARI NG OFFI CER WALLACE: All right.
The of fered deposition pages of M. Fiordirosa are

not accepted into evidence. They do not appear to
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fit the requirenments of allow ng a deposition into
evi dence, and further, unless you chall enge

M. Knippen's assertion that M. Fiordirosa was
not an agent, they would not appear to be

adm ssi ons agai nst interest.

MR, MAKARSKI :  Your Honor, one thing,
he's going to be brought in as a wi tness by them
and | would ask that our case be left open for the
pur pose of examning himin that proceedi ng rather
t han --

HEARI NG OFFI CER WALLACE: No. | don't
think so, M. Mkarski. If you want to -- well, |
don't see any way to do that. M. Fiordirosa was
not identified as one of your witnesses. He's not
-- you are not alleging that he was not avail able
to appear on behalf of the Forest Preserve so
think the notion, if that -- or the request to
bring M. Fiordirosa in or question himlater as
your wi tness is denied.

I think we should take a break before
we go into the report, if your threat is accurate
that it will take quite sone tinme.

(Di scussion off the record.)

HEARI NG OFFI CER WALLACE: Back on the
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record. The next itemis Conplainant's Exhibit
No. 29, the Enton site evaluation report. It's
been offered, and | believe you put an objection
on the record against it.

MR, STICK:  Your Honor, may | address
one issue before we get to that.

HEARI NG OFFI CER WALLACE: Ch, okay.

MR STICK: | apol ogi ze.

HEARI NG OFFI CER WALLACE: That's al
right.

MR STICK: W have a witness waiting,
and he's not really the witness we were intending
to put on first, but the person who we intended to
put on first will not be here until 1:00 o' clock
or so, after lunch, but the w tness we have
waiting is here.

This is our second witness, and he's
here sinply on the chance that we need to put a
wi tness on before the lunchtinme hour. [If it |ooks
like we're not going to use himbefore | unch,
would like to let himgo for a couple hours and
bring himback in the md afternoon. On the other
hand, if there's any possibility we will be

putting witnesses on before we break, | don't have
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a problemwth that.

MR, KNI PPEN:  Judge, in ternms of order
just so you know, | checked with M. Makar ski
before I released M. Sl ade, our first witness,
and said do you care whether we put M. Donovan or
M. O Keefe on first, and he said he didn't care.
So that's the only reason we rel eased the first
Wi t ness because we knew we woul d have a witness
avai |l abl e.

HEARI NG OFFI CER WALLACE: Only in
dealing with Exhibit No. 29 will take an extensive
amount of time, he can be rel eased.

MR STICK: W think it will take an
extensi ve anount of tine.

HEARI NG OFFI CER WALLACE: Then tell him
to go hone.

MR STICK | will let himgo at |east
for the lunch hour and ask himto return in the
afternoon. Thank you, your Honor

HEARI NG OFFI CER WALLACE: \Wile we're
waiting for M. Stick to return, M. Mkarski, did
you affirmatively say you woul d take out
appendi x 5.

MR MAKARSKI: Well, | said we coul d.
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Let's see what that is. Well, 4 and 5. The only
reason | have sone concern about that at this
point is that there was considerable -- 4, | don't
have a problem | take that out. 5, there was
consi der abl e exam nati on over those P & P reports
and this and that and the other thing.

HEARI NG OFFI CER WALLACE: Ckay. | was

just checking to see if you were withdraw ng

t hose.

MR, MAKARSKI :  No.

HEARI NG OFFI CER WALLACE: You're not,
okay.

MR, KNI PPEN:  Your Honor, if you'd like
to commence, | think we can conmence wit hout

M. Stick at least with regard to the
prelimnaries pertaining to this report.

HEARI NG OFFI CER WALLACE: Ckay. M
ruling on the overall introduction of Exhibit 29
is that Conplainant's Exhibit 29 is the normal
type of evidence that the Board does consider in
cases before it.

It seens to fit the Board' s procedure

rules on the adm ssion of evidence. It would be

the type of thing normally relied upon. So for
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that reason, Conplainant's Exhibit No. 29 is
admtted into evidence.

(Docunent received

i n evidence.)

MR, KNI PPEN:  Judge, then with regard to

your ruling, | think now that we have to go
t hrough the report in nuch greater detail because
there are narrower and nore specific objections to
specific sections of the report, to specific
sentences that are contained in the report.

The reason for that froma genera
standpoint is this, Judge. |If the Pollution
Control Board and/or an Appellate Court acting as
adm nistrative reviewin this case or the Suprene
Court acting as an appeals court with regard to
this particular matter concluded that sone
portions of the report were adm ssible but that
t here woul d have been valid grounds to excl ude
ot her portions of the report, our genera
objections will not suffice with regard to the
specific objections that we have to specific
sections of the report and specific coments that
are nmade in the report.

For exanple, there are sections of the
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report which there is absolutely no testinonial
evi dence to support. There wasn't a shred of
testinmony that would support the statenment that is
made. There are a nunber of opinions that are
contained in the report. The opinions were never
properly put in in ternms of a foundation.

Questions were not asked, are these
concl usions drawn within a reasonabl e degree of
engi neering and scientific certainty, and those
specific areas of the report may be objectionable
and inconpetent, and unfortunately, in order to
deal with those specific issues, it is necessary
to go through the report in detail so ny client is
not forced into a position of having waived those
objections if a Court would determine or if the
Pol l ution Control Board would determine that sone
portions of the report were adm ssible and ot her
portions were not.

HEARI NG OFFI CER WALLACE: All right.

MR, KNI PPEN: So as a conseguence,
Judge, we are requesting at this tinme to make
specific objections to specific portions of this
report. We have sat down and we have gone through

the report. W have an annotation of the report
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wi t h pages, paragraphs, lines and the specific

| egal objections we nake to the specific use of
terns or sentences, and we're prepared to proceed
in that regard so as not to unduly burden the
heari ng.

HEARI NG OFFI CER WALLACE: M. Makar ski
or M. Tucker, do you care to respond?

MR MAKARSKI: Well, | think the report,
whi ch you have already said, it should be adm tted
wi t hout being taken apart by specifics. M
suggestion would be if they -- to save the tineg,
woul d be for themto make a list of these
particul ar things and provide that as the detai
whi ch he says he needs in order to neet the
requi renents of the appellate court. | think he's
done nore than an adequate job of objecting to the
Court al ready.

HEARI NG OFFI CER WALLACE: And why woul d
that not suffice?

MR KNI PPEN. The reason that it won't
suffice, Judge, is that we have to know how to
prepare our w tnesses to respond, and we have to
prepare our trial strategy based around the ruling

of what is and what isn't adm ssi bl e evi dence. | f
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you determ ne that sonething is inadm ssible as a
result of a specific objection, then we may not
want to introduce any evidence.

If it is their burden of proof in this
case to prove their case and they have failed to
prove a particul ar el ement through conpetent
evi dence, and then we're stuck with having to face
what we don't know, whether it's conpetent or not.
Say, for exanple, that there's sonething in here
that's inconpetent. W prepared a list, and the
subsequent ruling was, yes, that evidence was
i nadm ssible, and we didn't have a ruling on that
before we put our wi tnesses on, and then we get
our witnesses on, and they testify about sonething
or in response to sonething that's inconmpetent and
then they put on rebuttal testinony, we've
essentially wai ved our objection, and we | ose the
ability to maintain at that point that we've been
prej udi ced.

HEARI NG OFFI CER WALLACE: All right.
I"mnot sure that | agree with you 100 percent on
this, but at the risk of being over cautious which
all of us |lawyers have to do that. Let's start.

M5. O CONNELL: M. Hearing Oficer, 1'd
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like the record to reflect, also, on behalf of MR
that we join in all of the objections to the
adm ssibility of these certain portions of the
report.

HEARI NG OFFI CER WALLACE: Let's begin.

MR, KNI PPEN:  Thank you, Judge, if | may
proceed. Oher than our general objection to the
entire report, Judge, we would start with page 1,
which is the executive summary, second paragraph,
second sentence nakes the follow ng statenent:
"The site's inproper land form configuration, the
presence of unsuitable waste fill materials and
the potential environmental inpacts of the
proposed wetl and park devel opment all represent
items requiring corrective action.”

Qur objection to that particular
statenment is it states a legal conclusion with
regard to its statement that the fill materials
are waste. There was no evidence from
M. MQiigan or any other witness that it was
waste. W notion that the word "waste" be
stricken, and we also notion that the word
"unsui tabl e" be stricken because if you'll recall

M. MQ@igan's testinony, he said that there were
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two bases for his opinion that waste is
unsui t abl e.
One was regul atory. One was
non-regul atory i.e. the specific concerns of the
Forest Preserve District. The specific concerns
of the Forest Preserve District, as they are
non-regul atory, are irrelevant and inmaterial in
this matter, and you cannot ascertain by reading
that sentence whether the reference to unsuitable
is the regulatory or the non-regul atory concern
Finally, Judge, with regard to the
statenment, "The potential environmental inpacts to

t he proposed wetl and devel opnent,"” there's been no
conpetent testinony in this case that M. MQuigan
has any conpetence to draw any concl usions with
regard to wetlands. He in as nmuch admtted that
and admitted that no one at Enton who worked on
the report is a wetlands expert.

So that conclusion is inconpetent
because there is no conpetent testinmony to support
it. In other words -- and this will be kind of a
| onger objection as we get intoit. | won't

repeat nyself so much. But if no one is conpetent

to offer that opinion, how do we cross exam ne
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this docunent? It is hearsay.

W' ve got a bald statement in here that
the unsuitable waste materials and the potenti al
environnental inpacts to the proposed wetland al
represent itenms requiring corrective action, how
do we cross examne it? There's not been a single
witness that has testified and substantiated that
particular position in this case. And as a
consequence, that statement is inproper and
i nconpet ent .

MR MAKARSKI: Well, this is his

opinion. This is a sunmary -- he was on the stand
for a day and a half. | recall testinony to the
effect that if sonething is -- if the

contam nation that it would be inproper to use a
conservation facility or wetland, but all that
aside, | think that it is not being offered as
anyt hi ng but opinion evidence which is what --
whi ch can be contested by any party.

HEARI NG OFFI CER WALLACE: All right, the
objection is noted and overrul ed.

MR, KNI PPEN:. Just one additional, it's
foundation as well. The foundation is that there

has been no testinmony that this is stated within a
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reasonabl e degree of engineering or scientific
certainty.

The fourth paragraph, your Honor, on
page 1, statenent, "It appears that the excavation
of native sand and gravel deposits extended both
vertically and laterally beyond the origina
limts identified on the plan sheets included as
part of the license agreenment.”" W woul d object
tothat. It is irrelevant, immuterial

M. MQigan admtted in cross
exam nation that it had no pertinence to this
pr oceedi ng.

MR MAKARSKI: | have the sane
observation as previously.

HEARI NG OFFI CER WALLACE: All right,
obj ection noted and overrul ed.

MR, KNI PPEN:  Page 1, 5th paragraph, the
sentence, "Numerous |ocations investigated during
this site evaluation as well as during previous
i nvestigations identified waste materials at or
bel ow t he surface."

Waste materials is a | egal conclusion
whi ch Enton is not conpetent to draw. In

addition, Judge, with regard to the previous
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i nvestigations, there has been no foundation
what soever that those previous investigations of
P & P, TSC or Goodwi n and Brahns are
scientifically reliable, no foundation to
establish that.

In fact, M. MGQigan, when he was
cross exam ned on that point, indicated that he
didn't know whet her proper Q and A and QC had been
performed with regard to those tests, and as a
consequence, couldn't confirmit. To let those
tests in as substantive evidence of a
contami nation or a violation has no foundation in
this case. Again there is no opinion stated by
any witness called by the Forest Preserve that
t hese opinions are drawn within a reasonabl e
degree of engineering and/or scientific certainty.

HEARI NG OFFI CER WALLACE: All right,
objection is noted and overrul ed.

MR, KNI PPEN:  Par agraph 6 on page 1, the
statement is made, "Current configuration site is
therefore not conpatible with a final productive
use, especially the proposed wetl ands conservation
area devel opnent . "

M. MQigan admtted that he had no
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basis to draw the conclusion that it was

especi ally the proposed wetl| ands conservation area
devel opnent and that no one at Enton did. There
is no foundation for that, and there is no

evi dence to support it in the record. It should
be stricken.

HEARI NG OFFI CER WALLACE: (bjection is
noted and overrul ed.

MR, KNI PPEN: Page 2, first inconplete
par agraph that nay be a carry-over fromthe
previ ous page which states, "lnvestigation of
subsurface materials has revealed a variety of
waste materials contained in the fill."

Waste materials is a | egal conclusion
for which Enton has no basis to draw that
conclusion. In addition, |egal conclusions are
i nadm ssible under Illinois law. |'msorry.

HEARI NG OFFI CER WALLACE: [|'msorry, |
didn't nmean to interrupt you. | thought you were
fini shed.

MR KNIPPEN: It is for the judge and
the tryer of fact to determ ne what |ega
conclusions are in the case.

HEARI NG OFFI CER WALLACE: Not to throw
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you of f, but | understand your objections to going
to the use of the word "waste" as utilized by
Encon throughout this entire report, and for the
reasons you just stated that it is a lega
concl usi on, okay.

MR, KNI PPEN:  And Judge, maybe to
expedite things, any tinme the termwaste,
putresci ble waste, inert waste or special waste
appears in the report, the same objections would
hol d, | egal conclusion, foundation with regard to
reasonabl e degree of scientific certainty, and
t hat shoul d cover those particul ar aspects.

So we don't need to be bel abor that
poi nt, but that would be anywhere it appears in
the report or anywhere that those conclusions are
based upon the test results that were appended to
the report but which have not been proved up as
being -- having a proper foundation for adm ssion
as being qualified scientific conclusions.

HEARI NG OFFI CER WALLACE: | would note
for the record that the respondents have objected
to the use of the words waste, putrescible waste
insert waste. \WWat was the other?

MR. KNI PPEN: Putrescible, inert,
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speci al --

HEARI NG OFFI CER WALLACE: Where those
four words appear in the report, both the summary
and the appendices, is that correct?

MR, KNI PPEN:  Yes, Judge, anywhere.

HEARI NG OFFI CER WALLACE: The objection
is that those are | egal conclusions and are not
supported by the evidence. The objections are
noted and overrul ed.

MR, KNI PPEN: Page 2 of the report, your
Honor, the third paragraph down which starts with
the sentence, "The presence of these wastes,"”
specifically referring your attention to the third
line of that paragraph, it contains the word "yard
waste." There's been no testinony in this case
that there's any yard waste on the site
what soever.

There's been testinony that there may
be sone | eaves and grass and trees on the site,
but there's no testinony that it wasn't on the
site to begin with at the time that the site was
processed and devel oped. The yard waste is the
| egal conclusion that was brought to the site from

anot her | ocati on.
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There's sinply no evidence that would
support that conclusion in the record. So there's
a lack of foundation for that testinony, and it's
a legal conclusion as well. | should have added
yard waste to nmy list of wastes before.

HEARI NG OFFI CER WALLACE: All right.
The objection's noted and overrul ed.

MR KNIPPEN: I n that same paragraph
your Honor, on page 2, there is a statenent that
those particular itenms that they allege are
contained in the fill would not neet the
definition of the clean construction and
denolition debris as defined in the Illinois
Envi ronnental Protection Act or by the Illinois
Department of Transportation, (I DOT)
specifications. That is a |legal conclusion. In
addition the I DOl specifications are irrelevant to
the issues before this Board.

HEARI NG OFFI CER WALLACE: The
obj ection's noted and overrul ed.

MR. KNI PPEN:  The next sentence, Judge,
in that paragraph 3 which is in addition neither
the Iicense agreenent nor the site's Illinois

Departnment of M nes and Mnerals pernit appear to
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contenpl ate or authorize the limtation of outside
fill.

That is a legal conclusion. In
addition to that, with regard to the license
agreement, it purports to interpret the intent of
the parties. Any w tness cannot conpetently
interpret the intent of a | egal docunent, and
that's precisely what that sentence purports to do
and therefore is inadm ssible.

HEARI NG OFFI CER WALLACE: (bj ection
not ed, overrul ed.

MR, KNI PPEN:  The next paragraph on page
2, that inits entirety, Judge, is a |lega
concl usi on.

HEARI NG OFFI CER WALLACE: (bj ection
noted and overrul ed.

MR, KNI PPEN:.  Your Honor, this will also
expedite matters, | think. On page 2, the | ast
par agraph of that page, there's a reference again
to previous site investigations. In order to
expedite things, any tinme the word previous site
i nvestigations appears in the report, we would
nmotion to strike it based upon the |ack of

foundation for the adni ssion of those site
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i nvestigations.

There has been no evidence that they
are scientifically reliable, and in addition to
that with regard to M. MQiigan's opinion, in
order for a witness to be able to rely on that as
part of his opinion or as a basis for his opinion,
there nust be a foundation nmet that the witness --
that it is the type of information that an expert
wi t ness woul d reasonably rely upon in formul ating
hi s opi nions, and that question was never asked
with regard to any of the opinions that are
contained in this report and specifically those
previous site investigations, and that's anot her
basis as to why the evidence is inconpetent at
this point.

VWhat it essentially does, Judge, is the
P & P report, for exanple, conmes into evidence
just based on what's alleged in this report
wi thout that scientific foundation. It prohibits
us fromcross exam ning that report.

HEARI NG OFFI CER WALLACE: Actually, you
are correct in that regard. The objection to
appendi x 5, which are the reports of the previous

i nvestigations. The previous investigations do

L. A REPORTING - (312) 419-9292
1348



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

present a very severe problemto the extent that
they are offered for the truth of the matter
asserted in the docunents thenselves. To the
extent M. M@iigan testified he | ooked at these
or his other testinmony, | see no real way of
sorting that out at this point.

So if someone could help ne out here
with a relatively easy way to excise this, |I'mal
for it. 1 do agree that those investigations
shoul d not be used.

MR, KNI PPEN:  Your Honor, one thing
that's obviously easy is striking the appendi ces
with regard to the substance and content of those
docunents. The other thing is that when there is
a conclusion stated in the report that references
previous site investigations as part of the
concl usion, then the conclusi on shoul d be stricken
because you can't tell what they're relying on
when they draw that concl usi on, how rmuch wei ght
they put on those reports versus sonething el se
that they may have relied upon in draw ng that
concl usi on.

That's the only efficient way | can

think to do it, Judge. Qherwise -- and this
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woul d really be onerous -- we're going to have to
go through it sentence by sentence by sentence and
attenpt to figure out where those problens |ie.
think that you' re correct, though, this is a
Wlson v. Cark violation, and it's inconpetent.

MR, MAKARSKI:  Your Honor, ny
observation is this. |In fact, M. MG gan
testified he didn't rely on the P & P report
because he had a problemwith it. The reason
these reports are in there is not to prove the
truth of what they say.

An expert is allowed to rely on
mat eri al beyond what's in the evidence in the
case, and that's the only purpose of what they
| ooked at, what their investigation involved.
We're not offering themfor the fact that there
were so many percentages of PNAs or whatever they
may be. | think the record is clear and should be
cl ear.

The fact that they're in here is just
as material which was | ooked at by the experts in
the process, and they were here and they were
cross exam ned, and they testified as to what they

| ooked at, what they didn't look at. W' re not
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offering it if that's the case, and | want that
abundantly cl ear.

MR, KNI PPEN:  The problemw th that,
Judge, the problemw th that analysis is you don't
know that that's the case and the proper questions
aren't asked of the witness to establish that
that's the case. What M. Makarski has
essentially done here now is he has testified with
regard to what their intent was, but if the
guestions are never asked of the w tness, what did
you rely upon, can you reasonably rely upon it as
an expert and to what degree did you rely upon it
in formul ati ng whi ch opini ons, you've got no idea
of what the foundation of the opinion is and how
t hose inconpetent reports have affected that
opi ni on.

You just don't know. The questions
weren't asked, and you know, there may be an
argunent, well, those questions are just technica
requi renents. Technical requirenments are posed
froman evidentiary standpoint in order to provide
a fair basis for a hearing for all, and the
guestions weren't asked, just as sinple as that.

The foundational requirenents were not satisfied
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under Wlson vs. Cark

HEARI NG OFFI CER WALLACE:  Your
suggestion is -- | will adopt your suggestion
Appendix 5 is stricken. Al references in the
summary to the prior investigations are also
stricken.

MR, MAKARSKI: Well, there's one probl em
with that. There is a prior investigation by
M. Urbanski which is not -- | think is in
appendi x 5, but it's already in evidence.

MR, KNI PPEN:  Judge, we won't object to
t he Urbanski investigation. That's not what our
concern is.

MR, MAKARSKI: | don't have a probl em
if we want to strike 4 and 5 out of this docunent
but that doesn't inpact what's already in
evidence, | don't see there's a problemwth it
just so I'mnot striking sonmething that went into
evi dence because he cane in and testified.

MR, KNI PPEN:  No, we're not suggesting
that the testinonial evidence be stricken, Judge.

HEARI NG OFFI CER WALLACE: | wasn't
actually -- I"mnot going to strike appendi x 4.

I"mjust striking appendix 5, and I'mnot striking
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the prior exhibits.

MR KNIPPEN: We'll get to appendix 4 in
a mnute.

HEARI NG OFFI CER WALLACE: Conpl ai nant' s
Exhi bit No. 13, Urbanski's report, has been
admtted and will stay in, into evidence. |It's
not being stricken.

MR, KNI PPEN:.  Page 3, your Honor, |
thi nk we can kind of deal with these as group
objections. In the first conpl ete paragraph,
second conpl ete paragraph and third conpl ete
par agraph, they purport to draw a variety of
conclusions with regard to the wetl ands.

Foundati on, inconmpetent testinony and
no evidence to support those allegations based on
the testi nony of the witnesses presented, and
based on your prior rulings, Judge, we would just
make t hat general objection anywhere wetl ands
concl usi ons appear in this report because it's
essentially the same objection.

No testinmony to support it, no
conpetence of this witness to testify with regard
to it or any witness, and therefore, these are

statenents -- it's a matter that's not in
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evi dence, and there's no evidence to support it.

HEARI NG OFFI CER WALLACE: The objection
is noted and overrul ed.

MR. KNI PPEN: Page 3, third to the |ast
sentence, there is a |legal conclusion that the
fill materials, "would potentially place the owner
at risk." Mtion to strike that as a | egal
concl usi on.

HEARI NG OFFI CER WALLACE: (bjection is
noted and overrul ed.

MR, KNI PPEN:  Judge, to speed things
al ong again, can we show a conti nui ng objection
anywhere that appears in the report to the use of
t he phrase unsuitable fill material based on the
fact that it's inpossible to ascertain whether the
references to the Forest Preserve's criteria or
the regulatory criteria. That will speed things
up.

HEARI NG OFFI CER WALLACE: Even in |ight
of M. MGuigan did explain what that definition
was.

MR STICK May |?

HEARI NG OFFI CER WALLACE: Yes.

MR STICK: The problemw th that, your
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Honor, is he did explain that unsuitable fil
material is based upon a two-prong anal ysis, what
they'd |i ke and what the regulations require. And
in sone specific instances in his testinony,
particularly on cross, he specifically tal ked
about the types of renedi es he woul d advocate
based upon each of those two standards, but

t hroughout this report, when he uses the term or
Encon uses the termunsuitable fill material, they
nowhere articul ate whether their determination in
that particular instance that it's unsuitable is
based upon the Forest Preserve District's desires,
t he environnental regulations or sone conbination
of bot h.

And so the basis of our notion to
strike that phrase fromthe report is in none of
the instances in the report where it's used is
there any attenpt by Enton in the text to explain
whi ch of the two bases they're relying upon or
whet her they're relying upon both. | would agree
with you that on the stand when he was cross
exam ned, there were particular issues where he
did make a distinction, but that distinction is

not apparent in the report.
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HEARI NG OFFI CER WALLACE: All right,
t hank you. Your objection -- continuing objection
to the use of the word unsuitable throughout the
report is noted and overruled. Unsuitable fil
materials is noted and overrul ed.

MR, KNI PPEN: Page 1-4, second to the
| ast paragraph contains the phrase, "lIn severa
cases the depth of the waste fill exceeded the
maxi mum reach of the backhoe 20 feet."

W're motioning to strike the word
"waste" in that sentence, Judge, because there is
no evi dence of waste fill below 20 feet.

M. Urbanski was the only witness that testified
with regard to what was bel ow t he backhoe bucket,
and what he said was, |'ve | ooked down into the
pit, there was sonething down there, but I
couldn't tell what it was. | didn't know if it
was rocks. | didn't know if it was waste.

sinmply didn't know what it was.

O her than that, there is no evidence
fromany witness in this case that woul d say that
there was waste in the fill bel ow the 20-f oot
level. So that statement is unsupported by the

evi dence. Once again, we don't know who wrote
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that, and we haven't been given an opportunity to
guestion themas to where they got the concl usion
fromthat the waste in the fill was bel ow the

| evel of the backhoe.

HEARI NG OFFI CER WALLACE: Do you care to
respond?

MR, MAKARSKI : | thought the testinony
was he thought he saw stuff down there. | mean,
it goes to the -- argunments as to the opinion, not
whet her or not it should be there. | think it's
proper the way it is.

MR TUCKER: | would further note, your
Honor, that they did have the opportunity to cross
exam ne M. Heuer as well as M. MQuigan on that
point if they chose to do so.

MR, KNI PPEN:  Judge, it's their burden
of proof to establish the foundation for this
evidence. It's not our burden to cross examni ne
themif they failed to establish proper
foundati ons, and that seens to be the genera
tenor of the responses to the objection. Cee,
they coul d have cross exam ned on it.

VWhen you have a burden of proof, you

have an obligation to neet foundationa
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requi renents, and if you don't neet them that
doesn't shift the burden to the other party.

HEARI NG OFFI CER WALLACE: All right. |
amtroubled by that. [I'mgoing to note the
objection and overrule it at this tine.

MR, KNI PPEN: Page 1-6, your Honor, the
first paragraph, "The main condition of the
i cense agreenent was that upon conpletion of the
five-year agreement, the site was to be left in
suitable condition to be converted to a public
accessi bl e wetl and conservati on area which
provi ded for specific topographic contours."

That is Enton's |egal conclusion as to
t he nmeani ng of a 35-page |icense agreenent, the
mai n condition of the license agreenment. They
have no conpetence to interpret the |icense
agreement and draw the concl usi on what the main
condition of that docunent is. W also stipulate
the Iicense agreenent, it speaks for itself.

HEARI NG OFFI CER WALLACE: (bjection's
noted and overrul ed.

MR, KNI PPEN: Page 1-6, third paragraph
"In March of 1993, nenbers of the FPD staff

visited the site and noted the presence of debris
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and a petroleumodor. As a result, the FPD shut
down operations and issued a stop work order
(appendi x 2) as allowed under the license
agreenment pending a resolution of the observed
condi tions."

As all owed under the |icense agreenent
is a legal conclusion with regard to what the
i cense agreenent does and does not pernmit with
regard to the specific facts of this particular
case. It is a legal conclusion that Enton draws
that they have no conpetence to draw

HEARI NG OFFI CER WALLACE: All right,
obj ecti on noted, overrul ed.

MR, KNI PPEN:  Page 1-6, fourth
par agraph, first sentence, "The FPD deci ded that
the site should remain closed until their concerns
coul d be addressed but allowed the contractors
access to enpty their trailer and renove their
pinion." That sentence states the intent of the
Forest Preserve District.

Nunber one, | don't know how anyone can
draw an intent as to a corporate body in Illinois
as they've done here, but what the second thing

does is it has a witness testify as to what the
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intent of another is, and it's inconpetent.

HEARI NG OFFI CER WALLACE: (bj ection
noted and overrul ed.

MR, KNI PPEN:  Page 1-6, fourth
par agraph, |ast sentence, "Based on a review of
the file material, there is a question as to the
legal validity of the interimagreenent as there
appears to have been no docunented DuPage County
Board aut horization. This interim agreenent
purports to expand the pernittee on-site
activities to include the inportation of clean
fill and recycling operations.™

Once again, that is a |egal conclusion
It's a bald legal conclusion. There's no other
way to interpret it. | mean, you can't even put
anot her evidentiary spin on that as to what that's
supposed to nmean. That's a | egal conclusion
Encton is inconpetent to draw | egal concl usi ons
interpreting the interimagreenent.

And M. MCQuigan, | would point out,
Judge, with regard to this objection and the prior
one | just made, he admitted they were inconpetent
to doit.

HEARI NG OFFI CER WALLACE: Al l right,
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your objection's noted and overrul ed.

MR, KNI PPEN:  Judge, just for
clarification, this next paragraph which is, "In
May of 1993, the FPD contract with the
envi ronnental consultant which resulted in a
determ nati on PNAs were present within the fil
material," that is a prior investigation, Judge,
that you struck previously, and I just want to
make sure that that ruling applies to that
par agr aph

The May 15th, 1993, investigation was
the P & P investigation. It doesn't specifically
use the termprior investigation so the prior
ruling you entered | just want to make sure
applies to that paragraph

HEARI NG OFFI CER WALLACE: All right,
paragraph 5 on page 1.6 is stricken

MR, KNI PPEN: Page 1-6, the | ast
par agraph, "It was later reported by FPD that the
area in question had been re-graded al nost
i medi ately follow ng presentation of a video
(identifying the placenment of waste materials) to
the contractor.”

No evidence. Cite one witness in this
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case that testified to that. No evidence
what soever in this case, your Honor, that there
was any re-grading of the site, none. How can I
cross exami ne that statement in absence of
evi dence?

HEARI NG OFFI CER WALLACE: Ckay, hold on,
let's go off the record a mnute

(Di scussion off the record.)

HEARI NG OFFI CER WALLACE: Par agraph 6 on
page 1.6 is stricken

MR, KNI PPEN:  Your Honor, maybe to
expedi te things, going over to page 1-7 through
1-11 up to but not including 1.3.1, the genera
obj ections other than the prior general objections
woul d be those are | egal conclusions. So that
covers quite a few pages.

HEARI NG OFFI CER WALLACE: All right, the
objection is noted and overrul ed.

MR, KNI PPEN:  Page 1-11, the first
par agraph after the bullet at the top of the page,
"It was determ ned based on di scussions with FPD
that these conditions required further eval uation
as they would have a major inpact on the viability

of the anticipated final use of the site as a
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wet | ands conservation area with public access."
Foundati on, no evi dence whatsoever in this record
to support that statenent.

MR MAKARSKI: | think there was. | beg
to differ. | think McGQuigan testified at |length
about the eventual use and why TACO ni ght not be
appropriate and all of the rest of it.

HEARI NG OFFI CER WALLACE: (bjection is
noted and overrul ed.

MR, KNI PPEN: Page 2-1 and 2-2, with the
exception of the observation report of Mke Wells,
your Honor, which has been properly introduced
into evidence with proper foundation, this relates
to appendix 4, everything in here is hearsay, and
let's |l ook at one of those in particular, Judge,
if you want to see how egregious this is.

If you | ook at page 2-2, the 3-30-93
entry, estimated, parentheses, estimated. Wat
does that nean, it's an estimated date, that this
is an estimated paragraph? It references
unidentified Forest Preserve District enpl oyees.

The rest, of course, is hearsay as
well. If the Forest Preserve District had wanted

to introduce this in this case, they could have
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cal l ed these witnesses and asked them about these
docunents, just the way they did with M. Wlls to
establish the proper foundation. They did it

right in that case. The rest of this is all

bl at ant, bal d hearsay.

It's a vehicle to attenpt to do
indirectly what the | aw does not permit themto do
directly, use the report to introduce hearsay. |If
they had gotten -- for exanple, Judge, when
M. Ut was on the stand, they had said, M. Ut,
what did M. Day tell you on March 26, 1993, and
their intent was to introduce that for the truth
of the matter asserted.

A hearsay objection would have been
sust ai ned, and you would not have perm tted that
in because that's hearsay. That's exactly what
they're doing here, but instead of trying to do it
through a witness, they're doing it through a
docunent, and it relates to all those paragraphs
except the Wells report which is 3-1-93.

MR, MAKARSKI: | think it goes back to
what we discussed earlier is that this is not -- |
said it before. It is not offered to prove the

truth of these. This says allegations.
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That's their background of why they
went to the investigation in the first place.
think it's clear that they aren't being offered
for the truth that sonebody said this.

MR KNIPPEN: |If they had had testinony
that that's what this was, M. MQ@igan had sinply
said this was historical background information
that we used to formthe basis of our
i nvestigation, | would agree with that, but
there's no testinony that supports that concl usion
in the record.

HEARI NG OFFI CER WALLACE: All right. To
the extent that | believe M. MQuigan did testify
that he | ooked through files provided by the
Forest Preserve District, | would allow 2.1 and
appendi x 4 only for the purpose that Enton
reviewed those files as background, but certainly
not for the truth of the matter asserted in the
docunents except for the observation report by
M ke Wells which is already in evidence.

MR KNI PPEN:  Page 2-3, your Honor
first paragraph, actually it starts on page 2-2,
Judge. These are the P & P investigations which

you struck, the Goodwi n and Brahns that you
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struck, the Testing Service Corporation that you
struck. These are all appendix 5, your Honor, and
they go from2.2 up to 2.3 which starts at page
2.5. | think you' ve already stricken those.

HEARI NG OFFI CER WALLACE: Ri ght.

MR. KNI PPEN:  They're not specifically
referred to as, quote-unquote, previous
i nvestigations but --

HEARI NG OFFI CER WALLACE: Section 2.2
whi ch appears on page 2.2 to the top of page 2.5
is stricken.

MR, KNI PPEN: Page 2-5, second bull et
par agraph, "It appears that BCM was prepared to
receive off-site fill material -- material in
par ent heses -- although this does not appear to
have been addressed or contenplated by the license
agreement, the Illinois surface mning operations
permt or water pollution control permt." All
| egal conclusions, and that's contained in the
summary now as opposed to being nerely
i nf or mati onal

That is set forth as a conclusion. It
is a legal conclusion, nunber one. |If it is a

m xed conclusion of fact and law, it is an opinion
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wi t hout proper foundation and w thout the proper
guesti ons havi ng been asked to give it proper
foundat i on.

HEARI NG OFFI CER WALLACE: All right,
obj ection's noted and overrul ed.

MR, KNI PPEN:  The sane obj ection, Judge,
we woul d then have in section 2.3 on page 2-5 to
the third bullet point.

HEARI NG OFFI CER WALLACE: (bjection's
noted and overrul ed.

MR, KNI PPEN: On page 2-5, the fifth
bull et point, "Site personnel reportedly allowed
di sposal of materials which contained putrescible
wast e and/or materials exhibiting a petrol eum odor
on multiple occasions. |In addition it was
reported that the contractor may have know ngly
accepted materials which had been inadvertently
contam nated during the process of spraying truck
beds with diesel fuel in an effort to keep the
fill material from sticking during freezing
operations." Absolutely no evidence.

HEARI NG OFFI CER WALLACE: Bul |l et poi nt
No. 5 is stricken.

MR, MAKARSKI: | disagree. There is
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evi dence of that because Ut's testinony and Wells
was that the trucks came in and they stunk to high
heaven when they dunped their fill, and the only
reason it could be if they put oil init.

HEARI NG OFFI CER WALLACE: Subject to
bei ng corrected by | ooking back at the transcript,
| don't recall any witness testifying that they
had observed or had any information that the truck
beds had been sprayed with diesel fuel

MR, KNI PPEN: Page 2-5, the first
sentence in the | ast paragraph, "These itens woul d
appear to indicate poor managenent practices and a
di sregard for the | ease agreenment and/or
appl i cabl e environmental regulations.”

Firstly, no foundation to draw a
concl usi on of poor managenent practices, none
what soever. These guys don't know anythi ng about
m ning sites and how mning sites operate and are
reclaimed. There is no evidence in the record that
woul d relate at all to managenent practices at
m ning sites.

The second part of the sentence, a
di sregard for | ease agreenent. There is no |ease

agreenment in this case. There's been no |ease
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presented to this Court. | don't know what the
| ease agreenment is, and then the last part of it
is legal conclusion and/or applicable

envi ronnental regul ati ons.

HEARI NG OFFI CER WALLACE: (bjection's
noted and overruled. | would note that the word
"l ease agreenent” does appear for the first tine.
We could infer that that was a typo and i s neant
to be "license agreenent."

MR KNIPPEN. If it does nmean |icense
agreenent, then the objection would al so include
an objection that they are legally interpreting
the licensing agreenent again, and they are
i nconpetent to do so

HEARI NG OFFI CER WALLACE: (bjection is
so noted and overrul ed.

MR, KNI PPEN:  Next sentence, "Regardl ess
of the intent, the conditions noted woul d appear
to make the site unsuitable for its ultinmate use
as a wetlands conservation area."”

| guess, Judge, that falls into the
general objection | nade before as to the
conpet ence and foundation for wetlands opi ni ons.

HEARI NG OFFI CER WALLACE: So not ed.
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MR, KNI PPEN: Page 3-1, field
activities, third paragraph, "On conpletion of the
pi ezoneter, soil borings and test pits, an Enton
field survey crew obtained ground surface
el evations at the respective location, also
utilizing the Leitz 3, L-E-1-T-Z. The field notes
generated were reduced and input into a
conput er - gener at ed contour program”

| don't believe there's evidence in the
record that supports that statenent.

HEARI NG OFFI CER WALLACE: (bj ecti on
noted and overrul ed.

MR KNI PPEN. W have the sane
obj ection, Judge, for the first paragraph of
paragraph 3.1.2 on page 3-1

HEARI NG OFFI CER WALLACE: (bjection's
noted and overrul ed.

MR, KNI PPEN:  3-1, |ast paragraph, the
phrase, "each soil sanple was visually
classified." No evidence of that. M. Heuer
testified he didn't visually classify anything on
site.

HEARI NG OFFI CER WALLACE: (bjection is

not ed and overrul ed.
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MR, KNI PPEN:  We would just note, Judge,
in addition for the purpose of our other
objections now, that if we |ook at the next
sections of the Enton reports, being the Enton
site investigation 3, which goes from3-1 to 3-16
only, that it is the respondent’'s position that
the vast majority of the information contained
therein is the appropriate way to present this
type of testinmony in report formif a report is
going to be admtted because of the way that it is
stated in an objective fashion and not in an
attenpt to be adversari al

Page 3-17, your Honor, the first bull et
point, "Mninmmestimted volunme of fill materials
whi ch exhi bit odors or have been observed to
contain materials which are not clean filled
equal s 165, 000 cubic yards."

Qur objection there is there is no
evi dence that supports that particul ar statement.
In fact, M. MQuigan add admitted in cross
exam nation that that statenent's not true, that
what they neant to say was that wthin 165, 000
cubic yards, there were materials that exhibited

odor and contained materials, but he did not mean
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to say that the entire 165, 000 cubi c yards
cont ai ned an odor and contained materials which
are not clean filled. So that statenment, as
witten, is false.

HEARI NG OFFI CER WALLACE: (bjection's
noted and overrul ed.

MR, KNIPPEN: 3-17, the third bullet
point, "Estimated volume of material necessary to
finish the project to the proposed final grade,
i.e., which would need to be inported, 85,000
cubic yards."

We are notioning to strike that, Judge,
as being irrelevant and inmaterial, and the reason
it's irrelevant and immterial is M. MQi gan
couldn't state which plan that estinmate rel ated
to, and therefore, it has no nmeaning in the
context of these proceedings. It's an estimate
wi t hout neani ng.

HEARI NG OFFI CER WALLACE: The
obj ection's noted and overrul ed.

MR KNIPPEN. M. Stick has sone
additi onal comments to relieve nmy throat now,
Judge.

MR STICK:  Your Honor, on page 3-16 at
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the top of the page, there's a statenent,
"G oundwat er sanples in which contam nants were
detected were |l ocated either in or adjacent to the
filled soil areas.”

M. MQ@igan's testinony was that with
respect to the fill material, he didn't know
whet her the water or fill material constituted
groundwat er, and so we object and nove to strike
that first sentence because it is -- it's
incorrect. It refers to groundwater sanples in
the fill soil areas, and his testinmony was with
respect to water sanples fromthe fill. He didn't
know whet her that constituted groundwater.

HEARI NG OFFI CER WALLACE: All right,
obj ection's noted and overrul ed.

MR, STICK:  Your Honor, and backing up
one nore page to 3-15 in the second paragraph, the
| ast sentence, "Field observation suggests
cont am nants encountered at D16 and TPU | ocati ons
are as a result of petroleum contam nation."”

Move to strike that sentence because
that is a stretch. For instance, the TPU | ocation
was an odor, and there's no way to determ ne the

odor resulted in contam nation. All they snelled
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was an odor. | don't believe the evidence
supports that | ast sentence.

HEARI NG OFFI CER WALLACE: All right.
nj ection's noted and overrul ed.

MR KNI PPEN:  Page 2-18, your Honor
fourth paragraph, "Chenical analysis of
groundwat er and surface water sanples sel ected
during the investigation indicates that severa
PNA and VOC conpounds were detected at |ow | evel s
in several groundwater sanples obtained from
within or adjacent to filled areas.™

There is no evidence in this case, your
Honor, that there has been any PNA or VOC conpound
located in a surface water sample. The best
M. MQ@iigan could do on that is he said we got
one result fromsurface water of a pond, and we
don't know what it neans.

It may or may not have contai ned PNAs.
He certainly had no reasonabl e conclusion within a
degree of scientific or engineering certainty that
it contained PNAs. He said he just didn't know.
There's no evidence in this case of PNAs or VOCs
in surface water sanples, none.

HEARI NG OFFI CER WALLACE:  Your
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objection's noted and overrul ed.

MR KNIPPEN. If we then |look to the
fifth paragraph of that same page 3-18, we see
that the report contradicts itself because then it
goes on to say, "Surface water analysis indicates
that surface water has not been inpacted to date."

It absolutely contradicts the prior
statenment that the surface water sanples contain
PNAs and VCCs.

HEARI NG OFFI CER WALLACE: All right, the
obj ection's noted and overrul ed.

MR, KNI PPEN:  Page 4-6, | think we've
covered nost of these objections, Judge, based on
our prior nmore specific objections, but if I can
go through this real quickly, I can see if there's
anyt hi ng el se.

Page 4-6, fourth paragraph, sentence,
"As the fill material of the site was obviously
di scarded from anot her source, the presence of
foreign materials require that fill material be
classified as waste."

We haven't tal ked about the term
di scarded in the report before, Judge. Qur

objection to discarded would be twofold. A, it's
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a legal conclusion under the Act, and B, because
it involves an elenent of intent, i.e. what was
the intent of the parties with regard to the
particular materials. It draws an inconpetent
conclusion with regard to the intent of the
parties, and therefore, the conclusion is

i nconpetent as well as being a | egal conclusion

HEARI NG OFFI CER WALLACE: The objection
is noted and overrul ed.

MR, KNI PPEN:  Any sections of this
summary section, your Honor, which concl ude that
the site requires a landfill pernmit are a | ega
concl usi on, and we woul d object to the | ega
concl usi on.

HEARI NG OFFI CER WALLACE: (bjection's
noted and overrul ed.

MR, KNIPPEN: Wth regard to the section
of the report that is entitled Applicable
Regul ati ons, which is paragraphs 4-1 through 4-4,
we woul d object to strike that entire section as
bei ng | egal concl usi ons.

HEARI NG OFFI CER WALLACE: (bjection's
noted and overrul ed.

MR, KNI PPEN:  Page 5-1, second
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par agr aph, second sentence, "These materials would
not be classified as clean fill from a physica
standpoi nt as large pieces of concrete with
protruding netal reinforcenment bars, netal pipe
fencing and remmants of putrescible materials
(wood, caul k, paper) were uncovered during the
on-site investigation.”

There is no evidence in this case,
Judge, that any piece of concrete with netal
rei nforcement bars was ever uncovered on this
site. M. Ubanski didn't testify to it.
M. Heuer didn't testify toit. There's no
evi dence that there's concrete with rebar in it
that is buried in the fill.

MR, MAKARSKI: M recollection is there
was, and I'mtrying to remenber who said it. |
thought it was Ut or one of them that they saw
it.

HEARI NG OFFI CER WALLACE: The objection
is noted and overrul ed.

MR KNIPPEN: We're getting close to
being finished, your Honor. | appreciate your
pati ence through this process.

Page 5-1 going over to page 5-2, the
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sentence, "The practice of receiving and pl aci ng
off-site waste materials does not appear to have
been contenpl ated or authorized in the nmines and
m neral s operating permt application, permt or
associ ated recl amation plan and may constitute a
violation of this permt."

| have several objections to that.
It's a legal conclusion, nunber one. Nunber two,
it draws a conclusion with regard to the state of
m nd of we don't know who, whether they're talking
about mines and mnerals, the | EPA the
contractor, the Forest Preserve District, and when
it says may constitute a violation of this permt,
you can't tell which of the permts they're
t al ki ng about .

HEARI NG OFFI CER WALLACE: (bjection is
noted and overrul ed.

MR. KNI PPEN.  The remai nder of that
paragraph with regard to an all eged deficiency in
the water pollution control permt application is
irrelevant and immterial and is also a | ega
concl usi on.

HEARI NG OFFI CER WALLACE: (bjection's

not ed and overrul ed.
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MR, KNI PPEN:  Page 5-2, second
par agraph, "G oundwater or surface water
i nvestigations indicated that |ow | evel PNA or VOC
contam nation is present within or adjacent to the
fill areas.” Sane objections we made to that
concl usion from before.

HEARI NG OFFI CER WALLACE: (bjection's
noted and overrul ed.

MR, KNI PPEN: First bullet point, sane
objections we made to that prior bullet point.

HEARI NG OFFI CER WALLACE: Noted and
overrul ed.

MR, KNI PPEN:  And sane objections, your
Honor, on page 5-2 to the fourth bullet point.

HEARI NG OFFI CER WALLACE: So not ed.

MR, KNI PPEN: Page 5-3, second to the
| ast paragraph which starts with, "in addition the
presence of debris containing fill." W have a
nmotion to strike that as a | egal conclusion

MR, MAKARSKI : \What page, 5-3?

MR KNI PPEN. 5-3, second to the |ast
par agr aph

HEARI NG OFFI CER WALLACE: (bjection's

not ed and overrul ed.
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MR, KNI PPEN:  Just for purposes of the
record, Judge, we are also just generally
nmotioning to strike any opinion that is contained
inthis entire report which has been asserted
wi t hout the proper WIlson v. dark foundationa
qguestions. Just for purposes of the record
generally we're making it.

HEARI NG OFFI CER WALLACE: So not ed.

MR KNIPPEN: | would specifically note
that there are nunerous of those type of problens
contained in 5.2.1, the no action section. For
exanple, "It should be noted, however, that the
presence of low |level PNAs is a down gradient
groundwat er sanple (B6) suggests limted
contam nation mgration."

The next paragraph contains sinlar
concl usions, and they are all basically opinions
t hat have been asserted in this report wthout a
proper foundation under WIlson v. dark

HEARI NG OFFI CER WALLACE: You were in
par agraph 5.2.1?

MR, KNI PPEN: 5.2.1, Judge.

HEARI NG OFFI CER WALLACE: Thank you.

The obj ections are noted and overrul ed.
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MR. KNI PPEN. Sane basis for the notion
to strike on page 5-5, nunbered paragraphs 1 and
2.

HEARI NG OFFI CER WALLACE: (bjection's
noted and overrul ed.

MR KNI PPEN.  And we woul d notion to
strike 5-3 which is on page 5-6 as |ega
concl usi ons, section 5.3 on page 5-6.

HEARI NG OFFI CER WALLACE: The objection
is noted and overrul ed.

MR, KNI PPEN:  Judge, | think we're done,
but if you could give us one mnute to confer.
Thank you, your Honor, we're done.

HEARI NG OFFI CER WALLACE: Wy don't we
go ahead and break for l[unch for an hour

(Lunch recess taken.)

HEARI NG OFFI CER WALLACE: | think the
last thing we did before breaking for lunch was to
go through Conpl ainant's Exhibit 29, and | needed
to ask are the conplainants -- has the conpl ai nant
rested?

MR, MAKARSKI : Yes, subject to working
out what we did earlier, the interrogatory with

t he amounts of noney and that in it.
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HEARI NG OFFI CER WALLACE: All right.

MR MAKARSKI: O her than that, we have
not hi ng further

HEARI NG OFFI CER WALLACE: All right,
thank you. Are the respondents ready to proceed?

M5. O CONNELL: M. Hearing Oficer, now
that conpl ai nant has rested, | have a couple of
notions to present.

MR, MAKARSKI: \What is it?

M5. O CONNELL: My first notion,

M. Hearing Oficer, is a nmotion for finding in
conpl ai nant' s favor.

MR, MAKARSKI :  Conpl ai nant's favor?

MS. O CONNELL: |'m sorry.

MR, MAKARSKI: That's all right, I'1lI
agree with that.

HEARI NG OFFI CER WALLACE: Thank you.

MS. O CONNELL: |'m sorry.

HEARI NG OFFI CER WALLACE: Thank you. As
much as 1'd like to, | unfortunately can't rule on
this notion.

MB. O CONNELL: Right. And if | nay,
for the record, M. Hearing Oficer, the first

motion is a nmotion for a finding in favor of
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M neral and Land Resources and agai nst the
conpl ai nant, and the thrust of this notion is that
t he conpl ainant has failed entirely to introduce
any evi dence against MLR with respect to all eged
violations of the Illinois Environmenta

Protection Act, basically that the allegations can
be broken down into three categories, illega

dunpi ng, creation of a water pollution hazard and
operation of a sanitary landfill.

There's been zero evidence that MR
engaged in any of these activities. Now, |'msure
M. WMakarski will argue that the |icense agreenent
itself is enough -- is sufficient to keep MLR in
this case, but under Illinois law, it is not.

This statute is not a strict liability statute.
Status based on that |icense agreenent is not
sufficient, and in any event, M. Vick testified
that all of the rights and obligations were
assuned by respondent, Bluff City.

So we're naking that notion. W're
making it to the Board, but | thought you woul d
like to know what the gravanen of it is. So ny
second notion, therefore, is a notion to continue

the hearing until after ruling on that notion to
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-- for afinding in MLR s favor, and the reasons
are twofold.

Nunber one, M. Hearing Oficer, you're
authorized -- in fact | think nandated -- to
continue a hearing wherever justice requires under
Section 103.140, and in this instance, it would be
emnently unjust to require MR to adduce evi dence
inits defense and continue on in the hearing in
this case when we don't have a ruling fromthe
Board on a notion for a directed finding.

Secondly, and in a somewhat nore
practical matter, it's prejudicial to MR to
continue on with this case and have the
respondents now begin their case and have all this
into the record. | don't know what their evidence
is going to be. But have that submitted in the
transcript to the Board before there's been a
ruling on our notion for directed finding. So
based on those two reasons, we believe we're
entitled to have this hearing continued.

Now, for a third and conpletely
practical reason, it makes sense now. Since this
is our |last day of hearing, perhaps this is a good

time to break in any event, and then let the Board
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rule on our nmotion in its next -- | think Novenber

6th is the next date. M. Mkarski can respond

within his seven days, and we'll have a ruling and
we' Il know whet her MLR needs to appear at the next
sessi on.

HEARI NG OFFI CER WALLACE: M. Makarski,
M. Tucker?

MR MAKARSKI: Well, we're here.

HEARI NG OFFI CER WALLACE: Do you care to
say anything right now on the notion for finding
inits favor and agai nst conpl ai nant ?

MR. MAKARSKI : No, they haven't
presented any evidence or authority. | nmean, |
don't know what Vick's -- | don't remenber him
saying it, but the agreenent is between them and
the District.

There's a sub-license agreenent which
has been put before the Board. It's in the
conplaint, and they're the principal in this whole
thing. So these are their agents. | don't know
that a principal can't be held liable for the acts
of his agents.

M5. O CONNELL: May | respond to that?

HEARI NG OFFI CER WALLACE: Just one nore

L. A REPORTING - (312) 419-9292
1385



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

mnute. Do you wish to file a witten response
within the seven-day tine period?

MR MAKARSKI: Yes, sir. Yes, sir.

HEARI NG OFFI CER WALLACE: Ms. O Connel |
you may respond.

M5. O CONNELL: M. Makarski's statenent
that we haven't presented any evidence, that's the
problem here. It's the conplainant's burden of
proof to show by a preponderance of the evidence
the elements of its claim and it's up to themto
bring forward the proof. It's not up to MR to
bring forward a defense before it's required to.

Wth respect to the agency issue, M.
Hearing Oficer, the existence of that agreenent
alone is not sufficient to create an agency
rel ati onship. There are a nunmber of factors under
I[I'linois law that go into the determ nation of
whet her an agency rel ationship exists, and one of
themis the right to supervise and the manner of
supervision of the work and the right to control
it, and there's been no evidence of anything like
that in this case.

HEARI NG OFFI CER WALLACE: All right,

t hank you. Now, back to the notion to continue
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today's hearing. M. Mkarski.

MR, MAKARSKI: | object toit. | think
we should finish

HEARI NG OFFI CER WALLACE: And M. Stick

MR STICK: W joinin the notion to
continue, but based on our notion that we're going
to file tonorrow, we presented yesterday a notion
on the sane basis. This seens |ike a good point
to recess this session and continue after the
Board has had an opportunity to have a neeting and
resolve Ms. O Connell's notion and our notion

HEARI NG OFFI CER WALLACE: \What notion
are you planning on presenting?

MR STICK: That was the notion for a
mstrial that we had presented yesterday. It's
now -- we Federal Expressed it to Chicago
yesterday, but it's not on recycled paper. So ny
current plan is to file that tonmorrow once | get
back to nmy office

HEARI NG OFFI CER WALLACE: Did we kick it
out, is that it?

MR STICK: No, we just -- they may have
taken it, but we decided it's not on recycled

paper, we may as well file it tonorrow

L. A REPORTING - (312) 419-9292
1387



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

M5. O CONNELL: We're filing our notion
today with the Board.

HEARI NG OFFI CER WALLACE: All right.
And so, M. Stick, you would join in a renewed
nmotion to continue at this point?

MR STICK:  Yes.

HEARI NG OFFI CER WALLACE: Even though
you have w tnesses waiting outside?

MR STICK Well, yes, your Honor, even
t hough | have witnesses waiting outside. And the
reason is that they are waiting outside, but, you
know, if our notion is going to be granted for a

mstrial, then we don't have to take up the rest

of today.
M5. O CONNELL: Let ne just reiterate
HEARI NG OFFI CER WALLACE: Thank you,
I'"ve heard enough. | actually think this would be

an appropriate place to break given the notions to
continue before we get into the respondent's case.

It would probably be better just to
break for the afternoon and resune at a later date
for the respondent's case. So this matter is
recessed until further notice.

M5. O CONNELL: Thank you, M. Hearing
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Oficer.

(Wher eupon,

continued sine die.)
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