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BEFORE THE POLLUTI ON CONTROL BQARD

STATE OF ILLINO S

IN THE MATTER COF:

TI ERED APPROACH TO CORRECTI VE ACTI ON

OBJECTIVES (T.A.C. Q) NO. R97-012
35 ILL. ADM CODE 740

Hearing held, pursuant to Notice, on the 10th day
of Decenber, 1996, at the hour of 10:00 a.m, at Room
A-1 Stratton Ofice Building, Springfield, Illinois,
bef ore Kevin Desharnais, duly appointed Hearing

Oficer.

TRANSCRI PT OF PROCEEDI NGS
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HEARI NG OFFI CER DESHARNAI S:  Good nor ni ng.
My nane is Kevin Desharnais, |I'mthe hearing officer
for this proceeding, which is entitled: 1In the Matter
of Tiered Approach to Corrective Action Cbjectives, 35
[Ilinois Admi nistrative Code Part 742.

This is the third day of hearing for the first set
of schedul ed hearings, which is the Agency's
presentation of its proposals, and questions for the
Agency's w t nesses.

Because the Agency has finished its presentation
of its proposal, we'll be continuing with the
guestions that have been prefiled. And there are
several sets of prefiled questions that were nade to
be addressed.

We're going to actually begin with the questions
that the Agency agreed to respond to at the |ast set
of hearings -- at the last two hearings, and then
we'll nmove on to the remaining prefiled questions that
proceed by section nunber.

Then we' ||l address the remaini ng questions that
were prefiled by Ray Reott, and then the additional
prefiled questions that were filed by M. Rieser.

I s there anyone present today on behal f of Mayer,
Brown & Platt?
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M5. PRENA: | am Karen Prena.

HEARI NG OFFI CER DESHARNAI'S: Are you going to

be asking the prefiled questions?

M5. PRENA: Yes,

am

HEARI NG OFFI CER DESHARNAI S:  Great, thank

you. We'll start

by introduci ng the other nenbers

here fromthe Pollution Control Board.

To ny right is Marili

McFawn, Board nenber.

M5. McFAVWN:  Good norni ng.

HEARI NG OFFI CER DESHARNAIS:  To ny left is

Joseph Yi.

MR Yl

Good nor ni ng.

HEARI NG OFFI CER DESHARNAIS:  To his left is

Chuck Fei nen, Board Assi stant.

And Anand Rao fromthe

Technical Unit is here on the very right.

M5. McFAVWN. | just want to wel conme you all

back from | ast week's hearing.

Kevin with us, too.

We're glad to have

Thank you for com ng on such

short notice, and I'msure we can wap up the prefiled

guesti ons today.

HEARI NG OFFI CER DESHARNAI S:  Does the Agency

have any opening remarks at this tinme?

M5. ROBINSON: Whuld you like me to introduce

everybody agai n?
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HEARI NG OFFI CER DESHARNAI S:  That woul d be
great.

M5. ROBINSON: WAy over to ny far left is
Mark W ght, then Gary King, Tom Hornshaw, Tracey
Virgin, I'mKi mRobinson, to ny right is John
Sherrill, Jim O Brien, Ken Liss and Doug C ay.

And | think the way that we think that probably we
shoul d proceed this norning is go ahead and answer
first the followup issues that we conmtted to bring
back today, and then if you'd like to proceed from
there.

HEARI NG OFFI CER DESHARNAI S:  kay. Since
there's not that many people here in the audi ence, why
don't we al so have people introduce thensel ves and

state who they represent if anyone on the record.

W' Il begin with those seated at the table in front.

M5. PRENA: [|'m Karen Prena from Mayer, Brown
& Platt.

M5. ROSEN  |I'm Witney Rosen with Illinois

Envi ronnent al Regul atory G oup.

MR R ESER |'mDavid Rieser with the | aw
firmof Ross & Hardies. |'mhere representing the
I[Ilinois Steel Group, the Illinois Petrol eum Council,

and |'malso a nenber of the Site Renedi ati on Counci l
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on behalf of the Chem cal Industrial Council of
[l1inois.

MR WATSON: My nane is John Watson. |'m
fromthe law firmof Gardner, Carton & Douglas, and |
am here on behalf of a nunber of corporations
representing themtoday.

MR, REOIT: Raynond Reott from Jenner &

Bl ock.

MS. LYONS: Karen Lyons, Shell G| Conpany.

MR WALTON: Harry Walton, Illinois Power,
[1linois Environnental Regul atory G oup, Correctional
Action Board Group, and I'malso chairman of the Site
Renedi ati on Advi sory Conmittee.

M5. STEINHOUR  Beth Steinhour, Illinois
Envi ronnent al Regul atory G oup.

MR, EASTEP: |'mLarry Eastep with the
II'linois EPA Bureau of Land.

MR, I NGRAM  Derek Ingram Black & Veatch.

MR, PAGE: Ken Page, Illinois EPA Bureau of
Land.

MR NI CKELL: Chris Nickell, Illinois EPA
Bur eau of Land.

MR, ELMER  Mark El nmer, Chemical Industry
Counci|l of Illinois.
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HEARI NG OFFI CER DESHARNAI S:  Thank you.

MR SCHI CK: |'m Randy Schick fromthe
[I1linois Department of Transportation.

MS. VonLanken: And |I'm Vi cky VonLanken wth
the Illinois EPA

HEARI NG OFFI CER DESHARNAI S:  Thank you. [I'd
al so say that the acoustics in here are really bad, so
when you' re speaking please try to keep your voice up
These bl owers on the side are making a | ot of noise.

Kim do you want to continue?

M5. ROBINSON: Fromthe Agency's perspective
| believe that there were six issues that we comtted
to answer at today's hearings, and the first one
think we're going to let Gary King address regardi ng
the risk factor.

W' ve got for purposes of illustration, there may
be sone extra copies over on the bench area over there
by Vicky and Randy, it says errata changes on risk
i ssue.

And this is not an actual errata sheet, this wll
bei ng gone through, an errata sheet nunber two, but
for purposes of illustration and foll ow ng al ong
today, if you' d like to grab a copy of that. |
bel i eve the Board nenbers should all have one of

CAPI TOL REPORTI NG SERVI CE, | NC
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t hose.

M. King, would you like to proceed?

MR, KING Before | start tal king about that
i ssue, one of the things |I guess |I was kind of excited
to see a copy of a set of technical comrents from
USEPA on the proposed T.A.C. O rules, and we're going
to -- we'll be conferring with USEPA as to whether the
-- whether it's okay to introduce these into the
record. But | wanted to go ahead and read the | ast
comment that USEPA had with regards to the proposed
T.ACQO rules, and this is comng fromtheir
technical staff.

It says, and I'Il quote it. "Overall the proposed
T.A.C. O rules represent an excellent risk based
approach. The equations and technical paraneters are
scientifically sound and w dely recogni zed by industry
experts as appropri ate.

I ndi vi dual | EPA staff nenbers who worked on these
rules are to be commended for their efforts. Thank
you for the opportunity to review this docunent.™

| guess we're pretty excited about this, because
the role that USEPA could play in this process
obviously was still kind of up in the air, and | think
this kind of tends to kind of solidify what their
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views are relative to the technical issues.

They do have a nunber of questions that they al so
raise, but I think we will probably be responding to
those points as part of the January set of hearings
since we got there so late

W' ve already taken, started taking steps to
di stribute copies of these comments to appropriate
peopl e that we've been involved wth.

Getting back to the issue on the risk issue --

MR RIESER |I'msorry, Gary, of course we're
going to get questions on everything, so I'll start
off. \What part of the USEPA did the letter cone fronf?

MR KING The letter was transmitted from
Ann Wentz, who is our liaison person with the
Under ground Storage Tank Section. She was forwarding
what's described as Region V' s technical coments.

The person who was actually doing the comments is part
of the UST Section, but he is really their -- their
central technical person as far as understanding the
RBCA concepts and | ooking at risk based approaches for
regi onal offices.

MR, RIESER. Thanks very much.

MR KING kay, the --

M5. McFAVWN.  Wait, Gary, before you go on

CAPI TOL REPORTI NG SERVI CE, | NC
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have these coments been subnmitted to the Board?

MR KING | don't think so, | think they
were just transmitted to us and we were just going to
-- we just sawthis late yesterday, | just sawit for
the first time this nmorning. W' Il check back with
USEPA to see whether they intended for us to file
these of record. | assune it's okay with them since
it's a public docunent.

If it's not we probably should put it on the
record anyway, but | think it would be -- froma
courtesy standpoint we should at |east make that
conmuni cati on before taking the formal step

M5. McFAVWN:  Ckay, thank you.

MR KING kay, talking about the issue of
how you vary the -- either the target hazard quoti ent
or the target cancer risk, when we were having our
di scussions at the first two set of hearings, the
point was -- | think the point was bei ng nade and
think it was correct, that there seened to be sone
i nconsi stency with the way that the Agency was
approaching this issue as far as how it was
procedural | y handl ed.

And | think that that is kind of just a -- that
i nconsistency is nore of a leftover fromtrying to put
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SPRI NGFI ELD, ITLLINO S 217-525-6167



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

11

toget her a conplicated proposal. Qur key notion is
still that we're | ooking at applying the risks at the
poi nt of human exposure, and we've got a definition
whi ch sets out what that point of human exposure is.

VWhere | think the confusion was occurring was
relative to how that was handled within Tier 2. Wat
we've tried to do with this two page docunent is set
forth a strategy in which the issues about varying
target cancer risk or the target hazard quotient would
be dealt with exclusively under Tier 3. You'd have to
have a specific approval fromthe Agency before you
woul d vary that.

There was sonme -- | think there was sone concern
on our part that the way we had it set up, sonebody
using Tier 2 could sinply go in and change the target
risk goals without really doing rmuch other than saying
they wanted to change those risk goals.

So we thought it was nore appropriate to raise
that kind of consideration to Tier 3 where we really
could look at things in a much nore site-specific
basi s.

That's not to say that you couldn't -- once you
had a Tier 3 approval, you couldn't go back and use
the Tier 2 equations. You could, and we're
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recogni zing that. But you'd have to go through a Tier
3 process to get approval of that different risk goal

Now, what we've suggested here is that the
appropriate nechani smunder Tier 3 to do that kind of
ri sk assessment is the formal risk assessnent process
that's envisioned in Section 742.915. There it's
really tal ki ng about our concept of a formal risk
assessnment in which you' re using nationally accepted
met hodol ogi es for when you would vary risk -- vary
ri sk goals.

We have in fact over the years approved risk
ranges between -- greater than one in a mllion. W
think one in a mllion is the appropriate starting
poi nt and should be the -- could be the risk goal if
you're under Tier 1 or Tier 2.

But under Tier 3, a Tier 3 approach we have
approved risk ranges greater than one in a mllion
and a target hazard quotient of greater than 1.0 at
NPL type sites, sites that are on the Super Fund
National Priority List, and at those types of sites
there is a requirenment that there be a formal risk
assessnent, and net hodol ogy is well understood in
those contexts and that is the approach that if risk
is -- if the risk goals are going to be varied we

CAPI TOL REPORTI NG SERVI CE, | NC
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think it needs to have that kind of close scrutiny.

And so you'll see what we have laid out here in
t hese various changes is really kind of -- is an
i npl enent ati on of that approach. That's the extent of
my conments relative to those

HEARI NG OFFI CER DESHARNAI S:  Fol | ow up
guestions, M. Rieser?

MR RIESER  Yeah, what would be the factors
for approving the changes in the target risk, what
i ssues woul d the Agency consi der?

MR HORNSHAW Up front if somebody just cane
inin Tier 3 and said | want a ten to the mnus four
risk instead of ten to the mnus six, and now do a
ri sk assessment based on that assunption, | can't
i magi ne how the Agency woul d ever approve that kind of
an approach.

I don't think we should be the ones that would be
okayi ng a greater cancer risk for somebody with no
justifying reason basically.

VWhat | can envision is that people will go through
standard type of risk assessnment that's done for Super
Fund sites or equival ent, and al so whatever controls
are on the site, an estimation of short termrisks, of
doi ng any kind of renedial action, that kind of a risk
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bal ancing effort that's done at large sites |ike Super
Fund sites, and in cases where the estimated risk
either to current or future receptors is greater than
one inamllion but less than one in ten thousand, we
woul d approve sone of those things based on a very
site-specific devel opnent of facts pertaining to that
site.

In that case we coul d approve that and we have
done that for sites both in and out of the Super Fund
site program

MR RIESER And I'mtrying to |isten back
for that answer where there were specific factors that
you' re | ooking for.

MR, HORNSHAW  Things |ike what kind of
controls are on the site, what would be the short term
risk to people as a result of doing renediation
efforts versus not doing them and bal anci ng those out
versus the risk, the long termrisk versus the short
termrisk, evaluations of the incremental cost to
achieve a lesser risk level, all the things that are
routinely done in feasibility studies for Super Fund
sites for instance.

MR RIESER And one coul d reference USEPA
gui dance for this type of thing?

CAPI TOL REPORTI NG SERVI CE, | NC
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MR, HORNSHAW  USEPA' s nmany gui dance
docunents, correct.

MR, RIESER  Thank you.

HEARI NG OFFI CER DESHARNAI S:  Any addi ti ona
foll ow up questions?

(No response.)

HEARI NG OFFI CER DESHARNAI S:  Thank you.

M5. ROBINSON: The second one that | think I
had on ny list, and I believe this question cane up by
Hten Soni with the Board, was regardi ng why we didn't
use the left-hand side in all the equations but rather
used themin sone, and John Sherrill's going to
address this issue.

MR, SHERRILL: Yeah, the question was raised
regarding the not putting an equal sign in the
equations, and we've gone through different iterations
of how we were going to present this material, and we
went through several iterations of how to present the
equations in the materi al

And in one of our iterations we did have an
equation sign, and when you put an equation sign, the
equal sign on the -- you had to put a correspondi ng
| eft-hand side of the equation, and which nmeant we had
to come up with another synbol .
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As you've gone through these T.A.C.O rules you'l
see all kinds of abbreviations and synbols and what
they all nean. And so for three reasons which I'm
going to discuss here we did not put an equal sign in
these -- the way we presented the equations.

HEARI NG OFFI CER DESHARNAI S:  Excuse ne, M.
Sherrill, could you address for the record what
specific equations you're tal king about or if it's
general ?

M5. ROBINSON: | think it's just a general
comment that was nade by Hiten Soni, and there were
some where we did have themin and there were many
that where we didn't have themin, and he's going to
sort of address that generally in his answer. So we
didn't really pick out which ones didn't have them

HEARI NG OFFI CER DESHARNAI S:  Ckay.

MR, SHERRILL: The prinmary equations that
these were addressed to were Appendix C, Table A SSL
equations, and Appendix C, Table C. As discussed in
previous testinony, a person must select the
appl i cabl e remedi ati on obj ective equation which is
dependent upon the exposure route medi um popul ati on
preceptor and whet her the contam nant of concern is a
car ci nogen and a noncar ci hogen
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For all these different equations that we've
presented, this witten explanation, we did not want
to have to put this on the |eft-hand side of the
equat i on.

To include this witten description of the
renmedi ati on objective and when it was applicabl e woul d
be redundant of all the work already provided in the
testinmony and the work in the body of the rules
t hensel ves.

So that's one issue.

The second issue is to differentiate between the
di fferent renediati on objective equations using
di stinct synmbols we think would confuse the user even
nore, since these are not really paraneters
t hensel ves, they're just the answers to the equations.

And if these new synmbols were to be added to the
tables, then the rule would have to be revised to
address these new synbols in the text.

And the third reason is building upon the second
one. If we were to add new synbols or acronyns, we do
not think that it would really help the regul ated
community or the Board in differentiating between what
we' re tal ki ng about .

In other words, we'd have to have a description of
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the renedi ati on objective in the colum to the left of
t he equation, corresponding to the right, and then
we'd we just think it would add nore confusion. And
like | said, we presented this over a year ago, and

t he approach that we have now just from an operationa
Vi ewpoi nt, people have not been confused by it. And
when we did have it before there was confusion because

when we were -- I'Il give you exanple

VWhen we had migration to groundwater, people would

say are you tal king about the migration to groundwater
under a RBCA approach or mgration of groundwater
under an SSL approach. And then we would have to have
two distinct synbols saying okay, that is migration to
groundwat er value for SSL versus migration to
groundwat er for RBCA

And so we woul d have to end up having off the top
of nmy head upwards of 50 new synbols that we woul d
need to cone up wth.

And if you would turn to let's say Appendi x C
Table C, Appendix C, Table C, this equation that's
entitled RL, on RL in this, do you see where it says
renedi ati on obj ectives for carcinogenic contam nants,
mlligrams per kilogram and then in a sense on the
ri ght-hand side we have the actual equation

CAPI TOL REPORTI NG SERVI CE, | NC
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And so what this issue is being raised is why
don't we have a synbol for that |eft-hand side there,
and in the short answer, after what |'ve just given,
it added nore confusi on when we added a synbol for
that instead of a short word description

MR, RAO So what you are saying is that the
description on the left-hand side in the second col um
in Table C where it says renedi ati on objectives for
car ci nogeni ¢ contam nants, that's the |eft-hand side?

MR SHERRI LL: Yes.

MR RAO Ckay, | don't think we have any
problens if you think this works. But the only thing
I think Hiten Soni was concerned about was for sone of
t hem you have and some you don't. If you go down the
equations R9 and R10, which is basically screening
| evels for air, for carcinogenic contam nants and
noncar ci nogeni ¢ cont am nants.

MR OBRIEN. If you'll notice that the only
ones that aren't set up as an equation with both sides
are the renmedi ati on obj ective equations. Everything
el se that goes into the remedi ati on objective
equations are set up in the normal equation format.

MR. RAO Yeah, that's the reason, and I
think he raised this question because he thought maybe
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you m ssed sonething, or nowthat M. Sherrill has
expl ai ned --

MR. O BRIEN. No, the answer is we did it on
purpose in order to reduce confusion.

MR RAO Cxay.

M5. ROBINSON: Is the Board confortable now
with our answer on that?

M5. McFAWN.  Can you just give us a mnute?

MS. ROBI NSON:  Sure.

HEARI NG OFFI CER DESHARNAI S:  Are there any
addi ti onal followup questions?

(No response.)

HEARI NG OFFI CER DESHARNAI S:  Thank you.

M5. ROBINSON: The third issue |I believe we
had comm tted to provide physical chem cal constant
changes that we've made fromthe ASTM nodels, and Dr.
Hor nshaw s goi ng to address that issue.

MR, HORNSHAW |'ve prepared a table which
lists the value for Henry's Law constant, diffusivity
inair, diffusivity in water, and organic carbon
partition coefficients, which was used by ASTM for
their six nodel chem cals and the correspondi ng val ues
which is proposed in the 742 rule, which canme from
USEPA' s dat abase, and that's available I think on the
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SPRI NGFI ELD, ITLLINO S 217-525-6167

20



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

21

front table and at the side as well, to answer that
guesti on.

HEARI NG OFFI CER DESHARNAI S:  Does t he Agency
wish to introduce this as an exhibit?

V5. ROBINSON: Yes, we can do that. | don't
know what Exhibit Nunber we're on. 9, okay.

HEARI NG OFFI CER DESHARNAI S:  Is there any
objection to this being admtted as an exhibit?

(No response.)

HEARI NG OFFI CER DESHARNAI S:  Ckay, the
Agency's table entitled Conparison of
Physi cal / Chem cal Constants Used in ASTM s Ri sk Based
Corrective Action Exanple Look-Up Table (Table X2.1)
and Part 742 Tier 1 Tables (Appendi x B, Tables A and
B) is admtted as Exhibit Nunber 9.

(Agency Exhibit 9 was admitted.)

HEARI NG OFFI CER DESHARNAI S:  Fol | ow up
guestions, M. Rieser?

MR. RIESER  The source for the 742 val ues
was the USEPA' s SSL gui dance docunent, is that
correct?

MR HORNSHAW That's correct.

MR RIESER: Do you know what accounts for
the differences between these val ues?
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MR HORNSHAW |'m not sure how ASTM sel ected
the values that they used in their exanple table from
t he many val ues which are available in the literature.

I know USEPA conpleted a fairly large revi ew of
t he dat abase and conpiled all that into the database
that is currently presented in the SALT screening
gui dance document.

MR R ESER Wuld one be able to use the
ASTM values in a Tier 3 setting?

MR, HORNSHAW Yes, they would have to - the
person woul d have to present sone sort of
justification why the value they're proposing is
better than the values that appear last in their
docunent .

MR, RIESER. Wuld they need nore
justification than just that that was the val ue that
ASTM used and found accept abl e?

MR, HORNSHAW Yes, we decided even prior to
this hearing that it's in everybody's best interest to
use a standardi zed set of physical chem cal constants.
W sel ected USEPA' s dat abase partly because of the
| arge review of the data that USEPA did.

W& were very concerned right fromthe begi nning of
this entire procedure because there's -- for sone of
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t he physical chem cal constants there's up to two to
three orders of magnitude difference for the sane
paranmeter in various literature citations, which
obviously carry the potential for pretty large

di sput es when these physical chem cal constants were
substituted into the Tier 2 equations. So we wanted
one standardi zed set of values to be used, and

somebody will have to nake a case that the val ue

they're proposing is in some way better than the val ue

t hat USEPA deci ded on.

MR RIESER So then we have what USEPA
| ooked at and nmake a case for why that decision was
wrong, as well as why the value that they were
sel ecting was appropriate?

MR HORNSHAW That's correct.

MR, RIESER.  Thank you.

HEARI NG OFFI CER DESHARNAI S:  Just to check
are people in the back able to hear the conversation
that's taking place?

MR WALLACE: M. Rieser's very hard to
under st and.

MR. RIESER Hard to hear or hard to
under st and?

MR WALLACE: Oh, I'msorry, hard to hear
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MR R ESER | will speak up or use the
m cr ophone.

HEARI NG OFFI CER DESHARNAI S:  Yeah, it m ght
be best if everyone used the m crophones, they are
here to make it easier. Any additional follow up
guesti ons?

MR RAO | have just a minor clarification
Dr. Hornshaw, you said that the paraneter val ues from
the table were derived fromthe SSL docunent. 1s that
the final guidance that came out in 1996 or the one
that's attached to your testinony? You had SSL
gui dance attached to your testinmony that is a graph
docunent .

MR, HORNSHAW | thought | --

MR SHERRILL: | can answer that. What Tom
Hor nshaw had attached to his testinmny was a user's
gui de. The 1996 docunent had -- there's two different
publications, the technical background docunent and
the user's guide. Both of those are dated 1996. And
that is the final, quote, version and that's what
we' ve referenced, incorporated by reference.

MR, RAO Yeah, | just wanted to nmake sure.
Thank you.

HEARI NG OFFI CER DESHARNAI'S: M. Wt son?
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MR, WATSON: For the record again nmy nane is
John Watson from Gardner, Carton & Douglas. M.
Hornshaw, did you do a conparison of the ASTM physi cal
chemi cal constants and t he USEPA physical chemi cal
constants and determ ne that the USEPA nodel is
superior?

MR HORNSHAW  Mbdel or constants?

MR WATSON: |'msorry, constants.

MR HORNSHAW W made a decision to use the
table that USEPA has in their final guidance as the
values to be used for the -- for all paraneters, all
physi cal chem cal paranmeters for both sets of
equat i ons.

MR, WATSON: Have you done any in-depth
anal ysis of the ASTM constants?

MR HORNSHAW No, | haven't.

MR KING If | could just state, one thing
if I could just add sonmething relative to that, one of
t he reasons why we picked the SSL nunbers is they're
covering the entire range of chemicals that we're
doing dealing with the ASTMis only what, six
chemicals, it's only six chemicals, and if we were to
pi ck the ASTM nunmbers we woul d have -- it's in essence
a bifurcated systemrelative to the physical chem cal
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const ant s.

HEARI NG OFFI CER DESHARNAI S:  Any addi ti ona
foll ow up questions?

(No response.)

HEARI NG OFFI CER DESHARNAI S:  Thank you.

M5. ROBINSON: The next issue is regarding
SW846 and JimOBrien's going to address this. |
bel i eve the question cane up from M. Reott regarding
if soils need to be left in their natural state during
testi ng.

MR O BRIEN: | |ooked at the applicable ASTM
nmet hods, and the one for soil and waste pH is nethod
9045C, Revision 3 dated January, 1995. And the nethod
is very specific, and it states that the 20 grans of
the waste sanmple is to be added to 20 mlliliters of
reagent water and stirred continuously for five
m nutes and then the suspension is expected to settle.

So it doesn't specifically say you have to crush
the soil but it's -- you have to stir it in solution,
and they anticipate that the suspension will occur and
that that needs to settle before the electrodes are
i ntroduced to neasure the pH

MR REOIT: Just as a followup, so you
shoul d be able to do anything to it except stir it,
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stirred and not shaken in other words?

MR OBRIEN Yes, that's correct. There's a
copy of the -- copies of the nethod | believe out
there for people to reference.

MR, REOIT: Thank you.

HEARI NG OFFI CER DESHARNAI S:  Any addi ti ona
foll ow up questions?

(No response.)

HEARI NG OFFI CER DESHARNAI S:  Thank you.

M5. ROBINSON: Ckay, the next issue John
Sherrill is going to provide sonme visual exanmples to
denonstrate how 742.600(e) through (g) work. | think
there was sonme confusion last tinme around as to how
these were all supposed to fit together. So John's
going to step over to the easel. |If everybody can see
that, that's where he's going to be.

HEARI NG OFFI CER DESHARNAI S:  Before you
begin, is the Agency going to be introducing a copy of
this as an exhibit?

M5. ROBINSON: Yes, we are. This will be
Exhi bit Nunber 10, and there are al so extra copies
over there on that one, too.

MR, SHERRILL: There's a three-page handout
on the Title of Section 742.600(e) is what I'm
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referencing right now The question was asked | ast
week if we could explain and provide an exanpl e of
742.600(e), 742.600(f) and 742.600(g), so l'mgoing to
briefly go through.

M5. McFAWN. M. Sherrill, before you begin
can | interrupt you one nore tinme. | don't believe we
have a copy of this three-page handout up here, do we?

M5. ROBINSON: |I'msorry about that, we'l
get you one.

M5. McFAWN.  Thanks a | ot.

HEARI NG OFFI CER DESHARNAI S:  Ckay, are there
any objections to this being introduced as an exhibit?

(No response.)

HEARI NG OFFI CER DESHARNAI S:  Then t he Agency
handout, three-page handout that begins with Section
742.600(e) Tier 2, Exanple 1, Benzene is the
cont am nant of concern, will be introduced as Agency
exhibit and it's nunbered 10.

(Agency Exhibit 10 was admitted.)

MR SHERRILL: I'mgoing to read in
742.600(e) just as it's stated in the proposed rule.
"If the calculated Tier 2 soil renediation objective
for an applicable exposure route is nore stringent
than the corresponding Tier 1 renediation objective,
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then the Tier 1 renedi ation objective applies.™

So getting back to our handout, in this exanple
the groundwater classification at a residential site
is Cass |I. The benzene soil remedi ati on objectives
from Appendi x B, Table A are as follows: For benzene
the soil, the ingestion in mlligranms per kilogramis
22 mlligrams per kilogram For inhalation 0.8, and
mgration to groundwater mlligrans per kil ogram 0.03.

So let's suppose soneone went and did a -- as
di scussed in previous testinony, we ook at all three
of these exposures routes and the nost stringent or
health protective route applies.

So we're looking at this migration to groundwater
route of 0.03. We won't be talking in this particul ar
exanpl e about excluding a route.

Let's suppose sonmeone were to calculate a Tier 2
soil remediation objective that is nore stringent than
t he correspondi ng remedi ati on objective presented in
the Tier 1 tables.

In other words, these three tables, these three
values | pulled directly fromour Tier 1 tables, these
are precalculated Tier 1 renediation objectives.

Let's suppose someone were to calculate a Tier 2
mgration to groundwat er objective of 0.024. In other
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words, they went and did their cal cul ati ons and they
canme back under Tier 2 with a value, as you can see
this value is nore stringent than the value of the
mgration to groundwater nunber of 0.03.

So as the rule states, if the calculated Tier 2
val ue, which in this case is here, for an applicable
exposure route is nore stringent than the Tier 1
val ue, these are all the Tier 1 values, then the Tier
1 renedi ati on objective applies.

So in this exanple, this would be our soi
renedi ati on objective. This would be our -- and in ny
testinmony | discuss this can happen in very few cases.

W believe that these as presented in Tom
Hornshaw s testinmony and ny own testinmony we feel --
we have confidence in these Tier 1 objectives. And if
you were to calculate a Tier 2 objective that is nore
stringent than the Tier 1, it would be of usually
i nsignificant difference.

Did you want to comment anything on that?

MR, HORNSHAW  No
MR, SHERRILL: So that's 742.600(e). Are
t here any questions on that?
(No response.)
MR, SHERRILL: 742.600(f) a new exanple, and
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I"mgoing to read this as it's proposed in the rules.
742.600(f), "If the calculated Tier 2 soil renediation
objective for an exposure route is nore stringent than
the Tier 1 soil renediation objectives for the other
exposure routes, than the Tier 2 cal cul ated soi
renedi ati on objective applies and Tier 2 soi
renmedi ati on objectives for the other exposure routes
are not required.”

So in this exanple, new exanple, but I've left the
cont am nant of concern is benzene, here again these
are our Tier 1 values, 22 mlligranms per kilogramfor
injection, 0.8 for inhalation, 0.03 for mgration of
groundwat er, these are our Tier 1 precalcul ated
val ues.

In this exanpl e assune that we have no routes
excluded from consi deration pursuant to Subpart C.  So
the first step of this what under Tier 1, let's say
what is the soil renediation objective? It's 0.03 is
our nost restrictive, our nost, quote, health
protective renedi ati on obj ecti ve.

Let's suppose someone then calculates a Tier 2 for
the mgration to groundwater route and a cal cul at ed
value of 0.519 mlligrans per kilogranms is obtained.
So someone does a cal cul ati on using the equations that
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we' ve provided and they cone up with a Tier 2
mgration to groundwater of 0.519 mlligramnms per

kil ogram And we approve of the nunber, this is a
site-specific nunber as we've discussed in our -- on
how to devel op these renedi ati on objecti ves.

In this particular -- we've said it's a Cass |
groundwater site, so this is protective of O ass |
groundwat er based on the site-specific information
that was input into the equations.

The Tier 2 calculated value of 0.519 is nore
stringent than the other Tier 1 objectives. Here's
the other objectives. 0.519 is nore stringent than
0.8 and it's nore stringent than 22.

And as the rule says then, the Tier 2 calculation
soi|l remedi ation objective applies and the Tier 2 soi
renedi ati on objectives for the other exposure routes
are not required.

So what we're saying in this rule is there's no
need to go and cal cul ate objectives for this because
we al ready know our Tier 2 calculated for mgration to
groundwater is 0.519. So under this Tier 2 exanple
the soil renediation objective is 0.519 m|ligrans per
kil ogram There woul d be no reason to calcul ate
t hese objectives for these two, for the ingestion and
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i nhal ati on.
Any questions on this one?
(No response.)
MR, SHERRILL: And |I'mfocusing on soil in
this, in these equations, just for sinplicity sake.

Ckay, this is our page three of our handout,
742.600(g), and I'll read it as proposed in the rule.
"If the calculated Tier 2 soil renediation objective
is less stringent than one or nore of the soi
renedi ati on objectives for the renmai ni ng exposure
routes, then the Tier 2 values are calculated for the
remai ni ng exposure routes and the nost stringent Tier
2 cal cul ated val ue applies.”

For ease of presentation |I've there again sel ected
benzene as our contam nant of concern, it's a
residential site, and we will assume that it's got
G ass | groundwater.

In this exanple it kind of makes it add a little
twist toit, and it adds for clarification on this
site three feet of clean soil covers the site and the
injection route is excluded from consi deration under
Subpart C.

So we're | ooking at inhalation and migration to
groundwater in this particul ar exanple.
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The soil renediation objective from benzene from
Appendi x B, Table A for inhalation is 0.8, for
m gration groundwater 0.03 mlligrans per kil ogram
So it's those sanme val ues that we saw before from --
these are precal cul ated values that are in the
proposed 742 rul e.

So the soil renediation objective for benzene, you
know, before we've done any Tier 2 cal culations, would
be the nost restrictive, so we've we're back to this
0.03 which is the nost restrictive or health
pr ot ect ed.

So now soneone wants to do a Tier 2 calculation
and they come up with a Tier 2 calculation of 1.2,

["I'l put Tier 2. Let's suppose soneone does a Tier 2
calcul ation and they come with a value of 1.2
mlligranms per kil ogram

There again this would be a site-specific, you
know. Let's say we approve it. So out of the rule
the value of 1.2 is less stringent, this value is |ess
stringent than one or nore of the soil renediation
obj ectives for the remaining exposure routes.

Then the Tier 2 values are calculated for the
remai ni ng exposure routes and the nost stringent Tier
2 cal cul ated val ue appli es.
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So then someone says okay, | like this value, 1I'm
going to go ahead and calculate a Tier 2 for
i nhalation. So let's say they calculate a Tier 2 for
i nhal ation and they come up with 11.0 mlligranms per
ki | ogram

So in this Tier 2 exanple the soil renediation
objective for benzene is 1.2 which is the nost
restrictive Tier 2 value.

The purposes in one sense of (f) and (g) is one,
so people don't do unnecessary cal cul ations, and then
al so, you know, unless the cal culations or the
devel opnent of the renedi ati on objectives are
presented to us, we're going to assune the nost
stringent remedi ati on objective.

You know, so in this scenario, let's say sonebody
was just |ooking at -- they had calculated in 1.2 and
they hadn't cal cul ated the inhalation yet, we're going
to say okay, you can calculate it for mgration to
groundwat er of 1.2, but your nost restrictive nowis,
you know, if you did not calculate a Tier 2 for
i nhal ation, we're going to kick you back to this 0.8.

So then they'd say okay, well, I'mgoing to
cal cul ate one for inhalation

HEARI NG OFFI CER DESHARNAI S:  Any addi ti ona
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foll ow up questions?

MR RAO | just have a comment under let ne
see, 742.600 Subsection (g). Could you clarify the
| anguage that you have proposed by saying if the
calculated Tier 2 soil renediation objective is |ess
stringent than one or nore of the soil renediation
obj ectives under Tier 1?

MR SHERRILL: | believe the reason we did
not do that, why we didn't say that under Tier 1 is
because you make -- Tier 1 isn't the only way to
cal cul ate objectives. You can go under Tier 3 and you
can al so do the background approach

MR, RAO But you have said Tier 1 under
Subsection (f) about Subsection (g).

MR SHERRILL: W'Ill look into that to see if
it's applicable that way.

MR, RAO Because it is kind of confusing to
read it, you know. O course with the example it's
very easy to understand what you are trying to say.

MR, SHERRILL: GCkay. The only thing I'm
concerned about is to nake sure that we woul d account
for being able to devel op objectives under the
background approach and the Tier 3 that we -- | don't
want to exclude those processes. But we'll look into
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it and see if it works.

MR RAO Cxay.

MR, WATSON: 1've got one nore follow up
guestion. On (g), the second half of that you say
that if -- you say then the Tier 2 values are
cal cul ated for the remaining exposure roots, and the
nmost stringent Tier 2 calculated value applies. You
don't really nmean that you have to go through and
calculate all of the Tier 2 values for the remaining
exposure routes, right? 1 nean you sort of take them
one by one, right, and if you want to live with
what ever the cal cul ated nunber is, then you'll live
with that?

MR SHERRILL: That's correct.

MR RIESER Wth regard to Anand Rao's
suggestion including Tier 1, if you had a cal cul ated
Tier 3 or area background val ue, that would control
because you woul d have arrived at that val ue through
an Agency approved process whi ch woul d support that
val ue, so that would be the value for that route. And
so | don't think this would apply in that context
because you' ve al ready nade an Agency deci si on that
that's the appropriate value for the route.

So | mean you should think about it sone nore, but
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I would think that his recomendation i s not
i nconsi stent with what is proposed.

MR SHERRILL: Ckay.

MR, HORNSHAW Except if you're using area
background, in some cases that can only be used to
exclude a chemical fromfurther consideration. |If
you're using a statew de background approach you coul d
drop the chemical out, but if it doesn't drop out
usi ng that approach then you have to go into one of
the tiers to address it.

MR, RIESER  Thank you.

HEARI NG OFFI CER DESHARNAI S:  Any addi ti ona
foll ow up questions?

(No response.)

HEARI NG OFFI CER DESHARNAI S:  Thank you.

M5. ROBINSON: The last issue, and this was
al so raised by Hten Soni |ast tine around, was the
guestion regarding safety factors and why we didn't
take those into account. So Dr. Hornshaw s going to
address this.

MR, HORNSHAW As | started to say at the
hearing, there are safety factors inherent in both
ASTM s and USEPA' s approach for Tier 1. W -- there
are safety factors in the toxicological data that's
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used to calculate the various renedi ati on objectives.
There are safety factors built into the nodels and
based on the -- | guess the simlarity of the two
approaches, versus what we didn't have in the R94-2B
approach, we're confortable that there isn't a
necessity for an additional safety factor at this tinme
where we thought there was a necessity for that in the
original LUST Docket B

HEARI NG OFFI CER DESHARNAI S:  Any fol | ow up
guesti ons?

MR, RIESER. Dr. Hornshaw, just to illustrate
the point you just nade, there is a great deal of
conservatismbuilt into the assunptions that support
the nodels, isn't that correct?

MR HORNSHAW That's correct.

MR, R ESER. And what woul d sonme exanpl es be
of that conservatisn?

MR, HORNSHAW For exanple in the USEPA s SSL
approach, the derivation of the dilution factor that
was used -- well, the dilution factor of ten that was
in the original proposal for public coments from
USEPA and the final value of 20 that's incorporated in
this proposal, that was backed by -- I've talked with
t he peopl e at USEPA who have done the nodeling to
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derive that value, that was backed up by about 16, 000
nodel runs of the conputer nodel that they used to
predict mgration to groundwater using data fromrea
soils fromaround the country to generate this Mnte
Carlo type of analysis.

And then the dilution factor was chosen to be,
it's either 90th or 95th percentile dilution factor
that was derived fromthese many nodel runs, so we
have confidence that what they' ve said is an upper
l[imt on the dilution factor and it probably is truly
an upper limt.

MR, R ESER: And what you' ve said about the
dilution factor would be true of other variables and
points in the nodels as well, is that correct?

MR HORNSHAW That's correct.

MR, RIESER.  Thank you.

HEARI NG OFFI CER DESHARNAI S:  Addi ti ona
foll ow up questions?

(No response.)

HEARI NG OFFI CER DESHARNAI S: (kay, does t hat
concl ude the Agency's response to questions fromthe
heari ng?

M5. ROBINSON: Yes, it does, and | would
request that we take maybe a five minute break before
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we get into the Iine of questioning so that we can
regroup here for a nonent.

HEARI NG OFFI CER DESHARNAI S:  Ckay, we'll take
a five mnute break.

(A recess was taken.)

HEARI NG OFFI CER DESHARNAI S:  The Agency's
ready to proceed with the remaining prefiled
guestions. M understanding is that on the prefiled
guestions, we're now up to Subpart | Tier 3 evaluation
qguestions beginning with 742.900. So we will turn to
the first three prefiled questions on that section
beginning with the Site Renediati on Advisory
Commi ttee.

M5. ROSEN:  Nunber 1, will the Agency confirm
that Tier 3 evaluations can be perforned for sone
pat hways whil e ot her pat hways can be excl uded by
conparison to Tier 1 values?

M5. VIRAN Yes, Tier 1 evaluations can be
performed for some pathways while ot her pathways can
be excluded by conparison to Tier 1 objectives.

M5. ROSEN:  Nunber 2, will the Agency confirm
that Tier 3 represents a |l evel of Agency review above
its project managers and is used to resol ve conpl ex
i ssues or situations beyond those provided for under
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Tier 1 and 2.

M5. VIRAN Yes, Tier 3 represents a |evel
of Agency revi ew above its project nmanagers.

M5. ROSEN:  WI Il the Agency al so confirmthat
Tier 3 may be used for any reason, even if not
expressed in Section 742.900(c) listed situations
consi dered for a Tier 3 evaluation.

M5. VIRAN Yes, Tier 3 can be used for any
reasonabl e pur poses.

MR WATSON: |'ve got a followup question
and it goes to the second question, and that is is
there a specific programthat's been devel oped in
terms of a conmttee that will review Tier 3
subm ttal s?

M5. VIRAN There's not a specific comittee
or specific program

MR KING W don't have -- it's not a
specific programmatic function |like we have some of
our other line functions. But what we have done, and
we' ve been doing this for the | ast several years, is
we -- where there is a Tier 3 type issue we nake sure
that we have a consistent determ nation across our
renmedi ati on prograns.

The manager who is head of that renediation
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programis still responsible for making the final
decision relative to that project, but we nmake sure
that there's a cross programreview with the senior
managers within the Bureau of Land and in the Ofice
of Chemical Safety to nake sure that there's -- that
some issue is not being mssed that should be

ot herwi se i ncluded as far as val uation.

MR R ESER Is that the sane or -- sane as
t he CORE?

MR KING Right, that's our description of
it, we call it the O eanup bjectives Review and

Eval uati on Group or the CORE G oup.

MR. RIESER  Are the decisions of the CORE
G oup recorded in any fashion?

MR KING There's not a decision of CORE
G oup. There ends up being a decision by the senior
manager who is responsible for that program But
there will be -- they will have gone through and he
wi |l have consulted with the other people.

MR RIESER. Is there any way that a --
sonmeone from outside the Agency can be aware of how
t he Agency has consistently made the determnation in
a specific area through its CORE G oup?

MR KING | don't think so, because unless
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sonmebody wanted to | ook at all the renedial decisions
that the Agency has made, it would be kind of a
fishing expedition to do that. W really -- | don't
know how somebody woul d know t hat actually.

MR, RIESER  You yoursel ves don't keep a
record of |ike section by section for exanple of if
742 is adopted and it was being inplenmented, you
woul dn't keep a record section by section of how
different issues were handl ed?

MR KING W may end up taking sone nore of
a generic kind of data to | ook at the types of -- the
types of sites, just nore of a managenent Kkind of
function so that we can see the kinds of decisions
that are being made. | don't think we've really
t hought that through totally at this point, howto
handl e that.

MR, RIESER.  Thank you.

HEARI NG OFFI CER DESHARNAI S:  Addi ti ona
fol | ow up?

(No response.)

HEARI NG OFFI CER DESHARNAI S:  Next question

MS. ROCSEN. Question nunber 4, will the
Agency confirmthat remedi al objectives devel oped
pursuant to Tier 3 offer equivalent protection as
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val ues derived under Tiers 1 and 2.

M5. VIRA N Renedial objectives that have
been devel oped pursuant to Tier 3 offer equival ent
protection as val ues derived under Tiers 1 and 2,
provi ded that the applicable controls and conditions
under whi ch the decision was nmade do not change.

M5. ROSEN:  Thank you.

HEARI NG OFFI CER DESHARNAI S:  Just a point 1'd
just ask the Site Renediation Advisory Conmittee when
you' re asking a question when it's -- we're up to your
prefiled question, please read the question into the
record so that it will appear in the record -- and
then if there's follow up questions after the Agency
response, please raise your hand, wait for nme to
acknow edge you, and then we'll have foll ow up
guesti ons.

The next prefiled questions on 742.900 were filed
by Gardner, Carton & Douglas. M. Watson, | believe
you' re question 15.

MR, WATSON: Subpart | of proposed Part 742
sets forth the framework for conducting a Tier 3
eval uation. Question nunber (a), how w |l the Agency
eval uate the appropriateness of proposed Tier 3
met hodol ogi es?
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MR KING Wen we're looking at Tier 3
that's going to be a site-specific determ nation, it's
goi ng to depend upon the nature of the proposal

MR, SHERRILL: W had gone through kind of a
litany of things we do look at. | can repeat those if
you want. It was under the last -- it was kind of the
general things we | ook at.

MR WATSON: Way don't you do that for the
record.

MR SHERRILL: W |ook at the concentration
of contam nants, the toxicity of the contam nants, the
anount of contam nants, the estimated m gratory routes
and pat hways, whether any free phase contam nant is
present, whether the soil attenuation capacity is
exceeded, whether the soil saturation capacity is
exceeded, whether a sheen is visible either in the
soi |, groundwater or surface water, whether remaining
contam nation will be disturbed by construction
wor kers or other human activities, whether remaining
contam nation will be disturbed by natural or animnal
forces, high infiltration rates, highly perneable
geol ogi cal units, sand seans, burrow ng ani nal s,
whet her the rel ease point or release points of the
cont am nati on have been | ocated, the intended post
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renedi al use of the property, in other words, whether
it's going to be residential or industrial/comercial
whet her the contamination is going to be covered by
some structure such as a building. That's not al

i nclusive, but that's what we | ook at.

MR. O BRI EN: And over all those

particularities we |look to see if the nethodol ogy used

is consistent with national consensus nethodol ogi es
and al so whether it represents conditions and factors

relative to the site.

MR WATSON: I n | ooking at nethodol ogi es for

exanpl e, the Agency woul d, however, be open to new and

i nnovati ve nodel s for instance that are being
devel oped as the programis being inplenmented, is that

right?

MR. O BRI EN: It's the intention of the Tier

3 flexibility is to be open to innovation

MR WATSON: | think ny question on sub (b),

who will conduct this valuation, has been answered.

It's the CORE G oup, is that correct?

MR KING Well, | see that as being a little

bit different here, the nature of the question. Who
is going to review the proposal is going to depend on
specifically what's -- what the type of -- what the
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nature of the proposal is.

In the past we've really had a broad
i nterdi sciplinary approach to eval uating these kind of
i ssues, and in any specific case we'd have a
t oxi col ogi st or an attorney or an engi neer or a
geologist in addition to the project manager. And a

chem st as well, we'll include JimO Brien

MR WATSON: My question (c) is what factors

wi || be considered in determ ning whet her further
renediation is not practical as referenced at Section
742.900(c) (5) when addressing constituents identified
in the vicinity of and under permanent structures at a
site?

MR KING This really is very nuch of a
site-specific decision, and where we've | ooked at the
per manence i ssue, | don't know that we've normally --
I"'mtrying to recall instances where we di sputed
sonmebody who said it was a pernmanent structure.
Normal ly it's pretty obvious that it's a pernmanent
structure, and in any case if the building's going to
get torn down, it's a contam nation issue, sonebody's
going to have to deal with it at that point.

So we've been -- we've reacted pretty favorably
when peopl e have said things were pernmanent.
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HEARI NG OFFI CER DESHARNAI S:  Fol | ow up
guestions. Mss Prena?

MR, WATSON: Let nme ask one question if |
may. Wat is the -- when you use the term assessnent
i ndicates further renediation is not practical, in the
context of an existing structure, contam nation in the
vicinity of a structure, what would be the
ci rcunst ances under whi ch renedi ati on would not be
practical .

| mean this is -- what I'mlooking for is alittle

nore gui dance on this issue as it relates to
contami nation in and around structures. This is an
i ssue that many of our clients are interested in
determ ning, in devel oping sonme certainty as to what
circunstances would allow themto -- or not allow
them but under which they could rely on probl ens
associated with remediation to argue for a -- |eaving
that in place.

MR KING | don't know how nuch rea
certainty we can provide on that, but I'll give you a
coupl e of exampl es.

One that we encounter, we've seen this frequently

under the tank program where a person obviously has to
do underground renedi ati on, and contam nati on nay have
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nmoved under a structure, and we've gotten to the point
where further renediation is going to start
underm ni ng the foundation and the footings of the
structure, and when it gets to that point, you know,
unl ess there's -- if you continue to nonitor the
situation and it doesn't | ook Iike things are nmoving
anywhere, then that would be the kind of situation
that we'd say hey, well, renediation further is
i mpracti cal

MR, WATSON: Wbul d you consi der cost as being
a basis for inpracticality?

MR KING | nmean | think that conmes into it
interms of, you know, if you' ve got a 50 story
structure sitting on top of some contam nation, the

notion of tearing that down to get to the

contam nation is certainly a cost issue. | don't
think we -- we don't do a cost balancing in that kind
of context.

MR WATSON: Woul d you consider for instance
i ncrenental costs associated with the technol ogy which
woul d allow you to drill vertically for instance to
renedi ate soil but would cost, you know, significantly
nor e?

MR, SHERRILL: W' ve seen exanmples in the
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site remedi ati on program just through under their --
under the unbrella of corporate responsibility where
people -- | nmean where this is not a -- would not be
-- where this is not an enforcenment issue where people
have gone to pretty exorbitant neans to get

contam nati on out fromunder a building that we told
themthat, you know, that we weren't requiring themto
do it, but I nmean this is |ike operational concerns
and they woul d renove six, nine inches of concrete in
an operating building to get at it.

So it gets -- you know, it's a site-specific cal
and that when we do this issue with permanence, when
we know a | ot of buildings trade hands in the Chicago
area, other industrial areas, when we know that a
building is going to be torn down, that provides a
good opportunity to get at that contam nation

MR RAO | have a followup question. In
the situation where you were tal ki ng about
contam nati on under a structure, if the Agency all ows
that to be as a condition where it's not practical to
remedi ate the contamination, would the structure be
consi dered as an engi neered barrier or, you know, Iike
if sonebody tears it down maybe ten years from now?

MR KING Right, that will be considered an
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engi neered barrier and there would need to be an
institutional control acconpanying that. |If at some
point a future property owner decided to tear the
bui | di ng down, well then they would in essence be
violating the conditions of the No Further Renediation
Letter, and that woul d necessitate them com ng back in
and addressing the contamination that had previously

i nvol ved the buil ding.

HEARI NG OFFI CER DESHARNAI S:  Addi ti ona
foll owup, M. Watson?

MR, WATSON: No, thank you.

HEARI NG OFFI CER DESHARNAI S: M ss Prena.

MS. PRENA: Can you provide us w th anot her
exanpl e of what m ght be considered a combn sense
assessnent that no further -- that further renediation
is not practical, other than the building situation?

MR HORNSHAW One other situation that's
come up in the past is where contam nation is already
in the saturated zone and the engi neered to extract
that is pretty novel or nonexistent, in those cases
that contamination is allowed to be nmanaged, or if
it's real minor it's just said enough is enough

M5. PRENA: Are there any ot her exanples?

MR, CLAY: There's one where we've had
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fiber-optic cables, so instead of disturbing those,
we've allowed a Tier 3 valuation there.

MR. O BRIEN: W've all owed support under
ot her underground utilities Iike sewer lines and so on
that would be -- where the anmount of contami nation
you know, has been renoved on both sides, but actually
supporting the line under it has been allowed to be
left in place because essentially the nmass of
contam nation is so small that it wouldn't really
contribute to additional risk.

And we've al so done the sane thing with especially
in gas station situations where you have canopi es over
t he punp islands and where they -- those rest on
footings, it may just be a foot or two square, and
rather than have to tear down the entire canopy or
sonmething like that or put restrictions on them
renoving the footing later, that contam nation in a
small area is allowed to be left at existing | evels.

M5. PRENA:  Ckay.

HEARI NG OFFI CER DESHARNAI S:  Any addi ti ona
foll owup, M. Watson?

MR WATSON:  Woul d that include also
underground structures that perhaps have been taken
out of service but not renoved fromthe ground? |
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mean | guess one of the exanples that I -- that we're
involved inis that at old gas plant sites where
you' ve got all kinds of underground piping that has
been left in place because there's a lot of it, and
the question is what would be obligations for
renedi ati on based on the exi stence of those no | onger
used piping, and | guess we're wondering whether or
not those woul d be circunstances under which
practicality or conmon sense assessnents woul d al |l ow
you to |l eave that kind of material in the ground.

MR OBRIEN | don't renenber that we've ever

addressed that particular situation. The references

to piping were things that were still in use and
therefore that the di sruption would cause a -- you
know, other effects. | don't believe that we' ve ever

had t he argunment brought to us that things that were
abandoned, that that was a justifiable reason

MR WATSON: Are you saying that that's not
appropriate in your view?

MR OBRIEN | don't think we've ever nade
t he deci sion on that.

MR, WATSON: So you certainly would all ow
people to argue inpracticality based on the existence
of abandoned underground structures?
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MR OBRIEN. Well, that's what the reason
for is to allow us to consider all the factors
rel evant at a particular site.

HEARI NG OFFI CER DESHARNAI S:  Addi ti ona
foll owup on 742.900?

MR RAO M. King, you and Jim QO Brien were
gi ving exanpl es of where this combn sense assessnent
-- exanples of this compn sense approach may apply.

Coul d roads and hi ghways be an exanple if there's
any contam nati on under then? kay, Gary.

MR KING | think the issue with roads and
hi ghways is kind of a conplex one. As M. Schick and
| have had many di scussions about for the | ast severa
nmont hs, and the fact that contamination is on property
that's owned by for instance Departnent of
Transportation, that shouldn't automatically nean that
you've got an inpractical renediation, okay? | mean
because they' ve got |lots of nedian areas and |ots of
buf fer zones around the actual highway itself.

So there may be -- it may be that it's not
inpractical in those situations. And that really
again conmes down to the nature of a case by case
situation looking at it. |If it is actually under the
hi ghway structure and it's an operating hi ghway, you
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know, it would seemlike that's the kind of -- froma
common sense standpoint to say well, let's not tear

t hat hi ghway up, you know, if there's sone other way
to deal with the situation and preserve the integrity
of the highway, preserve the integrity relative to any
future renmediation efforts that m ght go forward.

MR SCH CK: Could | followup with that?
' m Randy Schick from DOT. And we've also got a
specific section under institutional controls to deal
wi t h hi ghways.

M5. McFAVWN.  Yes, you have a -- excuse ne,
you have a specific section?

MR SCHI CK: There's a specific section in
t he proposed rules on highway authorities dealing with
contam nation in the right-of-way.

M5. McFAWN.  Wiere is that?

MR SCH CK: 1020.

M5. McFAWN:  The Agency's pointed out to us
that's it's Section 742.1020, is that the one you're
referring to?

MR SCHICK: That's correct. And so | would
think that we'd like to enter into an agreenment to
| eave it under the highway under this section if a
hi ghway authority didn't -- if you couldn't negotiate
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that kind of agreenent, then that's going to -- when
it becones inpractical, | nmean in that sense.

So that could be an exanple when it night becone
i npractical. That |eaves open the question then if
t he highway authority later cones back to that area
and that party's gotten no a further renedi ati on
letter, how they would be foreclosed fromrecovering
that cost in that situation. But those are -- you
know, that's just an open issue | think

But the highway authority, we should have the
opportunity first of all to negotiate |leaving it under
the road and protecting the environnent if the road is
| ater excavated at sonme point in the future. And that
could be addressed in the agreenent.

M5. McFAWN:  So you' re basically saying that
you woul d see this as an exanple of it not being
practical and you'd have the institutional control ?

MR SCHICK: Yes, simlar to what Gary is
tal king about the building. As long as the building
isin place, I nean we'd be willing, we would be
willing to leave it under the road. But if the road
-- you know, if the building s renoved or say the
hi ghway' s | ater reopened for utility work or highway
i nprovenent, it's not inpractical at that point.
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And so we'd like to have an understanding w th
those parties in that situation that it's okay to
| eave it there except we -- except in the situation
where we excavate it, you know, we would like to have
an agreenent that that cost would be covered by that
party that we've agreed to leave it there, to cover.

M5. McFAVWN.  Well, now you're into another
i ssue. The Board's question was just is that an
exanpl e of being it being practical or not practical
I think you' ve hel ped us.

MR SCHI CK:  Ckay.

HEARI NG OFFI CER DESHARNAI S: M ss Prena?

M5. PRENA:  Wyul d an exanpl e incl ude
di sturbi ng natural resources such as uni que pl ant
species or inportant plants or animals?

MR KING It's never come up, so | don't
know what to think about that one. It mght be
somet hi ng worth consi dering.

HEARI NG OFFI CER DESHARNAI S:  Addi ti ona
foll owup, M. Watson?

MR WATSON: Yes. Wth respect to |eaving
cont am nati on under permanent structures, you nmay have
answered this question previously, but 1'd like to
just confirmit.
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Wth respect to the existence of free product
underneath the building, is it true that a party would
be allowed to argue under Tier 3 that |eaving free
product under a building based on practicality and
common sense approaches woul d be appropriate?

MR OBRIEN:. | believe that they'd al so have
to make a showing that it wasn't nobile.

MR SHERRILL: But yes is your answer. |
mean t hey coul d propose it.

MR, WATSON: And the Agency would --

MR SHERRILL: We'll reviewit, yes.

MR WATSON: Review it and potentially accept
t hat proposal, and what you're saying there is the
primary issue is whether the free product is nobile
and mgrating off site?

MR, SHERRILL: That is one of the primary
i ssues, and then the other issues is what |'ve |isted
before. The nmigratory, you know, you have off-site
and on-site concerns, and that's just one of the
i ssues.

M5. ROBINSON: Could I ask a foll ow up?

HEARI NG OFFI CER DESHARNAI S: M ss Robi nson.

M5. ROBINSON: Wbuld it necessarily have to
mgrate off-site for it to be a concern to us? If it
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mgrated to a preceptor that's on-site would it then
be a concern to us?

MR SHERRILL: Yes, that's correct.

HEARI NG OFFI CER DESHARNAI S:  Addi ti ona
fol |l ow up?

MR, RAO | have another question. |1Is this
common sense approach a very sinple assessment?

MR KING Yeah, it has been. | nean
normal |y what we see as we're tal king about this CORE
G oup process in the past is the -- normally there's a
meno fromthe project manager that kind of outlines
the circunstances and it really is a fairly sinple
submttal in nost every case. |It's one of the kind of
situations that we | ook at as being fairly easy to
make a deci si on about.

MR, RAO But when reviewing the information
wi |l the Agency consider all the other factors, you
know, the exposure of routes and pat hways and things
like that, if somebody conmes to you and says say we
have this contami nation under a structure so we want
to leave it there, but they have to justify their
renedi ati on approach with all the other things that
are required under the rule?

MR KING Yeah, | think that's true. | nean

CAPI TOL REPORTI NG SERVI CE, | NC
SPRI NGFI ELD, ILLINOS 217-525-6167



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

61

it's Iike we were saying before, there's a series of
-- you know, you have to nake a site-specific
eval uation. | mean one of the -- we were just talking
about the free product situation, you know If you
had, you know, pure, a pure gasoline spill and it was
flowi ng underneath a building and it was going into
sewers and it was threatening to bl ow up the whol e
buil ding, well, you know, it wouldn't be very
practical to say let's |eave that there.

I mean you have to | ook at that site-specific
situation and nmake sure that it was addressed.

MR. RAO Yes, and the reason | ask is that
current conmmon sense that it would turn around a | ot
of different progranms and sone very | oosely, so | just
wanted to nmake sure that

MR KING Well, we've always used that term
particul arly when we've tal ked to peopl e about making
deci sions so that they can understand we're on Tier 3,
because the nornal reaction was we said well, this was
a Tier 3 determination, the imedi ate reaction is that
peopl e think oh, well, this neans formalized risk
assessnment, you've got to do a risk assessnent that's
going to cost tens of thousands of dollars. And well,
we don't ever want to get into that situation
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Well, that is a potential -- that is a potenti al
way of doing things under Tier 3, but we wanted to
kind of indicate that there's a different way of
| ooki ng at those kind of issues that's not to that far
of an extrene.

MR RAO Thank you.

HEARI NG OFFI CER DESHARNAI S:  Addi ti ona
fol |l ow up?

(No response.)

HEARI NG OFFI CER DESHARNAI S: kay, the next
prefiled questions are on Section 742.905 fromthe
Site Renedi ation Advisory Conmittee.

MR, RIESER. This is nunber one, on page two
of Tracey Virgin's testinony she states that "Section
742.900 begins by stating that Tier 3 has been
devel oped to be flexible and to address sites that are
not suitable for Tier 1 or Tier 2 analyses."

Is it correct that "suitability” is not a
requi renent for utilizing Tier 3?

M5. VIRAN That is correct, suitability is
not a requirenent.

MR RIESER It is also correct -- is it also
correct that it is the owner's decision as to the
mechani sm (for exanpl e exposure route excl usion, use
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used when devel opi ng a renedi al action plan?

M5. VIRAN Yes, it is the owner's deci sion

as to the nechani snms to be used,

exposure route

eval uati on under Subpart C use of background or Tiers

1 or 2 or 3 when devel oping a renedi al

MR RI ESER

3 when addressing a recogni zed envi ronnenta

and bypass Tier 1 or Tier 2 assessments?

M5. VIRAN Yes, an owner may bypass Tiers 1

or 2 and go directly to Tier 3.

MR RIESER. WII| the Agency confi

action plan

May an owner go directly to Tier

condi tion

rmthat

under Tier 3 a persons could vary any Tier 2 variable

for any valid site-specific reason?

M5. VIRAN Yes, the Agency w ||l

consi der

that Tier 2 variables can be proposed for change under

Tier 3 for a valid site-specific reason

MR RIESER  Thank you.

HEARI NG OFFI CER DESHARNAI S:

guesti ons on 742. 9057

(No response.)

HEARI NG OFFI CER DESHARNAI S:  Ckay,

Any fol |l ow up

t he next

section is 742.910 fromthe Site Renediati on Advi sory

Conmi ttee again.
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MS. RCSEN. Question nunber one, are the
el ements as to what the Agency w |l consider when
review ng alternative nodel requests, as described in
Tracey Virgin's testinony, reflected in the proposal ?

M5. VIRA N The elenents that the Agency
will consider in reviewing alternative nodel requests
as discussed in ny testinony are intended to give
additional information to justification. The elenents
are not intended to be requirenents but rather are
illustrations, and these el enents are based on Agency
experi ence between 35 | AC and 811.

M5. ROSEN: [I'msorry, could you repeat the
end of your answer?

M5. VIRA N These elenents are based on
Agency experience including 35 | AC 811.

M5. ROSEN: Ckay. Do you believe that the
el ements that you' ve reflected in your testinony are
appropriate given what is contained within the actual
pr oposal ?

M5. VIRAN Yes, they are appropriate.

M5. ROSEN:  Thank you.

HEARI NG OFFI CER DESHARNAI S:  Any fol | ow up
guestions on 742.9107

(No response.)
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HEARI NG OFFI CER DESHARNAI S:  The next
guestions concern 742.915, formal risk assessnents,
fromthe Site Renediation Advisory Conmittee.

MR R ESER Are the elenents as to what the
Agency will eval uate when review ng formal risk
assessnents, as described in Tracey Virgin's
testinmony, reflected in the proposal ?

M5. VIRA N The el enents when review ng risk
assessnments that | described in ny testinony are
i nformati onal and are not descriptive, and again they
were rather to serve as illustrations. And again
these el enents are based on Agency experience and al so
i ncluding the USEPA's risk assessnent gui dance for
Super Fund docunent.

MR RIESER. So they're exanples of how
peopl e woul d do what's required under 915.

M5. VIRAN Right, they're to serve as
illustrations and exanpl es.

MR RIESER And it's your testinony that
they're appropriate to -- these are appropriate steps
in performng the steps under 915.

M5. VIRAN Yes, they are appropriate

MR, RIESER.  Thank you.

HEARI NG OFFI CER DESHARNAI S:  Any fol |l ow-up on
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(No response.)

HEARI NG OFFI CER DESHARNAI S:  Next section on

which there's prefiled questions is 742.920 entitled
i npractical renediation, again fromthe Site
Renedi ati on Advi sory Conmittee.
M5. ROSEN:  These have been touched on

briefly, but we would like to ask themfor the
pur poses of the record.

Question nunber one, what standards or criteria
will be used for determ ning technical

i npracticability under this section?

MR KING This is kind of a | ong answer, so

I"mgoing to just read these. These are kind of the
factors that we have ascribed in reviewing this
guesti on.

The concentration of the contam nants, the
toxicity of the contam nants, the anount of the
contam nants, the estimated migratory pathways, the
presence of any free phase contam nants, whether soi
attenuation capacity is exceeded, whether soi
saturation limts have been exceeded, whether a sheen
is visible either in the soil, groundwater or surface
wat er, whether remaining contamnation will be
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di sturbed by construction workers or other human
activities, whether remaining contam nation will be
di sturbed by natural or aninmal forces, such as
infiltration, highly pernmeable units such as

geol ogi cal units, sand seans and burrow ng ani nal s,
whet her the rel ease point of the contami nation can be
| ocated, for instance under -- the conparison is

bet ween the LUST program which we al ready have
identified a tank with a known rel ease point versus
the -- a site in the -- under the Part 740 rul es where
the rel ease point is nore unknown, and thus you have
to have a different characterization of contamnination
t he i ntended post renedi al use of the property, and
whet her there's a permanent structure such as a
bui | di ng over the contamn nation.

MR RIESER Is there an elenent of technica
inmpracticality that you' ve listed there? 1In other
words, the infeasibility of getting to or renoving the
cont am nati on?

M5. McFAVWN. M. Rieser, can you use that
m cr ophone?

MR R ESER |I'msorry, the infeasibility,
woul d you al so consider the infeasibility or
inpracticality of either getting to or renoving the
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cont am nati on?

MR KING That would be an included factor
yes.

MR RIESER. And the relative cost of dealing
with the contam nation conpared to the risk of |eaving
it in place?

MR KING Yeah, in a -- again you al ways
conme back to the issue of being practical. But yeah
it would be a pragmatic kind of thing. | don't think
we are going to look at specific cost analysis things,
but it's going to be nore of a pragmatic
consi derati on.

MR RESER Is this different fromthe
factors you tal ked about with respect to the comon
sense type issues?

MR KING No, these are -- this is an
anplified Iist where we got to that specific question

MR RIESER. Ckay. Thanks. |If | can go back
to sonmething on Section 915(a), you tal k about one of
the standards for |ooking at risk assessnent is
whet her the risk assessnent procedures is nationally
recogni zed and accepted, and I think M. O Brien
addressed this in response to anot her question on
anot her section, but would the Agency | ook at risk
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assessnment procedures that are new and not nationally
recogni zed?

MR OBRIEN WVell, I think we'd consider in
-- this is the section on formal risk assessnment, and
there I think we'd | ook at how nmuch deviation there
was from national consensus approach and whet her that
made sense considering the factors at the site

HEARI NG OFFI CER DESHARNAI'S: M ss Prena.

M5. PRENA: Well, for exanple if there were
new ri sk assessnent procedures being used in
California, would those be -- and they were used in
California but not in the rest of the country because
they were new, would that still be sonething that
you' d | ook at?

MR O BRIEN. Well, we have to |look at themin
the context of this, of the site and what it was. |
mean it's -- the point of Tier 3 is to have an area of
flexibility so where we can | ook at sone things that
aren't nailed down to let us |ook at innovative
approaches to things, but we've still got to kind of
consi der whether that's relevant to the site and to
general principles underlying national consensus, the
approaches to this.

M5. VIRAN We'd also want to nake sure that
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the new ri sk assessnent procedures offered equival ent
of protection as the other nationally recognized
pr ocedures.

M5. PRENA: Well, that is you' d be |ooking at
the quality of the approach rather than whether it was
national ly recogni zed?

M5. VIRAN Right, right.

MR, RIESER  Thank you.

HEARI NG OFFI CER DESHARNAI S:  Any addi ti ona
foll owup again on 9157

(No response.)

HEARI NG OFFI CER DESHARNAIS: Did the Site
Renedi ati on Advisory Conmittee wish to ask its second
guestion on 742.9207

MR RIESER Yes, this also has been touched
on in the context of the comobn sense approach, but |
think it nakes sense to ask it under this section as
wel | .

WIIl the inpractical remediation provision apply
for areas off-site, i.e. under roadways?

MR KING That's again as we were sayi ng
before, that's really a site-specific kind of issue,
and | think | really don't have too much to add beyond
the coll oquy that Randy Schick and | were having
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roadway context,

i ssue.

MR R ESER But let's take it out of the

let's suggest that there is a

buil ding right on the property line that's off-site

and the contam nation is under that off-site

structure.

MR KING It's possible, again the issue

with off-site contam nation, the key issue there is

relative to the acceptance of that remnediation

strategy by the off-site | andowner.

guesti on,
roadway, but let nme substitute it for this adjoining
property owner,

control

MR, RIESER: Wi ch kind of begs the next

structure, even if

renove it?

it changes the nature of the NFR determ nation.

MR KING Well, | think what happens then is

whi ch i s what happens then if a -- it says

will not agree to an institutional

regardi ng remai ni ng contam nati on under the

it is technically inpractical to

The

NFR determination is not going to cover that off-site

area.

t he adj oi ning property owner to expand the renediation

site?

MR, RIESER. Unl ess you got the approval
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MR KING That's correct.

MR, R ESER  Ckay.

HEARI NG OFFI CER DESHARNAI S:  Addi ti onal
foll owup on 742.920?

M5. McFAWN: | have a question. You know
that list you read, Gary? And maybe you al ready
answered this, but is that in the rul es anywhere?
Because that was the second tinme |1'd heard that Ii st
of factors you woul d consi der.

MR, SHERRI LL: No.

M5. McFAVWN.  Thank you, M. Sherrill.

M5. ROBINSON: Is that list nmeant to be all
i ncl usi ve?

MR, SHERRI LL: No.

HEARI NG OFFI CER DESHARNAI'S: M. Wt son?

MR, WATSON: How was that |ist devel oped?

MR KING Well, it was kind of a -- as
followup to the questions that were presented
relative to this hearing process, and we kind of sat
down and reviewed our experience relative to these
i ssues and set forth what the different issues were
t hat peopl e were consideri ng when they went through
this process.

MR WATSON: So it doesn't conmes from a
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speci fic gui dance docunent ?

MR KING No, it does not.

HEARI NG OFFI CER DESHARNAI S:  Addi ti ona
fol |l ow up?

(No response.)

HEARI NG OFFI CER DESHARNAI S:  The next section
on which there are prefiled questions is 742.925
concerni ng exposure routes by the Site Renediation
Advi sory Conmittee.

M5. ROSEN:  Nunber one, on page 6 of Mss
Virgin's testinmony she states that "Section 742.925
provi des gui dance for submittals made to the Agency
denonstrating that a particul ar exposure route i s not
viable at a site.”

VWhen Mss Virgin uses the termviable, does she
mean that Section 742.925 is another nmechanismto
exclude an exposure route that is not conplete, for
exanpl e nmeani ng a contam nant of concern, an exposure
route, and a receptor activity at the point of
exposure that could result in contam nant of concern
i nt ake?

M5. VIRA N Yes, Section 742.925 is anot her
nmechani smto exclude a route.
M5. ROSEN:  (Okay. And when you use the word
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vi abl e, that's what you intended?

MS. VIRG N  Yes.

M5. ROSEN:  Ckay, thank you.

HEARI NG OFFI CER DESHARNAI S:  Any fol | ow up
guestions? M. Reott.

MR, REOIT: |If you exclude a route under that
section, do you need to also do the anal ysis under |
think it's 305 and the other sections that imediately
follow it? That's the pathway exclusion, Subpart C

MR SHERRILL: It's not specifically
requi red, but we would | ook at those issues.

MR REOIT: When you say you woul d | ook at
t hose issues, the pathway exclusion, pathway excl usion
rules in Subpart C have sone very specific
requi renents that nust be net in order to exclude
pat hways. Do you have to neet those specific
requi renents in order to exclude a pathway under the
Tier 3 provision?

M5. VIRAN No, you do not have to neet
t hose requirenents.

HEARI NG OFFI CER DESHARNAI S:  Addi ti ona
foll owup on 9257

M5. McFAWN: | just want to nake sure |
understand this. So if you go this route through the
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925 provisions you don't have to do anything
addr essi ng Subpart C?

M5. VIRAN Well, we would [ ook at sone of
those factors if the site warrants it. The factors in
Subpart C are not required. Tier 3 is designed to be
nore flexible than Tier 2.

M5. McFAVWN: Ckay, so you say you woul d | ook
at it, that being the Agency. Wat if the applicant
hasn't provided you any information under it, because
they're thinking well, | don't have to address that?

MR SHERRILL: Well, under 742.225 -- |I'm
sorry, under 742.925, we have this (a) through (f), we
have this (a) through (f) which kind of they need to
address those particul ar paraneters, and by addressing
those you indirectly address sone of those issues
under Subpart C. Because the --

M5. McFAWN: But it's probably not al
inclusive, it's probably not as detail ed as Subpart C,
or isit?

MR SHERRILL: It's not intended to be.
There again, you know, it's a site-specific call. And
like for exanple that under (a) description of the
route evaluated, you're either going to be |ooking at
i ngestion, inhalation, mgration to groundwater,
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i njection of groundwater, you know, which Subpart C
lays out in detail.

Well, so a description of the route, you're going
to have to provide an applicant or a respondent's
going to have to provide sonething describing that
particular route they're wanting to excl ude.

MR KING | think part of the reason why
we're a little bit unclear perhaps in our answer here
is that we want to -- | think the answer really those
criteria in Subpart C are going to be | ooked at as
sort of a bench mark, even if they're not directly
appl i cabl e.

I f sonebody canme in and they said well, | don't
meet this requirenment for three feet of cover, but I
can show that it's going to be two feet nine inches,
can't nmake it three but | can nake it two feet nine
inches, and it's really going to be okay w th that
kind of level, you know, | think that using that as
kind of a factor or bench mark nakes the deci sion
process a little easier for us.

Sol think it will be -- they'll be used not in a
mandatory sort of way, but as a way to kind of help
gui de sonme of the process under 925. And there may be
-- there may be totally different approaches, you
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know.
For instance | think under the -- when we | ook at

some of the groundwater issues and the migration to

groundwat er issues, we really -- we haven't --
Subpart C doesn't -- has an exclusion, a way of
excl udi ng the groundwater pathway based on the -- when

the contami nation is in the groundwater, but doesn't
tal k about the migration to groundwater issue.

And | think we'll get into sone situations under
925 where that will beconme a proposal as far as
excl udi ng a pat hway.

MR RAO So would it nmake sense for sonebody
who cannot neet all the criteria under Subpart Cto
exclude a pathway to do it under Tier 3?

MR KING | think we will see proposals like
t hat, yes.

HEARI NG OFFI CER DESHARNAI S: M. Rieser?

MR, RIESER. Yes, just two issues, but to
clarify on the last part. There's actually a
provi si on under Subpart C that references Subpart | so
t hat pat hways can be excluded. It is clear froma
review of Subpart C that even if you don't neet the
Subpart C factors you can still exclude a pat hway
under this section, correct?
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MR KING | would agree with that.

MR RIESER And one other clarification, and
this is a followup on M. Reott's point. 742.305 has
some very, very specific factors in ternms of
saturation, soil attenuations, soil saturation, those
| evel s which woul d exclude you froma denonstration
under Subpart C, and | want to clarify that an
exceedance of any of those would not automatically
exclude you froma denonstration under 925.

MR KING | think that's correct.

MR, RIESER  Thank you.

MR, HORNSHAW Can | followup just a little
bit? Going a little bit beyond that, if | understood
M. Reott's question correctly, | thought if you
excluded a pat hway under 925, that you woul dn't have
to neet any of the things in Subpart C. And I can see
situations for instance where as Gary pointed out if
somebody cones in with two feet nine inches of clay,
we woul d probably agree that the ingestion pathway is
excluded from further consideration.

But | can see where we'd still be concerned for
instance if the soils at the site in 305(d) where
you' re tal king about pH, if we had real acidic or real
basic soils, we'd still be concerned about that, even
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if the pathway of ingestion has been excl uded.

MR RIESER:. But you could still make a
denonstration that the pathways, that all the pathways
are excluded based on site-specific factors, even if
that was the case.

MR HORNSHAW That's correct.

HEARI NG OFFI CER DESHARNAI S: M. Fei nen.

MR, FEI NEN: The Agency doesn't intend to
exclude or nake a determ nation that soneone didn't
denonstrate exposure pat hway excl usi on based on 925
because it didn't neet the requirements of Subpart C
That's not going to be done. You're not going to |ist
somet hing in Subpart C and say you didn't do this and
therefore we're not going to give you a 925 excl usi on

MR KING That's correct.

MR, RAO | have a question about this
exposure in a route exclusion. What's the difference
bet ween a Subpart C exclusion and a Tier 3 exclusion
pat hways? You know you have the Subpart C criteria
and then you say well, as an alternative you can go to
Tier 3.

MR, SHERRILL: Wen we were devel oping the
742 rules with the site -- with the conmttee, the
Agency's initial proposals we didn't even -- there was

CAPI TOL REPORTI NG SERVI CE, | NC
SPRI NGFI ELD, ILLINOS 217-525-6167



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

80

not a Subpart C, and the advisory conmttee provided
gui dance on devel opi ng Subpart C, which would be a
prescriptive by rule approach to excl udi ng pat hways.

And through consultation with various Agency
peopl e and peopl e outside the Agency and working with
the conmttee, we came up with Subpart C. And then --
but Subpart Cis a prescriptive by rule approach where
those certain guidelines had to be net, and the Agency
has experience where there are sites where ot her
routes, where routes cannot be excluded by neeting
those criteria, such as what Gary brought up on let's
just say if you just wanted to | ook at the migration
to groundwater route, and there's so many vari abl es
that can go into that, we wanted to offer a flexible
procedure under Tier 3.

MR KING If you think about Subpart C as
really creating what | would call a safe harbor, if
you neet these criteria, then that's going to be an
acceptabl e proposal. One of the -- | think the
conmittee saw one of the problens, fromtheir point of
view one of the problenms with Tier 3 on this issue was
there was just not enough specificity.

And so this is a way that creates a specific way
of doing it that sonebody can use as a safe harbor
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and, you know, so we agreed that there should be that
kind of safe harbor. W just wanted to nmake sure that
there was flexibility to consider types of proposals.

MR RAO Thank you.

M5. McFAVWN. M. Rieser or maybe M. Wtson
can answer this. 1Is the comrttee going to testify
about this devel opment of Subpart C? This is the
second tinme |I've heard this cone up that really
originated with the conmttee versus the Agency.

MR, RIESER: W can certainly, we can offer
testinmony on this issue.

M5. McFAVWN:  That woul d be appreci at ed.

MR, R ESER  Ckay.

HEARI NG OFFI CER DESHARNAI'S: M. Wt son?

MR RIESER: Then we wll.

MR WATSON: 1'd just like to clarify in ny
m nd the discussion here and how it relates | think to
di scussions we had at the initial hearing, and it
relates to 305 specifically (c) through (e), and again
we' ve tal ked today about this is being a prescriptive
approach, and really what these are is there are
specific criteria, if you don't neet them under
Subpart C then you cannot exclude the exposure
pat hway.

CAPI TOL REPORTI NG SERVI CE, | NC.
SPRI NGFI ELD, ILLINOS 217-525-6167

81



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

And arguably they do not consider a formal risk
assessnment approach as you woul d consider in 925, and
| guess what | would like is clarification that the
Agency will not use the values generated in the 305
anal ysis to automatically kick you out of exposure
route exclusion under Tier 3 925, is that correct?

MR KING Yeah, | think that's what | said
earlier. And I'Il just -- but again we have to get
back to the point that Tom was saying, these criteria,
al t hough they may not be specific denial points,
certainly are the kinds of issues that need to be
consi dered and eval uated in determ ni ng whet her a
pat hway i s excl uded.

I mean if we are -- if the contam nant |evels are
such that they're above the soil saturation limts,
then that's indicative of -- for instance those Tier 2
nodel s, they're just not going to work right. So we
are going to |l ook at those as factors to consider
whet her the proposal itself makes sense.

MR WATSON: Right. And for instance again
if you have high pH levels, you ve got to deal wth
those in a 925 ri sk assessnment anal ysis of course.

But the nere existence of those |evels above what
woul d be -- what would allow you to get out of section
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-- a pat hway under 305 would not -- could not be a
basis for the Agency to say that you can't exclude a
pat hway under a risk assessnment approach, correct?

MR KING That's correct.

HEARI NG OFFI CER DESHARNAI S:  Addi ti ona
foll owup on 9257

(No response.)

HEARI NG OFFI CER DESHARNAI S: kay, the next
prefiled questions concern 742.935, which is entitled
agricultural uses and ecol ogical receptors, and it's
listed as a reserved section.

I would just clarify at this point that the Joint
Conmmittee on Administrative Rules does not allow us to
i ncl ude reserve sections in a proposal, so therefore
this would not be present in the final adopted
proposals as it exists there as a reserve section

It may be sonething that the Agency is considering
drafting a proposal for, and it's a good indication of
where they would put that. But it's not sonething
that will be included in the final adopted proposal by
t he Board.

So with that we'll turn to the prefiled question
fromthe Site Renediation Advisory Conmittee.

MR. RIESER: And the questions are stil
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valid, even if this section is renoved, because there
was a discussion earlier last week in terns of how the
i ssues were going to be handl ed, and that cones up
under sone footnotes in the Tier 1 tables. And so
they still need to be addressed because there's an
underlying issue in agricultural issues back there.

So is it correct that unless there's evidence to
i ndi cate the presence of an ecol ogical issue at the
site, a detailed ecol ogical assessnent will not be
requi red?

MR OBRIEN: W anticipate that unless there
is evidence to indicate the actual presence of an
ecol ogi cal issue, that we won't require detail ed
ecol ogi cal assessnent, but we haven't proposed any
specific wording in this section, and we don't really
have the specifics of an approach in mnd. So
woul dn't want to nmake statenents at this tinme that
woul d I ock us into sonething w thout having the
flexibility of devel oping an approach, being able to
articulate it in detail and having di scussion and
consi deration at sone future point.

MR, RIESER. And the reason the Agency
doesn't have a proposal here at this time is that
nationally there's not really recognized neans for
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doing that, is that correct?

MR O BRIEN: Yes, well, nationally there's a
ot of talk and theory, but there's not the kind of
speci fics regardi ng exposure factors, et cetera, that
-- and national consensus on how to go about doing
that to the degree that there is with respect to human
heal t h.

MR RIESER Wsat standards or factors will
be used to determ ne the presence of an ecol ogi ca
i ssue?

MR OBRIEN: W anticipate that the presence
of wet | ands, presence of threatened or endangered
species in the post renedial use was intended to be a
conservation area, or if comercial or sport fishing
is evident, those types of factors would be the types
of things we'd look forward to in determ ning whet her
or not there was a significant ecol ogical issue.

MR RIESER And those would be factors
associ ated with the area where the contam nati on was
or where it mght inpact?

MR O BRIEN: R ght, where the exposure to
t he organisns, to the ecol ogi cal organi sns woul d
occur.

MR RIESER If the section -- well, this my
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be nodified based on the Hearing Oficer's discussion
but if section for ecol ogi cal assessnent were to be
added in a rule making at a later date, is it correct
that the Agency does not intend to reopen all of the
sites where NFR determ nations have been issued and
requi re an ecol ogi cal assessnent at those previously
cl osed sites?

MR, O BRIEN: That's correct, the Agency does
not intend to reopen sites that have been dealt with.

MR, RIESER  Thank you.

HEARI NG OFFI CER DESHARNAI S:  Any addi ti ona
foll owup on 9357

(No response.)

HEARI NG OFFI CER DESHARNAI S:  kay. The next
sections in the prefiled questions that specifically
address a particular section would go on to the
institutional control. Before we nove on to that, M.
Reott, do you have any additional questions on --

MR, REOIT: They've all been dealt with.

HEARI NG OFFI CER DESHARNAI S:  Then what we're
going to do is after lunch we'll continue with the
institutional controls and the D questions. W'l
take an hour break for lunch, so we'll be back here at
approxi mately quarter after.
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(A recess was taken for lunch.)
HEARI NG OFFI CER DESHARNAI S:  If we coul d get
ready to go back on the record. Welconme back from
| unch everybody. W're going to continue with the
prefiled questions. Beginning with Subpart J,
institutional controls, Part 742.1000. Beginning with
the questions of the Site Remedi ati on Advi sory

Commi tt ee.

MR, RIESER. Qur first question is on page 24

of M. Sherrill's testinmony he di scusses the fact that
renedi ati on obj ectives based on an
i ndustrial/commercial property nust have an
institutional control in place. He also states in
conclusion that "it is anticipated some commercially
zoned property could be subject to residential use if
it is evident that children have the opportunity for
repeat ed exposure to contam nants through ingestion or
i nhal ation."

Is it the intent of his testinony to say that
zoning is insufficient as an institutional control?

MR SHERRILL: Yes.

MR RIESER And why is that?

MR, SHERRILL: We've gone through and put in

definitions of what an institutional control is, and
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we do not think that zoning provides the proper intent
of our definition to restrict on how you woul d
restrict property use as far as an institutiona
control

MR RIESER It wouldn't be sufficiently
specific to an individual site, is that what you're
sayi ng?

MR SHERRILL: Potentially, yes. | think we
had gone over this somewhat, Gary King had, M. King
had in our previous testinony on what we wanted to
make cl ear was the distinction between comercially
zoned and our definition of residential under Part
742.

HEARI NG OFFI CER DESHARNAI'S: M. Wt son?

MR WATSON: |'ve got a foll owup question on
that. And I guess |I don't understand the distinction
bet ween an ordi nance, which is a nunicipal action, and
a zoni ng, which seens to be a simlar sort of
muni ci pal action that would control and dictate |and
uses, and | guess | just don't see how the distinction
that the Agency is drawing in ternms of why one is
acceptabl e and one is not acceptable.

MR KING | think if you | ook at a typica
zoni ng ordi nance for instance that a comunity adopts,
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where it designates what is industrial/comercial
property, it's not automatically excluding all other
uses relative to that property. So you could clearly
have certain things that we woul d consi der residential
for purposes of the Part 742 definitions could be a
| egal use within a comercial zoning designation that
woul d be typically enacted by a | ocal governnent.

MR WATSON: What if there was a showi ng nade
that there were no residential uses being placed on a
property that was zoned commercial or industrial? |If
we coul d make that showi ng, would that allow you to
point to the zoning as being sonething that could be a
potential institutional control?

MR SHERRILL: Well, the purpose --

MR KING No

MR WATSON:  And why not? The reasons stated
previously?

MR. KING Because we designated certain
things as institutional controls. This is not a Tier
3 issue. This is an issue of what our -- should be
the legally recogni zed nmechani sm

Now i f sonmebody were -- | nean if sonebody were to

cone in and nake a denonstration, | suppose that our
general understandi ng of the way these ordi nances work
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is totally wong,

| suppose that would be sonething to

consider, but | don't think that's the case.

MR RIESER Let nme finish up on the rest of

this question one.

Wul d the Agency refuse to accept

a land use identification as commercial use if

chil dren happen to be present, and if so, what

criteria would be

used to nake such a determ nati on?

MR SHERRILL: [I'Il give the exanple where we

may have a property that may be zoned commerci al but

is being used as a child day care center with open

pl aygrounds, potential soil exposures, we would

consi der that per

our definition of residential

property to be considered residential property.

MR RIESER: But a children's activity spot

such as Di scovery

Zone for exanple in a strip mal

where there's no outside exposure, that wouldn't cone

into that exanpl e,

would it?

MR KING You know I hate to get too

specific in trying to figure out whether D scovery

Zone is -- should

be qualified as a residenti al

property. My kids like to go there, too. But | don't

know i f we want to make that kind of site-specific

excl usi on.

MR R ESER Well, I'musing this as an
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exanpl e of something that's totally -- at l|least the
one I'mfamliar with totally encl osed, has no outdoor
exposure, is not really different frombeing in any
type of other store, commercial establishnment, and
establishing that the key factor is exposure to the
soil rather than the fact merely of children being
present.

MR, SHERRILL: | guess I, you know, just keep
goi ng back to the definition under 742.200.
Resi dential property nmeans any real property that is
used for habitation by individuals or properties where
children have the opportunity for exposure to
contam nants through ingestion or inhalation, and
educational facilities, health care facilities, child
care facilities or playgrounds, and then the
definition for industrial/comrercial nmeans any rea
property that does not neet the definition of
residential property, conservation property or
agricul tural property.

So, you know, | mean if children did not have the
opportunity under residential property for exposure to
contam nants through ingestion or inhalation, you
know, | mean that's something we can | ook at.

MR R ESER  And that woul d be the

CAPI TOL REPORTI NG SERVI CE, | NC
SPRI NGFI ELD, ILLINOS 217-525-6167



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

determ ning factor?

MR SHERRILL: | guess there again it's that
definition of residential property, yes.

HEARI NG OFFI CER DESHARNAI'S: M. Wit son?

MR, WATSON: Coul d you provide sone
anplification with respect to what you nmean by a
pl ayground? | nean | think that that's an area where
| see as being a real problemarea. Certainly we want
it -- to the extent that there are children that are
bei ng exposed at a particular activity, that that, you
know, that's sonething that we certainly want to
prot ect agai nst.

But, you know, you start getting into things |like

Di scovery Zone and a McDonal d's that has an out door
slide or swing, and then you've got hotels that maybe
have a swing set or sonmething, and | think the concern
is that we've got that broad termthat brings in a | ot
of historically comrercial uses where there really
isn'"t a realistic exposure to children on a chronic
basis, and yet, you know, it just becones a very
difficult issue to deal with, especially since so nmuch
of this programis dependent upon how you cl assify
your site

MR KING Well, you also have to renenber
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when we started off devel oping these definitions, |ike
over a year ago, we had the catchall definition was
residential. And so everything fell to that. kay,
and the argunent was nmade to us that no, you really --
you should do it the other way.

Wl l, so we agreed that yeah, okay, let's change
it around and do it the other way. So | think there
has to be -- | nean one way to do things would be to
| eave that residential as kind of open ended as kind
of the catchall thing, and then try to define other
uses specifically. But we really concluded that, you
know, for purposes of the program working properly, it
was better to do it this way.

Now, there's admttedly as we sit here today, we
can't make deci sions on every potential exposure to
children. | think that's sonmething that is going to
have to cone up on specific cases, and | think nost of
the tine when the opportunity arises, you know, owners
tend to design their projects to mnimze those kind
of exposures.

I f sonebody is designing a shopping center and
they know there's contam nation in a specific
| ocation, they intend to leave it there, well, I'm
sure they're going to try to not put it underneath
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somnet hi ng they know where children are going to be
exposed to, because it's just creating a potenti al
probl em for thenselves |ong term

So | think again it's one of those kind of -- you
have to ook at it and figure out what's the nost
sensi bl e practical application

MR WATSON: Ckay, thank you.

HEARI NG OFFI CER DESHARNAI S:  Addi ti ona
foll ow up questions?

(No response.)

M5. ROSEN:  Number two. Assune that there is
a piece of property in an area that is both
residential and conmercial and the background | evels
on the piece of property equal the Tier 2 residential
| evel s. The owner denobnstrates that the site is at or
bel ow t hose | evel s.

Is it required that an institutional control
restricting land use be inposed, and will any ot her
conditions be inposed on the site?

MR SHERRILL: W needed clarification -- at
t he begi nning of your question, assune that there's a
pi ece of property in an area that is both residential
and comercial. W're not clear what you nean by
t hat .
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M5. ROSEN: Well, I'msure we've all seen

areas where there are both residences but there are

al so conmerci al businesses. So you have a pi ece of

| and that m ght have residences next to it, but at the

same time there m ght be a business being conducted, a

commer ci al busi ness being conducted in a -- the other

di rection.

MR, SHERRILL: Are you saying that you have a

site that's | arge enough that would incorporate, part

of the site is residential and part of the site is

commerci al ?

M5. ROSEN:  No, not necessarily. 1'mjust

saying that the area where your site is located is

surrounded by a m x of residential and commerci al

properties.

MR SHERRILL: Well, which one is the site?

Is the site residential or is the site commercial ?

M5. ROSEN. Let's assune that the site is

resi denti al

MR, SHERRILL: So then what's your question

t hen?

M5. ROSEN: Are you going to require that an

institutional control restricting | and use be inposed

on that site, nerely because |'ve utilized Tier 2 to
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show that | neet |evels.

MR, SHERRILL: If you nmeet Tier 2 residential
levels and it's a residential site, are you saying do
you need an institutional control?

M5. ROSEN:  Yes, that's my question. My |
change the question? Assume that it's a comerci al
property.

M5. McFAWN.  Can you just answer the question
they did pose?

MR SHERRILL: Well, no, because |I'm
confused. Because they said the site is both
resi dential and conmmerci al .

M5. McFAWN.  But now the site's residential.

MR, SHERRILL: Ckay, if you --

M5. MFAWN It neets the Tier 2 residential
| evel s and they asked you if you need an institutional
control .

MR SHERRILL: There could be the scenario --
Part 742 is not intended to nmake waste determ nation
decisions, and so | know M. King had brought up, you
know, we had tal ked about RCRA in our |ast hearing,
whi ch touches on waste determ nation decisions, and in
the -- if this is touching on sonewhat what you're
getting at is there controls, there may be controls on
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di sturbing that waste that's in place and the
managenent of that potential waste.

MR RIESER |I'msorry, | thought that --
we're getting a little far afield. | thought there
was testinmony that that woul d not be one of the
restrictions inposed, because that's conmon to al
sites. That the types of restrictions would be | and
use or use of drinking water, things of that nature.

And | think the first question VWitney asked was
given a residential property that achieves Tier 2
residential levels, are institutional controls
required.

M5. ROSEN: That's correct, that's what |
asked.

M5. MFAVWN. So M. Rieser, you' re saying
that when this question was posed you assuned the

answer woul d be no?

MR RIESER It was ny belief that the answer

woul d be no. But --

M5. MFAWN  So when it was witten that's
what you assuned?

M5. ROSEN:  Yes, correct.

M5. McFAWN:  Does that nake sense to the
Agency?
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MR KING Yes, | think the answer is no

M5. McFAVWN  Ckay.

MR KING | nean if it's a residential use
and it neets -- well, if it's a conmercial use and its
neets those Tier 2 residential nunbers, then it would
not need an institutional control relative to use.

M5. McFAVWN  Ckay.

M5. ROBINSON: | think we were just confused
by the way the question was structured. It started to
make us wonder if there was nore to the question

M5. ROSEN We aren't trying to trick you.

MR RIESER Wuld there be other -- you used
t he phrase regarding use. Wuld there be ot her
controls, will other conditions be inposed on this
site?

M5. ROBINSON: Do you nean as far as
institutional controls?

MR RIESER. Yes. Thank you.

MR KING Ofhand | can't think of any
institutional controls that would be required. There
obvi ously woul d be conditions on the NFR letter,
mean there's all sorts of things that would be
i ncluded, but | don't know if those would be
necessarily in the NFR | etter would be recorded as
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control relative to the site.

MR RIESER Right. So you' d have a recorded
NFR and it would have the standard conditions for NFR
letters as described in 740, but it wouldn't have any
specific land or use restrictions, |and use or other
types of use restrictions on then?

MR KING | think that's correct, yes.

HEARI NG OFFI CER DESHARNAI S: M ss Prena, did
you have sone foll ow up?

MS. PRENA: Just to clarify this, that neans
that if you have a comercial property that cleans up
to residential standard, that no institutiona
controls woul d be required?

MR, KING That's basically correct.

MR, GOBELMAN: My nane is Steve Gobelman, 1I'm
with the Department of Transportation. |If you neet
resi dential nunbers, does that nean that -- and
there's no institutional controls, can a person then
go back and excavate and haul that material off-site
wi t hout any problens with waste managenent? Can it be
excavated off, that's considered clean fill?

MR SHERRILL: At this tinme we're not
i ntending to answer waste deternination decisions
through Part 742 in that manner
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MR GOBELMAN: So it could be considered a
waste i s what you're saying?

MR, CLAY: It would not automatically be
considered clean fill. It would have to be determ ned
whet her or not that was waste or not.

MR, GOBELMAN:.  Through solid waste
det erm nati on process?

MR, CLAY: Well, through the -- | think it's
807 determ ning whether it's a waste, and that takes
into account the use of that material

MR, GOBELMAN.  Ckay.

MR, RIESER. This brings up a question in ny
m nd about sone other testinony that | think was
delivered, but I'mnot sure, which was that | renmenber
some testinony to the extent that any soil which
exceeded the Tier 1 residential would be deened
speci al waste

Is the Agency saying that that's not the case
anynore and that that determ nation is based on the
appropriate waste determ nation rul es?

MR, SHERRILL: |Is the question soils that
exceed Tier 1 nunbers, is that a special waste?

MR RIESER. Just by virtue of that fact.

HEARI NG OFFI CER DESHARNAI S: M. Rieser, do
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you believe that testinony was given at this set of
heari ngs?

MR RIESER  Yes.

MR REOIT: | don't believe so.

MR RIESER. |I'msorry, |'ve been inforned
that that was in the 740 proceeding and it was
clarified at that tinme. 740 clarified at that tine
that that was not the case.

M5. McFAVWN.  So do you wi t hdraw your
guestion?

MR RIESER  Yes.

MR, SHERRILL: Thank you.

M. R ESER  You're wel cone.

HEARI NG OFFI CER DESHARNAI'S:  Moving on to the

next question. W have questions on 742.1000 that
were filed by Mayer, Brown & Platt. M ss Prena
M5. PRENA: This is question 14. \ere
cont am nati on extends onto nei ghboring property, can
institutional controls be proposed by an RA
renedi ati on applicant, who doesn't own the property?
MR. KING They can be proposed. However
has to -- there certainly would have to be a
recognition that there has to be a way of legally
ef fectuating those restrictions for a proposal to be
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granted or to make sense.

M5. PRENA: | guess for exanple if you | ooked
at (c) sections 4 and 5 discussing ordi nances that
m ght be adopted by a unit of |ocal government or
agreenments between the property owner and hi ghway
aut hority, those would be institutional controls that
m ght be accept abl e?

MR SHERRILL: Are you citing 742.1000(c)?

M5. PRENA:  Yes.

MR KING Yes, those are -- yeah, those are
two identified institutional controls that can go
off-site

M5. PRENA: So even though those m ght affect
a nei ghboring property, they could still be
consi der ed?

MR KING Well, yeah, because with an
ordi nance that's -- an ordi nance, obviously it's been
adopted by -- a unit of |ocal governnment under its
authorities as defined by the statute adopt ordi nances
regul ating its own behavi or and the behavi or of people
withinit. And an agreenent with a highway authority,

I mean that's sonething that the highway authority
woul d be accepti ng.

MS. PRENA: \What about with respect to No
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Further Renedi ation Letters, restrictive covenants,
deeds, restrictions and negative easenents?

MR KING For those itens there woul d have
to be an acceptance by the off-site person relative to
t hose.

M5. PRENA: (Ckay. The next question

M5. ROBINSON: Could I just ask a question of
you? Wen you ask this question, you use the term
renedi ati on applicant, which is a termspecific to the
Part 740 regulations. | just want to clarify that if
it'sinthe term if you're using it in the context of
740, that would be correct. But if you're using it in
the context of the 732 open regulations it may be an
owner/operator. So was your question directed
specifically to 740 or in general ?

M5. PRENA: No, | think we should clarify in
the record that that would include an owner/ operat or
or any person that would be an applicant.

V5. ROBI NSON:  Ckay.

M5. PRENA: Can | ask the next question?

HEARI NG OFFI CER DESHARNAI S:  Sure.

MS. PRENA: \Why are acceptable institutiona
controls limted to those "recogni zed" in Subsection
(c)?
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MR KING W thought that it was very
i nportant to have a clear set of designated
institutional controls. Wen we started out with our
initial devel opnent of the proposal we only had the
first three NFR letters, restrictive covenants and
negative easenents and it was -- we added four as a
result of discussions with the advisory conmittee, I'm
not sure when, but at some point we had those
di scussions, and then the fifth one was added because
of discussions with Departnment of Transportation.

Now if there are other institutional controls

whi ch can take the kind of |egal effect and
significance that these type of controls do, then
yeah, | think that is -- should be presented and
somet hing to be consi dered.

M5. PRENA:  Ckay.

MR WATSON: |'msorry, |I've got a follow up.

HEARI NG OFFI CER DESHARNAI S: M. Wat son,

fol | ow up.
MR, WATSON: Were you followi ng up on that?
M5. PRENA:  Yeah.
MR WATSON: |'msorry.

M5. PRENA: Wul d that include under

Subpart (k) engineered barriers, 742.1100 Subpart (d)

CAPI TOL REPORTI NG SERVI CE, | NC.
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di scusses mmi ntenance requirenments for engi neered

barriers being considered an institutional control on

page 74.

M5. McFAWN:  Coul d you give the section

nunber for that?

MS. PRENA: 742.1100, subparagraph (d).

M5. McFAVWN.  Thank you.

MR KING Well, that provision is saying

t hat those mai ntenance requirenents are included in an

institutional control.

So you'd go back to

Subpart (j) and it would be one of those institutiona

controls, nost likely one, two or five.

M5. PRENA: (Ckay. So you | ook

being part of a No Further

ki nd of deed restriction?

MR KING Right.

M5. PRENA:  Ckay.

HEARI NG OFFI CER DESHARNAI S:

you have sone foll ow up?

at that as

Renedi ati on Letter or sone

M. Watson, did

MR WATSON: How would a party -- when you

said that additional institutional controls may be

consi dered, how would a party go about or

how woul d

[1'linois EPA consider that? Are you suggesting that

you could -- we could propose additiona
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controls, or would that

regul ati ons?

MR KI NG

anendi ng the regul

HEARI NG OFFI CER DESHARNAI S:

foll owup on that

ations.

poi nt ?

(No response.)

HEARI NG OFFI CER DESHARNAI S:

M5. PRENA:  Why woul dn't an agreenent with a

necessi tate anendi ng the

In ny mind it would necessitate

Any addi ti onal

Next questi on.

governnment al body ot her than a hi ghway authority be

accept abl e?

MR KI NG It could be. The issue would

become how you effectuated that agreement.

| woul d

think it could be done in terns of the NFR | etter

ext ended and pl aced on that additional

restrictive covenant

property.

property or

pl aced on that additional

Nunber five is there because of the real

i nteresting problemthat the Departnent of

Transportation has relative to allowing restrictive

covenants to be applied with regards to property they

own.

They have -- there's |egal

to that. So they needed to have a speci al
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because the other provisions relative restrictive
covenants wouldn't work for that.

M5. PRENA: So other institutional controls
could be devel oped under and fit within the No Further
Renedi ation Letter?

MR KING Right, if there was an agreenent.
If for instance the |ocal government property was the
off-site property, and they were willing to accept a
use restriction, the | ocal governnment was willing to
accept a use restriction relative to that property
t hey owned, and was -- and could put that on a deed of
record, that woul d be acceptabl e.

M5. PRENA: |'m going to have anot her
guestion on -- a follow up question on this, but |
just need a nonent.

MR. RIESER. The question, the further
guestion being considered is the No Further
Renedi ati on Letter specified here in (c)(1) is
specific to the site renmedi ati on program under part
sub 4, correct, or 7327

MR KING Yes, that's correct.

MR RIESER So for a RCRA site the
institutional control would be whatever the Agency
woul d i ssue, whatever closure docunment it would issue
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in that context, and we tal ked about that at the

begi nning of the hearings, and the restrictive
covenants and deed restrictions would be the docunents
that were reported to put the Iimtations on the
property that were required under this section, is
that correct?

MR KING That's correct.

MR R ESER: So the restrictive covenants and

deed restrictions are to be used in circunstances
where you don't have a No Further Renediation Letter
that's being recorded as part of the progranf

MR KING That's the way | would see it
yes.

MR, RI ESER  Ckay.

M5. McFAWN:  They coul d be used for other
pur poses though, too, couldn't they?

MR KING Yes, that's correct.

M5. PRENA: So that could include the
agreements with other -- with agencies other than the
hi ghway aut hority and some of the other exanples that
we tal ked about ?

MR KING Yes, that's correct.

M5. ROBINSON: |I'mnot sure | know what
you're getting at. Could you give an exanpl e of what
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you m ght have in m nd as another --

MS. PRENA: Yes. Stepping back, we were
tal ki ng about the fact that under this definition the
only things that are considered recognized
institutional controls are listed as 1 through 5, but
that there are other types of institutional controls
that are not on this list, and that the Agency wil|l
consi der them as being acceptable institutiona
control s.

However, it appears that they seemto fall under
like 1, 2 and 5.

M5. ROBINSON: | don't think that's what our
testinmony was. | think what we said is there there
may be conditions that fall under one of these as part
of 1 through 5, but | don't think we had -- there are
other institutional controls that are necessarily
acceptable, and | think what we testified was that if
there were it would require an anendnent to the rule
maki ng.

M5. PRENA: So what are those -- how are
t hose factors considered? Are they not considered
institutional controls? Wat are those factors
cal | ed?

M5. ROBINSON: | don't want to get sworn in
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here so I'mtrying to --

M5. PRENA: Yes.

MR KING | guess |I'm confused by the
guestion. When you say factors, | guess I'mnot quite
sure what you nean. You nmean why would -- why did we

-- why would we not have an item nunber six, is that
what you're getting at?

M5. PRENA: Yeah, we're getting into the
i ssue that you've limted the nunber of institutiona
controls to these five types of itens.

MR KING Right.

M5. PRENA: And we've just spent the |ast few

m nutes tal ki ng about other types of controls that can
be pl aced upon properties, and at the nonent we're --
the discussion is that those can't be considered,
gquote, institutional controls, but that they are
conditions or factors that are evaluated by -- in the
application, and would have to be included under -- in
a No Further Renediation Letter or as a deed
restriction, et cetera.

And | was -- what | was get getting at is trying
to flesh out where -- or further describe those types
of conditions that m ght appear

M5. ROBINSON: Whuld it help if we provided
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an exanple, just nake a hypothetical type of site
where these conditions, which | think is what you're
getting at is conditions of for instance an NFR
letter, which the NFR letter is the institutiona
control, I think you're trying to get at the
conditions that mght go into something like that, is
that right?

M5. PRENA:  Yeah

M5. ROBINSON: If we provide an exanpl e,
woul d that help illustrate?

M5. PRENA:  Yes.

MR, SHERRILL: A typical condition that we'd
put in the NFR letters that have gone out, the ones
|'"ve seen, a typical condition could be there would be
a brief sketch or map attached to the NFR letter, and
in this brief sketch or map there would be a
designated area on this map, and it would say in this
area no well is to be installed for groundwater
pur poses for potable use. That's a typical condition
contained within an NFR letter.

And then that NFR letter gets recorded with the
| ocal county or county recorder. That's a typica
condi ti on.

M5. PRENA: Ckay. |Is that a condition that
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woul d also -- could al so be used under nunber 2,
restrictive covenant and deed restriction, or not?
MR SHERRILL: | would think so.
M5. PRENA: Are there any ot her exanples?
MR, SHERRILL: Another exanple on the NFR
letter could be that the property remain
i ndustrial/commercial as per the definition -- in the
deci di ng question or the piece of property the
qguestion remain industrial/comerci al
O another condition would be that a -- soneone
cones in and they say we have a paved barrier over the
contam nati on that we wish to | eave remaining in
pl ace, and so the condition in the NFR woul d be well,
as long as that paved barrier remained there, you
know, the contam nation can remain in place.
Those are typical conditions within an NFR
M5. PRENA:  And woul d those be al so of
several conditions under a restrictive covenant and
deed restriction?
MR, SHERRILL: Yeah, that woul d be sonethi ng
typical. Another typical one is people | eave
contam nation in place and it would warrant a worker
caution if someone were to do excavation or sone type
of future activity in that contam nated area. So the
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condition we'd put in the letter is that

owner/ operator, whoever, is -- soneone has a duty to
inform notify, provide protective equi pnment for these
workers in this contam nated area.

M5. MFAWN It would seemlike that's a
fairly common condition if the contamnation is
allowed to remain, wouldn't it be?

MR SHERRI LL: Yes.

MR WATSON: |'ve got a question

HEARI NG OFFI CER DESHARNAI S:  Fol | ow up, M.
Wat son.

MR WATSON: A followup question. Do No
Further Renedi ation Letters and deed restrictions,
restrictive covenants always work in concert with each
other? You're nost -- and you going to have both of
themat a site, correct? You'll have the --

MR SHERRILL: The ones |'ve been famliar
with is people have had No Further Renedi ation Letters
and conditions that 1've just described but they --
the NFR | believe is the deed restriction. There's
not a duplicity of efforts here.

MR WATSON:  Under what circunstances woul d
you use a deed restriction then and not an NFR?

MR KING | think we went over that. You
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use that in the context of a program where you didn't
have the NFR letter.

MR, WATSON:  All right, thanks.

HEARI NG OFFI CER DESHARNAI S:  Addi ti onal
fol |l ow up?

M5. McFAWN. | have one. At (c)(4) when the
Agency tal ks about ordi nances, | assune you nean
excl udi ng zoni ng ordi nances, is that right?

MR KING Right. Wat we're referring to
there is the -- specifically the type of ordi nance
that's set out in 1015.

M5. McFAVWN:  Set out in, pardon ne?

MR, KING Section 742.1015.

M5. McFAVWN.  Thank you.

HEARI NG OFFI CER DESHARNAI S:  Before we nove
on to the next section, the Agency has included a work
note that says definitions in the Illinois H ghway
Code for highway authority, highway and right-of -way
are applicable to this part.

Whul d the Agency have any objection to including
those definitions in the section nunber rather than a
Board note?

M5. ROBINSON: | don't think we have any
problemw th that. Do you mean you want themin the
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definitions section itself?

HEARI NG OFFI CER DESHARNAI S:  That woul d be
one way to handle it.

M5. ROBINSON: That's fine. | would request
then that Illinois Department of Transportation maybe
provi de those as a piece of testinony. This was your
suggestion | believe.

MR SCH CK: Al right.

HEARI NG OFFI CER DESHARNAI S:  Thank you.

MR SCH CK: And |I've got a question for you.

I have a question on the boundary of the area that the
institutional control applies to, which | believe John
Sherrill said a sketch would do, you don't need a
nmeets and bounds or | egal description of that area?
Maybe | shoul d ask a | awyer.

MR SHERRILL: | believe under 740, the site
renedi ati on program | believe we do require a |l ega
description of the property, if that's what you're
getting at.

MR, SCHI CK: The boundary to which the
institutional control applies?

MR SHERRILL: Correct. 1Is that -- was that
your question?

MR SCHI CK: Yeah. | guess also then that
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al so can apply to the engineered barrier, | guess the
guestion is do you want a | egal description of the
engi neered barrier?

MR KING | don't think we need that,
because the engineered barrier is always coupled wth
some institutional controls anyways. You know, |'m
sure there woul d be an engi neered description of the
engi neered barrier.

MR SHERRILL: | want to make a distinction
You know, this whole thing with conditions and NFR s
and the property boundaries, it's not uncommon t hat
people will ask for a condition only on one part of
the site or that the NFR covers only one piece of the
property.

So |l don't want to -- | just want to make that
distinction, that we've tried to construct the NFR s
or utilize the NFR for that distinction is clear

HEARI NG OFFI CER DESHARNAI S: M. Rieser?

MR. RIESER:. Yeah, with respect to the (c)(5)
i ssue on highway authority. Wen you use the term and
a highway authority, would those cover other highway
authorities than the Illinois Departnent of
Transportation?

MR KING That's correct.
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MR, RIESER: Ckay. And the definitions in
the Illinois H ghway Code, and maybe this will be
questions for M. Schick if he testifies regarding
this matter, would those apply to other hi ghways and
hi ghway authority other than those controlled by the
[I1linois Departnment of Transportation?

MR KING | think the answer to that is
goi ng to be yes.

MR RIESER:. Ckay. But we'd have to review
those definitions to confirmthat.

MR KING Right. Just to give you
background, our discussions w th Departnent of
Transportati on have been with regards to that kind of
i ssue, that they would -- they will be providing
gui dance to local highway authorities as to the -- as
to what their views are the way this should be
handl ed.

MR, RIESER.  Thank you.

HEARI NG OFFI CER DESHARNAI S:  Any addi ti onal
foll owup on Section 1000?

(No response.)

HEARI NG OFFI CER DESHARNAI S: kay, the next
prefiled question concerns Section 1005, and again
filed by Mayer, Brown & Platt. M ss Prena.
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M5. PRENA: Can a "focused" NFR letter be
used as an institutional control?

MR KING M/ assunption is you nean --
you're referring to a NFR letter resulting froma
focused investigation Part 740. And if that's true
then the answer is yes.

M5. PRENA:  Ckay.

HEARI NG OFFI CER DESHARNAI S:  Any fol | ow up?

(No response.)

HEARI NG OFFI CER DESHARNAI S:  The next
prefiled question concerns 742.1010, again filed by
Mayer, Brown & Platt.

M5. PRENA: If an NFR letter itself acts as
an institutional control, when would a restrictive
covenant, deed restriction or negative easenent also
be necessary?

MR KING | think we've tal ked about that
already. I'mnot sure if | have anything really to
add to what we were saying earlier.

You're really tal king about progranms where the NFR
letter is not going to be applicable, or you could
also be in a situation where for sone reason the
off-site person is willing to accept a deed
restriction on the property but doesn't want the No
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Further Renediation Letter filed on the property.

M5. PRENA:  Well, you've just described two
situations where you would use either an NFR letter or
a restrictive covenant. Wat is the situation where
you woul d be using both?

MR KING On a single piece of property, is
that what you're referring to?

M5. PRENA:  Yes.

MR KING As John Sherrill said earlier
we're really not anticipating that that woul d occur
| suppose if sonmebody wanted to file an NFR letter and
file a separate docunment called a deed restriction,
suppose sonebody could do that. We're not requiring
that to occur.

M5. PRENA: Al right.

MR, KING From our perspective the NFR
letter works effectively like a deed restriction
because it's running with the land, so there's no need
to have a separate docunent if the NFR letter is
there.

M5. ROBINSON: And isn't it true as properly
recorded it's attached to the chain of file, so
therefore if sonmebody does a proper title search on a
transfer of property it's going to show up as
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effectively a deed restriction?
MR KING That's correct.
HEARI NG OFFI CER DESHARNAI S:  Addi ti ona
fol |l ow up?
(No response.)

HEARI NG OFFI CER DESHARNAI S:  Next questi on.

M5. PRENA: The next question, if renediation

obj ectives nmust be nmet before any of these nechani sns
can be considered "institutional controls", why do
subsections (b) (2), (3), and (4) refer to areas and

extent of contam nants which exceed objectives?

MR, SHERRILL: To clarify that question, when

you say if renediation objectives nust be net, which
renedi ati on objectives are you tal ki ng about?

MS. PRENA: Ceneral cleanup objectives.

MR SHERRILL: | nmean if you nmet a Tier 1,
for example if you net a Tier 1 renedi ati on objective,
is that what you're tal king about?

M5. PRENA: (2), (3) and (4) tal k about
concentrations of contam nants and renedi ation
objectives. So to clarify I'mtalking about if you
are required to neet those types of renediation
obj ecti ves.

MR SHERRILL: What the intent there of this
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(b), (2), (3), and (4) then just to clarify, you're
tal ki ng about 742.1010 (b) (2), (3) and (4), is that
correct?

M5. PRENA:  Yes, right.

MR, SHERRILL: What we're looking at there is
someone' s proposing to | eave behind contam nation, and
it is inportant to know where that contam nation is
left in place and the applicable concentrations. And
for exanple a construction worker may enter the
cont am nation area, and we want to know kind of on
public record recorded and so forth where these
respecti ve environnental concerns are still [ ocated.
And the applicable way to do that is, you know, that
the NFR letter or as we've said, recorded with the
title of the property.

MS. PRENA: Under Section 742.1010(a) it says
t he Agency has determ ned that a No Further
Renediation is required as to the property. And
understand that to nean that this section neans that
you woul d have met renediation objectives. | just
need clarification on how this works.

MR SHERRILL: The term No Further
Renedi ati on kind of, correct me if I'mwong, you
could kind of interpret that as no further corrective
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action in a sense. Because you've -- you know,
because you're proposing to use or you have instituted
these institutional controls.

MR RIESER | think the real -- the question
isdid (2), (3), and (4) require a denonstration
showi ng the horizontal extent of contam nation above
t he applicabl e renedi ati on objectives, and the
guestion is what are the applicable renediation
obj ectives that you' re show ng? You've already
deci ded that, you know, you've had your renediation
obj ectives at the boundary, so what does this map
denonstr at e?

MR KING Part of the confusion is, because
you guys caused it on this, because when we originally
drafted this we had it as above the Tier 1 renediation
obj ectives, which made it very clear. Then you go in,
you go into the table, you | ook up your Tier 1 nunber,
there it is, and now you can show on a map what's
above the Tier 1 nunber.

The suggestion was nade by the committee that that
m ght not be the -- you know, woul dn't be good if you
had -- if your renedi ati on objectives were established
under Tier 2 or Tier 3. So we put it in terns of
applicable, so it was clear that it could be one of
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the other [evels.

MR RIESER O a construction worker
scenario, to go back to M. Sherrill's exanple, if the
issue is the construction worker, you want to show a
constructi on worker where they are and that's what
your map woul d denonstrate

MR KING Right, | guess | was thinking of
as a -- for exanple you could have determ ned your
renedi ati on obj ectives based on under Tier 2, okay?
And you mi ght have an area that's above those Tier 2
renedi ati on objectives. But the conclusion was that
could stay there because of an engi neered barrier or
what ever .

So then your map woul d show where on the site the
cont am nants were above the Tier 2 nunbers.

HEARI NG OFFI CER DESHARNAIS: M. Reott,
fol | ow up?

MR, REOIT: Can | just offer a suggestion?
Maybe the | anguage woul d be clearer, and I think it
woul d nmeet what you're trying to get at, Gary, if it
sai d above the otherw se applicable renediation
obj ectives that would apply in the absence of the
institutional control or the engineered barrier or
what ever, you know.
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MR KING Well, that's sonething we can
certainly think about, whether that mght make it
clearer. 1'mnot sure that it -- | think that the key
difficulty here that's been expressed with the
guestions is what does applicable nmean in this
context, and saying otherw se applicable, I'mnot sure
that resolves that question. But we can take a | ook
at it and think about it.

HEARI NG OFFI CER DESHARNAI S:  Any addi ti ona
foll owup on that question?

(No response.)

HEARI NG OFFI CER DESHARNAI S: M. Rieser, did
you have anything further?

MR R ESER No, | did not, I"'msorry.

HEARI NG OFFI CER DESHARNAI S:  Addi ti ona
guestions on 742.1010, M. Watson?

MR, WATSON:  You know |I' m going to ask ny
qguestion. When you talk about in 742.1010(b) (2), (3)
and (4), this does not inpose upon a party an
obligation to identify the extent of contam nation
above Tier 1 nunbers, does it?

MR KING Well, it does if that's the
renedi ati on objectives that were determned fromthe
site.
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MR WATSON: But if not, if you're relying on
somet hing other than Tier 1 nunbers, there isn't a
general obligation to define site conditions above
Tier 1 standards, is that right?

MR KING At this point?

M5. ROBINSON: Do you nean sonet hi ng ot her,
meaning Tier 2 or Tier 3?

MR WATSON: Right.

M5. ROBINSON: | think he already answered
that, but go ahead, Gary.

MR, KING Now you're not tal king about the
whol e site investigation and all that kind of stuff,
are you?

MR WATSON:  No.

MR KING Well, then to -- you -- no

MR WATSON:  Ckay.

HEARI NG OFFI CER DESHARNAI S:  Moving on to the
next prefiled question on 742.1010 filed by Gardner
Carton & Douglas, M. Watson?

MR WATSON: | think that all of ny
guestions, all of my remaining questions have been
answered. So | don't have anything further from ny
prefiled questions.

M5. McFAWN:  Your question nunber 10 has been
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answer ed?

MR WATSON: | think we went over this issue
in extensive detail in the 740 hearing, and | don't
see a need to go through that issue again. |If you'd

like nme to ask it again and get it on the record in
this proceeding, 1'd be happy to.

M5. McFAWN. No, it's fine, if you're
satisfied.

HEARI NG OFFI CER DESHARNAI S: kay, the next
prefiled questions concern 742.1015. W'l start with
those filed by the Site Renedi ati on Advi sory
Commi ttee.

MR RIESER. Has the Agency confirned whet her
an ordi nance really exists which prohibits the use of
groundwater within the Chicago city limts?

MR KING As far as we know there is no such
or di nance.

MR RIESER: So the Agency cannot provide a
citation for that ordi nance?

MR KING That's correct.

MR RIESER And that takes care of the next
gquestions as well. Does the Agency intend to enter
i nto a nenorandum of understanding with the city of
Chi cago?
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MR KING Once they -- it's our
under standi ng they are intending to adopt an ordi nance
that will satisfy the criteria of 1015 and be acting
just -- it's our belief that they're going to be --
once that ordinance is in effect they'd be willing to
pursue the type of MOU that we've di scussed.

MR, RIESER:. Does the Agency intend to enter
i nto such nenoranduns of understanding with any ot her
| ocal conmunities?

MR KING Right now we don't have any
requests to do so, but if we do get those we certainly
wi Il consider them

MR, R ESER. Does the Agency know of a city
whi ch does have an ordi nance?

MR KING At this point we've approved three
of them Tazewell County, the city of LaG ange, and
the village of Oland Park

MR, RIESER. Thank you. Wth respect to
Subsection (d) of the Section 1015, what is the
purpose of this requirenent? This is the requirenent
to nonitor activities of the unit of |ocal governnent
in the future.

MR, KING The purpose there is to maintain
assurances in the event there's not a nenorandum of
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understanding with a | ocal governnment that the
institutional control is going to remain in effect.

MR, RIESER. |s the Agency aware of whet her
t hese ordinances are typically nodified in any
respect ?

MR KING | think generally they are
nodi fied, but I don't know that they're nodified in
ways that really undermne the total integrity of the
ordi nance, no.

MR, RIESER: In other words, they m ght be
nodified as to the extent of their coverage but they
woul dn't be -- | should say to expand the extent of
their coverage but not to reduce it?

MR KING | think that's typical. These
ordi nances have been adopted for -- typically have
been adopted for reasons of maintaining the integrity
of the public water supply system so it really --
there really is not an incentive for themto elimnate
t hem

MR, RIESER. And they m ght al so be adopted,
and I don't know if you've included this, maintaining
the integrity, but also in the context of insuring
that everyone within the municipality uses the water
supply so that they've all hooked on and paying their
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wat er fees.

MR KING Yeah, that's one of the purposes,
but they do have, you know, grandfather clauses and
t hose ki nds of things.

MR. RIESER Once a local ordinance is
present restricting the use of groundwater, would not
the State Water Well Code (415 ILCS 30/1 et seq. 77
[11. Adm Code 920) preclude drilling a potable well
in the area of contam nation?

MR KING | don't have the greatest
famliarity with the Water Well Code, but it's one of
the problens that is the case relative to the Water
Wll Code is it's not sonething that we're able to
directly enforce. And the Water Well Code | don't
think is really addressing the potential of
contam nation to -- yeah, we were just tal king about
there's also an issue of how the notification would
occur relative to that issue.

So it's just sort of a conbination of factors. W
just -- we don't think that the Water Well Code fits
very well in the context of 742.

MR RIESER  And that woul d answer our | ast
guestion on that issue, which is why is the Water Wl
Code not avail able as an institutional control
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I have one question on notification. The
regul ation requires notification of | andowners to
properties that are affected by groundwater
contam nation that the institutional control is being
-- ordinance is being used as an institutiona
control, but when it has access to the property on
t hose properties. Wuld you have to notify an
adj acent property owner if that property owner had
signed of f on including that adjacent property wthin
the renedi ation site?

MR KING The way this is phrased the answer
woul d be -- the answer woul d be yes.

MR RIESER. Wuld it be possible -- would
t he Agency be interested in |anguage that woul d all ow
for an exception for those situations where the
adj acent property owner's perm ssion had al ready been
obtained prior to the renedi ation site?

MR KING | think we could review that type
of language. We'd have to make sure that everything
obviously fits together properly, but we could review
t hat .

MR, RIESER.  Thank you.

HEARI NG OFFI CER DESHARNAI S:  The next
prefiled question's concerning 742.1015 filed by
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M5. PRENA: Mist an ordinance restrict
groundwat er use county-wide to qualify as an
institutional control?

MR KING No

M5. PRENA: Coul d you el abor at e?

MR KING Well, you know, for instance if
you have a unit of |ocal governnent that's a
municipality that's within a county, its jurisdiction
woul d not extend throughout the entire county. So it
couldn't be county-wi de.

M5. PRENA: Well, could it be an ordinance
that would only restrict portions of groundwater use
within the nmunicipality or jurisdictional boundary?

M5. ROBINSON: What do you mean by portions,
l"msorry?

M5. PRENA: | guess I'mtrying to understand
how narrow the ordi nance can be in restricting
groundwater use. Narrowin ternms of the area of
groundwat er affected.

MR, SHERRILL: That would kind of be up to
the unit of |ocal governnent on how they adopt their
ordi nance. And under 742.1015(a) it's witten in an
ordi nance adopted by a unit of |ocal governnent that
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effectively prohibits the use of groundwater as a
pot abl e supply of water.

" mkind of paraphrasing, it's got a little bit
nore, but that's our intent there.

M5. PRENA: So that could just cover a
specific portion of groundwater w thin that
locality --

MR KING Yeah, we hadn't really thought of
it in that context, but | don't know why that woul dn't
be a possible option. Normally what our experience
has been -- we've seen is that a comunity is going to
-- if a comunity is going to adopt one of these
ordi nances it covers the entire |ocal government. So
we hadn't really thought about it in the context of a
partial -- being partially applicable.

MR, O BRI EN: What woul d be necessary though
is to satisfy 742.320(c) if you were using that type
of ordinance to restrict a water supply. The
groundwat er ingestion route, exclusion if it was used
in that context, then it would have to cover the area
i ndi cated there, 2500 feet fromthe source

M5. PRENA: Can you give ne that site again?

MR O BRI EN 320(c).

MR SHERRILL: O 742.320(c).
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MR OBRIEN It's at the end of Subpart C.

M5. PRENA:  Ckay.

HEARI NG OFFI CER DESHARNAI S:  Next question

MS. PRENA: Can ot her property owners
obj ections preclude the use of an ordi nance as an
institutional control?

MR KING | think -- I'mnot sure that
preclude is the right kind of term nology. QObviously
if we received information as a result of -- as a
result of notification, that information could change
our conclusions as to the applicability of what was
bei ng suggest ed.

For instance, if as a result of one of these
notifications somebody reported back that they were --
had an ongoi ng use of a water supply well, and that
was an illegal use, and that condition had not been
identified before, that would be the type of
information I think we would certainly have to factor
in as far as looking at the entire remnedi ati on
activities.

The other possibility is, you know, perhaps the
person objects to the ordi nance and the | ocal
government ends up changing their ordinance, so if
t hat happened then we woul d have to account for that
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as wel | .

M5. PRENA:  Wyuld you account for the fact
t hat the ordi nance was passed?

MR KING Right, or had been anended or
whatever as a result of the notification

MR, RIESER:. Just to followup, just for the
-- the objection would be sufficient, there would have
to be a denonstration that there was an actual use in
t hat instance?

MR KING Right, it's not the fact that the
objection is received that results in the different
decisions, it's what that -- what was the basis for
t hat obj ecti on.

HEARI NG OFFI CER DESHARNAI S: Next question?

M5. PRENA: Are the duties in Subsection (d)
to nonitor |ocal government activities and notify the
Agency intended to be perpetual ?

MR, KING They are intended to remain in
effect as long as the NFR letter is in effect.

M5. PRENA: In the case where there's a deed
transfer, | would assune that the new owners woul d
then take on the responsibility by assignment?

MR KING They would certainly take on that
responsibility. | don't know if by assignnent is the
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right term but they would take on that
responsibility.

M5. PRENA:  Ckay.

M5. ROBINSON: Do they have the option of
com ng back to the Agency and for instance getting new
renedi ati on objectives if they decide they want to
clean up the site conpletely to Tier 1 |evels?

MR KING Yes, that's an option.

V5. ROBI NSON:  Ckay.

HEARI NG OFFI CER DESHARNAI S: Next question?

V5. PRENA: Does a nenorandum of
under st andi ng MOU bet ween t he Agency and the | ocal
government relieve the applicant of the duty to
perpetually nonitor the | ocal governnent's activities?

MR KING Yes, that would be correct, as

long as the MOU remained in effect.

M5. ROBINSON: Sane clarification here on the

termrenmedial applicant. It could be owner/operator
or other person, depending upon what programthey're
com ng in?

M5. PRENA:  Yes.

HEARI NG OFFI CER DESHARNAIS: M. Reott?

MR REOIT: One of ny prefiled questions
relates to this section. | thought I'd ask it now.
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And I'mgoing to phrase it slightly differently from
the way it was filed, it's nunber 30, just because in
this context |I think it comes out a little
differently.

The requirenent that you get an ordinance for
people within 2500 feet of your source of your
rel ease, does that apply at all directions, in other
wor ds, including upgradi ent of the rel ease?

MR KING | thought you asked that | ast
time. The answer is yes.

MR, REOIT: GOkay. Wiat's the basis for
maki ng you get an ordi nance or worry about the inpact
to groundwater systens that are upgradient the
rel ease?

MR, SHERRILL: You're making the assunption
t hat upgradi ent, downgradi ent are fixed physica
constraints. And it's been our experience, you know,
when you have punping wells and so forth, dependi ng
upon where your site is, or depending upon if you're
near a river, that groundwater flow can change

di rection.

There are seasonal fluctuation changes, changes in

river levels, so forth

MR REOIT: If there was a site where those
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physi cal characteristics weren't present -- would the
Agency be willing to consider -- | guess this would
occur in Tier 3, excluding the groundwater pathway
where the ordinances that were avail able and that were
used to exclude that pathway were only the
downgr adi ent 2500 feet conmunities?

MR KING | think that as |I recall that also
applied to Tier 2. | nean the Tier 2 groundwater
equation allows for that type of approach

HEARI NG OFFI CER DESHARNAI S: M. Rieser?

MR, RIESER. The issue of the 2500 foot only
applies in the context of Subpart C, is that correct?

MR KING That's right.

MR R ESER So that's really sort of the --
sort of the instant pathway exclusion provision?

MR KING Right, that's correct.

HEARI NG OFFI CER DESHARNAI S: M. Reott, did
you have any additional questions?

MR REOIT: | think the others were covered.

HEARI NG OFFI CER DESHARNAI S: M. Watson, did
you wi sh to ask a question on this section?

MR WATSON:  No.

HEARI NG OFFI CER DESHARNAI S:  Then nove on to
742 Appendi x D which we have questions filed by the
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Site Renedi ati on Advisory Conmittee.

MR RIESER Wth respect to page one,
paragraph two, is there |l anguage mssing in this first
sent ence?

MR KING W |ooked at this and we didn't
see that there was | anguage m ssing.

MR SHERRILL: You're referring to Section
742 Appendi x D, procedures for determ nation of Cd ass
1 groundwat er?

MR, RIESER. That's correct. Wth respect to
page two, paragraph two, what is the basis for the
requi renent that all potable wells |located within one
mle of the site be identified if the maxi mum set back
zone for potable well is 2500 feet?

MR KING | think we changed that on errata
sheet one to change that fromone mle to 2500 feet.

MR, RIESER:. The appendix on -- referring
specifically to page three, this appendi x di scusses
the possibility of a perched zone. WII the Agency
consi der a perched zone differently than a saturated
unit and not as a Cass | groundwater?

MR, SHERRILL: Regardi ng perched groundwater,
t he Agency can consider a perched zone differently
than a Class | groundwater unit. This determ nation
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depends upon many site-specific and program specific
factors, including the size of the perched zone, its
conmuni cati on with ot her groundwater units, the anpunt
and concentration of contam nation, sources and

avail ability of potable water supply wells, |oca

geol ogy, whether the perched zone is covered or not,
the source of the contam nation

MR, R ESER: Wy woul d the anbunt or source
of the contam nation be a factor in a determ nation
whet her sonet hing was a perched zone as opposed to a
Cass | aquifer?

MR SHERRILL: If you had a -- the size of
your -- and concentrations of your contam nants, it's
been the -- because that would factor into the
conmuni cation with the other groundwater units,
because it's been our experience that a | ot of perched
zones are in conmuni cati on with ot her groundwater
units. And when you have very highly contam nated
perched zones, those can comunicate wth other
groundwat er units.

MR, RIESER: How are you defining perched
zone when you use it in this appendi x?

MR LISS: Basically standard textbook for
hydrogeol ogy. It's a zone of saturation that really
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we don't consider an aquifer. It sits -- say you want
to call it a lens of water having some aerial extent
above a nore inperneabl e geologic formation.

MR RIESER And it usually is perched
because it doesn't have any comunication w th other
wat er bearing units, isn't that correct?

MR LISS: That's the concept in
under st andi ng perched zone, but in Illinois in the
gl aci al environnent these things could be |ocalized
across a site, several perched zones across a site,
not aerially extensive across an entire site. So it
woul d have vertical communication.

I guess if you want to consider it, they would
spill over eventually. There's this |lens of water on
this inperneable geologic material, and as
infiltration recharges this eventually it would
m grate, you know, laterally and then go vertically

downwar d.

MR RIESER Mgrate laterally until it found

an area of lesser or greater perneability and it would
infiltrate downwards i s what you're saying?

MR LISS: R ght, to mgrate downwards.

MR RIESER Is it accurate to state that a
person only needs to consult the Illinois State Water
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Service or the Agency's Division of Public Water
Suppl i es regardi ng the existence of potable water
supply wells and that one does not have to consult
ot her sources?

MR SHERRILL: To check for the existence of
pot abl e water supply wells, local, state and federa

record, governnental records as appropriate should be

consulted. In addition to a visual inspection of the
area, | think we have within 200 feet of the area of
concern

MR RIESER: But don't you specify the use of
the Illinois State Water Service and the Division of
Public Water Supplies in this docunent?

MR, SHERRILL: In Appendix D, yes, the
I[Ilinois State Water Survey and/or the Division of
Public Water Supply or the Agency shoul d be contacted
as |'mreading out of it, as well as other appropriate
state and federal entities to obtain this information
And then we al so have on there also a visua
i nspection of the area within 200 feet of the units of
concern shoul d be conducted when possi bl e.

MR R ESER  What other state and federa
agenci es woul d have to be consul ted?

MR SHERRILL: Well, | know a lot of tines --

CAPI TOL REPORTI NG SERVI CE, | NC
SPRI NGFI ELD, ILLINOS 217-525-6167



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

142

I mean USEPA's done a |l ot of work and they have a | ot
of good information on investigation of sites and

i nvestigation of where potable wells are in use and so
forth.

MR RIESER So for any O ass |
determ nati on you'd have to consult the USEPA?

MR, SHERRILL: No, the -- what we're getting
at is just when it's applicable.

MR RIESER. And when is it applicable?

MR LISS: | can provide you with a pretty
rel evant exanple. This is in the East St. Louis area.
We | ooked for the usual sources, water survey, wells
that were dug in an area, found the ones on record.
There's a city water supply that was -- that was
supplied to the residents, and this is a creosoting
type operation, PNA's that were nultiple across the
site. W were attenpting to do the cleanup. The city
didn't have any real good records except who paid for
wat er and who did not.

And the conpany thought it was their
responsibility to diligently | ook for anyone that
m ght be using that water, illegally or not, you know,
whet her there was an ordinance in the city that said
that you have to hook up to the city's water. This
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exanpl e that we | ooked at the map of the city, they
pl otted out those individuals who were paying for
wat er, and then went around the area to houses that
| ooked |i ke they contai ned people, even though they
weren't paying for water.

We turned up | know about seven people that were
using a private well that that's the only record,
there were no records, that was the only way we coul d
find them

MR, RIESER:. Thank you. | guess I'mtrying
to get to the question of when other governnenta
sources need to be consulted and what those sources
are.

M5. McFAVWN.  Well, wasn't that an exanpl e of
when they contacted the city, another governnenta
entity?

MR, RIESER:. That was one exanple where the
Agency was doing the investigation. This is basically
putting into regulatory form sone gui dance on making a
Class Il determination which is in addition to the
Board's, in a way in addition to the Board's Part 620
regulations. This is | think different answers about
what governnental entities you have to speak with to
verify that you' ve done a thorough enough
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i nvestigation to docunment a water well. And | just --
addi ti onal existence of water wells.

So l'mtrying to find out what the extent of that
i nvestigation has to be with respect to contacting
ot her governnental agencies.

MR SHERRILL: | guess it's a professional
opi nion, but, you know, | mean when you're checking
for potential potable water supply uses, you want to
really be thorough in making sure, as Ken Liss has
said, you want to make sure nobody's drinking the
water there if you' re planning on investigating the
groundwat er of that area. | mean so if you thought
you needed to contact USEPA, you know, | would do
t hat .

M5. ROBINSON: Wuld it be clearer, M.

Ri eser, if we changed the wording around a little bit
so that it read as well as other state and federal
entities where appropriate, rather than other than
appropriate state and federal agencies?

MR RIESER | just don't know when it's
appropri ate.

MR KING The other option is we just go --
we can go through themand |ist about three or four
ot her potential agencies that would have to be
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contacted in every situation. | nean we can do that.
I"mnot sure that we want to do that. It's alittle
over --

MR RIESER | guess ny point is if there are

ot her agencies, and |I'm aware of instances where it's
requi red that other agencies be contacted other than
those two that have been specified here, if it's the
Agency's practice to require those to be contacted al
the tinme, it strikes ne that that should be in the
regul ati on.

If these are the only two agencies that have to be
contacted all the tinme, then you would -- and you
woul d only have to contact other agencies in certain
situations, then that should be specified, and there
shoul d be sone idea of what those situations are in
whi ch those other agenci es ought to be contacted.

I think when you're requiring people to do certain
t hi ngs you have to give them sone idea of when you do
those things, or if you' re always going to require
that the people contact other agencies besides those
two, that should be docunented.

If not, if those are the only two except in
speci al circunmstances, and we can tal k about what
t hose special circunstances are, then that's what you
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M5. ROBINSON: | think we'll take another
| ook at that |anguage and see if we can't tighten it
up a little bit, at least clarify when we think it
woul d be appropriate for themto | ook at these other
agenci es.

MR, RIESER. Right, thanks.

M5. ROBINSON:  All right.

MR, RIESER: Paragraphs (B) and (c), this is
agai n on page three, discuss providi ng docunentation
as to formations beneath the site. How deeply does a
person need to go to identify the formations beneath
the site?

MR, SHERRILL: Docunenting the formation and
depth at which to identify beneath the site can be
programmed is site-specific issues. Consideration is
given to |l ocal and regional geol ogical information
that could be obtained let's say from public records
and | SGS docunent ati on, state geol ogi cal survey.

The concentration of contam nants, toxicity of the
cont am nants, the anount of contam nants, the
estimated mgratory pathways, whether any free phase
product or contami nants is present, whether the soi
attenuation capacity is exceeded, whether the soi
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saturation is exceeded, whether remaining

contam nation will be disturbed by natural forces,
hi ghly perneable units, getting back to whether the
rel ease points of the contam nation could be
identified, and the availability of public water
suppl i es.

MR RIESER So those are all the factors
that go into the depth of the formation that you need
to examne, is that correct?

MR SHERRILL: | don't know if | would
consider that all inclusive.

MR, R ESER: Ckay. But use of geol ogi c maps
such as the 1 GS stratigraphy map for exanple woul d be
accept abl e?

MR, SHERRILL: W comonly reference those,
yes.

MR, RIESER.  Thank you.

HEARI NG OFFI CER DESHARNAI S:  Any addi ti ona
foll owup questions on that?

MR LISS: It wouldn't be appropriate for al
programs. | nean say you're going to apply that to
the RCRA program | don't think we accept just the
fact that you referenced a map. Because our prograns
require that a certain anmount of work, you know,
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physi cal work be done on-site.

MR RIESER. By virtue of the RCRA
regul ati ons?

MR LISS: Yes.

MR R ESER. Ckay, thank you.

HEARI NG OFFI CER DESHARNAI S:  Any addi ti ona
foll owup on Appendi x D?

MR, REOIT: | had a prefiled question on
Appendi x D.

HEARI NG OFFI CER DESHARNAIS: M. Reott.

MR REOIT: This has to do with what 1'1]I
call straddling units, units that straddle the ten
foot line in 620.

M5. ROBINSON: The question nunber?

MR REOIT: [It's question nunber 42. 1'l|
just give you a couple exanples here. You know, there
is a straddling unit that straddles the ten foot line
in 620, in Part 620 the Board left --

M5. McFAWN. M. Reott, you need to explain
that for the record.

MR, REOIT: GCkay. |In Part 620 the Board
determ ned that water systens, aquifers that were
within the top ten feet were by definition not dass |
systenms. And there's a lot of testinony about that in
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the 620 regul ation as to why that occurred, having to
do with surfacial inpact to them that even if they
met all the hydraulic definitions they were sinply not
going to be treated as Class I.

M5. McFAWN. Could | interrupt? You seemto
be paraphrasi ng your question that you presubmtted at
nunber 42. Could you just read that into the record?

MR REOIT: Well, we could just read that
into the record, yes. In Part 620 the Board
establ i shed that groundwater within ten feet of the
surface cannot be Class | groundwater. In Section
742. Appendi x D, the Agency proposes that the Board
adopt the Agency's internal interpretation of Part 620
for how to classify groundwater systens that straddle
t he upper ten foot prohibition on Cass | groundwater.

In other words, you know, a groundwater system
that's partially above, partially below the ten foot
line.

Why shoul d such a straddling unit be treated
generally as Class | rather than Class Il when the
original Part 620 regul ations prohibit a O ass I
designation based on 1, the likelihood of surface
i npacts for groundwater systens shallower than ten
feet, and 2, the inappropriateness of using such
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shal l ow water for Cass | drinking water purposes.

MR SHERRILL: If I could read in 742
Appendix D, I'mstarting at the third line, and then
I"mgoing to junp to number two, because | think we
provide clarification in Appendix D

G oundwater is classified in 35 1llinois
Admi ni strative Code 620 as a Class Il general resource
groundwat er when it, and then I'mgoing to junp to
nunber 2 here, has been found by the Board to be a
Cass Il groundwater, pursuant to the petition
procedure set forth in 35 Illinois Adm nistrative Code
620. 260, if a continuous zone containi ng groundwat er
begins within ten feet of the ground surface and
extends greater than ten feet bel ow the ground surface
it wll not be considered a Cass Il groundwater if an
additional criterion is nmet under 35 Illinois
Adm ni strative Code 620.210, in this case it would be
consi dered Cl ass | groundwater.

Al t hough, and this is the point |I'm enphasizing,
it may be possible, it is unrealistic to try to
designate two distinct classes of groundwater within
t he sane saturated hydrogeol ogical unit.

But, if the person conducting the renediation can
denonstrate that by cleaning the groundwater within
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ten feet of the surface to Cass Il specifications
wi Il not degrade the groundwater greater than ten feet
bel ow t he ground surface above C ass | standards, the
Agency may approve both Class | and Il standards in
accordance with the location of the groundwater.

MR, REOIT: Let me go back to ny question
John, because I'mnot sure that answered it. Wat |
t hi nk what | understand you right is what you're
saying is for the portion of the groundwater system
that's above the ten foot line, if soneone nmakes that
denonstration, you're willing to say that that's C ass
Il and that the portion belowthe line is dass I,
right?

MR SHERRILL: Correct.

MR REOIT: Now, the other alternative here
woul d be to classify a straddling unit either always
Class | or as dass Il. | nmean you could nmake it
anot her -- you could essentially agree with you that
it's unrealistic to try to designate two different
classes for a straddling unit, and I don't think
anyone woul d di spute that.

Why did the Agency choose this pathway, which
tries to give different designations to different
portions of the sanme unit of groundwater, rather than
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just accept the single classification of it being

Cass I1? That's -- I'mtrying to redo ny question to

MR KING Wiat's the depth of the bottom of
the ass I, the bottomof that?

MR REOIT: This here?

MR, KING Yes, how deep is that?

MR REOIT: It could be anything,
theoretically, Gary. 1t could be an inch, it could be
two feet, it could be 50 feet.

MR KING \What's at 50 feet?

MR REOIT: It could be 50 feet.

MR KING \What's at 200 feet?

MR, REOIT: It could be anything, it's a
site-specific question. But the Board has said
specifically that this part can't be dass |, and then
since |I think everybody would agree that it's
unrealistic toreally try to treat it as two separate
units, the question is what |abel do you put on it.

And what I'mtrying to get at, John, is why you
choose to do it this way where you have two different
| abel s potentially for the same unit, rather than just
pi cking a | abel and having the Board make that
deci si on now?
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MR, SHERRILL: Are you saying why in your
exanpl e there the area of above the ten foot, why we
woul d consider that Class I? Is that what you're
aski ng?

MR, REOIT: No, your Appendix D reference
that you just read creates the possibility that you'l
have two different classes in the sane groundwat er
unit, even though you agree that's unrealistic. And
t hi nk everybody el se would agree that's unrealistic.
It's really one body of water.

The other alternative choice for the Agency in the
rule making was to give this unit, a straddling unit,
one designation, either ass | or Cass Il, but only
one desi gnati on.

MR LISS: It mght helpif you -- to
understand how this occurred first of all. That the
-- when the rule was witten there was a concern that
this being an agricultural state that there m ght be
certain things subject fromsurface infiltration say
due to crops, pesticides, et cetera.

MR, REOIT: \When you say the rule, you nean
the 620 rul es?

MR LISS: The 620 rules and that's how this
ten foot Iine cane here. The only other tinme it comes
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into effect in this manner here is the dass Il would
be considered ten feet below the bottomof a fill.
That's sonething el se in 620.

So yes, and there is no guidance really in the
rule itself as to how to do that.

VWhen you | ook at cleaning up a contamination, if
there is a -- this Cass | down there, beneath your
Class Il or this portion of the unit that is now
greater than ten feet below the surface, what if that
i s potable?

MR, REOIT: This portion?

MR LISS: Right, it is potable, it's d ass
I. Now what if there's sufficient volunme there to use
it? | think it's best to take a | ook at the
protection of that groundwater, and that's how we've
interpreted 620, and that's how that Appendi x D,
that's why it was witten that way.

There's instances | think through these new rul es
here that we're discussing that you could nake a
denonstration probably that the Class | is dass I,
but it's not going to be used maybe because there's
only four feet of Class I, ten feet of Class II.

And a different -- that mght be done through a
different tier, but you might apply the dass Il to
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the Class | instead of. Do you understand what |'m
saying? | think that's -- if you go into a different
tier, I would say that woul d be sonething we could

pr obably accept.

MR, REOIT: Let me follow up with a reference
to what Gary said before. In other words, what you're
saying is that in the lower tiers if the -- let's say
if there's, you know, eight feet above the ten foot
line and only one foot below, that m ght be a reason
that you would classify it as Class Il, you know,
lower tier, if it's eight feet above ten foot and 50
feet bel ow, you know, that's a reason you mght tend
to classify it as Class I, is that what you' re saying,
Ken?

MR LISS: The protection of that 50 feet of
Cass I. And until these rules here, these 742 rules
canme along, it's been difficult to figure out a way to
do that I'll admt.

MR O BRIEN: To clarify things, the reason
that ten foot, that ten was chosen, because the
Departnment of Public Health's Water Well Code requires
a sanitary seal ten foot below the surface, so you
can't have a screened interval above that ten feet and
install a new |l egal well.
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MR RAO | have a followup question. So
are you saying that, you know, if the depth of the
hydr ogeol ogi ¢ unit below ten feet is, you know,
relatively less, then it would be considered ass I1?

Because Appendi x D doesn't seemto say that.

MR SHERRILL: W're not -- by the 742 rules
we're not proposing -- in the 620 rules are the
classifications of groundwater with I and Il being the

ones we primarily deal with nost often. And through
the 742 rules we are not proposing on new definitions
for classification of groundwater.

MR. RAO So what you have proposed under
Appendi x D is consistent with the 620 rul es?

MR SHERRILL: W believe so. And whereas
620 identifies the four classes of groundwater, 742 is
addr essi ng how do we, quote, clean up, renediate
groundwat er, what kind of objectives we're trying to
achi eve.

MR, RAO Ckay, under 742 Appendi x D, numnber
2, you tal k about a scenario where you say which may
be highly unrealistic but could happen, where a person
conducting remedi ati on can denonstrate the groundwater
above ten feet with Class Il specifications can show
that it will neet the Cass | standards below ten
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feet.

MR SHERRI LL: Correct.

MR RAO Ckay, if we found this to be, you
know, really unrealistic, what would be the
classification for such a hydrogeol ogic unit?

MR SHERRILL: \What the -- froma practica
or technical viewpoint here, when you screen
groundwat er and you're collecting groundwater sanples,
and we're kind of cutting hairs here in the sense of
saying are you collecting a groundwater sanple at
exactly nine feet eleven inches versus ten feet one
inches, in a practical viewpoint nost screens that we
deal with are ten feet screens, and in our groundwater
collection monitoring wells, and it becones an
engi neered difficulty to try and really cut hairs in
saying water is above ten feet and water is bel ow ten
feet, and they're not in conmunication with each
ot her.

MR RAO So what woul d be the classification
of such unit?

MR SHERRILL: O which units?

MR RAO Wuld it be ass | as you say in
Appendi x D?

MR SHERRILL: The classification would be as
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what 620 is, as what 620 woul d dictate.

MR RAO So as M. Reott was saying, if you
assign a single designation to the exanpl e he has put
up on the --

MR SHERRILL: In the exanple that | see over
here on the flip chart for practical -- it would
probably be argued that when you were collecting a
groundwat er sanple fromthis type of scenario, your
sanple is actually being collected fromthe unit above
and below the -- this ten foot interval, therefore
you're looking at dass | groundwater. You would have
to do sone kind of feat to be able to collect a sanple
and prove or denpnstrate that it was only being
coll ected and only being inpacted above that ten foot
ar ea.

MR, RAO Thank you.

M5. McFAWN:  Just for the record, the diagram
that M. Reott put up for us, it shows a ten foot line
and Class Il above the ten foot line with eight foot
i ndi cation, belowthe ten foot line is a Cass I
designation with a 50 foot increnent.

HEARI NG OFFI CER DESHARNAI S: M. Reott, did
you have sone foll ow up?

MR, REOIT: Yeah, just a follow up, John.
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Suppose your well screen is actually much snmaller, you
know, a foot, and your well is screened well above a
ten foot line, you know, it's screened only six foot
bel ow the surface and it's only a one foot screen, and
so you're pulling your water fromthe water that the
Board in Part 620 has said is Class Il water.

Shoul d you |l ook at the Class Il standards then for

det erm ni ng whet her your groundwater neets cl eanup

obj ectives, because that's where the well is screened?
MR LISS: | think that's a programspecific

call on the site classification. |If it's appropriate

tolimt your screens to say this Cass Il zone in the

upper portion, then that would be borne out in your
site classification, because you woul d have
denonstrated that there is no contam nation | would
assune in that [ower part of the aquifer which would
be called O ass |

| mean that's the way we handle it right now
VWhen we get to this invisible line we |ook at it that
way. |If there's no contam nation down at -- in the
Cass | based on your illustration, during the site
classification then we m ght concentrate our efforts
and the rest of the investigation on the Class Il part
of the groundwater. And then you would try to achieve
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Cass Il objectives.

MR, SHERRI LL: | do have -- I'mfamliar with

a site in Chicago that I'mreview ng that the
hydraul i ¢ conductivity of the upper ten feet would
tend to make it Cass |I. It's like ten to the m nus
three or ten to the mnus four hydraulic conductivity,
and there is a clay layer starting at exactly within
an inch of ten feet. And it's like the perfect
scenario, and so that class has dass Il groundwater.
Because the perneable water is all within the upper
ten feet. That's just a -- that just happens to be
specific to that site.

M5. McFAWN:  |s that why there's this caveat
i n paragraph 2 of Appendi x D?

MR SHERRILL: The caveat in nunber two is
because there's many, many places in Illinois where
the -- 1"l think of like Henry County, Mline area,
many areas up in our agricultural belts up in
northwest Illinois where the groundwater starts three,
four, five feet below the surface, but it continues on
down to 40 or 50 feet below the ground surface, and we
have this -- and people are actively using that for
their water supply, their drinking water supply.

And so this zone of their water that they're
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drawing fromis fromfour feet below the surface to 50
feet below the surface. And their spills, rel eases
and so forth can occur on the surface.

MR, REOIT: John, as a followup, if the
Board wanted to have a nore predictable system
for classifying a straddling unit where the regul ated
communi ty knew al ways how t he Agency was going to
react to the situation, you could theoretically base
that kind of system a nore predictable systemjust on
the ratio of the portion of the unit that's bel ow the
ten foot line to the portion of the unit that's above
the ten foot to the line. In other words, if you had
ei ght feet above and one foot bel ow, eight-ninths of
it is above, therefore you shifted into the d ass |
category. If it's eight feet above and 50 feet bel ow
like the diagramon the chart, then the mgjority of
it'sinthe dass I, and then you shifted into C ass
l.

VWhat woul d the Agency think about that sort of
systenf? Just so that you'd have nore predictability
for people trying to figure out what classification
they're in.

MR SHERRILL: | think we want to live with
620 the way it is, on classification of groundwater.
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MR LISS: | nean if sonebody were to nake a
proposal and open a docket for 620, ny persona

opi ni on and professional opinion would be to get rid

of the ten foot zone then and call it all dass | if
it's straddling Class | and Cass Il. Because | think
we've -- we're trying to approach it based on this

ri sk where assessnment procedures where the 620 rul e
says ten feet down and you have Cass | belowit, and
then | ooking at the risk assessnment, and in 742, if
you can denonstrate that some other standard coul d be
applied to that dass | groundwater, and it fits into
these tiers, it's acceptable. | think right now
that's the best way we could do this.

Let me clarify for the record, too, that I'm not
suggesti ng we open 620.

MR REOCIT: Well, no.

MR LISS: | was trying to explain to you
that we found a way to work through this and are
confortable with it right here

MR REOIT: Wuldn't this effectively anend
620 by doing it, by putting this Appendix D here with
thi s | anguage?

MR LISS: | don't think so.

MR SHERRILL: No, | don't think so.
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M5. McFAWN.  |s that because of the statutory
exception? | nmean why woul dn't you think so? | kind
of understand where M. Reott's coming from and |I'm
wondering if the Agency -- 1've heard two of you say
no, and I'mwondering if that's because of the
statutory exception which allows 620 to be bypassed by
t hi s.

M5. ROBINSON: Is that question for M.
Reott ?

MR REOTT: 1'Il answer it, | think this
amends 620.

M5. McFAVWN. | know you do by your question.
' mwondering what the Agency thinks.

MR, SHERRILL: Qur question, you know,
Appendix Dis really just procedures for determnation
of dass Il groundwater. | really don't follow your
guesti on.

MR RAO | think what Mss MFawn was
tal ki ng about was the statute allows the adoption of
groundwat er obj ectives which may be hi gher than 620
nuneri cal standards.

MR, SHERRILL: The Appendi x D was not put --

MR REOCIT: | know.

MR SHERRILL: -- does not tal k about that.
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MR RAO | know. So Appendix Dis the
Agency's interpretation of what, you know, how to
classify groundwater as Class Il. There may be ot her
interpretations. Right?

MR SHERRILL: Correct.

MR, RIESER: Are there other interpretations
whi ch the Agency woul d accept other than what's in
Appendi x D?

MR SHERRILL: | guess I'd go back to, you
know, we | ook at 620.

MR KING |I'magetting awmfully confused by
all of this. | mean we had a very sinple purpose in
putting Appendix D in here. The 742 discusses the
fact that you establish renedi ati on objectives based
on whether it's a Class | or a Class Il groundwater.
This was intended to provide a procedure for naking
that determination, that distinction, and that's what
it's there for, it's not --

MR REOIT: But Gary, doesn't Appendix D,
nunber 2 here, create a presunption that a straddling
unit is Cass I? | nean it's not just procedural.

MR KING Well, tell nme, does 620 answer
t hat question?

MR REOCIT: No, | don't think 620 answers
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that question. But | just want to nake sure the Board
under stands that question, that it's being asked, a
really inmportant question, that's really a 620
guestion that was not resolved in 620.

MR KING It's a 742 question because the
i ssue comes up under 742 and will cone up under 742.
So we wanted to try to answer that question in this
proceeding. | don't want to go back and reopen 620 to
answer it there. W want to try to answer questions
related to how you determ ne renedi ati on objectives in
the context of this proceeding. And if there isn't --
you're right, there is a question about how do you
handle a straddling unit. W felt that the nore
environnental |y protective way to do that was to do it
the way we're doing it here.

HEARI NG OFFI CER DESHARNAI S: Way don't we go
ahead and take a ten minute break and we can answer
any additional followup on this when we get back

(A recess was taken.)

HEARI NG OFFI CER DESHARNAI S:  Let's go back on

the record, please. W' ve been addressing questions
concerning 742 Appendi x D. Does the Agency have
anything further on that section at this tine?

M5. ROBINSON:  No, we do not.
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HEARI NG OFFI CER DESHARNAI S:  Are there any
addi tional followup questions on that section at this
time?

(No response.)

HEARI NG OFFI CER DESHARNAI S:  kay, t hat
brings us to the --

M5. McFAWN:  Before we nove on then can | ask
will the conmttee be testifying about this at all or
will there be any further testinony fromthe Agency or
the conmttee, any further consideration of our
di scussi on about Appendi x D?

MR RIESER. Wth respect to the commttee,
there may be on this issue. That is sonething the
committee has to discuss. Harry Walton was invol ved
in the 620 proceedings significantly with all our
clients, so it may be sonething we'll | ook at.

M5. McFAWN: |s there any chance that
Appendi x D and especially this | anguage ori gi nat ed
with the conmttee, or is this fromthe Agency?

MR KING It's fromthe Agency.

HEARI NG OFFI CER DESHARNAI S:  Wul d t he Agency
be intending to address this further?

MR KING | don't know. | was trying to
summari ze our position as clearly as |I could. [If that
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was understood, then | don't think we have anything
else really to add.

M5. ROBINSON: We nmay address the issue
further in public comrents, but at this point | think
t he Agency needs to reconvene on its own and just nake
sure that we're clear

HEARI NG OFFI CER DESHARNAI S: kay, thank you.
M. Reott, you had indicated that you had two
addi ti onal questions remaining on --

MR, REOIT: Yeah, | had the only questions on
engi neered barriers, Part 1100. There are questions
32 and 33.

HEARI NG OFFI CER DESHARNAI S:  Wbul d you pl ease
begi n by reading the questions into the record,
pl ease.

MR REOIT: How will the Agency, nunber 32,
how wi Il the Agency nmake certain that engineered
barriers such as paving remain intact and in place in
the future?

MR KING | think that's one of the
functions of an institutional control. That's why
we' ve al ways coupl ed the notion of an engi neered
barrier with an institutional control. That's
primarily going to be the responsibility of owners,
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successi ve owners to make sure that that engi neered
barrier remains in place.

| anticipate at sone point we'll end up doing sone
spot checking of these sites to see if things are
bei ng mai nt ai ned.

M5. McFAWN:  What will you do if you find out
they' re not being mnaintai ned?

MR KING Well, the rules provide a process
for voidance which would begin with a notification to
the owner that would identify our findings that a
barrier was not being maintained, and then it would be
gi ven an opportunity to correct that. |If they didn't
then the letter could be -- the NFR letter could be
voi ded.

HEARI NG OFFI CER DESHARNAI S: M ss Rosen?

M5. ROSEN:  How woul d that work in the
context where you don't have a No Further Renediation
Letter that's acting as your institutional control?

MR KING You still where you have a -- for
i nstance where you have a deed restriction, you stil
have an NFR determ nati on which woul d be voi dabl e.

MR, FEINEN: M question was al ong those
lines. Wen you say voi dance procedures, are you
tal ki ng about the voi dance procedures in 742 if there
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are any, or 732 like we talked -- well, the hearing
that was hel d yesterday, or 7407

MR KING | believe they're all pretty
simlar. W tried to keep them as consistent as
possible. As | was saying, | think we have to | ook at
the individual rules that are governing that. They
were intended to be consistent.

M5. ROBINSON: Could I ask a clarifying
guestion here? Gary, if we're |ooking at procedures
to void an NFR letter, say it's a LUST site, would we
then look to 732 for those procedures?

MR KING That's correct.

M5. ROBINSON: And likewise, if it were a
site renmediation site, would we then | ook to the Part
740 procedures for voiding an NFR letter if that were
the issue?

MR KING That's correct.

HEARI NG OFFI CER DESHARNAIS: M. Reott?

MR, REOIT: As a practical matter does the
Agency view any standards as to whether pavenent's
bei ng mai ntai ned, quote, unquote, how will someone
know whet her they're doing what the Agency thinks they
ought to be doi ng?

MR KING Well, there will be a condition
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relative to an engineered barrier, that's one of the

conditions of the NFR determ nation. So | suppose if
sonmebody wants a specific set of mmintenance criteria
in there, | suppose they coul d propose those.

MR REOIT: Ckay.

M5. ROBINSON: Is it possible that if they're
using a cenent block, like a paved parking lot or
somet hing as an engineered barrier, that it mght be
inthe NFR letter that they maintain that so that
there's not significant cracks where sonething could
mgrate? Wuld that be a possible exanple?

MR KING Yes, | think so

MR, REOTT: Nunber 33, if caps are recognized
engi neered barriers for the mgration to groundwater
pat hway, and there's a cite here to the portion of
this subpart that recognizes that, 742.1105(c) (1) (A,
shoul d 742.305 and 742.320 be anended to allow the use
of engineered barriers to exclude the migration to
groundwat er pat hway, you know, through a cap?

MR KING No, | don't think so. That's not
the way 320 is functioning. Really what 320 is
assumng is that you really have contam nation in the
groundwat er already, and in that context a barrier
isn'"t doing any good. | nean you're not |ooking at
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the mgration of groundwater pathway under 320, you're
| ooking at the actual groundwater itself. So it's a
little bit -- you' re conparing apples and oranges to
do that.

MR REOTIT: Well, let me just foll ow up,
Gary. You know, there are various requirenments in
Part 742.320 for excluding the ingestion of
groundwat er pat hway, 742.1105 the Agency recogni zes
that a cap is a recognized and accept abl e engi neered
barrier for the groundwater ingestion route, and -- |
guess what I'mlooking at is it sort of seens
i nconsistent to recognize that a cap i s an engi neered
barrier back in Section 1100, but not in the Subpart C
determ nati on for pathway excl usion.

MR KING Wll, I don't -- they're
di fferent, because if you | ook at 1105(c), we've
descri bed the ones that are applicable for the
mgration to groundwater portion of the groundwater
i ngestion route, and then we've got other engi neered
barriers, this is under (c)(4), which talk about the
actual ingestion of groundwater exposure routes.

So we have really followed the I ogic of that

there's two portions to the overall groundwater
i ngestion exposure route. There's the mgration of
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contam nants through the soil to the groundwater, and
t hen nmovenent of the groundwater -- contam nants in
t he groundwater to the exposure point.

And | think what you're suggesting be done, you
can't do it, because as | said, like | said before,
you' re m xi ng appl es and oranges. Because 320 is not

| ooking at the m gration to groundwater.

MR, REOIT: It's looking at both parts of the

groundwat er ingestion route?

MR KING No, it's just |looking at the
latter, it's only looking at the portion dealing with
how t he contamni nation noves in the groundwater.

MR, SHERRILL: W have said under testinony
that under this 742.320 that when you excl ude the
groundwat er ingestion exposure route, you're excluding
both. But what we're doing in 1105 is we're breaking
down those two conponents as far as under engi neered
barriers.

MR, REOIT: To nake the two portions
consi stent then, wouldn't it be appropriate
to amend 320 to say that with regard to that one
portion of the groundwater ingestion route, a cap is a
recogni zed nmeans of controlling that exposure route?

MR KING You know, when we were first --
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when we were first discussing -- began discussing this
issue with the advisory comrittee back in the spring
of this year, we had internally put together sonething
that woul d have dealt with this nmigration to
groundwat er exposure part, but it was really a long --
I mean it was -- you know, it would be another whole
section of material that you' d have to deal wth

I mean it would be its own kind of conplicated
thing. And that was as we tal ked to the advisory
conmittee, | mean their preference was to go with the
procedure that's outlined in 320 as opposed to the
m gration of groundwater aspect.

MR REOIT: So other than that was their
preference, is there any reason you can think of that
you couldn't amend 320 to provide that a cap does
excl ude that pathway, that portion of the groundwater

pat hway?

MR SHERRILL: An attenpt was made to address

how you coul d exclude the nmigration to groundwater
route. There is a literature review and so forth, and
there was not a consensus on how that particular -- if
you wanted to just ook at only that particular route,
inarule format with equations and so forth, how you
coul d exclude that route, and so what we envision is
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t hat nost people if they're going to try to -- if
they're going to just try to exclude this mgration to
groundwat er route, just that portion of it, that
they're going to do it under 742.925.

MR REOCIT: In Tier 3 then

MR SHERRILL: Correct.

HEARI NG OFFI CER DESHARNAI S:  Fol | ow up
guesti ons.

MR NICKELL: In line with that then it would
seemthat it would be the Agency's position then that
a cap by itself would not be sufficient to exclude the
pat hway of migration to groundwater, which is what you
woul d be asking to be done by anmendi ng Subpart Cto
i ncl ude caps as a way to exclude mgration to
groundwat er pat hway.

MR SHERRILL: If I can -- you know, just a
cap in itself would not exclude the nmigration to
groundwat er route.

HEARI NG OFFI CER DESHARNAI S:  Excuse ne, could
you identify yourself for the record?

MR NI CKELL: Chris Nickell, I"'mwth the
| EPA Bureau of Land.

HEARI NG OFFI CER DESHARNAI S:  Thank you. Any
addi ti onal followup questions?
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(No response.)

HEARI NG OFFI CER DESHARNAI S: Movi ng on, then
that finishes up the original prefiled questions. W
do have a set of additional prefiled questions that
were filed.

MR RIESER Now that it's late in the
afternoon | ask ny heavy technical questions here to
keep everybody awake, but 1'll try to get through
these as quickly as I can. These are sone questions
filed on behalf of the Illinois Petroleum Council in
particul ar.

In Tier 2 is it correct that chem cal specific
default degradation rates, as listed in Appendix C,
Tabl e E, can be used in Equation R26?

MR, HORNSHAW  Yes.

MR RIESER In Tier 2 is it correct as
stated in Section 742.810(a)(1)(H) that the first
order degradation constant to be used in Equation R26
can be obtained either from Appendi x C, Table E, or
from "neasured groundwater data"?

MR KING You know, it says that, and after
we saw that we realized we shouldn't say it that way.
That phrase shouldn't be there at all. That really
shoul d be a Tier 3 issue.
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So | mean we're planning on going back and taking

that phrase "or from nmeasured groundwater data" out of
Tier 2.

MR, RIESER: Ckay, but under Tier 3 the first
order of degradation constant could be a neasured
val ue?

MR, HORNSHAW That's correct. And actually
we | ooked further into that when we got this
additional set of prefiled questions. W don't
believe it's appropriate that measured groundwater
data referred to in the field type of neasurenents,
the degradation if it's neasured in the field is nost
likely going to be confounded in with |oss of a
chemi cal due to dispersion in all three directions, so
we feel that the degradation rate should be neasured
in the |aboratory, and there are at |east four ASTM
standard nethods for doing that in the |lab

HEARI NG OFFI CER DESHARNAI S:  Excuse ne, could
the Agency clarify that the changes to the | anguage
concer ni ng nmeasured groundwat er data woul d be
addressed in the next errata sheet?

MR KING That's correct.

HEARI NG OFFI CER DESHARNAI S:  Thank you.

MR, RIESER. So are you saying you woul d not
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approve a Tier 3 denonstration the first order of
degradati on constants based on field nmeasurenent?

MR HORNSHAW At this tinme we're not aware
of measures that can effectively ferret out the |oss
of compound that's truly due to degradati on of the
conmpound versus | oss of the conpound due to dispersion
on the X, Y and Z axis.

MR RIESER If you took the current nodel
and had the information about -- tal ked about velocity
along the centerline and actually nmeasured that,
couldn't you use that sane nodel and use that to
cal cul ate the dispersion, I'msorry, not the
di spersion but the first order of degradation
const ant ?

MR, HORNSHAW  You woul d al so need to have
estimates of the dispersion in the Y and Z direction
too, as well as along the centerline of the boom

MR RIESER. So if you had that information
to control the dispersion, would that allow you to
calculate with field nmeasurenments the first order
degradati on constant?

MR, HORNSHAW | suspect it could be done. |
m ght add that woul d be done under Tier 3.

MR RIESER  Understood, understood.
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Assum ng source and free product renoval, if
site-specific data taken over a period of tine
denonstrates that a dissolved chen cal groundwater
plume is stable or shrinking, is this a sufficient
denonstration pursuant to 742.805(a) (4) and (5)
respectively to denonstrate that groundwater within a
m ni mum set back zone of a well will neet Tier 1
groundwat er renedi al objectives and groundwat er
di scharged into surface water will neet the applicable
surface water standard for that chem cal ?

MR, SHERRILL: No.

MR R ESER Wy not?

MR SHERRILL: You could -- it's sonewhat
common to have a -- you could have a stable or
shrinking plume but it is still mgrating, and it can

be migrating to soneone's potable supply well.

MR Rl ESER: If it's stable --

MR SHERRILL: | did not interpret -- when
you said stable, | did not interpret -- | interpreted
that it could still be noving.

MR RIESER | think stable here was neant in

the sense of static or not noving. And shrinking was
used in the sense of getting smaller
MR KING | think John's point still holds,
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you still -- whether it's stable or shrinking, if you
have a well in that plune, it wouldn't neet those
criteria.

MR RIESER. Ckay. So if you would al ready
i npact the well, then it wouldn't nmeet those criteria,
| understand that. But | guess the other assunption
that we needed to put here is assum ng that that was
not the case, that having established the extent of
the contamni nation and establishing by virtue of field
measurenents that it wasn't getting |larger, either not
getting larger or in fact getting snmaller, would that
be -- and assuming that it did not inpact the m ninmm
maxi mum set back zone of well or surface water system
woul d that be a sufficient denonstration?

MR CLAY: | think there would need to be a
| ot of data, because we see a difference in
concentrations on quarterly sanpling all the tine.

One tinme it's up, one tine it's dowmn. | nean they're
all over the place.

So | think there's a lot of different situations
that could indicate or could give you a fal se
indication that it is shrinking or stable.

So there woul d probably have to be a | ot of data
coll ected over a long period of tinme for us to nmake
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that denonstration. Ken, do you have anythi ng?

MR LISS: No, you're going to nake the
decision basically on a limted anount of data over a
certain period of tinme, a snapshot. John's earlier
description when we tal ked about the setbacks, what if
sonmebody devel oped groundwater in the area, maybe due
just to construction, dewatering, that night cause
that to be nobile.

Now | mean in the future, also the chemica
di spersion itself is a slower process, and | guess we
woul d want to take that into account. Just because
you m ght show based on this tinme data, this snapshot
that things appear to be stable, there m ght be the
chem cal dispersion itself that's occurring.

MR RIESER: But if you had sanpling over a
period of tine, and had a nmechani sm such as an
institutional control where you could rule out other
i nfl uences on the groundwater system such as the one
you described --

MR, LISS: You nean such as nonitoring and
some responsive action?

MR, RIESER: Well, nonitoring, yeah, |I'm
tal ki ng nmonitoring novabl e free product.

MR KING Well, I think we probably can

CAPI TOL REPORTI NG SERVI CE, | NC
SPRI NGFI ELD, ILLINOS 217-525-6167



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

181

devi se enough criteria as we sit here to finally get
to the kind of the conclusion we want to get. But,
you know, what it really comes down to is there would
be a ot of site-specific factors to consider before
you reach that kind of conclusion

MR, RIESER. Site-specific factors having to
do with enough information to reach that concl usion
and enough information to denonstrate that stability,
that those conditions would maintain over tine.

MR KNG Right.

MR WATSON: |'ve got a followup question

HEARI NG OFFI CER DESHARNAI'S: M. Wit son?

MR, WATSON: Once you' ve made the appropriate
denonstration during your -- as you refer to as a
snapshot, is it true that your obligations wth
respect to these establishnent of these renediation
obj ectives has been satisfied?

MR LISS: W're tal king about source and
free product renoval is what we're tal king about. |
t hought we were in the context of |eaving free product
behind. 1'd say that the snapshot in tinme is
appropriate to evaluate that these things can be left
there and your obligation based upon the current
snapshot, you know, is satisfied with these
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obj ecti ves.

MR, SHERRILL: When we nake any of our
determ nati ons we base it on the informati on we have
at hand, you know, whether it be long termor -- |

mean all historical data and up to that present. And

that's what the information is made on. If | think --
| think this is what you're getting at. |[If conditions
change upon which we nmade that NFR | believe sone of
the NFR s we've witten, | nmean we state in there we

made t his decision based upon the information we have,
and so if those conditions change, there could be
steps taken to void an NFR

MR WATSON: To the extent there's any post
renedi ati on obligations to do sanpling or confirmsite
condi tions, that would be included in the NFR, is that

right?

MR SHERRILL: Well, correct, but | can think

of a scenario. | mean if you had a site -- | guess
this relates back to criteria on when an NFR is voi ded
or steps to take to void an NFR
MR WATSON:  Ckay.
HEARI NG OFFI CER DESHARNAI S:  Addi ti ona
fol |l ow up?
(No response.)
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MR, RIESER: (Going on to ny question four
Can a site-specific and conmpound-specific degradation
rate be determ ned by calibrating Equati on R26 using
site-specific data obtai ned over tine, and can
Equati on R26 be used with this degradation rate in
742.805(a) (4) and (5)?

MR KING Is this the sane question --

MR R ESER | think it's basically the same
guestion which is --

MR KING kay. And it would be basically
t he same answer.

MR, RIESER. And ny understandi ng of the
answer was yes.

MR, HORNSHAW Wth a lot of site-specific
dat a.

MR, RIESER | guess the fundanental question
is, you know, the Tier 2 basically requires that
certain nodel i ng be done, and the fundanental question
is if you have actual site data, instead of a nodel,
in other words, the nodel is there to predict the
results, and you've got the site data over tinme which
gi ves you a picture of what those -- of howthis
system actually operates over a time period, is it
acceptable to use those results in a Tier 3 setting?
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MR, HORNSHAW It's approved in Tier 3 and
then the results are plugged into the Tier 2 nodel.
Is that what you're asking?

MR RIESER | think even whether nodel is
used or not, that that actual site data will tell you
what the site -- howthe site's going to behave
i nstead of the nodel, and is that acceptable for the
Agency to use the real tinme, real data, rather than
nodel ing information to determ ne how that site's
goi ng to behave?

MR, SHERRILL: Wien | read calibrating
Equati on R26, under 742.910 we have the provision
that, you know, alternative nodels can be proposed.

MR RIESER And as | said, | think I'm
tal ki ng about using -- as opposed to nodeling, using
real data to denobnstrate how that system behaves,
assum ng you had enough data to make t hat
denonstrati on.

MR OBRIEN: But |I think the point he was
making is that in practicality you pick a point to put
your nonitoring well in, and then you extrapolate from
the data you collect fromyour nonitoring wells based
upon your original nodel of how things work to
describe it, and that's what he was getting to when he
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tal ked about calibrating the nodel using actual site
dat a.

MR RIESER Ch, | see. (kay.

HEARI NG OFFI CER DESHARNAI S:  Moving on to the
next question.

MR RIESER  And | think nunber five is
really along those -- | believe nunber five's also
been answered in the affirmative, that this nonitoring
over a specified period of tinme to acquire data to
denonstrate that a chem cal plume is stable or
shri nki ng.

Just let me go on to six. Under Tier 3 can the
i nhal ati on pat hway be elim nated by neasuring soi
vapor concentrations at the site?

MR, SHERRILL: | know under six, you know,
just a clarification, we don't use the word elim nate.

MR, RIESER.  Thank you.

MR SHERRILL: Pl ease excl ude.

MR R ESER  Exclude it.

MR, SHERRILL: But this measuring soil vapor
concentrations, the concern there is, you know, you
can neasure them one day, and then due to disturbances
at the site we may have a control that we woul d nmake
the NFR determ nation based upon the information that
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we had, so things that -- this thing of |ike vapor
concentrations, you have tenperature changes, whether
there's been rain events before and after when you do
this measuring. So other things go into this, and
guess under a sinple answer woul d be yes, but there's
ot her things, other considerations that go into it.

MR RIESER But the other considerations
woul d be whether they're representative of site
condi tions, and so it would eval uate how t hose
nmeasurenents were taken and nake sone determination
about whether they were representative of site
conditions, is that correct?

MR SHERRILL: Correct.

MR. RIESER: Seven is taken care of by the
changes that we started the day tal king about.

Eight, with regard to the variable GMbg in

Appendi x C, Table B --

MR REOTT: obj.

MR, R ESER: Thank you, for people who know
t he al phabet. |If the Agency used USEPA Heal th Based
Levels fromthe SSL for deriving Tier 1 soi
renedi ati on objectives for contam nants whi ch do not
have an MCL, and identified those values in the newy
added Appendix C, Table F, should not those sane
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val ues be used in this table, that being Table B?

MR HORNSHAW We chose the USEPA Heal th
Based Levels to try and maintain consi stency as much
as possible in the Tier 1 approach. When we got to
the Tier 2 approach we felt it was probably nore
appropriate to use state values, and that's why that
table was only intended to be used to calculate Tier 1
val ues.

As | stated in ny testinmony, we put that table in
because consultants were calling and sayi ng how cone |
can't recreate the Tier 1 nunbers using the Tier 1
groundwat er renedi ati on obj ecti ves.

And the reason for that is there were sone
significant differences in a few cases of
noncar ci nogi ns, so we put that table in so people
could recreate the Tier 1 nunbers.

MR RIESER If you used the SSL's for
creating the Tier 1, then why isn't it appropriate to
use themin -- and in doing so you ran themthrough
that same SSL nodel that at |east forns the basis for
Tabl es A and B under Appendix C, why isn't it
appropriate to use those sane values for a Tier 2
denonstration?

MR, HORNSHAW As | stated before, we thought
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in Tier 1 only we wanted to naintain consistency as
much as possible with USEPA' s | ook-up table which was
intended to be applied nationwide. W feel it's nore
appropriate in Tier 2 to use the state's groundwat er
criteria as the val ues.

MR R ESER And the basis for that is what?
Wy is it nore appropriate?

MR HORNSHAW In Tier 1?

MR R ESER In Tier 2.

MR HORNSHAW In Tier 2 1 guess it's just an
Agency deci sion

MR R ESER And it's based on?

MR KING It comes down to really you have
to nmake a decision as to how things are going to be
put together, and perhaps it woul d have been nore
logical for us to use the state derived nunbers and
t hen devel op ot her cl eanup objectives under Tier 1
That perhaps woul d have been a nore consi stent way of
doi ng things.

| think we didn't want to do that. | think you
woul d end up generating for those contam nants in at
| east a nunber of occasions you' d be coming up with
renedi ati on obj ectives which are nore conservative
under Tier 1.
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W felt that the Tier 1 nunbers were -- that the
SSL docunent had come up with were consistent enough
So it really was not so nmuch a question of using the
SSL process in Tier 2, but whether should we use those
state nunbers in Tier 1. W concluded that those
woul d generate nunbers that would be nore conservative
t han we needed.

MR, RIESER: But having decided to use the
SSL values in Tier 1, why not use themin Tier 2 as
wel | ?

MR KING Well, | think we saw the Tier 2
process as being nore of a -- nore of a -- | don't
know if state oriented is the way to do things, but
there you're taking the renedi ati on objectives in --
for groundwater and doing the calculations in Tier 2
based on those. So that otherw se you' d be using a
nunber, your input nunber for your groundwater
obj ective would not be consistent with what's in Tier
1 for those groundwater nunbers.

MR, RIESER. But | thought the Tier 1 was the
SSL's. So we're tal king about using the SSL's in Tier
1 and in Tier 27?

MR KING No, | don't think that's what
we' re sayi ng.
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MR, RIESER It was ny understandi ng that
Tier 1 is the SSL, but Tier 2 is the state val ues and
the question is why you use the --

M5. ROBINSON: Could we maybe have a five
m nute break to caucus?

M5. McFAVWN:  Why don't we nove on to
questions 9, 10 and 11. | think everyone's getting
rather tired, and the Agency has tried to answer this,
and why don't you take the next -- you know, take a
| ook at the transcript afterwards and see if you need
to readdress it or if you're satisfied with your
answer .

MR RESER |I'mfine with that.

M5. McFAWN:  Ckay. | just -- the reason
interjected here is | would note that | think that
exhaustion is setting in. So | just mean these are
very conpl ex questi ons.

MR RIESER And | understand that, so
woul d I'i ke to have that question answered. | don't
believe it's answered, but I'"'mwlling to just nove
on. MR, McFAVWN: Ckay, you can al ways
provi de testi nony on what you think would be the right
answer as well.

MR R ESER Right. N ne, in Appendix -- oh
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I have a question about Appendix B, Table F. | note
that there are attributions for sone but not all of
the values as either fromequation -- that's 17 from
the health based limt or fromthe 620 standards. And
for those that aren't attributed, where are they fron?

MR, HORNSHAW Coul d you repeat that again?

MR RIESER: In Appendix B, Table F, there
are notes on what I'mcalling attributions to sone but
not all of the values. And for those values w thout
footnotes, where are they fron? This is not all of
them but just generally.

M5. ROBINSON: Is this a new question?

MR RESER It is a new question, |'msorry.
There's so nuch to explore here.

HEARI NG OFFI CER DESHARNAI S: W'l take a
five mnute break now and then we'll continue.

MR RIESER | can nove on to the --

M5. MFAWN  We' | take a break.

MR RIESER: We'll take a break? kay.

(A recess was taken.)

HEARI NG OFFI CER DESHARNAI S:  If we coul d get
ready to reconvene, please. W have three renaining
prefiled questions, and the additional prefiled
guesti oned are nunber 9, 10 and 11.
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VWhat we're going to do is we'll have those
qgquestions read into the record by the proponent, have
t he Agency response, not allow any followup at this
time. |If there's any followup, that will occur next
time.

M5. McFAWN.  |s that acceptable to you, M.
Ri eser?

MR RIESER: Sure. Number 9. In Appendix C
Table B, a value for both infiltration rate or "I" and
for infiltration rate for mgration to groundwater
mass |imt equation, Iml, is provided. Functionally
are there any differences between these infiltration
rates? |If so what are the differences?

MR, SHERRILL: Yes, they are fundanentally
different. This is a good question that also rel ates
to question ten. In the Part 742 appendices the val ue
under the ASTM RBCA infiltration rate is .3 neters per
year. This "I" is the default rate in the ASTM
standard. | just want to note that .3 neters is
approximately 11.7 inches a year

For the 742 SSL's the infiltration rate equals .3
nmeters per year, which we adopted fromthis ASTM and
RBCA standard. Under the USEPA SSL user's gui dance
provides an infiltration for the mass limt the Iml
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is .18 neters a year, and I'll explain how these two
infiltration rates are functionally different.

"I" is just one paraneter that is used to
calculate a dilution factor. \Wen devel opi ng a new
dilution factor all assunptions and inputs nust be
reviewed and not just infiltration

I would like to point out that a dilution factor
of ten was originally proposed by the USEPA during
1994, but after nuch national review was revised to
20. A dilution factor of 20 provides a | ess
restrictive renedi ati on objective than a dilution
factor of ten

So when we were discussing infiltration for the
SSL infinite source nodel, we need to review the
dilution factor inits entirety. The dilution factor
in the numerator is one plus the aquifer hydraulic
conductivity times hydraulic gradient tines the m xing
zone depth, and then the denom nator is infiltration
rate tines source length parallel to groundwater flow

And this is a quote out of the USEPA Soi
Screeni ng Qui dance User's @uide, "Because of the
uncertainty resulting fromthe wide variability in
subsurface conditions that affect contam nant
mgration in groundwater, defaults are not provided

CAPI TOL REPORTI NG SERVI CE, | NC
SPRI NGFI ELD, ILLINOS 217-525-6167



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

for the dilution nodel equation. Instead, a default
of 20 has been selected as protective for contam nant
sources up to half acres, a half acre in size. A
further discussion of the basis for this default is
provi ded and a description of the mass Iimt analysis
is provided in the USEPA techni cal background
docunent”, and we provided earlier testinony on this
source size versus site size

The dilution factor is denonstrating as
cont am nant, as contam nation of the soil |eachate
nmovi ng through the soil and groundwater and
cont am nant concentrations are attenuated by
absorpti on and degradati on.

In the aquifer, dilution by clean groundwater
further reduces concentrations before the
contam nati on reaches a receptor point. This
reduction is expressed as a dilution attenuation
factor. The | owest possible DAF is one, neaning a
situation where there is no dilution or attenuation of
a contamnant. That is where the concentration in a
receptor well is equal to the soil |eachate
concentrati on.

Here's ny second point. It gets shorter. The
USEPA SSL gui dance addresses only one of the dilution
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attenuati on processes, contam nate dilution in
groundwat er, while Part 742 does allow for degradation
t hrough this RBCA equation that we've been di scussing
earlier. The mxing zone equation is derived froma
wat er bal ance relationship to calculate a
site-specific dilution factor

Now in regards to this, that's in regards to the
big "I". Now, the Iml, the mass limt soil level for
mgration to groundwat er approach represents the | evel
of contam nation in the subsurface that is stil
protective when the entire vol une of contamni nation
| eaches over the 30-year exposure duration and the
| evel of contamination at the receptor does not exceed
the health based limt.

More site-specific information is utilized in this
mass |imt nodel. |In other words, when you use the
mass |imt nodel you know nore about your site than
when you' re using the other nodel.

And consequently a less restrictive infiltration
rate is used. So this big "I" is used for the
infinite source assunption nodel, while the Iml is
used for when the source area and depth vol une of the
source are known or can be reliably estimted. That
ends my quot e.
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MR, RIESER: Thank you. And at the Hearing
O ficer and Board menbers direction I'mnot going to
followup on this. 1'lIl reserve the right to do so in
the future.

Going on to 10, in Appendix C, Table C is it
accurate that the Donmeni co nodel does not include
constituent retardation?

MR LISS: It's true.

MR RIESER  Shoul d not retardation be
i ncluded either in the definition of groundwater
velocity U= Ki/OQR where Ris retardation
factor = 1 + Kdps/Q, or included directly in R15 and
R267?

MR LISS: First of all | can't find a
citation that references that configuration that you
put in here for that term | found two that are
simlar, but they're not the sanme by any neans.

Should a retardation factor | guess it could be
applied, the author of the nodel itself Donenico says
in his paper, which is referenced in Exhibit F to John
Sherrill's testinony, that it can be applied to the

formul a.

MR, RIESER: Ckay. Thank you. And again |I'm

wai ving the followup until the foll ow ng hearing.
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M5. McFAWN.  Thank you, M. Rieser.

MR R ESER In 11, in Table C, Equation R11,
which identifies the subsurface soil volatilization
factor, does the Agency agree that ASTM overstates the
rate of vapor rel eases from subgrade soil s?

MR SHERRILL: W don't know that to be the
case. | guess that would be a question for ASTM is
that correct?

MR, HORNSHAW Wl |, or sonebody to
denonstrate.

MR SHERRILL: O sonebody to denonstrate.

MR RIESER. Wul d the Agency consi der
anendi ng the definition colum for Rl1 to note
"whi chever is |ess between L11 and R4"?

MR, SHERRILL: | guess the answer would be no
at this time, unless we had this information presented
to us to nake this denonstration.

MR, RIESER:. Thank you. And based on the
direction of the Hearing Oficer, that will concl ude
my questioning. But | reserve the right to ask
further questions on these, and also there is one
ot her question that we were di scussing and cut off
di scussion right before the break, that I'mreserving
further questions on.
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M5. MFAWN  And that's correct. Did the
Agency find that answer during the break by any
chance? it had to do with footnotes.

MR R ESER |I'msorry, there were two ot her
guestions right before the break where the Agency was
--and I"'mwilling to wait for the next hearing to get
final answers on both of those.

M5. ROBINSON: W can answer the footnote
guesti on.

M5. McFAWN Pl ease do.

MR, HORNSHAW  Goi ng back to Appendi x B,
Table F I think it is, the chemcals |isted under
Class | that do not have footnotes were chenical s that
were derived using Subpart F of 620. Specifically
those are chemicals that are O ass C carci nogens and
USEPA's Health Based Limit is one in a mllion risk
value. And since the legislation only identifies A
and B carci nogens as those which nust be treated as
carci nogens, we recalculated the Cass | groundwater
obj ective using the procedures of Subpart F and the
noncancer end point.

And for those chemicals listed under Class Il that
do not have a footnote, those values were derived as |
di scussed in ny testinony using Agency policy on the
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equi valent of a Cass Il health advisory using the
estimation of treatnment or renoval, renovability from
G ass Il groundwater using nethylene chloride and

et hyl benzene as cutoff chem cals as | discussed in ny
testi nmony.

MR, RIESER  Thank you.

M5. ROBINSON: Could you just state for the
record what the other question is that we're going to
do in January? | don't know that | heard it.

MR RIESER. It was nunber eight.

M5. ROBINSON: Just for foll owup purposes?

MR RIESER  Yes.

V5. ROBI NSON:  Ckay.

M5. McFAVWN.  We agreed earlier that the
Agency would | ook at that and see if it had anything
further to add.

MR RIESER  Yes.

M5. McFAWN: If not you're free to offer
testi nmony.

MR RIESER  Yes.

HEARI NG OFFI CER DESHARNAI S:  Thank you, M.
Rieser. That brings us to the initial ending of the
prefiled questions and the end of this hearing. |
woul d note that a second hearing is scheduled to begin
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January 15th. It will be held at 201 Municipal Center
West, Seventh and Monroe Street, Council Chanbers,
third floor here in Springfield.

This will be to address testinony from ot her
interested parties and questions directed to those
wi tnesses. We will actually begin with any remnaining
followup to these questions fromthe Agency that we
wer e di scussi ng here today.

Prefiled testinmony for the second set of hearings
must be filed with the Board on or before Decenber
23rd, 1996. And prefiled questions for those
testifying nust be filed on or before January 6th,
1997. \When prefiling please contact the Board to
obtain the current copy of the service list.

M5. McFAVWN. | would just note that when we
resume these hearings in January | woul d hope that the
guestions that the Agency has would be fairly brief at
the outset because we will be anxious to have those
who have prefiled testinony be at the hearings and
avail -- allow us to have enough tine for themto give
their testinony and have questions posed to them

So for the nost part we would then at the
conclusion of the prefiled testinmony and the questions
to those participants, that's when we will return if
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we need to further questions of the Agency. That's
how | see January really shaping up
Thank you for your time today. | know the

conditions here were rather warm it was a rather |ong
day and hopefully at the Municipal Center it will be a
ni cer atnosphere.

HEARI NG OFFI CER DESHARNAI S:  Does t he Agency
have anything further at this tinme?

M5. ROBINSON: Not at this tine.

HEARI NG OFFI CER DESHARNAI S:  This hearing is
adj ourned. Thank you.

(Which were all the proceedi ngs held on

the hearing of this cause on the date.) 14
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