
BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

RECEIVEDPEOPLEOF THE STATE OF ILLINOIS, ) CLERKS OFFICEComplainant, ) AUG 152005) PCB96-98

STATE OF ILLINOIS/ DnIlutiofl control Boardv. ) Enforcement))
SKOKIE VALLEY ASPHALT, CO., INC., )
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NOTICEOF FILING

PLEASE TAKE NOTICE thatI havetodayfiled with theOffice of theClerk of thePollution
ControlBoardtheRESPONDENTS’MOTION TO STRIKE COMPLAINANT’S MOTION
FORPROTECTIVEORDERAND RESPONSETO RESPONDENTS’MOTION TO STRIKE
COMPLAINANT’S OBJECTIONTO DISCOVERYAND RESPONDENTS’MOTION-TO
COMPELCOMPLAINANT’S RESPONSETO DISCOVERYREQUEST,acopyof which is
herebyserveduponyou.
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David S. O’Neill, Attorneyat Law
5487N. MilwaukeeAvenue
Chicago,IL 60630-1249
(773)792-1333



BEFORETHE ILLINOIS POLLUTION CONTROL BOARD

PEOPLEOF THE STATE OF ILLINOIS, ) II
Complainant, ) ~

) PCB96-98
) AUGIS200S

v. ) Enforcement STATE OFILLINOIS
) Pollution Control Board
)

SKOKIEVALLEY ASPHALT, CO., INC., )
EDWIN L. FREDERICK,JR.,individually andas )
ownerandPresidentofSkokie ValleyAsphalt )
Co., Inc.,andRICHARD J. FREDERICK, )
individually and asownerandVice Presidentof )
SkokieValley AsphaltCo., Inc., )

Respondents )

RESPONDENTS’MOTION TO STRIKE COMPLAINANT’S MOTION FOR
PROTECTIVEORDERAND RESPONSETO RESPONDENTS’MOTION-TO STRIKE
COMPLAINANT’S OBJECTIONTO DISCOVERYAND RESPONDENTS’MOTION

TO COMPELCOMPLAINANT’S RESPONSETO DISCOVERYREQUEST

TheRespondents,SKOKIEVALLEY ASPHALT, CO., INC., EDWIN L. FREDERICK,

JR., individually andasownerandPresidentof SkokieValley AsphaltCo., Inc.,andRICHARD

J. FREDERICK, individually andasownerandVice Presidentof SkokieValleyAsphaltCo.,

Inc.,, by and throughtheirattorney,David S. O’Neill, hereinmovethis Boardto strike the

Complainant’sComplainant’sMotion for ProtectiveOrderandResponseto RespondentsMotion

to Strike Complainant’sObjectionto DiscoveryandRespondent’sMotion to Compel

Complainant’sResponseto DiscoveryRequestandin supportthereofstatesasfollnws:

PROCEDURALHISTORY

I. On April 7, 2005,theBoardissuedanOrderin theabovecaptionedmatter. In this Order,

theBoardgrantedtheRespondents’motionfor extensionoftime to allow for limited

discovery.
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2. TheOrderstatesthat “theBoard will granttherespondentsadditionaltime in orderto

conductdiscovery...”(Orderof April 7, 2005at 3). In theConclusionof theOrder,the

Board“grantsrespondents’motion for extensionof timeandauthorizesrespondentsto

conductdiscoveryon theattorneyfeesissue”.(Id at 4.)

3. OnMay 24, 2005, theComplainantsenta letterto theRespondentsunderthepretenseof

initiating aconferencepursuantto Illinois SupremeCourt Rule201(k), eventhoughthe

provisionsof SupremeCourt Rule201(k)do not applyto this situationbecausethe

Complainantwasnevergivenleaveto conductdiscoveryby theBoard.

4. Thehearingofficerwascopiedon theMay 24,2005 letterandconsequently,the letter

wasaddedto therecordfor thismatter.

5. On n June14, 2005 theComplainantsentanotherletter to theRespondents.

6. Thehearingofficerwas alsocopiedon theJune14, 2005 letterandconsequently,the

letterwasaddedto therecordfor thismatter.

7. On July 6, 2005, theRespondentsfiled separatemotionsto striketheComplainant’s

lettersofMay 24,2005andJune14, 2005 from therecord.

8. On July 20,2005, theComplainantfiled “Complainant’sMotion for ProtectiveOrderand

Responseto Respondents’Motion to StrikeComplainant’sObjectionto Discoveryand

Respondents’Motion to Compel Complainant’sResponseto DiscoveryRequest”.

9. The Complainantattachedcopiesofboth theMay 24, 2005 letterandtheJune14, 2005

letterto its “Complainant’sMotion for ProtectiveOrderandResponseto Respondents’

Motion to StrikeComplainant’sObjectionto DiscoveryandRespondents’Motion to

CompelComplainant’sResponseto DiscoveryRequest”.

ARGUMENT TO STRIKE

10. TheBoard’sproceduralrulesmakeno provisionsrequiringtheattachmentofdocuments

to motionsor responsesto motionsfiled with theBoard.

II. Theattachmentofthe letterswasnotnecessaryfor thefiling oftheresponseor for the

argumentspresentedin theresponse.
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12 As previouslyarguedby theRespondentsin their July 6, 2005 motionsto strike,the

letters submittedby theComplainantshouldnot bemadepartof therecordin this case.

13. UnlesstheMay 24,2005 letter is stricken,theComplainantwill be allowedto enter

informationinto therecord,that is seededwith falsestatements.

14. TheBoard’sProceduralRulesdo not offer any mechanismfor theRespondentsandthth

attorneysto respondto theaccusationsandstatementsin theComplainant’sletterof May

24, 2005.

15. Allowing theuncontestedfalse statementsin theMay 24, 2005 letterto appearin-the

recordhasthepotentialofprejudicingthetrier of factin this matter.

16. UnlesstheJune14, 2005 letteris stricken,theComplainantwill be allowedto enter

argumentsinto therecord,throughproceduresnotallowedby theBoard’s rules.

17. TheBoard’sProceduralRulesdo not offer anymechanismfor theRespondentsan4their

attorneysto respondto theargumentsin theComplainant’sletterofJune14, 2005.

18. Allowing theComplainantto presenttheselegal argumentsin therecordhasthepotential

of pr~udicingthetrierof fact in this matter.

19. Theonly reasonfor theComplainantto attachthe lettersof May 24, 2005andJune14,

2005 is to makeanotherattemptto introducefalse,argumentativeandprejudicial

informationinto therecordsthroughmeansoutsideof theBoard’sProceduralRules.

20. Becausetheseimpropermaterialsarepartofthe“Complainant’sResponseto

Respondents’Motions to StrikeComplainant’sLettersofMay 24, 2005 andJune14,

2005 RegardingDiscovery”,the“Complainant’sMotion for ProtectiveOrderand

Responseto Respondents’Motion to StrikeComplainant’sObjectionto Discoveryand

Respondents’Motion to Compel Complainant’sResponseto DiscoveryRequest”iieeds

to be strickenfrom the record.

21. The“Complainant’sMotion for ProtectiveOrderandResponseto Respondents’MotiDn

to StrikeComplainant’sObjection to DiscoveryandRespondents’Motion to Compel

Complainant’sResponseto DiscoveryRequest”shouldalsobe strickenbecausethe

Complainant’smotion for protectiveorder is both improperlyappliedandimproperly

presentedandargued.
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22. UnderIllinois SupremeCourtRule201,the“courtmayat anytime ... makea protective

order,asjusticerequires,denying,limiting, conditioningorregulatingdiscoveryto

preventunreasonableannoyance,expense,embarrassment,disadvantageor oppression(S.

Ct. Rule201 Subparagraph©)(I).

23. In thematterbeforetheBoard,theComplainantshavefailed to presentanyargumentthat

aprotectiveorder is requiredto preventunreasonableannoyance,expense,

embarrassment,disadvantageor oppression.

24. TheComplainantfails to statewith specificitywhat it is requestingtheBoardto protect.

25. TheComplainantfails to statewith specificitywhy aprotectiveorder is required.

26. TheComplainantfails to statewith specificityhow it desiresthe Boardto enforcethe

protectiveorder.

27. TheComplainantmischaracterizestheRespondents’discoveryrequestsas“abusive”

(Complainant’sMotion at 8.) whentherequestfor discoveryhavebeenreasonableand

consistentwith theBoard’sproceduralrulesandorders.

28. The Complainanthasfailed to exerciseanumberof meansto objectto theRespondents

discoveryrequeststhatwould not requireaprotectiveorderandextensiveinterventionby

theBoard.

29. TheComplainantcontinuesto hinderany efforts by theRespondentsto resolveissues

concerningdiscoveryby continuingbad-faithandunproductivepracticesincluding

issuingrequestfor discoverynot authorizedby Boardorders,continuedattemptsto file

false andinflammatorydocumentswith theBoardandinto theBoard’srecordand

makingclaimsthat theRespondentsrefuseto participatein requiredRule201 (k)

conferences.

30. Becausethemotion for protectiveorder is not properlyappliedandnot properly_argued,it

is difficult for theRespondentsto respondto theniotion andit will be difficulti’orthe

Boardto ruleon themotion. Forthis reasonaswell asfor thereasonpreviouslystated

that improperattachmentswereincludedwith thefiling, theMotion for ProtectiveOrder

shouldbe denied

3 1. In thealternative,if theBoard disagreesthat this motion shouldbe stricken,the
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Respondentsrespectfullyrequestthat themotionfor protectiveorderbe deniedfor the

reasonsstatedabove.

Wherefore,theRespondentsrespectfullyrequesttheBoardto strikethe“Complainant’sMotion

for ProtectiveOrderandResponseto Respondents’Motion to StrikeComplainant’sObjectionto

Discoveryand Respondents’Motion to CompelComplainant’sResponseto DiscoveryRequest”

from the recordin its entiretyor in thealternativedenytheComplainant’srequestfor protective

order.

%ZJJ ~t~e’
t%~idS. O~eill

David S. O’Neill, Attorneyat Law
5487N. MilwaukeeAvenue
Chicago,Illinois 60630-1249
(773)792-1333
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CERTIFICATE OF SERVICE

I, theundersigned,certifSr that I haveservedtheattachedRESPONDENTS’MOTION TO
S TRUCE COMPLAINANT’S MOTION FORPROTECTIVEORDERAND RESPONSETO
RESPONDENTS’MOTION TO STRIKE COMPLAINANT’S OBJECTIONTO DISCOVERY
AND RESPONDENTS’MOTION TO COMPELCOMPLAINANT’S RESPONSETO
DISCOVERYREQUESTby handdelivery on August15, 2005,uponthefollowing party:

Mitchell Cohen
EnvironmentalBureau
AssistantAttorneyGeneral
Illinois AttorneyGeneral’sOffice
188 W. Randolph,20th Floor
Chicago,IL 60601

NOTARY SEAL

SUBSCRIBEDAND SWORNTO ME this _____________

NOTMYPUIUC - STATE~ tiles
L ‘~‘°~

day of ________,20 ÔLc


