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I LLI NO S POLLUTI ON CONTROL BQARD
IN THE MATTER OF:
VI LLAGE OF FOX RI VER GROVE,
Petiti oner,
PCB 97- 156

VS

THE | LLI NO S ENVI RONMENTAL
PROTECTI ON AGENCY,

e N e e e e e e N N e

Respondent .

The following is the transcript of a hearing
held in the above-entitled nmatter, taken
stenographically by Geanna M laquinta, CSR a
notary public within and for the County of Cook and
State of Illinois, before Mchael Wllace, Hearing
Oficer, at 408 Northwest H ghway, Fox River G ove,
[Ilinois, on the 17th day of Septenber 1997, A D.,

commencing at 9:30 a.m
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I LLINO S POLLUTI ON CONTRCOL BOARD
100 West Randol ph Street
Suite 11-500
Chi cago, Illinois 60601
(312) 814-4925
BY: MR M CHAEL WALLACE

I LLINO S POLLUTI ON CONTROL BOARD MEMBERS PRESENT:

M. Mchael Wallace, Hearing Oficer

I LLI NO S ENVI RONVENTAL PROTECTI ON AGENCY MEMBERS
PRESENT:

Ms. Margaret Howard
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THE HEARI NG OFFI CER  Pursuant to the
direction of the Illinois Pollution Control Board, |
now call docket PCB 97-156. This is the permt
appeal of the Village of Fox R ver G ove versus the
[l1linois Environnental Protection Agency.

May | have appearances for the record,

pl ease?

MR, ROSENTHAL: My nane is Peter
Rosenthal. I'mwth the firmof Rosenthal, Mirphey,
Cobl entz and Janega of Chicago, Illinois. 1I'm

appearing on behalf of the village of Fox R ver
G ove.

THE HEARI NG OFFI CER For the Environnenta
Prot ecti on Agency.

M5. HOMRD: Margaret Howard. |'mthe
attorney for the Illinois Environnental Protection
Agency.

THE HEARI NG OFFI CER:  Thank you.

Let the record reflect there are no
ot her appearances at today's hearing.

The notice was given of this hearing in
the Northwest Herald on or about August 8th of
1997. | also noticed that the notice was posted

downstairs on the village hall board, and so I guess

L. A REPORTI NG (312) 419-9292
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we're ready to go.

Do you wi sh to nake an openi ng
st at ement ?

MR, ROSENTHAL: Yes.

This matter is an appeal from
conditions that were contained in the NPDES permt,
whi ch was issued to the village of Fox River Gove
in Decenber of 19 -- | believe it's -- sorry.
February of 1997 is the actual date that the permt
was i ssued.

The conditions that the village is
appeal i ng have to do with the effluent |evels for
CBOD5 and suspended solids, and the reason that the
village is appealing is that the permt, the '97
permt, reduces the perm ssible effluent |evel for
CBOD5 fromwhat had previously been 25 mlligrans
per liter to 20 mlligrams per liter

It reduced the perm ssible effluent
| evel for suspended solids fromwhat had been 30
mlligrams per liter to 25 mlligrams per liter

VWen | amreferring to what had been
before, | amreferring to all of the NPDES permts
t hat had been issued prior to Decenber '97 for the

Fox River Grove waste water treatnent facility.

L. A REPORTI NG (312) 419-9292
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The facility has been in operation
since approximately 1977, and during that time, the
ef fluent |evels have been 25 milligranms per liter
for CBOD5. At sonme points that was expressed as 30
mlligrams per liter of BOD5. They are equival ent
measurenents in terns of neasuring inpact of organic
effluent on a stream and they' ve been set at 30
mlligrams per liter for suspended solids until the
1997 permt.

There has not been any change in the
regul ati ons that were existing when the prior --
between the tinme the prior permts were i ssued and
the '97 permt was issued that would be the reason
for this change -- for this inposition of the | ower
effluent |evels.

There has not been any change in the
manner in which the Fox R ver Grove plant processes
waste water treatment or waste water or the
equi prent that is used, and that's the reason --
there's sinply nothing that occurred that woul d
pronmpt or require the lowering of the effluent
| evel s.

W will also show -- present testinony

indicating that the |lowering of the effluent |evels

L. A REPORTI NG (312) 419-9292
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wi || have a serious inpact on the Fox R ver G ove
facility in terms of the amount of waste water that
it actually can treat, and that is because of where
the plant is located and the difficulty and cost
t hat woul d be involved in expanding that plant if
the effluent levels -- effluent limtations rather
wer e approached so as to avoid a violation

That's the concern that the village
has, and that's what we intend to show

THE HEARI NG OFFI CER Thank you. Ms.

Howar d?

M5. HOMRD: Yes. (Good norning. Pursuant
to Section 39 of the Illinois Environnenta
Protection Act, the Illinois EPA has the duty to

i ssue national pollution discharge elimnation
system permts upon proof by the applicant, in this
case, the village of Fox River Grove, that such

i ssuance woul d not cause a violation of the act or
t he applicabl e environnental regul ations.

The I1linois EPA may include conditions
such as effluent limtations in the NPDES permt
which are required by the act. The Federal Water
Pol lution Control Act or better known as the Cl ean

Water Act or the Pollution Control Board Regul ations

L. A REPORTI NG (312) 419-9292
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also require or allowus to put effluent Iimtations
in the NPDES permt.

On February 6th of 1997, the Illinois
EPA i ssued NPDES permt nunber 1L0020583 to the
village of Fox River Grove. This pernmt provided an
effluent limt for carbonaceous biochem cal oxygen
demand or CBOD of 20 milligrans per liter as a
nmont hly average and an effluent linmt for suspended
solids of 25 milligrams per liter as a nonthly
aver age.

The effluent limts were established
pursuant to the requirenents found in the Board's
regul ations at 35 Il. Administrative Code 304.120

which sets effluent limts for deoxygenating wastes

and 35 Il. Administrative Code 301. 345 whi ch defines
the termpollution -- popul ati on equival ent.
The Illinois EPA will present two

W tnesses. First, M. Don Neteneyer, the permt
reviewer, and M. Alan Keller, the manager of the
northern municipal unit of the permt division

These wi tnesses will explain how, based
on the Board's regul ations, they drafted and
approved the village's NPDES permit with effl uent

l[imts of 20 mlligrams per liter for BOD and 25

L. A REPORTI NG (312) 419-9292
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mlligranms per liter for suspended solids.

In providing testinony, these two
witnesses will denonstrate how these limts are
consistent with the Board's regul ati ons and any
[imts other than these would cause the Illinois EPA
to i ssue an NPDES permt that would all ow violations
of the Board's regul ation, which would put the
[Ilinois EPAin a position of not conplying with its
duties under the act.

THE HEARI NG OFFI CER:  Thank you. All
right.

Are you ready to call your first
wi tness, M. Rosenthal ?

MR, ROSENTHAL: The village of Fox River
Gove will call Dan Hughes.
(Wtness sworn.)
THE HEARI NG OFFI CER: Pl ease speak up so
the court reporter can hear you and take down your
testi nmony.

You may proceed.

L. A REPORTI NG (312) 419-9292
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VWHEREUPON:
DANI EL HUGHES,
called as a witness herein, having been first duly
sworn, deposeth and saith as foll ows:
DI RECT EXAMI NATI ON
by M. Rosent hal

Q M. Hughes, could you pl ease state your
nanme for the record?

A Dani el Hughes.

Q And who are you enpl oyed by?

A The village of Fox River G ove.
Q And what is your position with the
vill age?
A I am superintendent of water and sewer.
Q And how | ong have you been

superintendent of water and sewer?

A For the past eight years.

Q And could you briefly describe your
duties as superintendent of water and sewer?

A I"mresponsible for the operation and
mai nt enance of the waste water treatnent facility,
the stations, and two water treatnment plants, and
al so the collection of distribution systens.

Q Do you reside in the village of Fox

L. A REPORTI NG (312) 419-9292
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Ri ver G ove?

A Yes, | do.

Q For how | ong have you resided in the
vill age?

A For the past 17 years.

Q And prior to being enployed -- prior to
your position as superintendent of water and sewer,

were you enpl oyed by the village?
A Yes, | was.
Q And what position did you have with the
vill age?
A I kind of progressed from sumrer
mei nt enance crew to equi pnent operator, water
treatment plant operator, and currently water and
sewer superintendent.
MR, ROSENTHAL: How do you want us to
handl e exhi bits?
THE HEARI NG OFFI CER:  Have you marked them
al r eady?
MR, ROSENTHAL: | have tags and |'m --
THE HEARI NG OFFI CER: | have sone
petitioner's tags.
MR, ROSENTHAL: kay.

THE HEARI NG OFFI CER:  If you' ve al ready

L. A REPORTI NG (312) 419-9292
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tagged them that's okay.
MR, ROSENTHAL: Well, | just had one.
THE HEARI NG OFFI CER:  Ckay. You can hand
them here, and 1"l --
MR ROSENTHAL: If | could have that marked
as Petitioner's Exhibit No. 1.
(Petitioner's Exhibit No. 1
mar ked for identification,
9-17-97.)
BY MR. ROSENTHAL:
Q M. Hughes, let me show what's been
marked as Petitioner's Exhibit No. 1 and ask if you

can identify that docunent?

A Yes. That is a resume | put together.
Q And you prepared that yourself?

A Yes, | did.

Q Does that accurately reflect your

experi ence and your education and certifications?

A Yes, it does.

Q As superintendent of water and sewer,
are you famliar with the way that the village of
Fox River Grove's waste water treatnment plant
oper at es?

A Yes.

L. A REPORTI NG (312) 419-9292
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Q Coul d you describe the way that it
oper at es?
A Yes. CQur waste water treatnent plant

isal25mllion gallon per day facility.

Treat ment consists of pretreatnent with a bar
screen, and then it goes in an aerated grid tank
The flow goes to primary clarifiers. W have
sedimentation there. Then it flows into a

bi ol ogi cal treatment process with rotating

bi ol ogi cal contactors.

Then fromthere, it goes to the
secondary clarifiers, and then the flow continues to
our final chlorine contact chanber. The sludge is
handl ed by aerobi c digestion through a nechani ca
dewat ering press, and fromthere the final solids
are land applied in farmfields.

Q You indicated that the plant uses
bi ol ogi cal contactors. Could you explain what those
are?

A Yeah. The RBCs or bi ol ogical treatnent
process where the waste water stream flows through
the bio-disc. The bio-disc create a nedia for
m croorgani sns to grow on there. As the sewage

conmes through the bio-disc, the mcroorgani snms use

L. A REPORTI NG (312) 419-9292
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the sewage as a food supply.

The media will coagul ate the suspended
solids and they will sluff off and settle off in
secondary clarifiers.

Q Does weat her have any affect on
bi ol ogi cal contactors?

A Yes, it does. During colder weat her
where the water is cold and the air tenperature is
cold, the nmetabolismof the nmcroorganisns are
slower, and the process is |less effective during
col der wi nter nonths.

Q What is the -- after the waste water is

treated in the Fox River G ove plant, where does the

wat er go?
A It discharges to the Fox River.
Q Is that the only point of discharge in

the Fox River?

A Yes, it is.
Q And how many points of discharge are
there into the Fox River Gove -- into the Fox River

fromthe plant?
A Just one.
Q Are you famliar with the village's

sewer systenf

L. A REPORTI NG (312) 419-9292
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A Yes, | am
Q VWhen was the sewer systeminitially

construct ed?

A It was initially constructed in 1926,
' 27.

Q And when was the current treatnent
facility -- the current treatnent -- the existing

treat ment plant constructed?

A In 1977.

Q VWhat did -- was that plant constructed
on a new site or on an existing site?

A No, that -- the 1977 plant was
constructed in the same |ocation as the previous
plant. The previous plant was |ike an anaerobic

di gestion plant.

Q Was that plant denolished?
A Yes, it was.
Q You indicated that the plant had a

capacity of 1.25 M3D?
A Right. That's the average design flow.
Q And what does that refer to in terns of
the flow of what?
A That's the hydraulic capacity of the

flowinto the plant.

L. A REPORTI NG (312) 419-9292
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Q VWhen you say the hydraulic capacity,
what do you nmean by that?
A The gallons. It's designed for an

average flow of 1.25 mllion gallons per day.

Q Are you referring to gallons of water?
A Gal  ons of waste water.
Q kay. Now, does the plant have any

ot her ratings?

A Yeah. It does have a PE rating of
9900.

Q And what does that rating refer to?

A It's the popul ation effluent.

Q Ckay. But the 9900 PE, what is that

rati ng applicable to?

A That's to the organic | oadings of the
pl ant .

Q Has -- with regard to the -- when
referring to the organic rating of the plant, are
you referring to the materials, are you referring to
BOD?

A Right. I'mreferring to the
COB -- CBOD | oadi ngs and al so total suspended
sol i ds.

Q Has the plant ever come close to having

L. A REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

19

an average daily or average nonthly capacity or cone
close to its limt of 9900 PE with regard to the

anmount of organic material CBOD5 or suspended solids

that have been filling into the plant?
A No, it hasn't.
Q VWhat is the typical range of the

average daily ampunt of CBOD5 coming into the plant?

A Qur typical BOD | oadings comng into
the plant would be approximately 100. As it |eaves
the plant, we are |ooking at a CBOD of nine and
total suspended solids of ten mlligrams per liter

Q And what is the actua
popul ation -- let nme -- what is the range of the
average daily flowin regard to the anmount of waste
water coming into the plant?

A W treat approximately 730,000 gall ons
on an average day. Qur population is approximtely
4, 000.

Q That's the actual popul ati on served by
t he plant?

A Yeah, approximately.

Q In addition to residents, does the
pl ant serve any other facilities?

A Yeah. W al so serve Good Shepherd

L. A REPORTI NG (312) 419-9292
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Hospital, and that's it other than in town.

Q Have you ever received any notice from
the 1 EPA or fromany agency for that matter that the
plant's rating with regard to CBOD5 and suspended
sol ids was bei ng changed from 9900 PE?

A From t hat existing 9900, no.

Q Has the village entered into any
agreements with any other entities pursuant to which
it has agreed to provide waste water treatnment in
the future?

A Yes. W entered into an agreenent with
the Lake Barrington Industrial Park.

Q And what does that agreenent provide,
just in general?

A It provides waste water treatnent for
an industrial park that's | ocated outside of town.
Approxi mately 98 new units woul d come out of that
line.

MR ROSENTHAL: If | could have this marked
as Petitioner's Exhibit No. 2.
(Petitioner's Group Exhibit
No. 2 marked for identification,

9-17-97.)

L. A REPORTI NG (312) 419-9292
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BY MR ROSENTHAL:
Q M. Hughes, |let me show you what has
been marked as Petitioner's G oup Exhibit No. 2.

Can you identify that agreenent --

A Yes.
Q -- or that document?
A Yeah. This is the governnent al

agreement with Lake Barrington Industrial Park.
Q And that consists of the agreenent
itself and five anmendnments?
A Yes, it does.
Q To your know edge, is that the conmplete
agreenment as it now exi sts?
A Yes, it is.
MR, ROSENTHAL: Could | have this marked as
Petitioner's Exhibit No. 3.
(Petitioner's Exhibit No. 3
mar ked for identification,
9-17-97.)
BY MR. ROSENTHAL:
Q M. Hughes, |'m showi ng you what's been
marked as Petitioner's Exhibit No. 3.
Can you identify that document?

A Yes, | can. This is a docunent for an

L. A REPORTI NG (312) 419-9292
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NPDES permit for the waste water treatnment plant.

Q kay. The docunent consists of a
letter dated February 6th, 1997, correct?

A Yes, it does.

Q And al so enclosed is a copy of the --
it also consists of the village's current or 1997
final NPDES permt?

A Yes.

Q And was this -- there's also a fax

cover sheet; is that correct?

A Yes.
Q And that -- it indicates that it's fr
Don Net eneyer --
A Correct.
Q -- to yourself?
Was this -- did you receive this fax
or about February 6th, 19977
A Yes, | did.
MR ROSENTHAL: 1'd ask that Petitioner's
Exhibits 1, 2, and 3 be admitted into evidence.
THE HEARI NG OFFI CER:  Any obj ections?
M5. HOMRD: No objections.
THE HEARI NG OFFI CER  Petitioner's Exhi bi

1, 2, and 3 are adm tted.

L. A REPORTI NG (312) 419-9292
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MR ROSENTHAL: That's all that | have for
this witness.

THE HEARI NG OFFI CER: Ms. Howar d?

CROSS - EXAMI NATI ON

by Ms. Howard

Q M. Hughes, could you tell me, are you
famliar with the -- you nmentioned that the plant is
not having right now any trouble neeting its permt
[imts in the wintertinme; is that correct?

A That's correct.

Q Are you famliar with the actua
di scharge limts that they are putting on the DVRs?
For exanpl e, Decenber of 1996, do you know what was
reported on the DMR for Fox River Grove to the
agency?

A | do prepare the nmonthly DMRs. 1'd
have to refer to them

Q Let's see. Let's start with Decenber
of '96.

M5. HOMRD: W can do this just by
recol l ection, and if we want, we can nmake copi es and
enter themin as exhibits.

Do you have any -- we didn't bring

extra copies of these actually. I'mreferring to

L. A REPORTI NG (312) 419-9292
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exhibits. |'msure we can nmake some copi es.

MR, ROSENTHAL: If | could just see thenf?

M5. HOMRD:  Sure.

MR, ROSENTHAL: kay.

BY M5. HOWARD:

Q M. Hughes, you mentioned that w nter
isadfficult time for the plant to neet its
[imts, correct?

A Yeah. The --

MR, ROSENTHAL: 1'mgoing to object. |
don't believe that's what his characterization -- |
think you're mscharacterizing his testinony.

BY THE W TNESS

A The bi o-discs are less effective when
it's colder.
BY M5. HOWARD:

Q That's what | was -- I'msorry. That
based on the biological treatnment plant, it is nore
difficult because of the bugs and so forth when the
weat her gets col der, sonetinmes the bugs have a hard
time treating the waste and they do a lot better in

A Yeah. They do better in --

Q -- warnmer weat her?

L. A REPORTI NG (312) 419-9292
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A -- warmer conditions. Their netabolism
is faster.
Q kay. 1'd like to show you a di scharge

nmonitoring report that was submitted fromthe Fox
Ri ver Gove -- village of Fox River Grove to the
II'l'inois Environnental Protection Agency, and it's
dated from Decenber 1st, 1996, to Decenber 31st,
1996, and 1'd like you to take a | ook at the nonthly
average that was reported for BOD and for suspended
sol i ds.
kay.
Q Does that help you recall what the

nunbers were that you reported that nonth to the

Illinois EPA?
A Yes, it does.
Q And what was the limt that you

reported for BOD that nonth?

MR, ROSENTHAL: Wich nonth are you
referring to?

M5. HOMRD: This is Decenber of
1996.
BY THE W TNESS:

A For the CBOD or BOD?

L. A REPORTI NG (312) 419-9292
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BY M5. HOWARD:

Q CBOD.

A CBOD, seven milligrans per liter, and
total suspended solids are nine.

Q kay. And the nonth of January of
1997, did you al so submt and sign a discharge
nmoni toring report and submit it to the agency?

A Yes, | did.

Q kay. Take a look at that and tell ne
what the limt for BOD and total suspended solids
was?

A CBOD is reported as ten, and total
suspended solids is also ten.

Q kay. In the nonth of February 1997,
do you renenber sending a di scharge nonitoring
report for the village to the agency?

A Yes.

Q Wul d you take a | ook at that and tell
us what the CBOD and the solids ratings were for
t hat nont h?

A A CBOD of ten and total suspended
solids of 12.

Q And the | ast one was for March of

1997. Do you remenber subnmitting that DVR?
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A Yes.

Q And could you tell us what the BOD or
CBOD and TSS limts are for that?

A CBOD is ten and total suspended solids
is 11.

Q Now, you woul d agree that those limts
that you reported are well below the 20, 25 limts
that we're discussing here today, correct?

A Yes, they are.

Q And that is during the col der nonths of

t he year, Decenber say through March on average

here in the northern part of Illinois, correct?
A Yes, it is.
Q You testified that the |oading of the

pl ant was 9,900. That is really only the organic
| oadi ng?

A Correct. That's not the hydraulic.

Q And hydraulic is 12,500; is that
correct?

A Yes, it is. The hydraulic capacity of
t he plant?

Q Ri ght, the hydraulic | oading of the
pl ant ?

A Twel ve thousand five hundred, right.

L. A REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

28

M5. HOMRD: That's all 1 have.

THE HEARI NG OFFI CER:  Redirect?

MR, ROSENTHAL: Do you have the reports for
April and May of '97.

MR KELLER  Yes.

M5. HOMRD: Do you think it would be best
maybe to make copies, if we can here, during a break
or somet hing of those and actually enter theminto
the exhibits? Wuld that help the board?

THE HEARI NG OFFI CER:  If either of you wi sh
to introduce them but --

M5. HOMRD: | think having the testinony
of the actual limts is fine, but I just didn't know
if that would be nore hel pful for the nenbers.

REDI RECT EXAMI NATI ON
by M. Rosent hal

Q Let me show you the report for
April 1997. Does that indicate what the average
BOD5 is for that nmonth?

A Yes, it does.

Q And what was it for April '97?

A The CBOD for April is ten, and total
suspended solids is 12.

Q kay. So the suspended solids went up

L. A REPORTI NG (312) 419-9292
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between April and May; is that correct?

A That's correct.

Q Let me -- | mean, between March and
April.

A I"msorry, that's correct.

Q Let me show you the permt for May.

Can you indicate what the average was for CBOD5 for
May ?

A CBOD is 11, and the total suspended
solids is 17.

Q And t hose were increases between

April and May?

A Yes, they are.
Q Is there an explanation for the
i ncreases?
A The treatnent plant does tend to trend

during col der weather to be less effective and |ess
efficient in the long-term That's really what |
woul d. ..

Q Does it take tine for the organisns to

warmup in the sumer?

A Yes, it does.
Q So they wouldn't neet their peak
operating efficiency until it's been warnmed for sone
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nont hs?
A Yes. It does take a while for
m cr oor gani sms to becone nore active.
MR ROSENTHAL: That's all that | have.
THE HEARI NG OFFI CER:  Recr oss?
RECROSS- EXAMI NATI ON
by Ms. Howard
Q Just that for April and May, the BOD
l[imts of ten and 11 mlligranms per liter are bel ow
the limt in the permt of 20 mlligrams per liter
is that correct?
A Yes, it is.
Q And the 12 mlligrams per liter and the
17 mlligrams per liter for total suspended solids
for April and May, that's below the 25 mlligrans
per liter permt limt, correct?
A Yes.
M5. HOMRD: That's all 1 have.
MR ROSENTHAL: That's all that | have of
this witness.
THE HEARI NG OFFI CER:  Ckay. The nunbers
you were tal king about there, the nunbers you
reported in the DVR correlate to the nunbers in the

permt conditions?
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THE WTNESS: Yes, they do

THE HEARING OFFI CER:  All right. Thank
you. You may step down.

MR ROSENTHAL: At this tinme, we would ask
to call M. A Keller pursuant to the rule -- |
don't recall the exact citation there that allows
t he exam nation of adverse w tnesses.

(Wtness sworn.)
VWHEREUPON:

S. ALAN KELLER P. E,
call ed as an adverse w tness herein, having been
first duly sworn, deposeth and saith as foll ows:

DI RECT EXAMI NATI ON
by M. Rosent hal
Q M. Keller, could you pl ease state your
nanme for the record?

THE HEARI NG OFFI CER:  Before you get
started, | will say that's Section 103. 209
exam nation of an adverse party or agent, and you
may proceed under that rule.

MR, ROSENTHAL: Thank you.

BY MR. ROSENTHAL:
Q Whul d you pl ease state your name for

the record?
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A Al an Keller.

Q And where are you currently enpl oyed?

A The Illinois Environmental Protection
Agency.

Q And what is your position with the
[I1linois Environnental Protection Agency?

A " mthe nmanager of the northern
muni ci pal unit in the permt section for the
di vision of water pollution control

Q And how | ong have you been enployed in
that position?

A In that position, approximtely three
years.

Q And how | ong have you been enpl oyed by
t he | EPA?

A Over 25 years. | started in June of

'72.

Q And in your current position, you are
responsi ble for the i ssuance of NPDES permits in the
northern sector of the state?

A Yes.

Q And that includes the NPDES permt that
woul d be applicable to the village of Fox River

Gove facility; is that correct?
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A Yes.

Q And the permt that was issued in 199
February of 1997, was that the first permt that y
were involved -- NPDES permt that you were involv

in for the Fox River G ove facility?

A Yes.

Q You were not involved in the issuance
of any prior NPDES permt; is that correct?

A No.

Q VWho was your predecessor in your
current position?

A Ri ck Lucas.

MR ROSENTHAL: If | could have this
mar ked.
BY THE W TNESS:

A May | correct that? There was one
ot her person in between M. Lucas and nyself, and
that was Dean Studer, however, he had no permt
i ssuance with Fox River Gove. M. Lucas was the
previous permt manager that dealt with Fox River
G ove.

(Petitioner's Exhibit No. 4
mar ked for identification,

9-17-97.)
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BY MR. ROSENTHAL:

Q M. Keller, let me show you what has
been marked as Petitioner's Exhibit No. 4. That
docunent is a copy of the NPDES permt that was
issued to the village of Fox River GGove in

approxi mately July 1977 or June 19777?

A Is that a question?

Q Yes.

A Yes, June 22nd, 1977.

Q And then referring to Attachnment A,

t hat docunent sets effluent limtations; is that

correct?
A Yes, it does.
Q And the effluent limtation for BOD5 on

a nonthly daily average is 30 mlligrans per liter
is that correct, under that permt?

A Yes, it is.

Q And then the suspended solids -- the
effluent limtation for suspended solids under the
permt is 30 mlligranms per liter; is that correct?

A Yes, it is.

Q You did not have any involvenment in the
i ssuance of this 1977 permt, did you?

A | do not recall any involvenment in it.
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Q But this is a copy of the permt?
M5. HOMRD: Go ahead. |'msorry.
BY THE W TNESS
A It appears to be a copy of the pernmt,
yes.
MR ROSENTHAL: If | could have this marked
as Petitioner's Exhibit No. 5.
(Petitioner's Exhibit No. 5
mar ked for identification,
9-17-97.)
BY MR. ROSENTHAL:
Q M. Keller, I'"mhanding you what's been
marked as Petitioner's Exhibit No. 5. That's a copy
of a proposed draft NPDES permt for the Fox River

G ove facility dated August 26th, 1986; is that

correct?

A Yes, it is.

Q And referring to what would be the
third page of this docunent, that indicates the

proposed effluent Iimtations for BOD5; is that
correct?

A Yes.

Q And the proposed effluent limtation is
30 milligranms per liter; is that correct?
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A Yes.
Q And it also indicates the proposed
suspended solid limtation for effluent Iimtation

of 30 milligrans per liter; is that correct?

A Yes.

Q Agai n, you did not have any invol vene
in the issuance or the preparation of this draft
permt; is that correct?

A No.

MR, ROSENTHAL: Could | have this marked
Petitioner's Exhibit No. 67
(Petitioner's Exhibit No. 6
mar ked for identification,
9-17-97.)
BY MR. ROSENTHAL:
Q M. Keller, I've handed you a copy of

what's been narked as Petitioner's Exhibit No. 6.
That's a copy of a proposed -- of a draft NPDES
permt for the Fox River Gove facility dated
Sept enber 19th, 1986; is that correct?

A Yes.

Q And referring to page two of this
docunent, that insert states a proposed effl uent

[imtation for BOD5 of 20 mlligrams per liter; is

L. A REPORTI NG (312) 419-9292
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that correct?

A Yes.

Q And it shows a proposed effl uent
[imtation for suspended solids of 25 milligranms per

liter; is that correct?

A Yes.
Q So there was a reduction of those
nunbers between the 19 -- between the August draft

termand the Septenber draft termof 1986, correct?
A Correct.
Q And, again, you were not involved in
the preparation of that draft permt?
A No.
MR, ROSENTHAL: If | could get this narked
as Petitioner's Exhibit No. 7.
(Petitioner's Exhibit No. 7
mar ked for identification,
9-17-97.)
BY MR. ROSENTHAL:

Q Let me show you what's been narked as
Petitioner's Exhibit No. 7. This is a cover letter
-- Petitioner's Exhibit No. 7 consists of a cover

letter and a copy of the final permt or a fina

NPDES permit dated Decenber 5, 1986, correct?
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A Yes.

Q And this was sent out by the Illinois

Envi ronnental Protection Agency?

A Yes.

Q And this showed -- the NPDES permnit
shows a limtation for CBOD5 of 20 m|ligrans per
l[iter; is that correct?

A Correct.

Q And it shows a suspended solids

[imtation of 25 milligranms per liter; is that

correct?
A Yes, it is.
Q The letter that is attached, that was

witten on behalf of the IEPA; is that correct?

A Yes.

38

MR, ROSENTHAL: If I could have this marked

as Petitioner's Exhibit No. 8.
(Petitioner's Exhibit No. 8
mar ked for identification,
9-17-97.)

BY MR ROSENTHAL:

Q Petitioner's Exhibit No. 8 is a copy of

a petition for review of the Decenber 5, 1986,

permt; is that correct?
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A Yes.

Q And what's -- the -- what is being
appeal ed there with the effluent limtations that
were placed on CBOD5 and suspended solids; is that
correct?

A Under 1.5 on page two?

Q Yeah, 1.5, 1.7.

A Yes, that's true.

Q Now, you are aware that there was an
appeal in 1986 of the initial permit limtations
that were placed on the effluent |evels for CBOD5
and suspended solids in the Decenber 1986 NPDES
permt, correct?

A Yes.

Q Are you famliar with an individual by

t he nane of Wayne W enerslage?

A Yes.
Q He was an attorney enployed by the --
worked for the Illinois Environmental Protection

Agency; is that correct?
A Yes.
MR ROSENTHAL: If | could have this marked
as nine.

(Petitioner's Exhibit No. 9
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mar ked for identification,
9-17-97.)
BY MR. ROSENTHAL:

Q Let me show you what's been narked as
Petitioner's Exhibit No. 9. That is a letter
witten on Environnental Protection Agency
stationery, correct?

A Yes, it is.

Q And that is a letter from
M. Wenerslage to nyself; is that correct?

A Yes.

Q And that is -- the letter confirms the

settlenent of the appeal in the 1996 permt; is that

correct?
A Yes.
Q And that settlenent indicates that

there is a rating change for the village of Fox

Ri ver Grove treatnment plant from 10,000 PE down to

9900 PE?
A Yes.
Q And the letter in the next paragraph

indicates that with the settlenment there's no need
for a hearing on the appeal; is that correct?

A Correct.
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Q And that indicates that the I EPA will

i ssue a new NPDES pernit?

A Yes, it does.

MR ROSENTHAL: Could | have this nmarked as

Petitioner's Exhibit No. 10?

(Petitioner's Exhibit No. 10
mar ked for identification,
9-17-97.)

MR, ROSENTHAL: | haven't been doing this,

but woul d you want copies of the exhibits?

THE HEARI NG OFFI CER:  No.

BY MR ROSENTHAL:

Q M. Keller, I'mshow ng you what you

have in your hand what's been marked as Petitioner's

Exhibit No. 10. That is a letter witten on

Envi ronnmental -- Illinois Environmental Protection

Agency stationery, correct?

A Yes.

Q And it was witten by

M. Wenerslage?

A Yes.

Q And in that letter, he's asking the

village of Fox River Grove to officially request

t hat

its plant be rerated to 9900 PE?
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A Correct.
MR ROSENTHAL: If | could have this marked
as Petitioner's Exhibit No. 117
(Petitioner's Exhibit No. 11
mar ked for identification,
9-17-97.)
BY MR. ROSENTHAL:

Q M. Keller, let me show you what's been
marked as Petitioner's Exhibit No. 11. That is a
cover letter -- Petitioner's Exhibit No. 11 consists
of a cover letter signed by M. Lucas along with a
draft NPDES permt dated June 18th, 1987, for the
Fox River Grove facility; is that correct?

A Yes.

Q And M. Lucas was your predecessor in
your current position?

A Correct.

Q And that proposed permit, I'mreferring
to the second page, indicates an effluent limtation
for BOD5 25 milligrams per liter; is that correct?

A Yes.

Q And an effluent limtation for
suspended solids of 30 mlligranms per liter; is that

correct?
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Yes.

So these are increases in the effluent

| evel s fromthe Decenber 1986 permt; is that

correct?

A

Q

Yes.

And this was issued by the Illinois

Envi ronnental Protection Agency, correct?

A

Yes.

MR ROSENTHAL: Could | have this marked as

Petitioner's Exhibit No. 12?

(Petitioner's Exhibit No. 12
mar ked for identification,

9-17-97.)

BY MR ROSENTHAL:

Q

['"lI'l show you what's been narked as

Petitioner's Exhibit No. 12.

Petitioner's Exhibit No. 12 is a permt

i ssued by the Illinois Environmental Protection

Agency; is that correct?

A
Q
capacity
treat nent

9900 PE;

Yes.
And the permt changes the rated
of the Fox River Grove waste water
plant to a design organic equival ent of

is that correct?

L. A REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

44

A Yes.

Q And this is dated July 27th, 19877
A Yes.

Q To your know edge, the plant's rated

capacity has not changed since July 27th, 1987, has
it?
No.

Q The plant's capacity is still 9900 PE;
is that correct?

A Organically, yes.

Q And the pernmit itself, this permt has
never been revoked; is that correct?

A Correct.

Q Do you have any reason to believe that
the village has ever exceeded the 9900 PE capacity
for organics?

A No.

MR, ROSENTHAL: Could | have this marked as
Petitioner's Exhibit No. 13?
(Petitioner's Exhibit No. 13
mar ked for identification,
9-17-97.)
BY MR. ROSENTHAL:

Q M. Keller, I've handed you

L. A REPORTI NG (312) 419-9292
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Petitioner's Exhibit No. 13. That is a -- the

docunent consists of a cover letter signed by M.

Lucas and a proposed NPDES permit for the Fox River

Gove facility; is that correct?

A

Q
A
Q

This is a draft permt.

It's a draft permt?

Yes.

Not a proposed draft permt.

And that shows a -- referring to the

first page or the second page rather, it shows a

flowrate of 1.25 M3D; is that correct?

A

Q

> O >» O

VWi ch page? |1'msorry.

The second page. Here (indicating).
A flowrate of 1.25?

Yes.

Yes.

And then it shows an effl uent

[imtation for BOD5 of 30 mlligrams per liter?

A

Q

Yes.

And it shows an effluent limtation for

suspended solids of 30 mlligrams per liter?

A

Q

Yes.

And this docunent was issued by the

[1linois Environnental Protection Agency?
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A Yes.

THE HEARI NG OFFI CER  What's the date on
t hat ?

THE WTNESS: July 30, 1987.
BY MR ROSENTHAL:

Q Now, you did not work on this
particul ar permt?

A No.

Q Now, there's -- so the July 30th, 1987
permt increases the effluent limtation for BOD5 to
30 milligrams per liter fromthe Iimtation of 25
mlligrams per liter that was stated in the June
18th draft permt; is that correct? If you want to
take a look at it there.

A Correct.

Q ["lI'l show you what's been narked as --
if I could have that marked, sorry, as Petitioner's
Exhibit No. 14.

(Petitioner's Exhibit No. 14
mar ked for identification,
9-17-97.)
BY MR. ROSENTHAL:
Q Petitioner's Exhibit No. 14 consists of

a cover letter and a nodified NPDES permt for the
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Fox River Grove facility with an issue date of
Decenmber 5, 1986, and an effective date of January
5, 1987, and a nodification date of Septenber 15,
1987; is that correct?

A Correct.

Q And this docunent, the cover letter was
signed by M. MSwiggin; is that correct?

A Correct.

Q VWho is M. MSw ggin?

A He is the manager of the permt
secti on.

Q He's your boss?

A Yes.

Q Referring to the effluent Iimtation
fromthe second page, | think it's on the back, that

shows an effluent limtation of 30 m|ligrans per

liter for BOD5; is that correct?

A Part of it's cut off.

Q Let nme see that.

A I don't knowif it's CBCD or BOD.
Q kay. Let me show you anot her one.

Sept enber 15th, 19877
MR THOWAS: 1t'S cut off too.

MR, ROSENTHAL: It's cut off on the one

L. A REPORTI NG (312) 419-9292
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t hat you have?

MR, THOWAS: Yes, yes. But it's lined
up -- the Bis lined up with the first letter in
flow

MR, ROSENTHAL: Gkay. |'mnot sure how you
want to handle this. Here is the original. | think
we can, perhaps, show himthe original and ask him
to conpare it, and then I think he can then testify
to that, but you can see it's cut off along the
ori ginal .

M5. HOMRD: You've got on the second page
of your influent nonitoring reporting it's BOD and
flow on there.

MR, ROSENTHAL: Yeah. 1t's BOD.

BY MR. ROSENTHAL:

Q Let me show you what the original of
t hat docunent is, and then let nme ask you based on
Exhi bit No. 14 what the effluent |evel for BOD5 was

on that nodified pernmt?

A Thirty.

Q Thirty mlligrams per liter?
A Yes.

Q And then the effluent limt for

suspended solids on that nodified permt was al so 30
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mlligrams per liter; is that correct?
A Yes.
Q Agai n, you didn't have any i nvol venent

in the issuance of this nodified permt; is that

correct?
A No.
Q Now, this nodified permt was issued

following the rerating of the Fox River Gove
treatment plant for organic levels to 9900 PE; is
that correct?
A The organi c popul ati on was 9900. It
was nodi fi ed.
Q kay. To reflect that?
A Correct.
MR, ROSENTHAL: Could | have this marked as
Petitioner's Exhibit No. 15?
(Petitioner's Exhibit No. 15
mar ked for identification,
9-17-97.)
BY MR. ROSENTHAL:
Q Let me just ask one other question that
I forgot to about Exhibit
No. 4. That was issued by the Illinois

Envi ronnental Protection Agency; is that correct?
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A Yes.

Q kay. Let me show you what was marked
as Petitioner's Exhibit No. 15. Petitioner's
Exhi bit No. 15 consists of a cover l|letter dated
August 27th, 1991, signed by Rick Lucas typed on
II'linois Environnental Protection Agency stationery
and a proposed NPDES permit for the Fox River Gove
facility, correct?

A Yes. This is a draft permt, not a
proposed permt.

Q kay. Referring to the proposed

permt, the second page, that shows a flow rate of

1.25 MED?
A Yes.
Q And it shows a proposed BOD5 effl uent

[imtation of 30 milligrans per liter; is that

correct?
A Yes.
Q And it shows a proposed effluent limt

for suspended solids of 30 mlligrans per liter; is
that correct?

A Yes.

Q You did not work on this 1991 draft

permt, did you?
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A No.
MR ROSENTHAL: If | could have this marked
as Petitioner's Exhibit No. 16.
(Petitioner's Exhibit No. 16
mar ked for identification,
9-17-97.)
BY MR. ROSENTHAL:

Q Let me show you what's been narked as
Petitioner's Exhibit No. 16. Petitioner's Exhibit
No. 16 consists of a cover letter dated January 14,
1992, on Illinois Environnmental Protection Agency
stationery signed by Thomas McSwi ggin, and a
rei ssued NPDES pernmit dated January 14th, 1992, for
the Fox River Grove facility; is that correct?

A Correct.

Q And it shows a CB -- and effluent
l[imtation for CBOD5 25 milligrams per liter; is
that correct?

A Correct.

Q And an effluent limtation of 30

mlligrams per liter for suspended solids; is that

correct?
A Correct.
Q Now, the draft or the permt dated
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August 27th, 1991, showed a BOD5 limtation of 30
mlligrams per liter and this shows a CBOD5

[imtation of 25 milligrans per liter; is that

correct?
A Yes.
Q Those are the functional equivalents in

terns of neasuring inpact on a stream is that
correct?
A Measuring an effl uent.
Q Par don?
A Measuring an effluent, correct.
THE HEARING OFFICER:  |'m sorry, M.
Keller, I --
THE W TNESS: Measuring an effl uent
st andar d.

BY MR ROSENTHAL:

Q It's the sane standard -- it's the
same -- they're the sane standard?
A Sanme equi val ent nunbers, yes, they are.

THE HEARI NG OFFI CER  Your voice trails off
alittle bit, and it's hard for her to pick it
up.

THE WTNESS: Sorry.

THE HEARI NG OFFI CER: | shoul d correct
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that. 1It's hard for me to pick it up. She may pick
it up fine.
BY MR. ROSENTHAL:

Q Now, you did not work on the 1992
rei ssue NPDES permit, did you?

A No.

MR ROSENTHAL: If | could have this marked
as Petitioner's Exhibit No. 17.
(Petitioner's Exhibit No. 17
mar ked for identification,
9-17-97.)
BY MR. ROSENTHAL:

Q M. Keller, let me show you what's been
marked as Petitioner's Exhibit No. 17. That
consists of a cover letter dated Novenber 8, 1996,
witten on Illinois Environmental Protection Agency
stationery signed by yourself along with what's
entitled proposed reissued NPDES pernit for the Fox
River Grove facility; is that correct?

A Correct.

Q And this shows a CBOD5 |inmitation of 20
mlligrams per liter; is that correct?

A Yes.

Q And it shows a 25 mlligrans per liter
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l[imtation for suspended solids; is that correct?

A Correct.

Q And you did work on this permt?

A Yes.

Q And this was the first Fox River Gove

permt that you worked on, is that correct, NPDES
permt?
A Correct.
MR ROSENTHAL: If | could have this marked
| believe it's Exhibit No. 18.
I"'msorry. That's the wong one. |
apol ogi ze.
THE HEARI NG OFFI CER:  That's all right.
Ei ghteen is the next nunber.
MR, ROSENTHAL: Eighteen is the next
nunber. That one wasn't it. This is it.
THE HEARING OFFI CER:  This will be 18.
MR, ROSENTHAL: Ei ghteen, yes
(Petitioner's Exhibit No. 18
mar ked for identification,
9-17-97.)
BY MR. ROSENTHAL:
Q Let me show you what's been narked as

Petitioner's Exhibit No. 18. That is a cover letter

L. A REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

55

dat ed Decenber 2nd, 1996, along with a proposed
rei ssued NPDES pernit dated Decenber 6th, 1996, for
the Fox River Grove facility; is that correct?
Yes.
Q And this shows an effluent limtation
of 20 milligrans per liter for CBOD5 and 25

mlligrams per liter for suspended solids; is that

correct?
A Correct.
Q And, again, you worked on this

particular permt; is that correct?
A Yes.
Q Let me show you what has been marked as
-- previously marked and admitted into evidence as
Petitioner's Exhibit No. 3.
Petitioner's Exhibit No. 3 consists of
a cover letter signed by M. Neteneyer and a
rei ssued NPDES pernmit for the Fox River Gove
facility; is that correct?
A You said it's signed by
M. Neteneyer?
Q Yes.
| believe it's signed by

M. MSwiggin. |I'msorry.
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Prepared by Don Neteneyer.

Q Don Neteneyer did prepare that letter
t hough?

A Correct.

Q And M. Neteneyer -- your M.

Net emeyer' s supervisor; is that correct?
A Yes.
Q Were you aware that M. Neteneyer was

preparing this letter?

A Yes.

Q Did you reviewit before it was sent
out ?

A Yes.

Q And you concur with the statenents in

the letter?

A Yes.

Q Now, that permit inposes an effluent
l[imtation for CBOD5 of 20 milligranms per liter; is

that correct?

A Correct.
Q And that inposes an effluent [imtation
of 30 mlligrans -- I"'msorry, 25 mlligranms per

liter for suspended solids; is that correct?

A Correct.

L. A REPORTI NG (312) 419-9292



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

57

Q And that's the permt that is being

appealed fromin this proceedi ng, correct?

A Yes.
Q Now, there's a flowrate, | believe
there of -- it's based on an average daily flow of

1.25 MED; is that correct?

A Desi gn average fl ow of 1.25

Q That was the same design average flow
that was applicable when the 19 -- the nodified 1987
permt was issued, the 1977 permt was issued, and
the 1992 permt was issued, correct?

A Correct.

Q And the organic limtation rating
applicable at the tine in February 1997 when t hat
permt was issued was 9900 PE;, is that correct?

A That's correct.

Q Now, M. Neteneyer's letter explains
the agency's position as to why the 20 mlligranms
per liter limtation for CBOD5 and the 25 mlligramns
per liter limtation for suspended solids is
applicable; is that correct?

A Correct.

Q And the agency's position is based on

two regul ati ons, 304.120 and 301. 345; is that
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correct?
A Correct.
Q Ckay. The | EPA adm nisters the NPDES

permt programon behalf of the U S. EPA is that

correct?
A Yes.
Q And the NPDES permit that the village

-- permits that the village has been receiving
since 1977 are permts that allowthe village to
di scharge water into the Fox River; is that correct?

A Yes.

Q And the water that's being di scharged
is water that has been treated at the village's
waste water treatment plant, correct?

A Correct.

Q Now, prior to this year or at |least the
1997 permt, the U S. EPA reviewed permt
applications, is that correct, for NPDES permts?

A Actually, it's been the last two years
t hey have not reviewed permts --

Q But they did review --

A -- as far as reviewing all of the mgjor
permts. They never reviewed all permts, but al

maj or permts.
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MR, ROSENTHAL: If | can have this narked.
| think we're up to 19.
(Petitioner's Exhibit No. 19
mar ked for identification,
9-17-97.)
BY MR. ROSENTHAL:

Q Let me show you what has been marked as
Petitioner's Exhibit No. 19. That is a letter
witten to M. Thonas McSwiggin at the Illinois
Envi ronnental Protection Agency by Kenneth Fenner,
chief water quality branch of Region V of the U S.
Envi ronnental Protection Agency, correct?

A Correct.

Q And this is regarding the -- this is
dat ed Decenber 16, 1991; is that correct?

A Correct.

Q And this was done in connection with
the 1991, '92 reissuance of the Fox R ver G ove
NPDES permit, correct?

A Yes.

Q And this indicates that the -- this
i ndi cates comments that the U S. EPA had with regard
to the draft permt for -- NPDES permt for the Fox

River Gove facility?
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M5. HOMRD: | object to the question. At
this point, I would be willing to accept this letter
as being -- the contents of the letter at a face

val ue being taken, but as to whether or not M.
Kell er can attest as to whether or not, you know,
what U S. EPA's comments actually were other than
reading the letter like the rest of us, | would say
he's in a difficult position to be testifying to
t hi s.

MR, ROSENTHAL: That's fine. [I'Il withdraw
t he questi on.

THE HEARI NG OFFI CER:  All right.

MR, ROSENTHAL: Let ne just ask if | can
ask one question based on this.
BY MR. ROSENTHAL:

Q Does this letter anywhere based on your
reading of it, M. Keller, anywhere indicate that
the U S. EPA had a problemw th the effluent limts
t hat were proposed for BOD5 or CBCOD5 or for
suspended solids with regard to the 1991, 1992
rei ssue permt?

A No, it does not.

THE HEARING OFFI CER: M. Keller, would you

spell the name of that letter witer for the record,
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pl ease?
THE WTNESS: The witer?
THE HEARI NG OFFI CER:  Yes.
THE W TNESS: Kenneth A. Fenner
F-e-n-n-e-r.
THE HEARI NG OFFI CER:  Thank you.
BY MR. ROSENTHAL:
Q Now, let ne see if | understand this.
You indicated that the U S. EPA now only reviews
maj or permts?
A No. They've only reviewed the nmajor
permts for a nunber of years, and in the last two

years, they've not reviewed all major permts.

Q kay.

A That was done by an agreenent between
the Illinois EPA and the U S. EPA

Q kay. | don't think -- this is just a
regulation I'mhanding to you since -- this is a
copy of the regul ation.

M. Keller, I've handed you a copy of
304. 120 -- regulation 304.120. This is one of the
regul ations in which the effluent Iimtations in the
1997 permt was based, correct?

A Correct.
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Q Now, this regulation is entitled
deoxygenati ng waste, correct?

A Correct.

Q And that refers to waste that renoves
oxygen fromwater; is that correct?

A Yes.

Q And specifically you or the I EPA based
its effluent Iimtation on 304.120(b), is that
correct, paragraph B -- subparagraph B. 1'msorry.

M5. HOMRD: Objection to the question.
VWich permt are you tal ki ng about, the nost
recent --

MR, ROSENTHAL: |'mtal king about the 1997
permt.

BY MR ROSENTHAL:

Q Is that correct?
A Al ong with 301. 345.
Q Right. But in terns of this

regul ati on, 304.120, the provision that the I1EPAis
relying on is subparagraph B; is that correct?

A Yes.

Q Now, this docunment says -- subparagraph
B says no effluent from any sources untreated waste

load is 10,000 popul ation equivalents or nore from
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any source discharging into the Chicago River system
or into the Calunet River system shall exceed 20
mlligranms per liter of BOD5 or 20 milligranms per

liter of suspended solids; is that correct?

A | believe you said 20 mlligrams per
liter of suspended solids. It should be 25.

Q Twenty-five.

A Yes.

Q It doesn't say what the design flow of

a plant is, does it?

A Wll, let's see. Untreated waste | oad
of 10, 000 popul ati on equi val ents.

Q But it doesn't say in which fromany
source whose untreated waste | oad capacity is

10, 000; is that correct?

A Untreated waste | oad capacity?

Q Ri ght .

A No.

Q kay. You're not looking at -- it
doesn't talk --

A It does not --

THE HEARI NG OFFI CER  Wait, wait.
MR, ROSENTHAL: |'m sorry.

THE HEARING OFFI CER°  One at a tine.
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BY THE W TNESS

A It doesn't say that.

THE HEARING OFFI CER: Wl I, let him-- you
wer e rephrasing your question.
BY MR ROSENTHAL:

Q This regul ati on does not refer to the
capacity of the plant; is that correct? There's
not hi ng --

A It does not use that specific word

capacity of the treatnment plant, correct.

Q In fact, it doesn't use the word
treatment plant at all, does it?

A No.

Q It doesn't use the word capacity at
all, does it?

A No.

Q Is Fox River Gove in the Chicago River
syst enf?

| don't believe so

Q Is the Fox River in the Calunet River
syst enf?

A No.

Q Read literally, M. Keller, this

regul ation refers to what the waste load is at any
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given time; is that correct?

A You could read that literally, yes.

Q And the | EPA chooses not to read it
literally; is that correct?

A Correct. W utilize the actual design
permtting capacities is what we use.

Q Now, when you say you utilize the
actual design permtting capacities, this
regul ati on, again, doesn't refer to the actua
design rating capacities, does it?

A It doesn't use that wording, correct.

Q Nowhere in this regul ation does it use
t hat wording, does it?

A No.

Q M. Keller, I've handed you a copy of
regul ati on 301.345. That is the other regul ation on
whi ch the | EPA based its decision to inpose the
effluent limtations of 20 mlligrans per liter for
CBOD5 and 25 milligranms per liter for suspended
solids in the 1997 pernmit, correct?

A Correct.

Q Now, this regulation indicates that the
popul ati on equivalent is a termused to evaluate the

i npact of industrial or other waste on a treatnent
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works or on a stream correct?

A Correct.

Q And it refers to three different
factors; is that correct? The first factor -- is
that --

A Yes.

Q The first factor being the anount of

flow, 100 gallons of sewage per day; is that

correct?
A Ri ght .
Q The second factor being the anount of

BOD5 being .17 pounds or 77 grans; is that correct?
A Correct.
Q And the third factor being .20 pounds
of suspended solids; is that correct?
A Correct.
Q And then it goes on to say that the
i npact on a treatnment works is evaluated as the

equi val ent of the highest of all three paraneters,

correct?
A Correct.
Q But then it draws a distinction with

regard to neasuring the inpact on a streany is that

correct?
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A Yes.

Q And when you're dealing with the inpact
on a stream you deal with only two of the
paranmeters; is that correct?

A Correct.

Q And those two paraneters are the BOD5
and the suspended solids; is that correct?

A Correct.

Q And Fox River Gove's rating for BOD5
and suspended solids in terns of popul ation

equi valent is 9900; is that correct?

A Correct.
Q And the NPDES permt is a permt
bel i eve as you stated is to -- it allows the

di scharge of water into the Fox River; is that

correct?
A Yes.
Q So what you were tal king about is a

permt that allows discharge of water into a stream
is that correct?
A Yes.
MR ROSENTHAL: That's all that | have.
["msorry. | just want to clarify a

coupl e of things.
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BY MR. ROSENTHAL:

Q One, there's been no changes that you
were aware of in the provisions of Section 301.345
since 1977; is that correct?

A Correct.

Q And there have been no changes in any
of the provisions of 304.120 since 1977, is that
correct, that you' re aware of ?

A Not Section B. There are other
changes, but not Section B

Q Ckay. Now, the | EPA does not have a
practice of issuing permts when the provisions of

the permits would violate these regulations; is that

correct?
A That's correct.
Q Yet, in 1977, 1987, and 1992, the | EPA

i ssued permts that had effluent limtations of
either 25 mlligrams per liter of CBOD5 or 30
mlligrams per liter of BOD5 and 30 m|ligrans per

liter of suspended solids; is that correct?

A No. | think the 1977 permt was issued
by the U S. EPA not Illinois EPA
Q But the U S. EPA would not be violating

these regulations either; is that correct?
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A No.

Q kay. So, therefore, the people
enpl oyed by the | EPA who issued the permts in 1987
and 1991 either issued permts that were in
viol ati on of these regul ations or they did not
believe that the permts violated the regulation; is
that correct?

A Correct.

Q Is it your testinony here today that
the permts that were issued in 1987 and 1991
violated these two regulations with regard to the
effluent limtations for suspended solids and BOD5
or CBCOD5?

A | believe there was an error nmade.

MR ROSENTHAL: That's all that | have.

THE HEARI NG OFFI CER°  Cross?

M5. HOMRD: | don't have any cross, but |
will be calling M. Keller in our case in chief.

THE HEARI NG OFFI CER:  All right.

VR, ROSENTHAL: Before we release this
witness, |1'd ask that Exhibits 4 through 19 be
admtted into evidence.

M5. HOMRD: | don't have any objection to

five through 19. | do have an objection with
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Petitioner's Exhibit No. 4 only because of the |ack
of foundati on.

M. Keller was not a party in receiving
that permt or issuing that permt. It was fromthe
United States Environmental Protection Agency to
M. Lanbert, who is the president of the village of
Fox River Grove, and | just think there should have
been better foundation laid for that.

MR ROSENTHAL: 1'Il lay it with another
Wi t ness.

THE HEARI NG OFFI CER:  Exhibits 5 through 19
are admitted into evidence, and we will hold up
on -- it was No. 47

MB. HOWARD: Right.

THE HEARI NG OFFI CER:  Thank you,

M. Keller. You may step down for the tine being.
Let's take a short break.
(Break taken.)

THE HEARI NG OFFI CER  Back on the record.
You may proceed.

VR ROSENTHAL: Petitioner will call our
next w tness, Law ence Thonas.

(Wtness sworn.)

MR ROSENTHAL: Can | get
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this marked as 207?
THE HEARI NG OFFI CER:  Twenty.

(Petitioner's Exhibit No. 20
mar ked for identification,
9-17-97.)

VWHEREUPON:

LAWRENCE E. THOMAS, P. E,
called as a witness herein, having been first duly
sworn, deposeth and saith as foll ows:

DI RECT EXAMI NATI ON
by M. Rosent hal
Q Whul d you pl ease state your name for

the record?

A Law ence Edward Thonas.

Q And by whom are you enpl oyed?
A Baxter & Wodman.

Q And what is your profession?
A I"ma civil engineer.

Q And what is Baxter & Wodnan?

A Baxter & Wodman is a consulting
engineering firmspecializing in water and waste
wat er desi gns.

Q How | ong have you been enpl oyed by

Baxter & Whodnan?
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A I"ve been with Baxter & Wodnman for
over 20 years.

Q And what is your current position wth
Baxter & Wodman?

A I"ma vice-president with the firm

Q And does Baxter & Wodman hol d any
position with regard to the village of Fox River
G ove?

A W serve as Fox River Gove's village
engi neer providing themw th the engi neering
services for water, waste water, streets.

Q And |l et ne show you what's been marked
as Petitioner's Exhibit No 20. Can you identify
t hat, please?

A This is ny resune.

Q And does it set forth your educationa
backgr ound?

A Yes.

Q And does it set forth your professiona

associ ation and regi strations?

A Yes.

Q And your honors and experience?
A Yes.

Q And is it accurate?
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A Yes.

Q Now, how | ong have you personally been
i nvol ved in perform ng engineering services for the
vill age of Fox River G ove?

A Si nce 1977.

Q Did you have any involvenment with the
village's waste water treatnent plant?

A | was the design engineer for the
treatnment plant that is currently out there now

Q And when you say you were the design
engi neer, what does that nean you did?

A | did the layouts, the basic design of
the treatnment plant under the supervision of George
Heck, who was the client manager at that time for
Fox River G ove.

Q Have you been involved in the NPDES

permt process for the Fox R ver Grove plant?

A Yes.
Q Have you been involved wth
every -- the issuance of every NPDES permt?
A Wth the exception of the first one, |

have been involved with all of the subsequent ones,
the '87 and the '92, and this | ast one.

Q Can you identify the first one?
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A The first one was the U S. EPA permt,
whi ch was issued in 1977. That was put together as
I was working on the treatnent plant, but | was not

the one who actually took care of getting that taken

care of.

Q Wbul d you recogni ze that permt if you
saw it?

A Yes. Ch, yes.

Q You could identify the permt as the

permt under which the village of Fox River Gove
operated between 19 -- after 19777

A Yes.

Q Let me show you what's been narked as
Exhi bit No. 4. Can you identify that document?

A Exhi bit No. 4 is the 1977 NPDES permit
for Fox River Grove as issued by the United States
Envi ronnental Protection Agency.

MR, ROSENTHAL: 1'd now ask that Exhibit
No. 4 be adnmitted into evidence.

M5. HOMRD: No objection.

THE HEARI NG OFFI CER:  Exhibit No. 4 is
admtted into evidence.
BY MR. ROSENTHAL:

Q M. Thomas, are you famliar with the
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term CBOD5, BOD5, and suspended solids?

A Yes.
Q Can you explain what CBOD5 is?
A Waste water contains materials in it

t hat have an oxygen demand when they're placed into
a streamor into a body of water. That oxygen
demand is created by m croorgani sns feedi ng upon

t hat organi c waste and converting that oxygen to
carbon di oxide into nore nassive microbes.

Car bonaceous bi ol ogi cal oxygen --
excuse ne, biochem cal oxygen demand refers to the
portion that's tied to the carbon-based organic
conpounds. There is al so nitrogen-based organic
conpounds that al so have a bi ochem cal oxygen
denand.

So BOD refers to the conbi nati on of
both the nitrogen and the carbonaceous oxygen
demands. CBOD only refers to the carbonaceous.

Q Is it possible to neasure an equi val ent
nunber of BOD5 with CBCD5?

A Yes. Basically, the CBOD5 is roughly
about 80 percent of your total BODS5.

Q Is there any nunber that -- would 30

mlligranms per liter of BOD5 be the equival ent of
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any particul ar nunber of CBOD5?

A Yes. In a normal waste water, those
two nunbers would be equivalent, yes. The 30 BOD is
equi valent to the 25 CBOD.

Q &oi ng back to the Fox River Grove waste
water treatnment facility, where is that | ocated?

A The treatnent facility is |located on
the western end of the community adjacent to Shannon
Cr eek.

Q And is it located -- what type of
nei ghborhood is it |ocated in?

A It's located in a residential
nei ghborhood. The site itself is approxi mtely one
and a half acres. One side of it is bound by
homes. The other side is a Commonweal th Edi son
right-of-way. The third side is Shannon Creek, and
then the fourth side is a wetlands area.

Q Is there anything that would -- any
other factor that would limt construction on that
site?

A Construction on that site now woul d not
be possible with the current regul ati ons regarding
wet | ands and fl ood plans. The entire site nowis in

a flood plain, and it also is in an area that was
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fornmerly considered to be a wetland area.

Q Can you explain why the current plant
is allowed to be |ocated there?

A The treatnent plant was built in 1926,

the original treatment, and it's subsequently been

upgraded in the '30s. It was again upgraded in
1967, and then it was -- the |l ast upgrade was in
1978.

So the treatnent plant expansions al
predated the regul ati ons that affect construction
and wetl ands and fl ood pl ai ns.

Q Wuld it be possible to construct a new
pl ant on that |ocation?

A No.

Q | believe you --

MR ROSENTHAL: If | could have this marked
as Exhibit No. 21. Sorry. | didn't nmean to hand
that to you.

(Petitioner's Exhibit No. 21
mar ked for identification,
9-17-97.)
BY MR. ROSENTHAL:
Q M. Thomas, |'m handing you what's been

marked as Petitioner's Exhibit No. 21. Can you
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identify that, please?

A This is the permt that Fox R ver Gove
received for the construction of the waste water
treatnment plant in 1977.

Q And if you look at the first page, it
just says design. Could you indicate what was neant
down there by those?

A The desi gn nunmber has an abbreviation
DAF. That stands for daily average fl ow equals 1.25
MED, which is a mllion gallons per day. DM is
daily maxi mumflow equaling 3.5 mllion gallons per
day. Influent pounds of BOD and total suspended
solids, which is abbreviated BOD, slash, TSS per day
of 1700, slash, 2200.

Q Can you explain -- if you would pl ease
explain the reason for the 1.25 M3?

A The waste water treatnment plant was
designed in 1977 to handl e 10,000 PE, popul ation

VWhen the facility planning report was
done in 1976, a distinction was drawn between the
sewage | oading on the waste water treatnment plant
and the infiltration between the treatnent plant.

In that report, they clearly call out

that the -- and | should back up. The facility
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pl anni ng report was the basis of design for the
waste water treatnment plant. It served as the

pl anni ng docunent, and it was accepted by the | EPA
as the design basis.

The popul ati on equi val ent was shown to
be a residential population of 8,500 popul ation
equi val ents, and then Good Shepherd Hospital at
1,500 for a total of 10,000 PE

The waste water flow rates were based
on a conbinati on of sewage and infiltration. 1In the

-- you know, 1'd remark that in the regulation that
we're dealing with, the population is based on the
popul ati on equivalent is 100 gall ons of sewage per
day.

The facility planning report calls out
t he sewage as being 10,000 PE at 100 gal | ons per
capita per day equaling one nmllion gallons per day
infiltration into the system0.25 M3aD, and the
infiltration is clear water.

We had to make provisions for this so
that the plant would not be hydraulically overl oaded
so that the water could get through the channels and
so forth w thout backing up

There was a sewer eval uati on done as a
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part of this facility planning effort. It was
recogni zed that there was nore than the normal
anmount of infiltration into the sewer system but it
was agreed by the IEPA that that infiltration was
not excessive and that it was nore cost-effective to
treat that infiltration than it was to try and
renove it. Hence, we canme up with a total flow of
1.25, but, clearly, only 10,000 PE of that is
sewage.

THE HEARI NG OFFI CER:  Ten t housand PE?

THE W TNESS: Yes.
BY THE W TNESS

A The peak daily dry weat her flow was

al so based on a base infiltration rate plus a
mul tiplication of the sewage for taking into account
that you have fl ow vari ati ons.

BY MR ROSENTHAL:

Q Was there a reason for the
high -- relatively high inflowinfiltration?
A The Fox River Grove sewer system was

put in the ground in the md-1920s. It's made up
primarily of clay pipes using oakum as the joining
material s, the gaskets between those pipes, which is

not a very effective way of sealing the pipes.
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Portions of the sewer system are bel ow
the river, and we have sewers that run along the
streets that are parallel to the river and bel ow t he
river |evel.

In order to hold those pipes down so
they wouldn't float, they have a concrete cap poured
over the top of them but those pipes are very
susceptible to infiltration inflow comng into them
just during the normal course of -- even in dryer
weat her, we have infiltration comng into the system
because the river maintains a high water |level in
t hese areas.

Q You indicated that this was designed
with a 10,000 PE. Has the rating -- has that 10, 000
PE rating been changed?

A Yes.

Q In 1987 when we went for the NPDES
renewal , the first drafts of that were calling the
plant out to be a greater than -- were calling it a
maj or facility, and, hence, the EPA was asking for
lower limtations on our BOD and suspended solids in
the effluent.

The village objected to those |evels.

The EPA reviewed the situation, agreed that a way to
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resolve the issue was to rerate the plant for 9,900
so that we would be in conpliance with the
regul ati on, and that agreenent was accepted by both
the village and by the | EPA

Q VWhat is the current rating of the
pl ant ?

A The current rating of the plant is
9,900 PEwith a flow capability of 1.2 mllion
gal | ons per day.

Q Is the 1.2 nmillion gallon per day
rating intended to take into consideration the

inflowinfiltration?

A That is correct.
MR, ROSENTHAL: I'd like to have this
mar ked. | believe this is Exhibit 21, 21 or 22.

THE HEARI NG OFFI CER Twent y- t wo.

(Petitioner's Exhibit No. 22
mar ked for identification,
9-17-97.)

BY MR. ROSENTHAL:

Q M. Thomas, |'m showi ng you what's been
mar ked as Exhibit No. 22.
Could you identify that docunent?

A This is the renewal of an NPDES
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application that was submitted to the | EPA by Fox
Ri ver Gove, and it was received by the | EPA
February 26th, 1981.
Q kay. Was the NPDES permit -- was this
application ever acted on?
A No, it was not.
MR, ROSENTHAL: Could | have this marked as
Exhi bit No. 237
(Petitioner's Exhibit No. 23
mar ked for identification,
9-17-97.)
BY MR. ROSENTHAL:
Q M. Thomas, |'m handing you what's been
mar ked as Exhibit No. 23.
Can you identify that document?
A This is a letter to M. R ck Lucas of
t he | EPA dated Novenber 3rd, 1986, fromthe village
of Fox River Gove.
Q kay. And it's signed by the village
president; is that correct?
A That is correct.
Q Do you recogni ze that signature as
bei ng the signature of Dan Shea?

A Yes.
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Q Was Dan Shea the village president at
the tinme?

A Yes, he was.

Q Who drafted that -- was that letter

drafted -- who drafted that letter?

A This letter was drafted by Baxter &
Wodnan.

Q Ckay. \What pronpted Baxter & Wodman
to draft that letter?

A We had received a proposed NPDES permt
in 1986, in Septenmber of 1986, which was | owering
the effluent concentrations of the BOD and suspended
solids fromtheir what was then current |evels or
current level of 30 milligranms per liter BOD and 30
suspended solids down to 20 mlligranms per liter of
BOD and 25 of suspended solids.

W were concerned that if that was done
that this would have a big inmpact on the ability of
the waste water treatnent plant to fully serve the
facility planning area that it was intended to serve
when it was built.

Q Were the effluent levels that you were
protesting -- limtation levels that you were

protesting -- that that letter protests, did they
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subsequently increase?

A Yes. That was the results of -- the
village's objection was that an agreenent was
reached with the EPA prior to going to the
Pol lution Control Board that the rating of the
treatment plant would be reduced from 10,000 PE to
9,900 so that we would conformw th the regul ati ons.

Q Was an appeal filed with the Pollution
Control Board?

A An appeal was filed, but it was
wi thdrawn after the agreenment was reached with the
| EPA.

Q Wth regard to the village's waste
water treatnment plant, does the plant operate in the
same way now as it did in 1977?

A Yes. The plant's operation is stil
the sanme as it was in "77 when it was first -- well,
it was first put on line in 1978.

Q Have t here been any changes in the way
that the plant processes waste water since 19787

A No, no significant changes.

Q Have there been any change in the type
of equipnment that is used to treat waste water at

the plant?
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A No.

Q M. Hughes testified that the plant
uses biol ogical contactors. Could you explain how
t hose work?

A After primary sedi nentation, the sewage
is fed into four tanks which operate as two parall el
streans. In each of those tanks, there is what is
referred to as a rotating biol ogical contactor which
is a steel shaft with plastic nedia attached to it,
and the shafts are set parallel to the direction of
flow

So as the sewage noves through the
tanks, it has to pass along the |length of those
contactors. Now, those contactors are turning as
slow -- at a slowrate, a slowrevolution rate, so
that as the sewage goes by them the discs are
di pped into the sewage and then they're brought out
into the air, and then it keeps doing this process
over and over again, and by doing this, we create an
environnent that the mcrobes can attach thensel ves
to the bio-discs and grow and eat the soluble
organics in the waste water, create nore nicrobes,
and so you get nore and nore of a popul ation growth

on this nmedia, and as the weight of the mcrobes
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gets so high that they can't hang on any nore,
portions of themfall off and re-enter the waste
stream and those microbes are carried on to the
secondary clarifiers where they then settle down to
the bottom of the tank

So we are basically in these tanks
converting soluble organics into a mcrobial mass
that then can be renoved by settling.

Q VWat is the reason for doing that?

A If we put raw sewage into the river, it
puts an oxygen demand on the stream |n other
words, it will use up -- microbes in the stream
itself will use that soluble organics and create
nmore microbes. In doing that, they will deplete the
oxygen supply in the river, and when the 2 drops
too lowin the river, then you have problens wth
mai nt ai ni ng fish because there's nothing for themto
br eat he.

VWhat we do in the waste water treatnment
plant is we accelerate that natural process, and we
take care of renoving those sol uble organics within
the treatnment plant before it has the opportunity to
go out into the river. So we get rid of that demand

so that it doesn't put that demand on the river
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itself.

Q VWhen you' re tal king about the organic
material, is that what's referred to as the BOD5 or
CBOD5?

A We quantify the organic | oad on a river
or on a treatnment plant in terns of we call it the

car bonaceous bi ochem cal oxygen demand. That's how
we quantify how nuch there is of it, yes.

Q Let me show you what's been admitted
into evidence as Petitioner's Exhibit No. 17. That
is the Novenber 8, 1996, draft permt. D d you

review that when it was received?

A Yes, | did.

Q And what did you do after you revi ewed
it?

A | advised the village that the | EPA was

proposing to reduce the effluent concentration
l[imts in the permits fromthe 25 m|ligramnms per
l[iter for CBOD down to 20 and for suspended solids
from 30 down to 25.

Q And did you advise the village to take
any action in regard to that?

A | advised the village that they should

object to that change because of the inpacts it
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woul d have on the waste water treatnment plant and
its ability to provide service for the facility
pl anni ng ar ea.

Q Wth regard to -- and do you know if
the village did take any action with regard to that?

A Yes. They did file an objection, which
has led to this hearing. | should back up. W did
meet with the 1EPA to discuss the permt before we
filed the objection.

Q And prior to -- okay.

Was there any -- did you have any
t el ephone conversations or correspondence with
representatives of the |EPA?

A Yes. During the initial stages of the
review when the first draft had been issued, | did
talk to Don about the Iimtations on the permt and
the fact that they had been changed. | was | ooking
for the background for why the EPA was changi ng
those limtations when in 1987 we had cone to an
agr eenment .

Q VWen you refer to Don, who are you
referring to?

A Don Net eneyer

Q And who is he?
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A He is a staffer with the | EPA
MR ROSENTHAL: 1'd Iike to have this
mar ked as Exhibit No. 24.
(Petitioner's Exhibit No. 24
mar ked for identification,
9-17-97.)
BY MR. ROSENTHAL:

Q Let me show you what's been narked as
Petitioner's Exhibit No. 24. Can you identify that
docunent ?

A This is a fax that | sent to Don
contai ni ng several letters of correspondence
regarding the 1987 permt renewal. This information
he did not have it readily avail able, and he asked
that | supply it to him

Q Can you explain what pronpted you to
send this fax?

A Don asked nme to. He asked that |
provide himw th some background information on the
1987 permt renewal. They did not have that easily
avail able to them

Q kay. Was this sent after the village
received the initial draft permt

in-- for the '96, '97 pernmt?
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A Ch, yes, yes.

Q Let me show you what's been nmarked and
admtted into evidence as Petitioner's Exhibit No.
3, and that is a -- referring to the second -- to
the first -- well, to the second page of the
docunent, the first page of the letter there's a
statenment that's made obligations in plants made to
i ncl ude additional unsewered areas and new
devel opnents wi || obviously increase suspended
solids and organic |oads on the plant. However, the
agency believes that the plant as designed will neet
the limtations in the permt until the
above- desi gned capacities are reached.

Under the present operating conditions
and effluent quality, the agency will be able to
i ssue permits for additional waste |oads tributary
to the plant. Upgrades to the facility may be
required if the facility approaches its design
capacity.

Do you agree with that statenent, the

| ast statement?

A The | ast sentence?
Q Yes.
A | agree that upgrades to the facility
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may be required as the facility approaches its

design capacity.

Q

| suppose,

To your know edge, has there been any,

hazardous conditions created because the

25, 30 effluent limtations were in effect rather

than the 20, 25 effluent limtations in the 1997

permt?

A

There has been no hazardous conditions

caused by the operation of the treatnment plant.

Q

Are you famliar with the village of

Fox -- the Fox River Grove facility planning area

the waste water treatment facility?

A

Q

Yes.

VWhat areas are serviced by the Fox

Ri ver Grove treatnent plant?

A

The Fox River G ove -- the facility

pl anni ng area enconpasses all of the incorporated

portion of the village plus the Lake Barrington

I ndustri al

Par k, Good Shepherd Hospital, and a

coupl e of wunincorporated subdivisions i mediately to

the west of the comunity.

Q

VWhat are those uni ncorporated

subdi visions referred to as?

A

Venetian Gardens is the nmin one.
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Imredi ately to the west is an unsewered area, well
and septic, many small lots, an area that was
fornmerly cottages, which now people are living in
those hones full-tine instead of part-tine.

Q Had there been problens with the septic
fields in that area?

A Yes. There have been several cases of
septic systens in that Venetian Gardens area
failing. They're down close to the river. They
have very hi gh groundwater conditions. They're on
very small lots, and there are a nunber of homes in
there where the systemsinply does not work anynore,
and those honeowners are having their septic systens
punped out on a regul ar basis.

The situation won't remain that way
that long. The MHenry County Public Health
Departrment will be eventually red taggi ng sone of
those honmes in that area as uni nhabitabl e because of
the waste water situation.

Fox River Grove also has sone areas in
it which are not sewered which are al ongside the
river that we would like to be able to extend
service to themin order to be able to take care of

their septic problens.
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Again, we have a situation in this area
where we've got a lot of homes that were built al ong
the river on very small lots, generally 40 to 45
feet wide lots, that were intended for use on a
part-tine basis com ng out there in the sunmer, on
t he weekends, and people live in those homes
full-time now, and what little septic systemthere
are on those lots sinply cannot handl e the | oad.

Q Wul d these be lots that if they are
provided with sewer the Fox River Gove plant will
be expected to provide treatnent?

A That is the intention, yes.

Q Now, in your testinony, you' ve referred
to a concern regarding the inpact of the | ower
effluent limtations on the treatnent plant and the
ability of the treatnent plant to provide service to
the area. Can you explain what you nmean by that?

A The treat plant was designed to handl e

up to 10, 000 popul ati on equi val ents.

Q Let me ask you --
A Yeah. Repeat the question, please.
Q Let me ask you why is the village

concerned about the |ower effluent limtations?

A Al right. The treatnent plant is a
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bi ol ogi cal process designed to handl e 10, 000

popul ati on equivalents. \What is being proposed is
| owering the effluent quality having to go from 25
mlligranms per liter down to 20 mlligramnms per
liter, which is a 20 percent reduction in your

al | owabl e di scharge of pounds per day of organic
wast e.

Because it is a biological process, it
can only be so efficient in renoving the influent --
reduci ng influent waste stream As a result, we
can't just arbitrarily say that | can neet that new
[imt because -- just because the treatnent plant
right nowis operating below the 25, 30 standard
that it has set for it right now doesn't mean that
it wll stay down there.

As the | oading increases, the
efficiency of the plant is going to decrease because
of higher flow rates and because of the greater
anmount of sol uble organics coming into the treatnent
plant, and we are going to reach a situation where
we can't always guarantee that we're going to be
able to hit that new effluent standard.

So to sinply say that we're doing a

great job now and we are expected to be able to
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continue doing a great job, doesn't hold true in
that as those flow rates increase as the | oading
i ncreases, the treatnent plant is going to be
putting out a higher |evel of organics.

W' ve had sonme nonths that are very
seldom but it has gotten up, for instance, up to 17
mlligrams per liter on effluent. What we have to
protect the village fromis from-- by changing
t hese standards fromwhat they are now, it would go
to the tougher standard, which aren't warranted.

It puts the village at greater risk as
the flows increase of going in violation of their
NPDES permit; whereas, if the standards were held at
where they bel ong, they would not be in violation

That five mlligranms per liter is a
very inportant range that the treatment plant needs
to have to be able to handle the waste | oads that
cone into it because the waste | oads are not
constant. W have fluctuations. W have to be able
to handl e those fluctuations.

Q In regard to the violations, what woul d
be the problens if there were any viol ati ons aside
fromthe fine in ternms of correcting it?

A Vll, if we get into a situation where
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we start having violations, then if we haven't fully
served the area, we would have to stop extendi ng
service anynore in the facility planning area.

Fox River Grove would then have to
enter into a conpliance programto fix the problem
so that they are not going out of conpliance
anynore, and so you get into a situation where
you're |l ooking at a very expensive proposition

Q Wy is it an expensive proposition?

A This is not just a sinple case where we
can add to the waste water treatnment plant where we
just add another unit next to the existing units
that are out there.

Qur cost for this upgrade would be
exceptionally high in that we woul d be | ooki ng at
potentially having to build a second treatnent plant

or replace the entire treatnent plant that we have

out there.
The site that we're on is very snall
It's less than an acre and a half. It's down in a
flood plain. It's in an area that --
M5. HOMRD: | object to the wtness

answering this question. The issue of economcs is

not an issue that is covered in the pernt appeal
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| think that is sonething that is left to an
adjusted standard or a variance type of proceeding,
not a permt appeal case.
VR ROSENTHAL: Well, | think that it has
to do with the issue of whether or not these
ef fluent standards are justified and the | ower
ef fluent should be applied, and what we're -- one of
the reasons for not applying those | ower effluent
standards is the inhibiting factor that it would
have on the willingness or ability of the Fox River
plant to provide treatnment service within its
service area, and one of the -- and part of our
whol e point here is that because of the cost that
would be incurred if we violate those limtations
that we can't even run the risk of doing that
because the penalties are so high so that we all
automatically have to keep ourselves belowin a
self-policing manner, if you will.
THE HEARI NG OFFI CER:  The objection is

overruled. The w tness may conti nue.
BY THE W TNESS

A As | said, we can't just sinply add
another unit to the process. W are in a

residential area in an area that's fully built up as
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much as it can be. So there's no place for ne to go
other than to condem property, knock down houses,
and build on higher ground. That would be what |'d
have to do to add additional capacity to this
treatment plant.

If I wanted to | ook at using a chem ca
means of trying to deal with the problemand trying
to improve ny efficiencies by addi ng additiona
chemicals to the water, then | have to go from using
a process that is basically all natural to one that
I"madding artificial chemicals to the water that
then would | ead to other environmental concerns such
as increased volunes of sludges that have to be
di sposed of. Sludges that may not be able to be
| and applied, but rather would have to be landfilled
at that point. Oher chem cals, other nmetals that
may end up in the stream

If I use alum then I have al um num I
added to the water. So | have other considerations
here. | end up by trying to neet that what
shouldn't be a problem I'mcreating other
envi ronnent al probl ens.

So |l ooking at this, our advice to the

village has to be you can't go up to the 9900. |If
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the standard is changed, we cannot advise going to
that level. That we're going to have to cut back
and only serve those areas that we have solid
commitments for, and other areas we're just going to
have to let go, and that neans that as a result, you
have areas within our facility planning area that
need waste water treatnment. That certainly
providing themw th waste water treatnment would do a
whole ot nore to help the river than changi ng our
standard because we've got septic systens that
aren't working out there that feed directly to the
river.

So the biggest detrinment of this
changi ng of the standard is the fact that we can't
solve -- we put ourselves in a box that we can't

solve the real environnental problens that are out

there.
VMR, ROSENTHAL: | have no further
guesti ons.
THE HEARI NG OFFI CER°  Cross?
CROSS - EXAMI NATI ON

by Ms. Howard
Q So right now the plant is not violating

the limts of 30 BOD or 30 milligranms per liter of
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solids, correct?

A That's correct.

Q And they're not violating the limts of
25 mlligrams per liter of solids or 25 mlligrans

per liter BOD or 30 milligrans per liter of solids,

correct?
A Correct.
Q And the plant is not violating at this

time 20 mlligrans per liter BOD or 25 mlligrams
liter per solids, correct?

A Correct.

Q You stated that if the plant starts
getting close to violating these limts, you're
going to be put in a very precarious position

Isn't it true that that change is goi ng
to come not fromthe regul ati ons, but that change is
going to be due to sonething happening in the plant,
for exanmple, an increased |oading, correct?

A Coul d you repeat your question?

Q You stated that if you start getting
close to violating any of these standards, the
regul ations, the limts, any of these limts that
|"ve already stated that that puts the village in a

precarious situation.
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VWhat |'m asking you is that precarious
situation is not going to be due to any of these
limts, but it's going to be due to the fact that
there's going to be a change in the plant, for
exanpl e, an increase in |oading, correct?

A The treatnment plant will be at greater
risk of violating the |ower standard, whereas it
will not be at risk of violating the higher
standard, the current standard.

Q Right. But it is sonething that wll
happen because sonething i s happening at the plant.
It's not sonething that the Illinois EPA is doing.
It's sonmething that, for exanple, you have nore
residential -- residences being built so you're

going to have an increased |load to the plant,

correct?
A Yes.
Q It could be due to increased business

comng into the village, and, therefore, you're

going to have an increase in |load at the plant,

correct?
A Yes. Well, and that we nonitor the
| oadi ngs that come -- that are being planned to be

added to the treatnment plant, and we take a | ook at
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what we believe that inpact would be on our
operations, and we self-police ourselves so that we
don't violate those standards.

Q Correct. Gkay. And that's sonething
that can continue in the future, the self-policing
concept, correct?

A Right. But the | ower standards wl|l
reduce our ability to serve the entire facility
pl anni ng ar ea.

Q Are you saying right now that the plant
is designed in such a way that if you increase the
load to the plant you are going to start approaching
t hat design capacity, correct?

A W will eventually approach the design
capacity of the treatnment plant, yes.

Q kay.

A W will not exceed it though

Q Al right. And if you don't exceed
t hat design capacity, you will not violate even the
lower limts because isn't it true that the design
of a treatment plant -- a treatnment plant is
according to the regul ati ons supposed to be desi gned
in order to at its maxi num capacity supposed to

still neet the regulations? Isn't that your job as
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a consultant is to nmake sure --
A W will neet --
Q Let me finish nmy question
Isn't it correct that your job as a
consultant is to design a plant that in such a way
that it will nmeet the regulations as required by the
agency?

A That treatnment plant will neet the 25
CBOD, 30 mlligrans per liter suspended solids for
9, 900.

| cannot assure themthat it could
treat that same popul ation load with the | ower
effl uent standards because that's not what it was
designed for.

Q But that design standard is an organic
design. That PE is based on organic loading. It's
not based on hydraulic, correct?

A The PE | oading that you're referring to
there was -- in the original design, there was both
a hydraulic conponent of that and there was also a
suspended solids BOD conponent to it, and the
hydraul i ¢ conponent was al so identified as 10, 000.

The additional flow that goes through

that treatnment plant is clear water. It's
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infiltration.

M5. HOMRD: That's all.

MR, ROSENTHAL: No questi ons.

THE HEARI NG OFFI CER: Before you take off
there --

MR, ROSENTHAL: Before we go any further, |
just want to make sure that | offer the |ast

Exhi bits 20 through 24.

THE HEARI NG OFFI CER:  Any obj ections?

M5. HOMRD: No objection.

THE HEARI NG OFFI CER:  Ckay. Exhibits 20 --

MR ROSENTHAL: Plaintiff's 20 to 23?

M5. HOMRD: Twenty-four.

THE HEARI NG OFFI CER:  Ckay. Twenty is his
resune.

MR, ROSENTHAL: Twenty through 24, yes.

THE HEARI NG OFFI CER  Petitioner's Exhibits
20, 21, 22, 23, and 24 are admitted.

M. Thomas, would you either explain or

define what you nmean when you say the facility
pl anni ng ar ea.

THE WTNESS: The |IEPA and the Northeastern
[1l1inois Planning Comm ssion established pl anni ng

areas for each of the waste water treatmnment plants.
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They designated a zone that when you
design a treatnent facility, you should take that
area into consideration so that your facilities are
| arge enough so that you've planned out how you're
going to handl e those areas in the future.

Maybe you don't build for all that area
right at once, but you should know how you're going
to deal with themin the future. Then if an area
within that facility planning area wants to devel op,
they're required to cone to you first for treatnent,
and if you are unable to serve them then they have
the right to change facility planning areas and go
to another comunity if that other conmmunity is
willing to serve them but it's basically a system
that was put in place to help try and regionalize as
best as possible the provision of waste water
treatment plant so we don't end up with a | ot of
little treatment plants scattered all over the place
and there's no real good planning to it.

THE HEARI NG OFFI CER°  Has the area -- has
the facility planning area changed since you
designed the plant in 1977?

THE WTNESS: Yes, it has.

THE HEARI NG OFFI CER°  How did that -- how
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does that affect the waste water treatnent plant?
THE WTNESS: The treatnent -- the facility

pl anni ng area of the treatnent plant has been
i ncreased in the subsequent years.

VWhen we designed the treatnent plant,
it was anticipated that the facility planning area,
as it existed at that tinme, would have a total
| oadi ng -- would have 8500 popul ati on equivalents in
it, plus 1500 popul ati on equi val ents of the Good
Shepherd Hospi t al

Subsequent to that, with the actua
devel opnent of the community, the densities cane in
consi derably | ower than what had been pl anned for,
and so there was going to be excess capacity in the
treatnment plant, and then at that same tinme, it was
found that there were septic systens failing in Lake
Barrington Industrial Park. That's an existing
i ndustrial park that's on well and septic and it
al so happens to be down in a wetland area, which we
have a | ot of around here, and the septics for that
area were failing.

So they needed a way to sol ve that
problem and so because we have excess capacity in

the treatnent plant because of the |ower densities

L. A REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

108

within the existing facility planning area, we were
able to offer service to Lake Barrington and put a
[imt on it though because we do have limtations on
how nuch area that we can serve and then we've
l[limted themto 1,500 popul ati on equi val ents. They
can't go over that. W can't provide themnore
treatnent than that.

Al right. Now, there has al so been
some small changes to the facility planning area
al ong Route 22 where there was a subdivi sion that
went beyond the McHenry county line. It
i ncorporated a parcel of property that straddl ed the
line, and so we did expand the facility planning
area to pick up that entire parcel so that entire
parcel would cone into the village as a unit.

So, again, because of the | ower
densities that we had experienced in other |ocations
in the community, we had that ability to do that.

THE HEARING OFFI CER:  All right. Thank
you.

VWat is the effect if the plant was
originally designed or designated at 10,000 PE --

THE W TNESS: Yes.

THE HEARI NG OFFI CER:  -- and through nutua
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agreement, it was agreed to change it to 9900 PE?

THE WTNESS: Right.

THE HEARI NG OFFI CER  What's the effect of
t hat change.

THE HEARI NG OFFI CER°  There was no aff ect
physi cal |y because of that change as far as pl ant
operations or how well the waste water was treated
or anything el se.

The inpact of that change was to dea
with the problemthat we're straddling a nunber in
the regul ati ons. The nunber was set at 10,000, and
so the issue that came up in 1987 was well, you're
rated for 10,000 and the regs say that if you're
nore than 10,000, we have to have a | ower effluent
standard, and so what it canme down to is well, then
if you design a plant for 9,900 in '99, | would be
okay, and they said right, but we won't use that
nunber. We'll go with 9,900, and, therefore, we
take care of the regulation issue, and so there are
other -- this problemof the flow rate being
di fferent than 100 gallons per capita today is not
unusual

Cary, for exanple, right across the

river has an average daily flow design of one
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point -- excuse me, of 2.0 mllion gallons per day,
but has a PE rating of 18,000, again, because of the
infiltration that cones in the system

The only reason why we're running into
a problemin this situation is because we're
straddling the regulation. W're at that breaking
point in the regulation where the smaller plants can
be 25, 30, the larger plants have to be 20, 25, and
what our point is is that we are staying. W're
never going over that 10,000 nunber. We will always
be less than that. So we should be rated as a
smal l er treatnment plant.

M5. HOMRD: Can | ask one question just
based on what he just said?

THE HEARI NG CFFI CER  Yeah. Just a mnute.

On the -- when you design a plant, do
you design it with a certain PE in m nd?

THE WTNESS: Yes. As part of the planning
process when you do the facility planning report and
so forth, you take a | ook at popul ation
projections. You look at the comunity's plans, its
conpr ehensi ve plan, how they want to do it. \What
does everything |l ook |ike 20 years from now type

situation? So that's how you basically |ay out what
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the size of your treatnment plant should be.

THE HEARI NG OFFI CER:  Now, if you say that
the village is constrained in its current plant and
nei t her expandi ng, you're also saying that it cannot
rebuild on the same spot?

THE WTNESS: That's correct.

THE HEARI NG OFFI CER  Because of the new
wet | ands and - -

THE WTNESS: Wetlands and fl ood plain
consi derati ons.

THE HEARI NG OFFI CER:  But the '77 plant was
rebuilt on the sanme --

THE WTNESS: That's correct. W used a
| ot of the existing tankage that was out there. W
reused it. W changed it purposely. It was an
activated sludge plant. W took those activated
sl udge tanks and made theminto aerobic digesters.

We reused the primary clarifiers. W
knocked the building off the foundations for the
control building and built a new building on top of
t he existing foundations.

So it was a lot of -- we reused what we
could and shoehorned in everything el se because it's

an extrenely tight setup.
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THE HEARI NG OFFI CER: I n your planning for
the next 20 years, will the village either have to
remain at the current 9900 PE or it will have to
build a new plant at a new | ocation?

THE WTNESS: W do not anticipate that Fox
River Grove will ever exceed the 9900 PE because of
the fact that it is conpletely hemmed in by its
nei ghbor s.

Their facility planning areas and their
muni ci pal boundaries conpletely surround the village
at this point. So there is very little land that's
uni ncor porated around the conmunity.

So at this point, we don't have a | ot
of roomfor further growth. So I don't believe that
we are looking at -- we don't need to worry about
the situation in this case of going beyond the 9,900
because of the fact that we're tied down to where we
can expand.

THE HEARI NG OFFI CER:  And on the septic
systens that are failing, does that -- is that
included in the infiltration?

THE WTNESS: No

THE HEARI NG OFFI CER° No?

THE WTNESS: No, that's not a conponent.
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The infiltration is just clear water that enters
into the pipes, the existing sanitary sewer pipes,
because of the high ground water |evel.

THE HEARING OFFI CER:  But if the septic
systens are failing in the subdivisions, that woul d
not enter into the sewer systenf

THE WTNESS: No, because we don't have any
sewers in those areas.

THE HEARI NG OFFI CER | see.

THE WTNESS: That would just flow towards

the river.

THE HEARING OFFICER: Directly to the
river?

THE W TNESS: Yeah.

THE HEARING OFFI CER:  All right. Thank
you.

Did you have any further questions?
MR, ROSENTHAL: | have no questions?
THE HEARI NG OFFI CER: Ms. Howar d?
M5. HOMRD: |'mfine.
THE HEARING OFFI CER:  All right. Thank
you, M. Thomss.

Let's go off the record.
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(Di scussi on had
of f the record.)

THE HEARI NG OFFI CER:  Does the village have
anything further at this tine?

VR, ROSENTHAL: No, we do not.

THE HEARING OFFI CER:  All right. Thank
you. We will take a lunch break at this tinme. W
wi || be back, say, in 30 mnutes.

(Wher eupon, further proceedi ngs
wer e adj ourned pursuant to the
[ unch break and reconvened

as follows.)

THE HEARI NG OFFI CER  Let's resune in the
afternoon. Ms. Howard?

M5. HOMRD: The agency would like to call
M. Alan Keller back to the stand.

THE HEARING OFFI CER: M. Keller, would you
pl ease take the chair again. You are still under
oath fromearlier.

THE W TNESS: Ckay.

THE HEARI NG OFFI CER:  You may proceed.

DI RECT EXAMI NATI ON
by Ms. Howard

Q M. Keller, could you tell the board
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how t he issue of the Fox River Grove permt cane to
your attention with respect to the BOD or the CBOD
and TSS limts?

A It first cane to nmy attenti on when one
of nmy enpl oyees, Don Neteneyer, was review ng the
project and he canme to ne and pointed out the
di screpancy between the BOD standards and suspended
sol i d standards.

Q A di screpancy -- where was the
di screpancy?

A Bet ween what the existing
permt -- then existing permt read as far as the
BOD -- the CBOD being 25 and suspended solids being
30 versus the usual 20, 25 effluent standard.

Q VWhen you say the usual 20, 25, why did
you use the word usual in your description?

A That is the effluent of standard that
was placed on all facilities that have a design
capacity of 10,000 popul ati on equival ents.

Q VWhen the di screpancy was brought to
your attention, how did you try to address that
di screpancy? What did you do first?

A First, we reread the regulations with

respect to 301.345, the definition of popul ation
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equi valents. W also read the regul ation of 304.120
on deoxygenati ng waste.

Q Vell, let's start with 304.120. Wich
subsection of 304.120 does the Fox River G ove
treatnment plant fall under?

A Section B

Q And why do you say it falls under
Section B?

A | like to first state, and then ||
answer the question if | could, Section B states no
ef fluent from any source whose untreated waste | oad
is 10,000 popul ation equivalents or nore or from any
source discharging into the Chicago R ver system or
into the Calunet River systemshall exceed 20
mlligranms per liter of BOD5 or 25 milligranms per
liter of suspended solids.

Upon reviewi ng this project, we
determ ned that the untreated waste | oad was 25 or
10, 000 popul ation equival ents or nore based on a
hydraul i ¢ basis.

Q kay. So with that subsection B
there's basically three -- well, there's -- it's
actually the first part of B that applies to Fox

Ri ver Grove, the no effluent from any source whose
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untreated waste |l oad is 10,000 popul ation
equi val ents or nore, correct?

A Correct.

Q So it's not a source discharging in the
Chi cago River systemor into the Calunet River
syst enf?

A Correct.

Q VWhat's the significance, first of all,
of hydraulic | oading versus the organic | oadi ng?
VWhat's the difference between hydraulic and organic
| oadi ng of a plant?

A Wl l, the plant is designed based on
various design paraneters. Two of those paraneters
are the hydraulic | oading and the organi c | oading,
and the consulting engineer will evaluate the system
hydraulically and organically and choose his design
accordi ngly.

Q And what did the design consultant for
the Fox River Grove plant represent to the agency

was the design average flow of the plant?

A 1.25 mllion gall ons per day.
Q And what is that used to determ ne?
A That is the design average flow of the

treatment plant.
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Q So that determ nes the basis for your
fl ow?

A Yes.

Q Ckay. And what was represented as

being the hydraulic |oad of the plant? How do you

determ ne what is the hydraulic |oad of the plant?

A The hydraulic popul ati on equival ents or
the hydraulic -- actual hydraulic |oad?

Q The hydraulic popul ati on equival ent.

A That is based upon the definition of

popul ati on equivalent in subtitle C, which is 100
gal l ons per capita per day.

Q kay. And before we junp over to that
then, what is the significance of the state of the
word untreated in subsection B where it tal ks about
the untreated waste | oad?

A That is what the actual design
paraneters are for the treatnent plant being the
design average flow or the design organic |oading or
design solids |oading -- suspended solids | oading.

Q Ckay. If you're |looking at untreated
wast e | oad, would you | ook at the flow?

A The design flow?

Q Un- huh.
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A Yes.

Q Al right. If we -- so in your
val uation, you found that Fox R ver Gove fell under
subsection B.

Now, | assume you have to deternine
whet her or not it's a 10,000 popul ati on equi val ent
or nore, correct?

A Correct.

Q And to do that, what did you say you
| ooked at?

A We | ooked at the definition of
popul ati on equi val ent .

Q Which is found at --

A VWhich is found in 301.345 of subtitle

Q Ckay. Now, remind nme again, what is
t he popul ati on equival ent used to determ ne?

A It's the termused to evaluate the
i npact on a treatment plant or a stream

Q Ckay. And how do you determ ne which
i npact you want to evaluate in any given case?

A VWll, we evaluate all three, those
being flow, BOD, and suspended solids, and for the

i npact on a treatnment plant, it is the highest of
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the three.

Q How di d you know you wanted to
determ ne the inpact on the treatnent plant in this
case, the flow s inmpact on the treatnent plant
rather than the inpact on the streamitself? \Wat
made you | ook at the inpact on the treatnment works
rather than the streanf

A Basically, that was | ooking at the
untreated waste | oad.

Q Back in Section 304.120(b) where it
tal ks about no effluent fromany source whose
untreated waste |l oad is 10,000 popul ation
equi val ents or nore?

A Correct.

Q Al right. So you determ ned you have
to look at the inpact of the waste on a treatnent
works. So explain to us again, you |look at three
factors?

A Yes. W |ook at three factors, those
being fl ow, pounds of BOD, and pounds of suspended

solids for what the plant was designed for.

Q And what do you do with those three
factors?
A W di vide each one by the correspondi ng
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value to determ ne a popul ati on equivalent to
det erm ne whet her or not 304.120(b) applies.

Q Ckay. And according to 301. 345, the
i npact on a treatnment works is evaluated as the
equi val ent of the highest of those three paraneters,
meani ng between flow, the BOD, or TSS, you take the
hi ghest of those to determine its inpact on the
treatnent works; is that correct?

A Yes.

Q And what did you determne to be the
hi ghest of those three factors?

A W determined the flowto be the
hi ghest .

Q And what was the flow? You're |ooking
at it froma hydraulic perspective or an organic
per spective?

A | looked at the flow froma hydraulic
per spective, and the design average flow was 1.25
mllion gallons per day, which equates to 12,500
organic -- hydraulic PE. |'msorry.

VWhat was that again, 12,000 --
Twel ve thousand five hundred.

Organi c or hydraulic?

> O > O

Hydraul i c PE
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Q I think that's one of the places where
we' re having our confusion is between hydraulic and
organic. 1'll try to keep those two straight.

Ckay. So you have 12,500 PE of

hydraulic flow Is that nore than 10, 000?

A Yes.

Q So what do you do with that information
t hen?

A We utilize Section B of 304.120 in

subtitle C and apply an effluent standard of 20
mlligranms per liter of BOD and 25 milligranms per
liter of suspended solids.

Q VWhat if you wanted to do this from an
organi c perspective, what would be the organic --

t he PE based on an organic |oad?

A W& woul d go back to the original permt
or the nost recent permt, state construction
permt, that the plant had received, and then we
would -- that's
usual ly -- add the nunber in there which states the
organic loading in terns of pounds of BOD per day.
W& woul d divide that by 0.17 pounds of BOD per day
per PE.

Q So if the plant's PE was at 9, 900
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according to organic flow, would the limts 30
mlligranms per liter for BOD or 30 milligranms per
liter TSS or even 25 milligrams per liter BOD or 30
mlligrams per liter TSS be correct?

A That was -- could you repeat that? |'m
sorry.

Q If the plant’'s PE was 9,900 according
to an organic flow, would the correct effl uent
limts for BOD be 30 mlligrams per liter or 25

mlligrams per liter?

A It would be 30 milligrans per liter BOD
or 25 CBOD.

Q Ckay. But we do this --

A If you | ooked at just the organic.

Q If you |l ook at just the organic flow?

A Correct.

Q And what was the reason, again, that we

| ooked at the hydraulic flow?

A W | ooked at the inpact on the
treatnment plant for the three paraneters that the
plant is designed on; flow BOD, solids.

Q But that had to -- that went back to
the Section 304.120(b), which required | ooking at

the untreated waste | oad, correct?
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A Correct.
Q Now, you worked on this permt that's
actually under -- that is actually the basis of this

appeal that was issued in 1996.

Fromthe very first draft permt, which
was entered as Petitioner's Exhibit 17 on Novenber
8th of 1996, what did you authorize to be the limts
that were established for BOD and total suspended
sol i ds?

A W established the limts for CBOD to
be 20 mlligrans per liter and suspended solids to
be 25 mlligranms per liter

Q And that was follow ng the Section

301. 345 and Section 304.120(b), correct?

A Yes.
Q Did that eval uati on change when you
actually issued the permt on -- let's see. This is

Petitioner's Exhibit No. 18.
VWhen it went on public notice on
Decenmber 2nd, 1996, did we change the limts that we
had originally drafted in that permt?
A No.
Q And when we eventually issued the

permt, did we change those BOD or TSS |imts?
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A No.

Q VWhen we issued the permt, this is
referring to Petitioner's Exhibit No. 3, there was a
cover letter that was dated February 6th, 1997, and
in the second -- well, third paragraph, there seens
to be an explanation, and | was wondering if you
could -- this is starting with although -- this is
the third sentence in that third paragraph, although
the facility has been rerated for a 9,900 PE organic
rating, it is hydraulically rated at 12,500 PE. For
this reason, the agency nust rate the plant at 1.25
mllion gallons per day and the associated 20
mlligrams per liter CBOD5 limt, the 25 m|ligrans
per liter suspended solids limts must be
i ncor porated pursuant to Section 304.120(b) of
subtitle C

The facility was designed for 10,000 PE
organi c | oadi ngs and 20, 25 BOD TSS effluent limts
and shoul d be capable of neeting these linitations.

Wul d you like to comment on the next
several sentences, and you can go ahead and read
whi ch ones you would like to..

A Comment on the sentence starting with

obligations in bold, correct?
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Q VWhat ever you feel that you wanted to
make sure that it was clear on the record for the
board. | think they had referred to that sentence
earlier in their testinony.

A kay. We had received a letter from
t he applicant Decenber 19th of 1996, which led to

this paragraph being placed in here. W do have to

respond to all letters during the public notice
period, and the letter -- this paragraph responds to
approximately six issues, | think, in that letter

and sonme of the issues were that the permttee
stated that there were unsewered areas and sone new
devel opnents that they wanted to connect to the
system and that they didn't feel they could neet
their effluent limts that were placed in the permt
of 20 and 25 versus the previous limts of 25, 30.
W | ooked at a |l ot of the past

operating data submtted through the DVRs. W
| ooked at sone of the flow data also and didn't fee
that they could still serve these areas |ike they
wanted to and had planned to and still neet the
effluent limts pursuant to 304.120(b).

Q So | think there's been sone evidence

entered here, and would you agree with that evidence
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that they are presently neeting the permt limt
that is being appealed at this time of 20 mlligrans
per liter BOD and 25 milligranms per liter TSS?

A Yes. | would also |like to point out
that we did state that we would be able to issue
permts for those additional waste |loads. W did
have to issue construction permts for sewers and
addi ti onal waste |oad treatnent plants, and we were
going -- we were basically obligated to do that
under the present conditions the way they were.

Q So are you saying that the way the
plant is right now, they can go ahead and have sone
increase in their load or they would be able to add
additional flowto their plant as it is designed
ri ght now?

A Yes. They're presently under the
design flows and design organi c | oadings that would
be required.

Q Is it possible that as the | oads
i ncrease eventually the plant may have a probl em
meeting the 20, 25 limt of BOD and solids in your
opi ni on?

A It's possible. Supposing you do

approach your design capacities, the closer you are
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going to be to the actual design effl uent
[imtation.

Q In general, when sonebody designs a
treatnment plant, what is the design life of that
treatment plant? How |l ong do you expect that that
design would | ast?

A Nor mal designs are usually with a 20
year design life. There are also a |lot of phase
expansions in fast-growi ng communities where they
may only expand for a five or ten year design life.

Q And the design of this particular

treatment plant was put together in 19777

A Yes.
Q So we're comng close to what woul d
normal |y be expected to be the end of its -- of what

it was originally designed to be able to handl e?
A Based on the projections from1977,
yes. However, the flows are not approaching the
1.25 figure, and the design organic |oadings are not
approachi ng the actual design of the plant.
Q So, in your opinion, this plant, as it
is right now, does have roomto grow, so to speak?
A It has roomto receive additional waste

| oad, yes.
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Q If the Fox River Gove -- village of
Fox River Grove were to eventually have probl ens
nmeeting, say, a permt limt of 20 mlligranms per
liter BOD and 25 milligrans per liter of TSS, what
type of recourse does the village have?

A Wl |, they would have to evaluate the
situation. They would -- one recourse would be to
expand the plant, upgrade the plant. They could
possi bly go for an additional standard before the
Pol lution Control Board, but they would have to
basi cally eval uate what the actual problens are and
go fromthere really with the design

Q In general, does the Illinois EPA issue
permts according to a plant's performance in terns
of an effluent [imt? Do we |ook at how well the
plant is doing, or do we actually | ook at what the
regul ati ons provide as to what should be the
effluent of limt, for exanple, for BOD or suspended
sol i ds?

A We | ook first at what the actua
standards are with respect to BOD and suspended
solids. There is some provision for existing
effluent quality standards for sone of the water

qual ity standards.
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Q Ckay. But in this particular case, are
we under an obligation to issue the permt according
to the regul ations or according to the plant's
per f or mance?

A According to the regul ati ons.

Q So how does the Illinois EPA explain
the fact that we've had pernmits that have been
issued in the past to the village of Fox River Gove
with alimt that was based on an organic |oad
rather than a hydraulic | oad?

A | believe it was just an oversight or
an error in the past, and they did not read --
whoever did not read the definitions close enough
with respect to the hydraulic PE

Q And since you have taken over the unit
and you've been involved in this Fox R ver Gove
permt, do you feel that you have accurately
interpreted the regulations in 304.120(b) and
301. 345?

MR, ROSENTHAL: njection. | don't think
that his feeling as to whether he's interpreted the
regul ations correctly is relevant or material.

THE HEARI NG OFFI CER: | woul d sustain

t hat .
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BY M5. HOWARD:
Q Do you believe you issued a pernit that
foll ows the regul ati ons?

MR, ROSENTHAL: Again, objection. His
belief as to whether the permt follows the
regul ations is irrelevant and inmaterial.

M5. HOMRD: | think if he's making the
decision as to what was in old permts versus what's
in a new permt and that he had to nmake a deci sion
as to what was the correct permt limt to put in
t here.

THE HEARI NG OFFI CER:  Overrul ed. You may
answer the question.

BY THE W TNESS:
A Wul d you repeat it, please?

M5. HOMRD: Coul d you read that back,
pl ease?

(Record read.)
BY THE W TNESS:
A Yes.
M5. HOMRD: That's all 1 have.

THE HEARI NG OFFI CER: Cross-exam nati on?
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CROSS - EXAMI NATI ON
by M. Rosent hal

Q M. Keller, you indicated that you
bel i eve that your predecessors nisinterpreted the
regul ations; is that correct?

A Yes.

Q And so it's your belief that your
predecessors nisinterpreted the regul ations both in
1987 and in 1992; is that correct?

A Yes.

Q And it's your belief that when the | EPA
agreed that the rating was reduced to 9900 PE, the
hi gher effluent standards woul d apply that that was
a msinterpretation of the regulations at the tine?

A To strictly | ook at the organic PE,
yes.

Q The peopl e who held your position at
that time had the authority to interpret the
regul ation; is that correct?

A Yes.

Q Have you ever visited the Fox River
Grove waste water treatnent plant?

M5. HOMRD: bjection. | think this is

beyond the direct exam nation.
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MR, ROSENTHAL: Your Honor, he testified as
to what the potential future capacity would be of
the Fox River Grove plant. | believe |I have the
right to exam ne what the basis of his know edge
woul d be for that.

THE HEARI NG OFFI CER:  Overrul ed.

BY THE W TNESS

A | believe | visited the plant in the
'80s. W were looking at the efficiency and life
cycles of the RBC system
BY MR. ROSENTHAL:

Q You have not visited the plant in

connection with the issuance of the 1997 permt, did

you?

A No.

Q No one at your staff visited the plant,
did they?

A No.

Q And when the February 6th, 1997, letter

was witten, that was not based on a visit to the
pl ant, correct?

A No.

Q And it was not based on any data that

was provided to you by the village, was it?
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A Yes.
Q Was it -- it was just based on -- that
data then was sinply the nonthly reports that were

filed, correct?

A Yes.

Q It was not based on any subsequent
conversations with any village official; is that
correct?

A There were conversations concerning the

poi nt of appeal, but the information that we placed
inthe letter was based nore on the discharge
nmonitoring reports that were submtted by the
vil | age.

Q Let me ask you this. Isn't it true
that M. Thomas is nore familiar with the operations
and capacity and potential future capacity of the
Fox River Grove plant than either you or M.

Net eneyer ?

A He shoul d be as the design engi neer

Q And when you -- prior to issuing the
Novenmber 18th, 1996, proposed permt, did you or, to
your knowl edge, did M. Neteneyer reviewthe
facility's planning report that was prepared in

connection with this facility?
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A No.

Q So you did not | ook at how the 1.25 M3D
was arrived at, did you?

A No. However, it was placed in the
application that the village submtted.

Q You did not determ ne how much of that

1.25 was based on infiltration and inflow, did you?

A No.

Q And you nade no attenpt to do that, did
you?

A W reviewed i nformati on afterwards,

whi ch del i neated what M. Thomas said concerning the

125 gal | ons per capita.

Q And what M. Thomas said was correct?
A Yes.
Q But that was after you issued the

permt, correct?

A That was --

Q After

A -- after the public notice was issued.
Q And after you had nade your

determ nation that the proper effluent limtations
shoul d be 20, 25; is that correct?

A Correct.
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Q The headi ng on Section 304.120 is
entitled the deoxygenating waste; is that correct?

A Correct.

Q And CBOD5, what you're doing there is
you' re measuring the amount of organic waste; is
that correct?

A The car bonaceous anount, correct.

Q And with suspended solids, that is
consi dered to be waste; is that correct?

A Correct.

Q Ckay. And 304.120, paragraph B, states
no effluent fromany source whose untreated waste

|l oad is 10,000 popul ation equivalent; is that

correct?
A Yes.
Q It uses the word waste, correct?
A Wast e | oad, yes.
Q And it doesn't use the word hydraulic

| oad, does it?

A No.

Q And if you read waste as being -- and
it sets limts for CBOD5 and for suspended solids,
correct?

A Coul d you repeat that, again, please?

L. A REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

137

Q 304. 120(b) sets effluent Iimts for
BOD5 or CBOD5 and suspended solids, correct?

A Correct.

Q And if you read waste and the term
wast e | oad as being BOD5 and suspended solids, what
you woul d have is no effluent from any source whose
untreated BOD or suspended solid load is 10,000
popul ati on equi val ents, correct?

M5. HOMRD: |1'mgoing to object to the
question. | think we should take the regul ation as
it's actually witten rather than sonebody's
interpretation as to what the word waste neans,
whet her we should replace that word with BOD and
TSS. That's not what the regulation says. It's
untreated waste | oad.

VR ROSENTHAL: Well, | think that we can
exam ne what waste nmeans. They seemto consider it
to nean hydraulic load, and | believe that if waste
is shown as M. Keller just testified and is
entitled -- this section refers to BOD and suspended
solids, then the waste | oad that you're talking
about is the organic waste |oad, which is 9900 PE,
which is what this case is about.

THE HEARI NG OFFI CER:  (Obj ecti on overrul ed.
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BY THE W TNESS

A

Can you ask that again, please?

BY MR ROSENTHAL:

Q

If you replace the word waste with the

word BOD5 and suspended solids, this regulation

woul d read no effluent fromany source whose

untreated BOD5 or suspended solid load is 10,000

popul ati on equivalents or nore; is that correct?

A

Q

That's true.

And the popul ation equivalents with

regard to BOD5 and suspended solids for the Fox

Ri ver Grove

A

Q

plant is 9900 PE, is that correct?
Correct.

Now, the NPDES pernmit | believe you

testified is a permt that allows the village to

di scharge into the Fox River; is that correct?

A

Q

Correct.

So what that permit does is the limts

in that permt places a linmt on the inpact that

t hat di scharge can have on the Fox River; is that

correct?

A

Q

Correct.

So that what you're looking at there is
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the inmpact on the stream in other words, the Fox
River; is that correct?
A O the effluent, correct.

THE HEARING OFFICER:  |I'msorry. You're
| ooki ng at the inmpact on the Fox River, and you said
the --

THE WTNESS: The inpact of the effluent on
the Fox R ver.

THE HEARI NG OFFI CER:  All right.

BY MR ROSENTHAL:

Q The effluent fromthe plant on the Fox
Ri ver?
A Correct.
MR ROSENTHAL: That's all that | have.
THE HEARI NG OFFI CER:  Redirect?
REDI RECT EXAMI NATI ON
by Ms. Howard
Q Can you give nme some idea of how many
permts your unit issues where we don't -- you don't

have anybody go out and see the facility either on a
nmont hly basis, maybe, sone idea?

A | would say the majority of the plants
are not visited before the permt is issued. W

only visit the major facilities, those designed, for
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exanple, with greater than 20 mllion gallons per
day after or during our additions, one of the two.

Q And - -

A We're not obligated to visit. W do
have field staff in Maywood, which we do review the
files fromtheir field visits.

Q That's what | was going to ask you next
is without going to these plants, these facilities,
when they send you an application to receive a
permt or to nodify or to renew their permt, what
i nformation are you given to work w th?

A We're given a permt application
package usually with a letter explaining the
nodi fication order for renewal.

Q And where does that permt package cone

-- that permt application package cone fron?

A We supply those to the applicants, and
they fill themout, and they send them back in.
Q Ckay. So the information contained in

t hat package is actual information that's given by
the facility itself?

A Correct.

Q You were asked about whether or not you

| ooked at how the 1.25 million gallons per day was
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arrived at, whether it was based on inflow or
infiltration. How is that applicable in this case,
if at all?

A In the permit, we do place load Iimts
on the treatnent plant, and we use the design
average flow for cal culation of the | oad I|evels.

Q How does that inpact the determ nation
of what the BOD of its suspended solids limts
shoul d be?

A That is one of the factors that inpacts
t he design of that treatnent plant and, again, the
flow rate and organics and they determ ne whether or
not it's over 10,000 popul ati on equi val ents based on
that figure and BOD and suspended solids.

Q So it's used to determne the flow,
which is one of those three factors you have to | ook
at to the inpact on the treatnment works?

A Correct.

Q And the treatnent works you're | ooking
at the inpact on the treatnment works due to the fact
t hat 304.120(b) specifically says that you have to
| ook at the untreated waste load; is that correct?

A Correct.

M5. HOMRD: That's all | have.
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THE HEARI NG OFFI CER:  Recr oss?
MR, ROSENTHAL: Yes.
RECROSS- EXAMI NATI ON
by M. Rosent hal
Q M. Keller, inflowand infiltration is
not waste, is it?
A No, but it affects the design of the

treatment plant.

Q But it's not waste?
THE HEARING OFFICER:  |I'msorry. | can't
hear you. It's not what?

MR, ROSENTHAL: Waste.

THE HEARING OFFICER:  All right. And your
answer was?

THE WTNESS: It's not waste by itself, no.

MR ROSENTHAL: That's all that | have.

THE HEARING OFFI CER: M. Keller, would you
go back, and is there a definition of hydraulic
| oading in the regul ati ons?

THE WTNESS: Hydraulic loading is --

THE HEARI NG OFFI CER:  Well, is there --

THE WTNESS: -- only associated with the
desi gn and popul ati on equi val ents.

THE HEARI NG OFFI CER Then what is
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hydraul i ¢ | oadi ng?

THE W TNESS: Hydraulic |oading? Hydraulic
| oading is a design basis of what the consultant has
desi gned.

THE HEARI NG OFFI CER:  No. \What is
hydraul i ¢ | oadi ng?

THE WTNESS: Hydraulic loading it's the
amount of flow that is received at the treatnent
pl ant and treat ed.

THE HEARI NG OFFI CER:  Ckay. |It's the
amount of --

THE W TNESS: Waste water that's received
at the treatnent plant and nust be treated.

THE HEARING OFFICER:  All right. And
what's the definition of organic |oading?

THE WTNESS: It is also the anount of, in
this case, biochenical oxygen demand material or BOD
influent to the treatnment plant.

THE HEARI NG OFFI CER:  Ckay. | can't hear
you. Into -- you said sonmething --

THE WTNESS: Influent to the treatnment
pl ant .

THE HEARI NG OFFI CER: I nfluent?

THE WTNESS: Right. That they, again,
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have to treat.

Kel | er.

THE HEARI NG OFFI CER.  Thank you, M.
You may step down.
M5. HOMRD: That's all that we have.

THE HEARI NG OFFI CER No further

W t nesses?

M5. HOMRD: No further w tnesses.

THE HEARING OFFICER:  All right. Let's go

off the record.

rest ed.

(Di scussi on had
of f the record.)
THE HEARI NG OFFI CER:  The agency has

Does the village have any rebuttal that

they wish to provide?

MR ROSENTHAL: No.

THE HEARI NG OFFI CER° W' ve had an

of f-the-record di scussion on a briefing schedul e.

The vill age has agreed to wai ve the decision

deadl i ne

briefs w

to Decenber 18th, '97. Therefore, the

[l be due -- the village's brief will be

due Cctober 21st, 1997, and the agency's brief wll

be due Novenber 12th of '97, and that the board

deci si on

Decenber,

date will be the second neeting in

whi ch woul d be Decenber the 18th al so.
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Al right. Does anybody have anything
further? M. Rosenthal ?

MR, ROSENTHAL: | have nothing further on
the record.

THE HEARING OFFI CER:  All right. M.
Howar d?

MS. HOMRD:  No.

THE HEARING OFFI CER: All right. Thank
you. The exhibits have all been admtted, and
wi Il tender those to the board.

Let the record reflect that there were
no menbers of the public in attendance at today's
hearing, and pursuant to the rules of procedure, the
hearing officer does not find any credibility issues
with any of the witnesses that appeared today or
that testified today.

Al right. There being nothing
further, this hearing is closed.

Thank you.

(Which were all the
proceedi ngs had in the

above-entitl ed cause.)
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