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SUBPART A:  GENERAL PROVISIONS



Section 125.102.100  Applicability



a)	This Part applies to all regulatory and informational hearings and proceedings, and shall be read in conjunction with 35 Ill. Adm. Code Part 101.  Hearings conducted pursuant to this Part are quasi�legislative in nature and the purpose is to gather information and comment to guide the Board in the rulemaking process.  All testimony shall be sworn.  



b)	All persons taking part in these hearings are participants, rather than parties as in contested cases.  Non-attorneys may represent themselves and others at regulatory hearings and may ask questions of witnesses or give testimony as allowed by the hearing officer.



Section 125.102  Severability



If any provision of this Part or its application to any person or under any circumstances is adjudged invalid, such adjudication does not affect the validity of this Part as a whole or of any portion not adjudged invalid.



Section 125.104  Definitions



For the purpose of this Subpart, words and terms shall have the meaning as defined in 35 Ill. Adm. Code 101.Subpart B, unless otherwise provided.

SUBPART A:  GENERAL PROVISIONS



Section 102.101  Definitions



	"Act" means the Environmental Protection Act (Ill. Rev. Stat. 1987, ch. 111 1/2, par. 1001 et seq.).



	"Agency" means the Illinois Environmental Protection Agency.



	"APA" means the Illinois Administrative Procedure Act (Ill. Rev. Stat. 1987, ch. 127, par. 1001 et seq.).



	"Attorney General" means the Office of the Attorney General of the State of Illinois.



	"Board" means the Illinois Pollution Control Board.



	"Chairman" means the Chairman of the Board.



	"Clerk" means the Clerk of the Board.



	"Document" means pleading, notice, motion, affidavit, memorandum, brief, petition, or other paper required or permitted to be filed.



	"DNS" means the Illinois Department of Nuclear Safety.



	"Economic impact study" means the economic impact study performed by ENR pursuant to Board determination under Section 27 of the Act.



	"ENR" means the Illinois Department of Energy and Natural Resources.



	"Fire Marshal" means the Office of the State Fire Marshal.



	"Identical in substance regulations" means state regulations which require the same actions with respect to protection of the environment, by the same group of affected persons, as would federal regulations if the United States Environmental Protection Agency administered the subject program in Illinois.  (Section 7.2 of the Act.)



	"Identical in substance rulemakings" are those proceedings conducted pursuant to specific authorization of the Act, including but not limited to Sections 13(c), 13.3, 17.5, 22.4(a), 22.4(d) and 22.7(d).



	"JCAR" means the Joint Committee on Administrative Rules.



	"Material" means relating to any substantive issue that is of consequence to the determination of a proceeding.



	"Participant" means any person, not including the Board or its staff but including the proponent, who takes part in a regulatory or other quasi�legislative proceedings before the Board.  A person becomes a participant in any of several ways, including, but not limited to, filing a comment, being added to the notice list of a particular proceeding or testifying at hearing.



	"Peremptory rulemaking" means any rulemaking which is required as a result of federal law, federal rules and regulations, or an order of a court, under conditions which preclude compliance with the general rulemaking requirements of Section 5.01 of the APA and which preclude the exercise by the board as to the content of the rule.  (Section 5.03 of the APA.)



	"Person" means any entity defined in Section 3.26 of the Act, including but not limited to any individual, partnership, company, corporation, political subdivision, or state agency.



	"Proponent" means any person, not including the Board or its staff, who submits a regulatory proposal to the Board for the adoption, amendment, or repeal of a regulation.



	"Quasi�legislative proceeding" means any hearing or receipt of information on any subject the Board is authorized to regulate, i.e., public information or inquiry hearings, rulemaking hearings.



	"RCRA" means the Resource Conservation and Recovery Act of 1976 (42 U.S.C. 6901 et seq.).



	"RCRA rules" means 35 Ill. Adm. Code 702, 703, 720, 721, 722, 723, 724, 725, 726, and 728.



	"Relevant" means having any tendency to make the existence of any act that is of consequence to the determination of the proceeding more probable or less probable that it would be without the information.



	"Required rule" means a rule that is needed to fulfill the requirements of the Federal Clean Water Act (33 U.S.C. 1251 et seq.), Safe Drinking Water Act, (42 U.S.C. 300f et seq.), Clean Air Act (42 U.S.C. 7401 et seq.), or Resource Conservation and Recovery Act (42 U.S.C. 6901 et seq.) other than a rule to be adopted under Section 13(c), 13.3, 17.5, 22.4(a), 22.4(d), or 22.7 of the Act.  (Section 28.2 of the Act.)



	"Site�specific regulations" means a proposed or adopted regulation specific to individual persons or sites.  (Section 27(a) of the Act.)



	"Undue delay" means delay which is unwarranted, unjustified, or improper.



	"USEPA" means the United States Environmental Protection Agency.



Section 125.102.106  Types of Regulatory Proposals



a)	The Act provides for three four types of regulatory proposals:



1)	Identical in substance rulemakings, as defined in Sections 7.2, 28.2 and 28.4 of the Act [415 ILCS 5/7.2, 28.2, and 28.4];



2)	Federally required rules, as defined in Section 28.2 of the Act [415 ILCS 5/28.2];



3)	Other regulatory proposals, both of general applicability and not of general applicability as allowed by Sections 26, 27 and 28 of the Act [415 ILCS 5/26, 27, and 28];  and



4)	Clean Air Act fast track rulemakings as defined by Section 28.5 of the Act  [415 ILCS 5/28.5].



b)	Regulations arising from these types of proposals may be adopted through four types of rulemaking:The Administrative Procedures Act (APA) provides for three types of rulemakings:



1)	General rulemaking pursuant to Section 5-40 of the APA [5 ILCS 100/5-40] and Sections 26 and 27 of the Act [415 ILCS 5/26 and 27];



2)	Emergency rulemaking pursuant to Section 5-45 of the APA [5 ILCS 100/5-45] and Section 27 of the Act [415 ILCS 5/27];  and



3)	Peremptory rulemaking pursuant to Section 5-50 of the APA [5 ILCS 100/5-50].



	c)	The provisions of Subpart B of this Part apply to all types of regulatory proposals except identical in substance proposals.

Section 125.108  Public Comments



a)	The Board will accept written comments from any person concerning a regulatory proposal during the first notice period as defined in Section 125.604 of this Part.  However, when adopting identical in substance regulations, the Board will accept written comments from United States Environmental Protection Agency (USEPA) and other persons for at least 45 days after the date of publication of the proposed regulations in the Illinois Register in accordance with Section 125.610 of this Part.



b)	Any person may submit written comments on any proposal within 14 days after the receipt of the hearing transcript in Board offices or within 14 days after regulation revision under Section 125.600 of this Part, unless otherwise specified by the hearing officer or the Board.



c)	Comments shall be filed with the Clerk and served in accordance with 35 Ill. Adm. Code 101.Subpart C, upon the Environmental Protection Agency (Agency), Department of Natural Resources (DNR), the Attorney General (if a participant), the proponent, and the participants on any service list established by the hearing officer pursuant to Section 125.422 of this Part.  



d)	Comments which are not timely filed will not be considered, except as allowed by the hearing officer or the Board to prevent material prejudice.

Section 102.103  Waiver Of Requirements



The Board may waive any of the non�statutory requirements of this Part upon a showing by a person that a particular requirement would create an undue burden on that person i.e., the burden of compliance imposes financial costs that would preclude further participation, compliance would result in provision of information already provided in that proceeding.



Section 102.104  Other Proceedings



The Board may conduct such other noncontested or informational hearings as may be necessary to accomplish the purposes of the Act.  Such hearings may include, but are not limited to, inquiry hearings to gather information on any subject the Board is authorized to regulate.



SUBPART B:  REGULATIONS OF GENERAL APPLICABILITY, RESOURCE CONSERVATION AND RECOVERY ACT (RCRA) AMENDMENTS AND SITE-SPECIFIC RULES



Section 125.110  Waiver Of Requirements



The Board may waive any of the non�statutory requirements of this Part upon a showing by a person that a particular requirement would create an undue burden on that person such as, the burden of compliance imposes financial costs that would preclude further participation, compliance would result in provision of information already provided in that proceeding.



Section 125.112  Other Proceedings



The Board may conduct such other noncontested or informational hearings as may be necessary to accomplish the purposes of the Act.  Such hearings may include, but are not limited to, inquiry hearings to gather information on any subject the Board is authorized to regulate.



Section 125.102.200  Proposal for Regulations of General Applicability



Any person may submit a regulatory proposal for the adoption, amendment, or repeal of a regulation.  The original and nine (9) eleven (11) copies of each proposal shall be filed with the Clerk and one copy each with the Attorney General, the Agency and EDNR.



Section 125.102.202  Proposal Contents for a Regulations of General Applicability 



All proponents Each proponent shallshall  provide the following as part of their proposal:



	aa)	The language of the proposed regulation or amendment, including an identification of the existing regulatory language proposed to be amended or deleted.  Language being added shall be indicated by underscoring and language being deleted shall be indicated by strike�outs.  The proposed rule shall be drafted in accordance with 1 Ill. Adm. Code 100.Subpart C;



bb)	A statement of the reasons supporting the proposal, including a statement of the facts which support the proposal, and a statement of the purpose and effect of the proposal.  The statement shall discuss the applicable factors listed in Section 27(a) of the Act.  The statement of reasons shall include ato the extent reasonably practicable, the universe of affected sources and facilities and the economic impact of the proposed rule.  [415 ILCS 5/27(a)] technical and economic justification for the proposal;



c)	Pursuant to Section 27 of the Act, a recommendation of whether an economic impact study is advisable.  The recommendation shall describe, to the extent reasonably practicable, the universe of affected sources and facilities and the economic impact of the proposed rule.  The recommendation shall also address the questions contained in the Analysis of Economic and Budgetary Effects of Proposed Rulemaking, set forth at 1 Ill. Adm. Code 220.Exhibit B, and identify issues to be addressed by any economic impact study;



	dc)	A synopsis of all testimony to be presented by the proponent at hearing;



e)	If the Agency is the proponent, and if the Agency believes that the proposed rule is a required rule pursuant to Section 28.2 of the Act, citation to the specific section of the specific federal act;



	fd)	Copies of any material to be incorporated by reference within the proposed regulation pursuant to Section 5-75 of the APA [5 ILCS 100/5-75];



eg)	Proof of service upon all persons required to be served pursuant to Section 125.102.422 of this Part;



fh)	Unless the proponent is the Agency or DNR, Unless the proponent is the Agency, ENR, or DNS, aa petition signed by at least 200 persons, pursuant to Section 28 of the Act and subpart 125.102.410(b) [415 ILCS 5/28];



ig)	Where any information required by this Subpart is inapplicable or unavailable, a complete justification for such inapplicability or unavailability;



h)	When the Agency proposes a rule it believes is federally required it shall so certify its proposal in accordance with Section 125.500 of this Part;  and



I)	When the Agency proposes a rule implementing the Clean Air Act under Section 28.5 of the Act the proposal shall clearly state that the proposal is being submitted pursuant to 28.5 of the Act [415 ILCS 5/28.5].







Section 102.122  Dismissal



	a)	Failure of the proponent to satisfy the content requirements of Section 102.121 or failure to respond to Board requests for additional information will render a proposal subject to dismissal for inadequacy.



	b)	Failure of the proponent to pursue disposition of the proposal in a timely manner will render a proposal subject to dismissal.  In making this determination, the Board shall consider factors including, but not limited to, the history of the proceeding and the proponent's compliance with any Board or hearing officer orders.



	c)	Any person may file a motion challenging the sufficiency of a proposal pursuant to 35 Ill. Adm. Code 101.243.



	d)	A proposal shall be dismissed for inadequacy in cases in which the Board, after evaluating the proposal, cannot determine the jurisdictional basis on which the proposal is made.  In all such cases, a statement informing the proponent of the Board's basis for dismissal shall be made.  Dismissal of a proposal shall not bar a proponent from re�submitting a proposal in the absence of any deadline imposed by the Act or Board regulations.



Section 125.102.204  Proposal Of RCRA Amendments



In addition to satisfying the requirements of Section 125.102.202 of this Part, any proposal to amend the RCRA regulations shall:



a)	Indicate whether it is made pursuant to the provisions of Section 22.4(a), 22.4(b) or 22.4(c) of the Act [415 ILCS 5/22.4(a),(b), and (c)];



b)	Include a listing of all amendments to the corresponding federal regulations since the period encompassed by the last amendment of the Board's RCRA rules; and



c)	Include a certificate of service indicating that a copy of the proposal has been served on the USEPA.  Service shall be made at the following address:



Director, Waste Management Division

USEPA, Region V

230 South Dearborn Street

Chicago, Illinois 60604



Section 125.102.206  Notice of Site�Specific RCRA Proposals



a)	Public notice of hearings on site�specific RCRA proposals shall be given at least 30 days before the date of the hearing.



b)	In addition to the requirements of Section 28 of the Act102., the Board, at a minimum, will give notice of hearings on a site�specific RCRA proposal to the following persons:



1)	Federal agencies as designated by the USEPA;



2)	Illinois Department of Transportation;



3)	Illinois Department of Energy and NNatural Resources;



4)	Illinois Department of Public Health;



5)	The Governor of any other state adjacent to the county in which the facility is located;



6)	Elected officials of any counties, in other states, adjacent to the county in which the facility is located, and elected officials in any municipality, in another state, if it is the closest population center to the facility.



c)	In addition to the methods of notice by publication of Section 28 of the Act [415 ILCS 5/28] and Section 125.102.416 of this Part, the Board will give notice by broadcast over at least one radio station in the area of the facility containing the information required by subsections (d)(2) and (d)(4) through (d)(8) below.



d)	A hearing notice on a site-specific RCRA proposal will include the following information:



1)	The address of the Board office;



2)	Name and address of the proponent and, if different, of the facility for which the site�specific rule is sought;



3)	A brief description of the business conducted at the facility and the activity described in the proposalpetition;



4)	A description of the relief requested in the proposalpetition;



5)	Name, address and telephone number of the Clerk of the Board, from whom interested persons may obtain further information, including copies of the proposal; 



6)	The name, address and telephone number of the Agency's representative in the rulemaking;



7)	A description of any written comment period or a statement that a comment period will be established in the future;



8)	A statement that the record in the rulemaking is available at the Board office for inspection, except those portions which are claimed or determined to be trade secrets, and that procedures are available whereby disclosure may be sought by the public.  Any such claim shall be made in accordance with 35 Ill. Adm. Code 130;



9)	A statement that site�specific rules may be adopted pursuant to 415 ILCS 5/27 et seq. and 35 Ill. Adm. Code 125.202, and a citation to the Board regulations sought to be modified;  and



10)	Any additional information considered necessary or proper.





SUBPART C:  SITE�SPECIFIC REGULATIONS





Section 125.102.208  Proposal for Site-Specific Regulations



Any person may submit a written proposal for the adoption, amendment or repeal of a substantive site�specific regulation.  The original and eleven (nine (9)11) copies of each proposal shall be filed with the Clerk and one copy each served upon the Agency, EDNR, and the Attorney General.



Section 125.102.210  Proposal Contents for Site-Specific Regulations



Proponents of site-specific regulations other than those relating to RCRA, shall comply with the requirements of Section 125.202 of this Part in addition to the following requirements:



a)	The proponent shall identify the regulations which are to be addressed by the proposed amendment and the language to be added, deleted, or repealed.  Language being added shall be indicated by underscoring and language being deleted shall be indicated by strike�outs.  If the proposed site�specific rule seeks an exemption from or modification of a rule of general applicability, the proposed site�specific rule may not be proposed as an amendment to the general rule.  Instead, the site�specific rule must be proposed as its own section;



	b)	The proponent shall provide a statement of reasons and facts supporting the proposal, and a statement of the purpose and effect of the proposal.



	c)	The proposal shall also comply with all requirements set forth in Section 102.121.



bd)	In the event that the proposed rule would replace the applicability of a general rule to the pollution source, the proposal shall specify, with supporting documentation, the reasons why the general rule is not technically feasible or economically reasonable for the person or site.  Such documentation shall include relevant information on other similar persons' or sites' ability to comply with the general rule;



ce)	The proposal shall describe the person or site for which regulatory change is sought and the area affected by the proposed change.	  The proposal shall also include a detailed assessment of the environmental impact of the proposed change, and include a description of all available treatment or control options;



fd)	The proposal shall demonstrate that the Board may grant the requested relief consistent with federal law governing the subject of the proposal (e.g. Underground Injection Control program, Resource Conservation and Recovery Act, etc.);  and 

eg)	Where any information required by this Subpart is inapplicable or unavailable, the proposal shall include a justification for such inapplicability or unavailability.



Section 125.102.212  Dismissal



a)	Failure of the proponent to satisfy the content requirements for proposals under this Subpart Subpart or failure to respond to Board requests for additional information will render a proposal subject to dismissal for inadequacy.



b)	Failure of the proponent to pursue disposition of the proposal in a timely manner will render a proposal subject to dismissal.  In making this determination, the Board will consider factors including, but not limited to, the history of the proceeding and the proponent's compliance with any Board or hearing officer orders.



c)	Any person may file a motion challenging the sufficiency of the proposal pursuant to 35 Ill. Adm. Code 101.243.



	dc)	A proposal will be dismissed for inadequacy in cases in which the Board, after evaluating the proposal, cannot determine the statutory authority on which the proposal is made.  In all such cases, a statement informing the proponent of the Board's basis for dismissal will be made.  Dismissal of a proposal will not bar a proponent from re�submitting a proposal in the absence of any deadline imposed by the Act or Board regulations.



d)	Any person may file a motion challenging the statutory authority and/or sufficiency of the proposal pursuant to 35 Ill. Adm. Code 101.Subpart E.



SUBPART C:  CLEAN AIR ACT AMENDMENTS (CAAA) FAST TRACK RULEMAKING



Section 125.300  Applicability

 

This subpart applies to a proceeding to promulgate a rule that the CAAA requires to be adopted before December 31, 1996... requires to be adopted refers only to those regulations for which the United States Environmental Protection Agency is empowered to impose sanctions against the State for failure to adopted such rules.  [415 ILCS 5/28.5(c).]



Section 125.302  Agency Proposal



a)	When proposing a regulation required by the CAAA for adoption, the Agency must meet the following requirements:



1)	The proposed rule must be in APA form;



2)	The proposal must be accompanied by a  cover sheet which states that it is a proposal under Section 28.5 of the Act; 



3)	The proposal shall clearly identify the provisions and portions of the federal statute, regulations, guidance, policy statement, or other documents upon which the rule is based; 



4)	A summary of the rule, including a general description of the alternative selected and the basis for the alternative, must accompany the proposal;



5)	The Agency must provide the Board with a summary of economic and technical data relied upon in drafting the proposal, a list of documents relied upon for drafting, and/or which will be used at hearing and copies of these documents;  and



6)	The proposal shall contain, a description of the geographical area to which the rule is intended to apply, a description of the process or processes affected, an identification by classes of the entities expected to be affected, and a list of sources expected to be affected by the rule to the extent known to the agency.



[415 ILCS 5/28.5]



b)	The Board will conduct a brief technical review of any proposal under this subpart for minimal compliance with the requirements in subsection a) above.  Failure of the proposal to meets these requirements may result in the proposal not being accepted for filing by the Board.



Section 125.304  Hearings



a)	Within 14 days of the receipt of a rule the Board will file the proposed rule for first notice and schedule all hearings.  Additionally, the Board will send notice to the appropriate newspaper of the scheduled hearing.  Such notice shall be published by the newspaper at least 30 days prior to the date of the hearing.



b)	The first hearing shall be held within 55 days of the receipt of the rule and is reserved for the Agency’s testimony and witnesses.



c)	Any person may request a second hearing within seven days of the first hearing. Such a request may be made on the record at the first hearing or in writing.  If done in writing it must be filed with the Board and served upon the service list.



d)	If the Board receives no request for a second hearing and the Agency and the affected entities are in agreement on the rule, or a portion of the rule, and the USEPA has not informed the Board of any unresolved objections the second and/or third hearings may be canceled.  If the Board is not specifically informed of an agreement, the second hearing will not be canceled.



e)	In order to cancel the second and/or third hearing, the Agency must state on the record at hearing that it and the affected entities are in agreement or notify the Board and the service list in writing.



f)	Because of the short time frames involved, hearing dates may be chosen by the assigned Board member and hearing officer without consultation with the participants and CAAA hearings need only be held in one affected area of the State.



Section 125.306  Pre-filed Testimony



a)	The service list for purposes of pre-filed testimony will close at 4:30 P.M. 16 days before the date of hearing.  



b)	Ten days before the hearing, copies of pre-filed testimony must be served upon all people who are on the service list as closed pursuant to subsection (a) above. 



c)	The Board may grant a waiver of the pre-filing deadline or requirement for good cause.  For purposes of this subpart, good cause shall mean uncontrollable circumstances.



d)	Participants who do not pre-file their testimony will only be allowed to testify if time remains in that hearing day.  The hearing will not be continued from day to day to accommodate participants who do not pre-file.



SUBPART D:  SERVICE AND FILING OF DOCUMENTS, MOTIONS, PRODUCTION OF INFORMATION, SUBPOENAS, PRE-HEARING CONFERENCES, AND HEARINGS



Section 125.400  Service and Filing of Documents



All documents shall be served and filed in accordance with 35 Ill. Adm. Code 101.Subpart C.



Section 125.402  Motions, Production of Information, and Subpoenas



Motion practice, production of information and the issuance of subpoenas in regulatory proceedings is governed by 35 Ill. Adm. Code 101.  All motions and responses shall be filed with the Board and served upon the hearing officer, the proponent, the Agency, DNR, the Attorney General, and all persons on any service list established pursuant to subsection 125.422(b) of this Part.







SUBPART D: Section 125.404  Initiation and Scheduling of Pre-hearing Conferences



a)	To the extent consistent with any deadline for adoption of any regulations mandated by State or federal law, prior to initiating any hearing on a regulatory proposal, the Board may assign a qualified hearing officer who may schedule a pre�hearing conference between the proponent and any or all of the potentially affected persons.  [415 ILCS 5/27(d).]



b)	In accordance with Section 27(d) of the Act, the notice requirements of Section 28 of the act and Section 125.416 shall not apply to such pre-hearing conferences.  [415 ILCS 5/27(d) and 28.]  However, the hearing officer will give notice to the proponents and any person who is included on the notice list of that proposal.



Section 125.406  Purpose of Pre-hearing Conference



The purpose of a pre-hearing conference shall be:



a)	To maximize understanding of the intent and application of the proposal;



b)	To reach agreement on aspects of the proposal, if possible;  and



c)	To attempt to identify and limit the issues of disagreement among the participants to promote efficient use of the time at hearing.



[415 ILCS 5/27(d).]



Section 125.408  Pre-hearing Order



a)	No record of the pre�hearing conference need be kept, nor shall any participant or the Board be bound by any discussions conducted at the pre�hearing conference.



b)	Notwithstanding subsection (a), with the consent of all participants in the pre�hearing conference, the hearing officer may enter a pre�hearing order delineating issues to be heard, agreed facts, and other matters.



c)	If the participants in the pre�hearing conference agree to having a pre�hearing order entered pursuant to subsection (b), the hearing officer may require that those participants furnish a draft of a proposed order setting forth the substance of the agreements reached at the pre�hearing conference.  The hearing officer will enter that order if he agrees that it sets forth the substance of the agreement.  The order shall identify which participants have agreed to the substance of the order.



d)	A pre�hearing order shall not be binding on nonparticipants in the pre�hearing conference.



[415 ILCS 5/27(d).]

 AUTHORIZATION, SCHEDULING, AND NOTICE OF HEARINGS



Section 125.102.410  Authorization Of Hearing



a)	The Clerk shall assign a docket number to any proposal.  All regulatory proposals will be placed on the Board agenda for determination of adequacy under the Act and this Part. The proponent must cure any inadequacy identified by Board order before the proposal will proceed to hearing. 



b)	The Board will schedule a hearing on a proposal if it finds that such proposal is supported by an adequate statement of reasons, is accompanied by a petition signed by at least 200 persons, is not plainly devoid of merit, and does not deal with a subject on which a hearing has been held in the last 6 months.



If the Board finds that any such proposal is not plainly devoid of merit, does not deal with subject on which a hearing has been held within the preceding 6 months, is accompanied by an adequate statement of supporting reasons and a petition signed by at least 200 persons, and meets the requirements of this Part, the Board will schedule a public hearing for consideration of the proposal.  c)	In accordance with Section 28 (a) of the Act, if a proposal is made by the Agency, or DNRENR, or DNS, the Board shall schedule a public hearing without regard to the above conditions in subsection (a) of this Section as soon as practicable.



[415 ILCS 5/ 28(a).]



d)	  Pursuant to Section 28 of the Act, the Board may also in its discretion schedule a public hearing upon any proposal without regard to the above conditions in subsection (a) of this Section.  [415 ILCS 5/28.].  (Section 28 of the Act.)	The proponent must cure any inadequacy identified by Board order before the proposal will proceed to hearing.



eb)	If the Board determines that a proposal meets the requirements of subsection (a), and if any filing fee required by Section 28(a) of tthe Act and 35 Ill. Adm. Code 101.302 has been paid, the Board will issue an order accepting the proposal for hearing.  Such an order will be construed as starting the time clock for purposes of any applicable economic impact study and first notice publication deadlines for federally required rulespursuant to Sections 27 and 28.2 of the Act..  [415 ILCS 5/28(a).]





fc)	When the Board authorizes a hearing, the Chairman will designate one or more attending Board members and a qualified hearing officer.  A member of the Board may serve as hearing officer if otherwise qualified.



gd)	In the case of a proposed regulatory change under the provisions of 35 Ill. Adm. Code 302.211(j) or 304.141(c), the requirement of subsection (a) relating to a requirement of 200 signatures shall not apply.  In such case only a single hearing shall be required, to be held in the affected county.



he)	The Board may consolidate proposals for hearing or decision.



Section 125.102.412  Scheduling of Hearings



a)	Except as otherwise provided by the Act, no substantive regulation shall be adopted, amended or repealed by the Board until after aleast one public hearing in the area of the State concerned.  In the case of site�specific rules, a public hearing shall be held in the affected county.  In the case of state�wide regulations, public hearingshearings shall be held in at least two counties two areasof the state.  [415 ILCS 5/28(a).]



bb)	The Board need not hold a hearing on a procedural regulation, except as provided by Section 5.01 of the APA.



	c)	After consideration of the number and complexity of issues involved in a regulatory proposal, the hearing officer will issue an order preliminary specifying the number of hearings to be held on that proposal.



	d)	If the proponent or any participant wishes to request a hearing beyond the number of hearings specified by the hearing officer pursuant to subsection (c), that person must demonstrate, in a motion to the hearing officer, that failing to hold an additional hearing would result in material prejudice to the movant.  The motion may be oral, if made at hearing or written.  The movant must show that he exercised due diligence in its participation in the proceeding and why an additional hearing, as opposed to the opportunity to submit written comments pursuant to Section 125.102.108 of this Part, is necessary.



Section 125.414  Hearings on the Economic Impact of New Proposals



a)	In accordance with Section 27(b) of the Act, before the final adoption of any proposal, the Board shall conduct at least one hearing on the economic impact of any such new regulation.  [415 ILCS 5/27(b)] 



b)	If information of the economic impact of a proposed regulation is given at a general hearing on the proposal, the Board need not hold a special hearing on only the economic impact.  



Section 125.102.416  Notice of Hearing



a)	The hearing officer will set a time and place for hearing.  The Clerk shall give notice of the date of the hearing as follows:



1)	By notice in the Board's Environmental Register and on the Board’s Web Site;  and



2)	At least 20 days prior to the scheduled date of the hearing the Board shall give notice of such hearing by public advertisement in a newspaper of general circulation in the area of the state concerned.  The notice shall include, the date, time, place and purpose of such hearing.  [415 ILCS 5/28(a).]At least 20 days prior to the hearing date, by public advertisement in a newspaper of general circulation in the county in which the hearing is to be held.    



3)	Where required by federal law, including but not limited to air pollution and RCRA proposals, newspaper notice shall be published at least 30 days prior to the hearing date.



b)	In accordance with Section 28(a) of the Act, the hearing officerClerk will give notice by mail to the proponent and to all persons who have submitted their names and addresses to the Clerk concerning the proposal. are on the notice list in accordance with Section 125.422 of this Part.  [415 ILCS 5/28(a).]







c)	Hearings which are continued on the hearing record for a period of 45 days or less do not require notice that complies with subsections (a) and (b) above.







Section 102.163  Notice Of Site�Specific RCRA Proposals



	a)	Public notice of hearings on site�specific RCRA proposals shall be given at least 30 days before the date of the hearing.



	b)	In addition to the requirements of Section 28 of the Act and Section 102.211, the Board, at a minimum, will give notice of hearings on a site�specific RCRA proposal to the following persons:



		1)	Federal agencies as designated by USEPA;



		2)	Illinois Department of Transportation;



		3)	Illinois Department of Conservation;



		4)	Illinois Department of Energy and Natural Resources;



		5)	Illinois Department of Public Health;



		6)	The governor of any other state adjacent to the county in which the facility is located; and



		7)	Elected officials of any counties, in other states, adjacent to the county in which the facility is located, and elected officials in any municipality, in another state, if it is the closest population center to the facility.



	c)	In addition to the methods of notice by publication of Section 28 of the Act and Section 102.241, the Board will give notice by radio broadcast in the area of the facility.  That notice will include the information required by subsections (d)(2) and (d)(4) through (d)(8) below.



	d)	A hearing notice on a site�specific RCRA proposal will include the following information:



		1)	The address of the Board office;



		2)	Name and address of the proponent and, if different, of the facility for which the site�specific rule is sought;



		3)	A brief description of the business conducted at the facility and the activity described in the petition;



		4)	A description of the relief requested in the petition and the Board's docket number of the proceeding;



		5)	Name, address and telephone number of the Clerk of the Board, from whom interested persons may obtain further information, including copies of the proposal;



		6)	The name, address and telephone number of the Agency's representative in the rulemaking;



		7)	A description of any written comment period or a statement that a comment period will be established in the future;



		8)	A statement that the record in the rulemaking is available at the Board office for inspection, except those portions which are claimed or determined to be trade secrets, and that procedures are available whereby disclosure may be sought by the public pursuant to 35 Ill. Adm. Code 102.



		9)	A statement that site�specific rules may be adopted pursuant to Title VII of the Act and 35 Ill. Adm. Code 120, and a reference to the Board regulations sought to be modified; and



		10)	Any additional information considered necessary or proper.



Section 125.102.418  Record



All testimony shall be recorded stenographically.  When the transcript is filed with the Clerk, the Hearing Officer shall receive and rule on corrections from any person who may examine the transcript for accuracy.  Failure of any witness to correct the transcript within 14 days after its receipt in Board offices shall constitute a waiver of any right to correct, unless undue prejudice results. All testimony shall be recorded stenographically.  The transcript as so approved, all written testimony, all exhibits offered in connection with the hearing, and all written submissions filed with the Clerk under Sections 125.102.108 of this Part before or after the close of the hearing shall constitute the record.  The Clerk shall certify the record to the Board when it is complete.



SUBPART E:  ECONOMIC IMPACT STUDY DETERMINATIONS



Section 102.180  Board Determination



	a)	Within 60 days of the date that the Board accepts a proposal for hearing pursuant to Section 28 of the Act and Section 102.160, the Board shall determine whether an economic impact study should be prepared.



	b)	The close of the record during the rulemaking proceeding, the Board may determine that an economic impact study should be prepared, if the proposal has been substantially modified or if information in the record indicates that an economic impact study would be advisable.  (Section 27 of the Act.)  However, this subsection is not applicable to proceedings involving required rules pursuant to Section 28.2 of the Act.



	c)	If the Board determines that an economic impact study should be conducted, ENR shall conduct such a study in accordance with "AN ACT in relation to natural resources, research, data collection and environmental studies" (Ill. Rev. Stat. 1987, ch. 96 1/2, par. 7401 et seq.).  The Board may identify specific issues to be addressed in the study.  (Section 27 of the Act.)



Section 102.181  Request For Determination



	a)	Within 21 days of the date that the Board accepts a proposal for hearing pursuant to Section 28 of the Act and Section 102.160, any person may request that the Board determine that an economic impact study should or should not be prepared.  (Section 27 of the Act.)



	b)	Such request shall be made in writing, and shall detail the reasons for the request.  The request shall describe, to the extent reasonably practicable, the economic impact of the proposed rule.  (Section 27 of the Act.)  The description may include, but is not limited to, projected cost of compliance, the number of affected persons, and the impact of compliance costs on affected persons.  All material facts asserted in the request shall be verified by affidavit.



	c)	The person filing the request shall file the original and nine (9) copies with the Clerk, and one copy each with the Agency, ENR, the Attorney General, and proponent.



	d)	No hearing will be held on any request filed pursuant to this Section.



Section 102.182  Basis For Board Determination



In determining whether an economic impact study should be performed, the Board will consider:



	a)	Information in the record furnished by the proponent pursuant to Sections 102.121 and 102.141 and by any person filing a request for determination pursuant to Section 102.231;



	b)	Its assessment of the potential economic impact of the rule;



	c)	The potential for consideration of the economic impact absent such a study;



	d)	The extent, if any, to which the Board is free under the statute authorizing the rule to modify the substance of the rule based upon the conclusions of an economic impact study; and



	e)	Any other considerations the Board deems appropriate.  (Sections 27 and 28.2 of the Act.) Those considerations may include, but are not limited to, statutory deadlines for promulgation of rules and possible impact of the proposal on natural and cultural resources (fish, wildlife, endangered species, archeological resources, etc.).



Section 102.183  Notice Of Board Determination



The Board will issue a written interlocutory order giving the reasons for its determination.  The proponent, the Agency, ENR, the Attorney General and any person who has asked to be placed on the notice list for the proposal will be given notice of the Board's determination.  Orders entered pursuant to this Section may be appealed only pursuant to 35 Ill. Adm. Code 101.304.



SUBPART F:  CERTIFICATION OF REQUIRED RULES



Section 102.200  Agency Certification



When the Agency proposes a rule which it believes to be a required rule as defined by Section 28.2(a) of the Act and Section 102.101, the Agency shall so certify in its proposal, identifying the federal law to which the proposed rule will respond.  (Section 28.2(e) of the Act.)	Such certification shall include citation to the specific section of the specific federal law to which the proposed rule will respond.



Section 102.201  Challenge To Agency Certification



	a)	If any person wishes to challenge the Agency's certification that a proposed rule is a required rule, that person shall file an objection to that certification within 21 days of the date of the Board's order accepting a proposal for hearing.  Such objection shall state the reasons that the objector believes that the proposed rule is not a required rule, and shall include all arguments which the objector wishes the Board to consider.  A copy of the objection shall be served upon the Agency and ENR.



	b)	The Agency may file a response to any objection within 10 days of the service of that objection.  No reply by the objector will be allowed, unless the Board orders otherwise to avoid material prejudice.



	c)	No hearing will be held on any objection filed pursuant to this Section.



Section 102.202  Board Determination



	a)	The Board will rule upon any objection filed pursuant to this Subpart within 60 days of the date that the Board accepts a proposal for hearing.  The Board's ruling will be made in its order determining whether an economic impact study will be prepared, issued pursuant to Section 102.180.



	b)	In ruling upon an objection to an Agency certification, the Board will consider all information in the record of that proceeding, including but not limited to the proposal, the objection, and the Agency response to the objection.  The burden of proof is on the objector. 



	c)	The Board will give notice of its determination to the objector, the Agency, ENR, and any person who has asked to be placed on the notice list for that proposal.



	d)	Orders entered pursuant to this Section are interlocutory in nature and may be appealed only pursuant to 35 Ill. Adm. Code 101.304.



SUBPART G:  AUTHORITY OF HEARING OFFICER



Section 125.102.420  Authority of Hearing Officer



The hearing officer shall have the same authorities in rulemaking proceedings as those granted for adjudicatory matters in 35 Ill. Adm. Code 101.Subpart F.

The hearing officer has the duty to conduct a fair hearing, to take all the necessary action to avoid delay, to maintain order, and to ensure development of a clear, complete, and concise record.  He or she will have all powers necessary to these ends, including (but not limited to) the authority to:



	a)	Require and establish a schedule for, and notice and distribution of, any pre�hearing submission of testimony and written exhibits;



	b)	Require all participants to state their position with respect to the proposal;



	c)	Administer oaths and affirmations;



	d)	Examine witnesses and direct witnesses to testify;



	e)	Regulate the course of the hearing, including but not limited to controlling the order of proceedings;



	f)	Establish reasonable limits on the duration of the testimony and questioning of any witness and limit repetitious or cumulative testimony and questioning;



	g)	Issue, in the name of the Board, an order compelling the answering of interrogatories or other discovery requests;



	h)	Order the production of evidence as specified in Section 102.261 and 35 Ill. Adm. Code 101.261;



	i)	Initiate, schedule and conduct a pre�hearing conference as specified in Subpart H;



	j)	Issue subpoenas pursuant to Section 102.262 and 35 Ill. Adm. Code 101.260;



	k)	Exclude late�filed briefs and comments from inclusion in the record for decision;



	l)	Rule upon motions as specified in 35 Ill. Adm. Code 101.247 and this Part;



	m)	Rule upon objections and evidentiary questions;



	n)	Establish a schedule for discovery, including a date by which discovery must be completed; and



	o)	Where pre�hearing submission of hearing testimony or exhibits has been required, allow the admission of testimony or exhibits which were not pre�submitted, if necessary to prevent undue delay or material prejudice.



Section 125.4102.22  Notice and Service Lists



a)	The hearing officer shall maintain a notice list for each regulatory proceeding.  The notice list will consist of those persons who have furnished their names and addresses to the hearing officer or the Clerk’s office concerning the for inclusion on the notice list for a specific proceeding.  proposal.  Notice of all Board action and hearing officer orders will be given to all persons included on the notice list.



b)	The hearing officer may establish a service list for any regulatory proceeding, in addition to the notice list.  The hearing officer may direct participants to serve copies of all documents upon the persons listed on the service list.  In deciding whether to establish a service list, the hearing officer will consider factors including but not limited to, the complexity  of the proceeding and the number of participants.  For purposes of fast-track rulemakings under Section 28.5 of the Act, participants of record shall be the individuals on the service list.  [415 ILCS 5/28.5.]



c)	The Board will not accept general requests to appear on all notice lists.  Interested persons must submit their names for each proceeding in accordance with subsection (a) above.





Section 102.222  Effect Of Hearing Officer Ruling



All decisions, orders, and rulings made by the hearing officer remain in effect during the pendancy of any appeal to the Board of that decision, order, or ruling.



SUBPART H:  PRE�HEARING CONFERENCES



Section 102.240  Initiation And Scheduling



	a)	To the extent consistent with any deadline for adoption of any regulations mandated by state or federal law, prior to initiating any hearing on a regulatory proposal, the Board may assign a qualified hearing officer who may schedule a pre�hearing conference between the proponent and any or all of the potentially affected persons.  (Section 27(e) of the Act.)  The hearing officer may schedule a pre�hearing conference on his or her own motion, or on the motion of the proponent or any potentially affected person.  A "potentially affected person" is any person, as defined by the Act and Section 102.101, who demonstrates any nexus to the source of the pollutant to be controlled by the proposal or who shows some impact from the pollutant to be controlled by the proposal.  A motion to schedule a pre�hearing conference shall be directed to the hearing officer.



	b)	The notice requirements of Section 28 of the Act and Section 102.161 shall not apply to such pre�hearing conferences.  (Section 27(e) of the Act.)  However, the hearing officer will give notice to any person who has requested inclusion on the notice list of that proposal.



Section 102.241  Purpose



The purpose of a pre-hearing conference shall be:



	a)	To maximize understanding of the intent and application of the proposal;



	b)	To reach agreement on aspects of the proposal, if possible; and



	c)	To attempt to identify and limit the issues of disagreement among the participants to promote efficient use of the time at hearing.  (Section 27(e) of the Act.)



Section 102.242  Pre-hearing Order



	a)	No record of the pre�hearing conference need be kept, nor shall any participant or the Board be bound by any discussions conducted at the pre�hearing conference.



	b)	Notwithstanding subsection (a), with the consent of all participants in the pre�hearing conference, the hearing officer may enter a pre�hearing order delineating issues to be heard, agreed facts, and other matters.



	c)	If the participants in the pre�hearing conference agree to having a pre�hearing order entered pursuant to subsection(b), the hearing officer may require that those participants furnish the text of a proposed order setting forth the substance of the agreements reached at the pre�hearing conference.  The hearing officer will enter that order if he or she agrees that it sets forth the substance of the agreement.  The order shall identify which participants have agreed to the substance of the order.



	d)	A pre�hearing order shall not be binding on nonparticipants in the pre�hearing conference.  (Section 27(e) of the Act.)



SUBPART I:  MOTIONS AND DISCOVERY



Section 102.260  Motion Practice



Motion practice in regulatory proceedings is governed by 35 Ill. Adm. Code 101.Subpart H.  All motions and responses shall be served upon the proponent, the Agency, ENR, the Attorney General, and all persons on any service list established pursuant to Section 102.221(b).



Section 102.261  Production Of Information



The production of information in regulatory proceedings is governed by 35 Ill. Adm. Code 101.261.



Section 102.262  Subpoenas



The issuance and enforcement of subpoenas in regulatory proceedings is governed by 35 Ill. Adm. Code 101.260(b) through (i).



SUBPART J:  REGULATORY HEARINGS



Section 125.102.424  Pre-hearing Submission of Testimony and Exhibits



a)	The proponent shall submit all written testimony and any related exhibits 21 days prior to the hearing at which the witness testifies, unless the hearing officer directs otherwise to prevent material prejudice or undue delay.



b)	The hearing officer may require the pre�hearing submission of testimony, questions, responses, answers,  and any related exhibits by the proponent or participants other than the proponent if the hearing officer determines that such a procedure will provide for a more efficient hearing.



c)	The original and four (4) copies of any pre�submitted testimony, questions, answers, responses, and/or  exhibits shall be filed with the Clerk. The hearing officer, the Agency, DNRENR, and, if a participant, the Attorney General shall each be served with one copy of each testimony and exhibit.  One copy shall also be served upon the proponent and each participant on any service list, unless otherwise specified or limited by the hearing officer.  Such service shall be initiated on or before the date that copies are filed with the Clerk.



d)	All testimony, questions, answers, responses,  and exhibits shall be served and submitted in the form required by 35 Ill. Adm. Code 101.Subpart C103 and labeled with the docket number of the proceeding, the name of the witness submitting the material or exhibit, and the title of the material or exhibit.



e)	The proponent and each participant who has pre�submitted testimony, questions, answers, and/or responses shall bring the number of copies designated by the hearing officer of that testimony and any exhibits to the hearing.



f)	Testimony submitted prior to hearing will be entered into the record as if read, unless the hearing officer determines that it will aid public understanding to have the testimony read.  All persons testifying will be sworn and will be subject to examination.  Modifications to previously submitted testimony and exhibits may be allowed by the hearing officer at hearing provided that such modifications are either non�substantive in nature or would not materially prejudice another person’s participation at hearing.  Objections to such modifications are waived unless raised at hearing.



g)	Where pre�hearing submission of testimony  is required pursuant to subsection (a) and (b), any testimony which is not pre�submitted in a timely manner will be allowed only as time permits pursuant to Section 125.102.420 of this Part.



Section 102.281  Transcript



All testimony shall be recorded stenographically.  When the transcript is filed with the Clerk, the hearing officer will receive and rule on typographical corrections and reporting errors from any person who may examine the transcript for accuracy.  Failure of any witness to correct the transcript within 14 days after its receipt in Board offices constitutes a waiver of any right to correct.



Section 125.102.426  Admissible Information



All information which is relevant and not repetitious or privileged shall be admitted by the hearing officer.  The hearing officer will rule on objections.







Section 125.102.428  Presentation of Testimony and Order of the Hearing



a)	All witnesses at hearings shall be sworn;



b)	Testimony shall be in narrative form;  and



c)	Proponents shall present testimony in support of the proposal first.  Any questions and/or testimony in opposition to the proposal shall follow as time permits, unless otherwise ordered by the hearing officer to prevent material prejudice or undue delay.



Section 125.102.430   Questioning of Witnesses



All witnesses shall be subject to questioning by any person.  Repetitious, irrelevant, harassing, or cumulative questioning will be prohibited by the hearing officer.  The Board will not consider as substantive evidence any unsworn information which is presented in the form of a question during questioning of any witness.



SUBPART E:  CERTIFICATION OF REQUIRED RULES



Section 125.500  Agency Certification



a)	When the Agency proposes a rule which it believes to be a required rule, as defined by Section 28.2(a) of the Act the Agency shall so certify in its proposal, identifying the federal law to which the proposed rule will respond and the rationale upon which the certification is based.  Such certification shall include a citation to the specific section of the specific federal law to which the proposed rule will respond.



b)	The Board shall either accept or reject the certification within 45 days and shall reference the certification in the Illinois register as provided by the APA.



[415 ILCS 5/28.2(b).]



Section 125.502  Challenge To Agency Certification



a)	If any person wishes to challenge the Agency's certification that a proposed rule is a required rule, that person shall file an objection to that certification within 21 days of the date of the Board's order accepting a proposal for hearing.  Such objection shall state the reasons that the objector believes that the proposed rule is not a required rule, and shall include all arguments which the objector wishes the Board to consider.  A copy of the objection shall be served upon the Agency and DNR.



b)	The Agency may file a response to any objection within 14 days of the service of that objection.  No reply by the objector will be allowed, unless the Board orders otherwise to avoid material prejudice.



c)	No hearing will be held on any objection filed pursuant to this Section.





Section 125.504  Board Determination



a)	The Board will rule upon any objection filed pursuant to this Subpart within 60 days of the date that the Board accepts a proposal for hearing.



b)	In ruling upon an objection to an Agency certification, the Board will consider all information in the record of that proceeding, including but not limited to the proposal, the objection, and the Agency response to the objection.  The burden of proof is on the objector. 



c)	The Board will give notice of its determination to the objector, the Agency, DNR, and any person who has asked to be placed on the notice list pursuant to Section 125.422 of this Part for that proposal.



d)	Orders entered pursuant to this Section are interlocutory in nature and may be appealed only pursuant to 35 Ill. Adm. Code 101.308.



 

Section 102.285  Record For Decision



The record includes the transcript, all written testimony, all exhibits admitted at hearing, and all public comments, briefs and other information timely filed with the Clerk.



SUBPART K:  ECONOMIC IMPACT HEARINGS



Section 102.300  Hearings On The Economic Impact Study Of New Proposals



	a)	Before the final adoption of any proposal, the Board shall conduct at least one hearing on any economic impact study submitted by ENR on any proposed regulation, or proposed amendment to existing regulation, unless otherwise provided by the Act.



	b)	In the case of a required rule, if the economic impact study is not submitted to the Board within six (6) months of the Board's decision that an economic impact study should be conducted, the Board may proceed to adopt a required rule without an economic impact study.  However, to the extent possible consistent with Section 28.2(b) of the Act, the Board shall conduct a hearing on the economic impact of the proposed required rule.  (Section 28.2 of the Act.)  Pursuant to Section 28 of the Act, this requirement may be fulfilled by considering economic impact at any merit hearing on the proposed required rule.



	c)	Hearings held pursuant to this Section may be consolidated with any other hearings held pursuant to this Part.



Section 102.301  Hearings On The Economic Impact Study Of Existing Regulations



	a)	Within a reasonable time, but not more than 120 days, after each economic impact study on existing regulations has been filed by ENR, the Board shall conduct public hearings on such study.



	b)	After conclusion of the hearings, the Board shall publish its findings and conclusions on the areas covered by the study and the testimony received by the Board.  The Board will satisfy this requirement by entering a written order.



	c)	The Board shall also specifically determine whether, as a result of its findings and conclusions, any regulations of the Board shall be modified or repealed.



	d)	If the Board concludes that modification or repeal may be necessary, it shall propose such modification as regulations and conduct further hearings on said modification.



	e)	Any such proposed modifications shall not require any additional economic study.  (Section 4(b) of "AN ACT in relation to natural resources, research, data collection and environmental studies.)



SUBPART L:  PUBLIC COMMENTS



Section 102.320  Public Comments



Any person may submit written comments on any proposal within 14 days after the receipt of the transcript in Board offices or within 14 days after regulation revision under Section 102.340, unless otherwise specified by the hearing officer or the Board to prevent material prejudice or undue delay.  Comments shall be filed with the Clerk and served upon the Agency, ENR, the Attorney General (if a participant), the proponent, and the participants on any service list established by the hearing officer pursuant to Section 102.221.  Comments which are not timely filed will not be considered, except as allowed by the hearing officer or the Board to prevent material prejudice.



SUBPART MF:  BOARD ACTION



Section 125.102.600  Revision Of Proposed Regulations



a)	The Board may revise the proposed regulations before adoption upon its own motion or in response to suggestions made at hearing and in written comments made prior to second notice.  No additional hearing on the revisions need be held.



b)	The Board may modify and subsequently adopt any proposed regulations, or amendments to existing regulations without any additional economic impact study; provided that such modification by the Board does not significantly alter the intent and purpose of the proposed regulation which was the subject of ENR's economic impact study.  (Section 27(b) of the Act.) 



	cb)	Unless otherwise provided in the Act, the Board may revise proposed regulations after hearing in response to objections or suggestions made by the Joint Committee on Administrative Rules (JCAR) pursuant to subsection (b) of Sections 5.40 and subsection (a) of Section 5.110 of the Illinois Administrative Procedure Act.  The Board may make such revision where it finds:



1)	That such objections or suggestions relate to the statutory authority upon which the regulation is based, whether the regulation is in proper form, or whether adequate notice was given; and



2)	That the record before the Board is sufficient to support such a change without further hearing.  



[415 ILCS 5/28(a).]



Section 125.102.602  Adoption Of Regulations



The Board adopts first notice, second notice and final opinions and orders in regulatory matters.  Only the first notice proposal and the final adopted rules are published by the Secretary of State in accordance with the APA.  



	a)	In adopting any new regulation, except a required rule or an identical in substance regulation, the Board shall consider  those elements detailed in any economic impact study performed by ENR on that regulation.  the Board shall, in its written opinion, make a determination, based upon the evidence in the public hearing record, based upon the economic impact study and other evidence in the record, as to whether the proposed regulation has any adverse economic impact on the people of the state of Illinois.  [415 ILCS 5/27(bb).]



	b)	In the case of a required rule, the Board will follow the procedures of subsection (a), except as provided in Section 102.300(b).



	c)	As provided by Sections 13(c), 13.3, 17.5, 22.4(a), 22.4(d), and 22.7(d) of the Act, the provisions of Title VII of the Act and Section 5 of the APA shall not apply to identical in substance rulemakings.



Section 125.102.604  First Notice Of Proposed Regulations



Except when otherwise directed by the Act, the Board will give first notice of its proposed adoption, amendment, or repeal of regulations pursuant to Section 5-40 of the APA.  [5 ILCS 100/5-40.]  The first notice period will be at least 45 days, and will begin on the day that first notice is published in the Illinois Register.  The Board will accept written comments from any person concerning the proposed regulations during the first notice period.



Section 125.102.606  Second Notice Of Proposed Regulations



a)	Except when otherwise directed by the Act, the Board will give second notice of its proposed adoption, amendment, or repeal of regulations to JCAR.  The second notice period shall begin on the date written notice is received by JCAR, and shall expire 45 days after the date, except as provided by Section 5-40 of the APA.  [5 ILCS 100/5-40.]  The Board will accept comments only from JCAR during the second notice period.



b)	After the beginning of the second notice period, no substantive changes will be made to the proposed regulation, except in response to objections or suggestions from JCAR.  Such changes will be made pursuant to Section 125.102.600 of this Part.



Section 125.102.608  Notice Of Board Final Action



The Board will give notice of its final action on a proposal to the proponent, the Agency, DNRENR, the Attorney General, and all persons on the notice list.  The Board will publish notice of its final action in the Environmental Register and on its Home Page, and will enter a written opinion stating the reasons in support of its final action.



Section 125.102.610  Adoption of Identical In Substance Regulation



a)	Prior to adopting Identical In Substance regulations, the Board will:



1)	Make available to the public a proposed opinion and order containing the text of the rules at the Board’s Chicago Office and on the Board’s Home Page;



2)	Publish the proposed regulations in the Illinois Register;



3)	Serve a copy of the proposed opinion and order on the USEPA; and



4)	Receive written comments from the USEPA and other persons for at least 45 days after the date of publication in the Illinois Register.



b)	After consideration of comments from the USEPA, the Agency, the Attorney General and the public, the Board will adopt the verbatim text of such USEPA regulations as are necessary and appropriate for authorization of the program.  Except as provided in Section 7.2 of the Act, the only changes that may be made by the Board to the federal regulations are those changes that are necessary for compliance with the Illinois Administrative Code, and technical changes that in no way change the scope or meaning of any portion of the regulations.  [415 ILCS 5/ 7.2(a).]



c)	As provided by Sections 13(c), 13.3, 17.5, 22.4(a), 22.4(d), and 22.7(d) of the Act, the provisions of Title VII of the Act and Section 5-50 of the APA [5 ILCS 100/5-50] shall not apply to Identical In Substance Rulemakings.  [415 ILCS 5/13(c), 13.3, 17.5, 22.4(a), 22.4(d), and 22.7(d).]



Section 125.102.612  Adoption Of Emergency Regulations



a)	When the Board finds that a situation exists which reasonably constitutes a threat to the public interest, safety, or welfare, the Board may adopt regulations in accordance with Section 5-45 of the APA [5 ILCS 100/5-45].  [415 ILCS 27(c).]



b)	When the Board finds that a severe public health emergency exists, the board may, in relation to any proposed regulation, order that such regulation take effect without delay.  The Board shall proceed with any required hearings while the regulation continues in effect.  [415 ILCS 5/27(c).]



Section 125.102.614  Adoption Of Peremptory Regulations



a)	When the Board finds that a peremptory rulemaking is necessary and states in writing its reasons for that finding, the Board shall adopt peremptory rulemaking upon filing a notice of rulemaking with the Secretary of State pursuant to Section 5-70 of the APA.  [5 ILCS 100/5-70.]



b)	Notice of such peremptory rulemaking will be published in the Illinois Register in accordance with Section 5-50 of the APA.  [5 ILCS 100/5-50.]





Section 102.348  Adoption Of Temporary Regulations



	a)	The Board may adopt a proposed regulation prior to its consideration of an economic impact study when such study is filed with the Board less than 120 days in advance of a date on which a temporary non�emergency regulation or provision thereof would lapse prior to adoption of a permanent regulation or provision thereof on the same subject, or less than 120 days in advance of a deadline for adoption of the regulation which is established in a state statute.  (Section 27 of the Act.)





	b)	Such adopted regulation shall be effective until 180 days after the economic impact study required pursuant to this Section is filed with the Board, and in no event shall a regulation adopted pursuant to this procedure stay in effect for more than one year.  (Section 27 of the Act.)



SUBPART NG:  MOTION FOR RECONSIDERATION AND APPEAL



Section 125.102.700  Filing Of Motion For Reconsideration



Motion for reconsideration or modification of any Board order taking substantive action on a regulatory proposal shall be filed in accordance with 35 Ill. Adm. Code 101.1002.  The contents of such motions are governed by 35 Ill. Adm. Code 101.Subpart J. 101.242.



Section 125.102.702  Disposition Of Motions For Reconsideration



a)	After commencement of the second notice period, no substantive changes may be made to a proposed rulemaking unless it is made in response to an objection or suggestion of JCAR in accordance with Section 5-110(c) of the APA.  [5 ILCS 100/5-110(c).]  Therefore, submission of second notice of a proposal to JCAR will preclude the Board from revising that proposal in response to a motion for reconsideration.  However, the Board may resubmit a rule for first notice if necessary to prevent material prejudice.



b)	An adopted rule becomes effective upon the filing of that rule with the Secretary of State.  Therefore, the Board is precluded from allowing a motion for reconsideration of a final order adopting a rule, if that rule has been filed with the Secretary of State.



Section 125.102.704  Correction of Publication Errors



The Board may make technical corrections to proposed or adopted rules, published in the Illinois Register or filed with the Secretary of State, only in accordance with 1 Ill. Adm. Code 100.240.  No hearing need be held on such corrections.



Section 125.102.706  Appeal



Any final Board order may be appealed to the appellate court within 35 days of the entryservice of that order, pursuant to Sections 29 and 41 of the Act.  [415 ILCS 5/29 and 41.]
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