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I LLI NO S POLLUTI ON CONTROL BOARD

PEOPLE OF THE STATE CF ILLINA S,
Conpl ai nant,

VS. No. PCB 2000-127

DAYNE ROCERS, an individual and

BLACK GOLD | NTERNATI ONAL, a
di ssolved Illinois corporation,

)
)
)
)
)
)
)
)
)
)
Respondent . )

The following is the transcript of a hearing
held in the above-entitled matter taken stenographically
by M CHELE J. LOSURDO, CSR, a notary public within and
for the County of DuPage and State of Illinois, before
JOHN KNI TTLE, Hearing O ficer, at 4302 North Miin
Street, Room A, Rockford, Illinois, on the 24th day of

April, 2001, A .D., comencing at 9:35 a.m

L. A, REPORTING (312) 419-9292
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APPEARANCES:

HEARI NG TAKEN BEFORE:

I LLINO S POLLUTI ON CONTROL BOARD

BY: MR JOHN KNI TTLE
100 West Randol ph Street
Suite 11-500

Chicago, Illinois 60601
(312) 814-6923

OFFI CE OF THE ATTORNEY GENERAL
BY: MR CERALD T. KARR

188 West Randol ph Street
Chicago, Illinois 60601

(312) 814-3369

Appeared on behal f of the Conpl ai nant.

L. A REPORTING (312) 419-9292
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4
HEARI NG OFFI CER KNI TTLE: Good norning. M

nane is John Knittle. 1'ma hearing officer with the

I[1linois Pollution Control Board. |'malso the assigned

hearing officer for this matter entitled People of the
State of Illinois versus Dayne Rogers and Bl ack Gold
International, PCB 2000-127. This is a People of the
State of Illinois enforcenment case.

This matter has been publicly noticed
pursuant to the Board's regulations. A notice of
heari ng went out on February 8th, 2001. | just want to
note for the record this is a bit unusual that we have
the People of the State of Illinois here present today,
but we do not have anybody appearing on behalf of the
respondent Dayne Rogers and/or Black Gold International
During the last few status conferences at least, if not
nore than that, the respondent has not appeared, so he
wi |l not be presenting a case today.

W have a couple things to go over before we
get started. Today's date is April 24th, 2001. It's
approximately 9:40 a.m W are here in the Rockford
Regi onal State Office Building at 4302 North Min
Street. At this point intine, I'd like to have the
parties introduce thenselves or | should say the party

i ntroduce hinself. Sir?
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MR KARR. M nane is Gerald Karr. [|'man
assi stant attorney general on behalf of the conplai nant,
Peopl e of the State of Illinois.

HEARI NG OFFI CER KNI TTLE: And as |'ve stated, we
have no one fromthe respondents here nor | think do we
have anybody fromthe public here. 1s everyone here
affiliated with the parties?

So we have no nenbers of the public here. |If
they were here, of course, they would be given the
opportunity to provide public coment either now or at
the close of the cases in chief. |If there was soneone
here and there was a conflict and they had to | eave,
we' d, of course, let them speak now, however, that's not
the case. So let's just proceed with prelimnary
matters.

Sir, do you have any prelimnary natters?

MR. KARR: No.

HEARI NG OFFI CER KNI TTLE: OF course, the
respondent has no prelimnary matters because he's not
here. Then we could start with your opening statenent,
sir, if you have sone.

MR. KARR: Yes, | have a brief opening
statenent. Again, ny name is Gerald Karr. |'mhere on

behal f of the conpl ai nant, People of the State of
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Illinois and this hearing today is being convened
pursuant to the Board's Novenber 2nd, 2000, order
directing that a hearing be held to deternine whether
and what ampount of punitive danages shoul d be inmposed in
t his case.

The case began with the filing of a conplaint
to recover $38,730.46 spent by the Illinois
Envi ronmental Protection Agency in renoving used and
waste tires fromthe site operated by the respondent
Dayne Rogers. M. Rogers has failed to participate in
any aspect of these proceedings including the conplete
failure to respond to any of the pleadings and to show
up here today as ordered by the hearing officer.

The question of whether punitive danages are
warranted is set out in section 55.3H of the Illinois
Envi ronmental Protection Act. It provides that any
person liable to the Agency for costs incurred under
Subsection G of Section 55.3 may be liable to the state
of Illinois for punitive damages in an anmount at | east
equal to and not nore than two tines the costs incurred
by the State if such person's failure is without
sufficient cause to take preventative or corrective
action pursuant to the notice issued under Subsection D

of 55.3.
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Conpl ai nant filed a notion for sunmary
judgrment in this case which was granted, in part, by the
Board on Novenber 2nd, 2000. |In granting the notion,
the Board found M. Rogers was liable under Section
55.3G of the Act for the cleanup costs of $38, 730. 46.
The Board al so found M. Rogers had failed to take any
preventative or corrective action in response to the
noti ce served pursuant to section 55.3D of the Act.

So | ooki ng again at Section 55.3H of the Act,
punitive danmages will be allowed if a person is liable
to the Agency for costs incurred under Subsection G of
this section which the Board found M. Rogers was;
secondly, that the person failed to take preventative or
corrective action pursuant to the notice issued under
Subsection D of 55.3, which the Board found M. Rogers
did fail to take the action; and, finally, the person's
failure to take action was without sufficient cause.

It's this final elenment that today's hearing
relates to. The conplainant will prove this fina
el ement required by the Act that M. Rogers failed to
take preventative and corrective action w thout
sufficient cause. Testinmony will be presented by

M. Kory Jacobsen, an inspector with the Illinois EPA
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M. Todd Marvel, the nanager of the IEPA's Used Tire
Unit.

This testinmony will support conplainant's
position that M. Rogers did not have sufficient cause
to fail to take corrective or preventative action in
response to the notice, and for this reason and based on
M. Rogers' current actions, punitive damages for the
full anpbunt should be allowed -- pardon ne -- punitive
damages for the full anpunt allowed under the statute,
$77,460. 92, shoul d be i nposed.

HEARI NG OFFI CER KNI TTLE: Thank you, M. Karr.

MR, KARR: As one natter before we call our
first witness, and |I'mnot sure how this would be
handl ed, | would like to have the Board's two orders
relating to the nmotion for sunmary judgnent and the
notion for reconsideration, the Novenber 2nd, 2000,
order and the --

HEARI NG OFFI CER KNI TTLE: The January 4th order

MR. KARR. -- those be part of the hearing
record as exhibits.

HEARI NG OFFI CER KNI TTLE: They are, of course,
part of the record already in the case because they're

Board orders, but if you would like to make them
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I'd prefer chronological in terns of the nunbers if we
coul d.

MR. KARR: |'ve nmarked as Exhibit Number 1 the
Board's order of Novenmber 2nd, 2000, and Exhibit
Nurmber 2, the Board's order of January 4th, 2001

HEARI NG OFFI CER KNI TTLE: These wi |l be accepted
and entered into the record. Sir, you could call your
first witness if you'd like and begin your case in
chi ef.

MR KARR 1'd like to call Kory Jacobsen

HEARI NG OFFI CER KNI TTLE: W I I Kory Jacobsen
pl ease raise his hand? You could stay right there if
that's okay with you, M. Karr.

MR. KARR: | have no problemw th that.

HEARI NG OFFI CER KNI TTLE: In light of the small
setting here, we could just swear you in over there.
Woul d you swear himin?

KAARE JACOBSEN
havi ng been first duly sworn, was exami ned and testified
as follows:
DI RECT EXAM NATI ON

by M. Karr
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pl ease?
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10
A Kaare Chri stopher Jacobsen

Q Coul d you spell that for the court reporter

pl ease?
A K-a-a-r-e, Jacobsen, J-a-c-0-b-s-e-n
Q And, M. Jacobsen, where are you enpl oyed?
A I11inois EPA
Q And how | ong have you been enpl oyed?
A El even nont hs.
Q And what is your current position?
A I"ma menber of the FOS Used Tire Unit.
Q And FGS?
A Fil ed operating services.
Q And is that the only position you' ve had?
A Correct.
Q And in that position, what are -- generally what

are your duties?

A | go out to certain facilities, regul ate nost
likely tire facilities to make sure they're in
conpliance with rules and regul ati ons.

Q And in the course of conpleting these tire
i nspections, have you had an opportunity to go to

M. Rogers' facility?
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Q Coul d you describe the general nei ghborhood?

L. A REPORTING (312) 419-9292
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A Well, industrial area. There is -- within about
two mles away, there is a residence and |'d say about
three miles north of there a couple of restaurant
facilities.

Q And when was the last tine you were there?

A | was there in February.

Q And coul d you describe the general condition of
the property?

A The general condition of the property is
operating right now. | know we had a cl eanup back in
' 88, but somehow the facility owner found his way to get
new tires on the prem ses for resale.

Q So, again, M. Rogers is bringing used and waste
tires on to the property?

A Correct.

Q And in conducting this operation, is he
conplying with the Board's rules and regul ations for
used tires?

A Not what soever.

Q Did you di scuss his apparent violations?

A. Yes, and he never -- we sent himout a letter
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responding to it.

Q So then it would be correct to say that after
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the Il1inois EPA spent al nbst $40,000 to clean up a
probl em he created, he's again creating the sane
probl enf
A Correct.

MR. KARR: | have nothing further

HEARI NG OFFI CER KNI TTLE: Thank you, sir. You
could step down so to speak.

MR. KARR: As for ny next witness, I'd like to
call M. Todd Marvel

HEARI NG OFFI CER KNI TTLE: And is that you, sir?

MR. MARVEL: Yes.

HEARI NG OFFI CER KNI TTLE:  You coul d have a seat
up there if you want.

TODD J. MARVEL,
havi ng been first duly sworn, was exanmi ned and testified
as follows:
DI RECT EXAM NATI ON
by M. Karr
Q Wul d you state and spell your name for the

record, please?

A My nane is Todd Jackson Marvel, T-o-d-d, the
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Q And where are you enpl oyed, M. Marvel ?

A. Wth the Illinois Environmental Protection

L. A, REPORTING (312) 419-9292
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Agency.

Q And how | ong have you been enpl oyed there?

A Just over 14 years.

Q And briefly, could you run through the positions
you' ve held going fromyour earliest to |atest?

A Begi nning in February of 1987, | was a field
i nspector in the Maywood regional office in the Chicago
area. | inspected hazardous and solid waste facilities
for alnbst exactly two years at which tine | noved to
Springfield at our headquarters, worked in our field
operation section and then as the hazardous waste
program coordi nator for approxinately -- beginning in
1992 to the present and then in 1997, | have had
addi ti onal duties, one of them being the nmanager of the
used tire program and al so the assistant nanager of the
field operation section and | currently hold those
posi tions.

Q As the manager of the Used Tire Unit, could you
general |y describe your duties?

A Qur used tire programhas -- is a two-phased
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program W have a cl eanup program and we have a
regul atory program and we have several different types
of cl eanups, one of which we refer to as our forced

cl eanups or 55.3Ds and | coordinate those activities and
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communi cate with field staff in executing the cl eanups
and nanagi ng the contracts that are necessary to perform
t he cl eanups.

On the regulatory side, we inspect used tire
facilities, storage facilities, storage exenpt
facilities, retailers, processors and al so transporters
of used tires. W register used tire transporters and
we receive notifications and registrations fromall of
the facilities that are required to do so and that's
about it.

Q The whol e used tire program sounds quite
extensive. Wiy such strict regulation in this area? |Is
there a problemw th used tires?

A Yes. Wen the Used Tire Managenent Act was
passed by the legislature in 1992, the state of Illinois
had approximately -- we estimated 7 to 12 nillion tires
on the ground primarily in dunps throughout the state
t hat had been accumul ated for 40, 50 years or so. And
the legislature found that this created several problens

primarily the proliferation of the Asian Tiger Msquito
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it's a species of nobsquito that carries the encephalitis
virus and it was largely believed that and scientific

evi dence showed that used tire stockpiles throughout the
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state contributed to the proliferation of this nobsquito.
There have been several tire fires throughout
the country and so certainly there was a fire hazard as
wel | as a runoff danger fromfighting those fires and
the legislature al so found that these used tires
presented an econonic opportunity for recovery primarily
at that time in the formof energy recovery through
burning of the tires as a fuel and also recognizing in
the future there would be other recycling opportunities
avai l abl e, so those were the primary factors for the
creation of the Used Tire Managenent Act.
Q O the two aspects or areas in the used tire
section, you said one of themwas forced cl eanups,
55. 3D?
A Yes.
Q Coul d you describe that process and how t he
I1l1inois EPA gets to issuing one of those orders?
A Sure. Under Section 55.3D of the Environmental

Protection Act, the Illinois EPA has the authority to
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i ssue notice to the owner or operator or both of a site
where the accumul ati on of used tires presents a threat
to human health of the environnent. This is an
authority that we very much like to take advantage of in

i nstances where the tire accunul ations are particularly
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close to a large popul ation or other sensitive receptor
ar eas.

There are other avenues we can proceed to get
tires -- tire accurmulations -- we could get rid of tire
accumul ations, but Section 55.3D is reserved for those
i nstances where there is an i mmedi ate threat by the
nmosquitos, the fires, the runoff and what have you.

Q And howis it that this immediate threat is
det er mi ned?

A Well, there are several factors that conme into
play there. Like | said before, if it's in or near a
| arge center, a large population particularly in a
nmuni ci pality of over 100,000 people, that certainly
woul d cone into play. |If it's in or near a wetland
where the runoff fromfighting a tire fire were to
present an environnental hazard to a sensitive
environnent, that would be a factor.

If they're located near, as | said, sensitive

receptor areas, nursing hones, daycare, schools or just
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i n general popul ation, those are the types of things
that we would consider to be a threat to human health in
the environnent.

Q There woul d be though enpl oyees of the Illinois

EPA t hat have observed these and docunented those
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situations?

A Yes. Before a 55.3D notice is issued, there is
an inspection of the site and the docunentation of
viol ations of the statutes and/or regulations and that's
t he begi nning of the process of determining if Section
55.3D is the appropriate matter to proceed under

Q Prior to the issuance of the 55.3D order,
obvi ously the preferable nethod would be to have the
owner or operator renedy the probl en?

A Yes. There are instances where we nmay issue a
violation notice to the responsible party prior to the
i ssuance of the 55.3D. There are sone instances where
we would go with a tire renoval agreenent if it's atire
di sposal site, but there is an opportunity prior to the
i ssuance of the notice for the property owner to renove
the tires and there's also an opportunity after the
i ssuance of the notice for the property owner to take

what ever preventative and corrective actions are
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necessary that's required by statute as well.

Q Assumi ng that scenario hasn't taken place, the
55.3D notice is issued, then what happens, do the people
respond, what happens?

A When the Section 55.3D notice is issued, there

is a section in the notice that identifies the response
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that's required of the issuee and typically we demand a
cl eanup plan be submitted within 30 days, which was the
case in this particular 55.3D and fromthe date that the
notice is received, they have 30 days to respond. W're
| ooking for a cleanup plan. We're |ooking for
i nformati on on how long it's going to take themto get
rid of the tires and what they're going to do with them
and al so demandi ng any busi ness records prinmarily
recei pts to show the proper disposal of the tires.

Q And general ly, when these notices are issued to
owners and/or operators, do you receive a response from
the parties?

A W receive a response -- probably in nost of the
cases we do receive a response, but there is also a
significant percentage of notices we send out where we
do not receive a response.

Q When you do receive a response and it's

i nadequat e, what steps does the Agency then take?
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A If we receive a response and it doesn't include
all of the conponents that we're looking for, typically
what we'll do is nmake -- put conditions into a response
letter to themreferencing their initial response and
addi ng sone conditions that would nmake it acceptable to

us and then issue an approval based on those conditions
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and give them an opportunity in the letter to protest
those conditions if they so w sh

Q So it's fair to say when you issue a 55.3D
noti ce and the person does respond, you will work with
themin some way to hopefully effectuate a cl eanup of
this site?

A Yes. It's our preference and we believe in the
best interest of the party to renove the tires
t hensel ves and as a matter of procedure, as a matter of
policy, we will always work with the owner as nmuch as
possible. In addition, that's a requirenment under
Section 55.3D that we give themthat opportunity.

Q Let me show you a docunment that | have narked as
Plaintiff's Exhibit Nunmber 3 and ask you to take a | ook
at that if you would. Have you seen this docunent
before, M. Marvel?

A. Yes, | have.
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What is it?

A This is a -- what we refer to as a 55.3D noti ce,
officially called a notice pursuant to Section 55.3D of
the Environmental Protection Act.

Q And who did this notice go to?

A This particular notice was issued to Black Gold

International, Inc., and Crosby & Associates, P.C

L. A REPORTING (312) 419-9292
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Q And turning your attention to the |ast page of
t he docurment, does that indicate who it was served upon
this particular notice was served upon?

A Yes, it does.

Q And who was that?

A Bl ack Gold International care of Dayne Rogers.

Q Did the Agency ever receive a response from
M. Rogers in light of this notice?

A No, we did not.

Q And if you had received a notice, what steps
woul d have been taken? Wuld it be sinmlar to what
we' ve di scussed, you would try to work with themto
clean it up?

A Yes. W would | ook for some basic information
in the response and considering the |arge anount of
tires that were there, we would like for a rate.

Typically an owner/operator can't renove the tires al
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at once, but if they give us a rate of cleanup, for
instance, 1000 tires a nonth, 2000 tires a nonth, we
woul d like for that.

W woul d | ook for information on who was
going to haul the tires if they were a registered
transporter and where the tires were going to go and

what steps they would take to treat the tires for
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nosqui tos. Those are sone of the basic conponents we
woul d I ook for in a cleanup plan.

Q So in this instance, even though the State cane

in and cleaned it up and did it in a matter of days, you
would be willing to give sonebody, it sounds to ne, like

nonths to fix the problenf

A Yes, yes, we would and we have in many instances
done that.
Q ' mshowi ng you a docunment that's been narked

Exhi bit Nunmber 4 and have you take a | ook at that and
tell me if you recognize that docunent?

A Yes, | do.

Q And what is that docunent?

A This is a letter that | send out to parties that
have received a 55.3D notice but have not responded to

the notice. There is no specific statutory requirenent
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that we send this letter, but our identified
preventative and corrective actions under the statute
are subject to constitutional limtations and this is a
step that we take as a matter of policy to properly
notify the individuals that we haven't received a
response and that we're going to conme in and execute
those actions that we feel are necessary.

Q In looking at the letter, the second ful

L. A, REPORTING (312) 419-9292

paragraph, in particular the |ast sentence, could you
descri be what that refers to?

A Concer ni ng Sections 55.3D and 55. 3H?

Q Correct, and G al so.

A This is just a reiteration of |anguage --
simlar |anguage that's already in the notice that
i ndi cates that we do reserve the right to pursue cost
recovery and punitive danmages as all owed under the
Envi ronnmental Protection Act.

Q And did you receive a response from M. Rogers
in light of this Novenber 6th, 1998, letter?

A. I did not.

Q Bot h Exhibits 3 and 4, were those docunents that

were made in the ordinary course of the Agency's
busi ness?

A Yes.
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Q And was it the Agency's ordinary course of
busi ness to make and keep such docunents?
A Yes.
MR KARR |'d like to nove that Exhibits 3 and
4 be admtted as evidence in this matter.
HEARI NG OFFI CER KNI TTLE: They will both be
admi tted.

BY MR KARR

L. A, REPORTING (312) 419-9292
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Q One other matter. You said prior to the 55.3D
noti ce going out during the time when the Agency's
i nspectors were out there, there is also the opportunity
for owners/operators to step in and do cleanups. Was

there ever any effort nade by M. Rogers at that point?

A Prior to the issuance of the notice?
Q Ri ght.
A No. There was no effort on his part. There

were several inspections done over the course of a few
years and to nmy know edge, he nade no effort to inprove
the site conditions or respond to any notices that we
had i ssued during that tinme frane.

MR. KARR: | have nothing further

HEARI NG OFFI CER KNI TTLE: Go off.

(Di scussion had of f the record.)
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BY MR KARR:

Q M. Marvel, do you know if there have been
personal contacts with M. Rogers regarding this
pr oceedi ng?

A Yes. There have been

Q And he is aware that there could be a finding of
puni tive damages agai nst hin?

A Yes. W have his signature on proof of service

docunents on the docunents and we al so have evidence in
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our files of discussions with various Agency field
representatives concerning this matter.

Q It's al so ny understandi ng that one of your
i nspectors, M. Jacobsen, has recently talked to him
about this proceedi ng?
A Yes. That is correct.
MR. KARR: | have nothing further
HEARI NG OFFI CER KNI TTLE: Thank you, sir. You
could step down.
Do you have any further witnesses at this
point intime, M. Karr?
MR, KARR | do not.
HEARI NG OFFI CER KNI TTLE: Let's take a bri ef
recess here.

(Recess taken.)
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HEARI NG OFFI CER KNI TTLE: We're back on the
record after a discussion. Concerning briefing
schedul es, we've set a briefing schedule. Conplainant's
brief will be due on May 25th, 2001. Response bri ef
wi |l be due on June 15th, 2001, and the reply brief wll
be due on June 22nd, that's conplainant's reply brief.
If, in fact, there is no response brief filed by
June 15th, the record will close and, of course, you're

not going to be filing a reply brief then because there
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will be nothing to reply to.

MR. KARR That's correct.

HEARI NG OFFI CER KNI TTLE: And | junped the gun
just alittle bit, but we did discuss this off the
record, M. Karr, | take it you do not want to have a
closing argunent at this point in time. Are you waiving
t hat ?

MR. KARR. | am waiving that.

HEARI NG OFFI CER KNI TTLE: There is no, of
course, case in chief of the respondent because the
respondent is still not here, so we're pushing past that
and then, of course, there is no rebuttal case because
there is nothing to rebut. So this hearing is

essentially closed aside fromthe fact that we are goi ng
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to hold it open until 1:00 o'clock for public conrents.
O course, there are no nmenbers of the public present
right now W want to give them anple opportunity to
provide conment if they so desire.

| should have stated this at the beginning,
but | think everybody here knows anyway that | do not
make the ultimate decision in this case. That decision
is made by the Illinois Pollution Control Board
conpri sed of seven menbers throughout the state of

Il1linois chosen for their environmental know edge. They
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will review the record and the posthearing briefs and
all other docunents of record in this case and reach a
deci si on.

I"'malso required to nake a credibility
statenment based on ny | egal experience and judgnent. |
find no credibility issues existing with any of the two
Wi t nesses who testified today. That's all | have.

M. Karr, do you have anything el se you want
to add at this point in tinme?

MR. KARR: Nothing further.
HEARI NG OFFI CER KNI TTLE: Al right. W're
going to take a recess until 1:00 o' clock. Thank you.

(Di scussion had of f the record.)

HEARI NG OFFI CER KNI TTLE: We're back on the
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record.

W wanted to before we close the hearing down

for this period of time go over the exhibits that were

admitted. | have four exh

of fer ed.

Novenber

They' ve all been

bits that the conpl ai nant has

adm tted.

Conpl ai nant's Exhi bit Nunber 1 was a

2nd Board order.

Conpl ai nant' s Exhi bit

Nurmber 2 was a January 4th, 2001, Board order.

Conpl ai nant' s Exhi bit

Conpl ai nant' s Exhi bit

Nunmber 3 was the 55.3D notice and

Nunmber 4 was a letter sent to

Dayne Rogers on 11/6/98 by M. Mrvel, correct?
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MR KARR: Correct.

HEARI NG OFFI CER KNI

exhibits, right, M. Karr

point in tinme,

MR KARR That is

HEARI NG OFFI CER KNI

1: 00 o' cl ock.

(Recess taken.)
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TTLE: Those are the correct
I''mnot m ssing anythi ng?
all then. That's correct.

TTLE: Then let's, at this

try once again to close the hearing unti

TTLE: Good afternoon. W

are back on the record after a recess. It is

approximately 1:00 p. m

public here.

and Ms.

Losurdo and mnysel f.

There are no nenbers of the

There is only M. Karr, the conpl ai nant,

As there are no nmenbers of
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the public wishing to provide public comment, |I'm going
to close this hearing.
M. Karr, as long as you're here, do you have
anyt hi ng you want to add?
MR. KARR: Nothing further.
HEARI NG OFFI CER KNI TTLE: Thank you very much
and t hank you, Ms. Losurdo.

(End of proceeding.)
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STATE OF ILLINO S )

SS:
COUNTY OF DUPAGE )

I, Mchele J. Losurdo, Certified Shorthand
Reporter of the State of Illinois, do hereby certify
that | reported in shorthand the proceedings had at the
taki ng of said hearing, and that the foregoing is a
true, conplete, and accurate transcript of the
proceedi ngs at said hearing as appears from ny
st enographi ¢ notes so taken and transcri bed under ny
personal direction and signed this day of

, 2001.
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