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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD STATE OFIWNOIS

Pollution Control Board

liNT THE MATTER OF: )
)

REVISIONOF THE PETROLEUM ) ROO-26
UNDERGROUNDSTORAGETANK ) (Rulemaking- Land)
REGULATIONS: PROPOSED )
AMENDMENTS TO35111. Adm. Code732)

COMMENTS OF THE ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

NOW COMEStheIllinois EnvironmentalProtectionAgency(“Agency”), by its attorneys,

andsubmitsthefollowing commentsin theabove-referencedrulemaking:

I. Off-siteAccess

Introduction

Part732 currentlycontainsaprovision, setforth at Section732.404(b)(l)(A),thatownersor

operatorsmust designtheir corrective actionplans suchthat, after completeperformanceof the

plan,applicableindicatorcontaminants“arenotpresentin groundwater,asaresultoftherelease,in

concentrationsexceedingthe remediationobjectivesreferencedin Section732.408at the property

boundaryor 200 feetfrom theUST system,whicheveris less.” An exceptionto this requirementis

provided,statingthat “if an adjoiningpropertyownerwill not allow theowneror operatoraccessto

his or her propertyso as to ascertaininformation sufficient to satisfy this requirementor if the

ownercannotbe located,adequatedocumentationoftheowneror operator’sefforts to gainaccess

to thepropertyshallsatisfythis subsection(b)(1 )(A).” This exceptionis intendedto applywhenan

owneroroperatorencountersarecalcitrantorunavailableoff-site propertyowner.

TheAgencyhasproposedstriking theportionof Section732.404(b)(1)(A)thatcontainsthe

exception.To replace the strickenportion, the Agency proposedthe amendmentsset forth in

Sections732.404(c)and732.411.Theseproposedamendmentspreservethe exception,but with the

introduction of a “best efforts” concept,which is intendedto establisha formal meansfor the



Agency to evaluate,on a site-specific basis, the adequacyof the effort made by the owner or

operatorto gainoff-siteaccess.

The Illinois PetroleumCouncil (“IPC”) hasproposedalternativelanguageaddressingoff-

siteaccess.TheIPC proposaldiffers from theAgency’sproposedlanguagein severalrespects.In

thesecomments,the Agency presents,for the Board’s consideration,support for the Agency’s

proposedlanguageaddressingthis issueandfeedbackon theIPCproposal.

1. Supportfor AgencyProposedLanguage

TheAgencysubmitsthefollowing commentsin supportofthe languageproposedby the

Agencyto addressoff-site access:

A. ContentofLetter

Section732.411(b),asproposedby theAgency,requires1anowneroroperatorto provide,by

certifiedmail, certainstatementstheAgencyhasidentifiedasneK~essaryto conveyto anoff-site

propertyownerthepossibleramificationsofdenyingaccess.TINe off-site propertyownermustbe

apprisedthat, by denyingaccess,heor sheeffectively forfeitshi~ or heropportunityto havethe

owneror operator,aspartofaLUST remediationeffort, address~contaminationon his orher

propertyresultingfrom areleasefor whichthe owneroroperatovis responsible,andthatit will be

moredifficult to havetheowneroroperatorcleanup his or herpropertyonceanNFRletterhas

beenissued.

TheIPC hasproposedmodificationsto therequiredcont~ntsofthe letter. TheAgency

objectsto someofthechangesto this subsectionproposedby IPC andhasnoobjectionto others;

for specifics,seethediscussionundertheAgency’scommentso~i theIPCproposal.

B. UseofCertifiedLetter

TheAgencyhasproposedrequiringthatthe lettersentto the off-sitepropertyownerbe sent

by certifiedmail.A certifiedletter is necessarydueto thesignifi~anceofthepossibleconsequences
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resultingfrom anowneror operator’sfailure to obtain off-siteaccess. By denyingaccess,theoff-

sitepropertyowneris in effect forfeiting his orheropportunityto haveanycontaminationon his or

herpropertyfor whichtheowneroroperatoris responsibleaddressedwithout litigation. A certified

letterprovidesproofofreceiptof the letterby theoff-site owner.

TheIPC suggestedat hearingthatacertified letterofthesortdescribedmight beanoverly

intimidatingmeansof informing theoff-site owneroftheneedto gainaccessto his orherproperty.

TheAgencydoesnot intendthat the letterbeusedasameansoffirst contactor in all cases.The

Agencyendorsestheapproachpresentedby IPC, in DavidPiotrowski’stestimony,for attemptingto

gainaccess.Ownersandoperatorsareencouragedto pursuelessintimidatingeffortsto obtain

cooperationfrom off-sitepropertyowners. Thecertified letteris viewedasamoreaggressive

tactic,requiredonly in instancesinwhich anoff-site propertyownerprovesuncooperativeafter

othermeansofgaining accesshavefailed. In suchcases,proofofdelivery ofacertifiedletter

servesasdocumentationto theAgencyoftheowner’sor operator’seffort to gainaccess.

C. BestEfforts

The“bestefforts” conceptintroducedby theAgencywastakenfrom federalrulesapplicable

to hazardouswastetreatment,storageanddisposalfacilities. See52 FR45788,Attachmentto

TestimonyofDougClay in SupportoftheEnvironmentalProtectionAgency’sProposalto Amend

32 Ill. Adm. Code732. In thePreambleadoptingamendmentsto thoserules,theUSEPAstressed

thenecessityofconsideringonacaseby casebasiswhat constitutesbestefforts to gainoff-site

access.

Like theUSEPA,in orderto protecthumanhealthandtheenvironment,theAgencymust

havethediscretion,in thecontextofLUST remediations,to considerthe site-specificcircumstances

in assessingwhethertheowneroroperatorhasdemonstrated“bestefforts.” At aminimum,the

owneroroperatormustdemonstratethattheoff-site ownerhasreceivedthecertifiedletterrequired
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pursuantto Section732.411(b). Beyondthat, theAgencymustbeableto considerwhetherany off-

sitecontaminationmayhaveanimpacton sensitiveenvironmentsorpartiesotherthanthe off-site

owner,e.g.a daycareleasingtheoff-siteproperty,residentialrenterson thepropertyof theoff-site

propertyowner,otherpropertyowners,etc. TheAgencymusthavethediscretionto considerthe

scenariosidentifiedbytheIPC - thepresenceoffreeproduct,thepresenceof fire, explosion,and

vaporhazards,andthepresenceof potablewaterwells, surfacewater,setbackzonesorregulated

rechargeareas.However,theAgencymustalsobeableto takeinto considerationotherscenarios

creatingathreatofharmin determiningwhetherto denyanNFRletterfor failureto obtainoff-site

accesssuchasthosenotedabove.

TheAgencycannotanticipate,andthuscannotenumerate,all ofthecircumstancesthat

would leadto adenialofanNFRfor failureto gainaccess.Usingthebesteffortsapproach,with

considerationofthefactorsoutlinedin theAgency’sproposedsubsection732.411(d),theAgency

certainlywill beableto determinewhencircumstanceswarrantdenial ofanNFR letter. In the

eventofadenialby theAgency,theowneroroperatoris notwithoutrecourse,asthedenialis

appealableto theBoard.

2. EvaluationofIPCProposedLanguage

TheAgency,afterhavingan opportunityto reviewthelanguageproposedby theIPC,has

thefollowing commentson theIPCproposal:

732.404(c

)

TheAgencyhasno objectionto theadditionof“or off-site” in thefirst sentence.

TheAgencydoesnotobjectto adding“of thisPart” to theendofthis Section,butdoes

objectto theremainderofthe languageaddedto theendoftheparagraph.Seediscussionunder

732.411(d)(2)for thebasisofthis objection.
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Section732.411(a

)

TheAgencyhasno objectionto IPC’sproposedrelocationofthis languageto 732.411(f).

Section732.411(b

)

TheAgencyobjectsto striking “at aminimum” in theprefatorylanguageofsubsection(b).

Dependinguponsite-specificcircumstances,sendingthedescribedlettermayormaynotconstitute

thebesteffortsnecessaryto gainoff-siteaccess(for example,whenanoff-sitepropertyownerhas

deniedan owneroroperatoraccess,butcontaminationon theoff-site propertythreatensto

contaminategroundwaterdowngradientfromtheoff-site property). In caseswherealetteris

insufficient, theAgencyneedsthediscretionto denyanowneror operator’srequestfor anNFR

letterdueto theowneror operator’sfailure to usebestefforts.

TheAgencyobjectsto all changesmadeto subsection(b)(1),dueto theresultinglackof

clarity. Thelanguageproposedby theAgencysufficiently describesanowneroroperator’slegal

responsibilityto remediateany contaminationresultingfrom areleasefrom theowneroroperator’s

UST.

TheAgencyhasno objectionto changesmadeto subsection(b)(2).

TheAgencyhasno objectionto strikingsubsection(b)(3).

TheAgencyhasno objectionto theadditionofnewsubsection(b)(3).

TheAgencyhasno objectionto striking subsection(b)(4),providedthatIPC’sproposed

(b)(3) is added.

TheAgencyobjectsto striking subsection(b)(5). TheAgencybelievesoff-siteproperty

ownersshouldbe informedthattheyarenot liableto pay for costsof remediatingcontamination

causedby areleasefor whichtheowneror operatoris responsible.Theowneroroperatorshould

inform the off-siteownerthattheowneror operatorwill payfor remediationofcontamination

resultingfrom theowneroroperator’srelease.
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TheAgencyobjectsto theadditionofnewsubsection(b)(4). “Work[ing] to resolveissues

arisingfrom release”doesnotaccuratelyreflectthe owneroroperator’sresponsibilityto remediate

thecontaminationresultingfrom therelease.TheAgencywouldnot objectto languageclarifying

that thescopeofthe owneror operator’sresponsibilityis limited to remediationof contamination

resultingfrom thereleasefor whichtheowneroroperatoris responsible.

TheAgencyobjectsto striking subsection(b)(5). As pointedout by BoardMemberMelas

at thesecondhearing,this is atrue statement(transcriptp. 67). Theconsequencessetforth are

couchedin termsof“may” ratherthanshall. Sucha statementis neededto alerttheoff-site owner

to thegravityofharmthatmayresultfrom anycontaminationon his orherproperty.

TheAgencyhasno objectionto striking (b)(7),aslong astheIPC’sproposed(b)(3) is

added.

Section732.411(d

)

TheAgencyobjectsto strikingsubsection(d). TheAgencyneedsto maketheowneror

operatorawareofthe informationthatwill beconsideredin determining,basedon site-specific

conditions,whethertheowneroroperatorhasusedbestefforts to gainoff-site access.Current

regulationsrequirethat theowneroroperatorprovide“adequatedocumentation”ofhis orher

inability to gainaccess.TheAgency’spracticehasbeento considerthe informationlistedin

proposedsubsection(d) in implementingthis requirement.Thus,this languageclarifieswhatthe

Agencycurrentlyconsidersin determiningwhethertheowneror operatorhasprovided“adequate

documentation.”Theproposedamendmentssetforth the informationtheAgencywill considerin

determiningwhethertheowneror operatorhasconducted“bestefforts.”

Theconceptof“bestefforts,” takenfrom theUSEPA,is intendedto allow considerationof

site-specificcircumstances.Therewill beno additionalcostto theowneroroperatorin havingthe

Agencyconsidertheenumeratedfactors,astheinformationlisted will alreadyhavebeensubmitted
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by theowneror operatorin thecourseoftheLUST remediationeffort.

Section732.411(e

)

TheAgencyobjectsto thestriking of“and otherwiseentitledto suchissuance”in subsection

(e). Theowneror operatoris requiredto meetall otherapplicablerequirementsin Part732prior to

obtaininganNFRletter. This languageconveysthatpoint.

TheAgencyobjectsto replacing“an inability” with “that it hasbeenunable”in subsection

(e)(2). Theowneror operatormustdemonstratealackofability ormeansto obtainaccessnotonly

duringtheperiodprior to thesubmissionof acorrectiveactioncompletionreportbutalso

afterwards.

TheAgencyobjectsto the languageaddedattheend ofsubsection(e)(2) (“and theAgency

hasnot foundthatthecontaminationremainingoff-site posesan imminentthreatofharmto human

healthortheenvironment”). By restrictingthescopeofthestandardto threatsthatareimminent,

this languagecreatesa lessstringentstandardthanthat set forth in theAct. As theAgencypoints

out in its discussionofthe“bestefforts”concept,circumstancesat asitemaywarrantdenialofan

NFRletterin caseswherethereis not animminentthreatofharmto humanhealthorthe

environment.Also, theproposedlanguageplacestheburdenon theAgencyto makeafinding. The

burdenshouldbe on theowneroroperatorto demonstrateto theAgencythatit hascompliedwith

therequirementsof this Section. In addition,evenif this languagewerenot objectionableon other

grounds,it wouldnot belongin thissubsection.Subsections(e)(1) and(e)(2) providerequirements

applicableto theowneror operator,not theAgency,i.e. theowneroroperatormusteithercomplete

anyrequisiteoff-site correctiveactionordemonstrateto theAgency’ssatisfactionan inability to

obtainoff-site accessdespitetheuseofbestefforts. Tackingon a requirementin this subsection

thatis applicableto theAgency - thattheAgencymakeafindingasto thedegreeof threatposedby

contaminationremainingon theoff-siteproperty- doesnotmakesense.
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TheAgencyobjectsto subsection(e) in its entirety. As alreadystated,theAgencyobjects

to theproposed“imminent threatofharm” standardasnot sufficiently stringent. In addition,the

factorsproposedby IPCreferenceimmediatethreatsonly to humansafety. TheAgency’sconcerns

do not fit within theselimited specificscenarios.Thelanguagedoesnottakeinto accountthevast

arrayofcircumstancesthatmaybe presentata siteandthreatenhumanhealthandtheenvironment.

TheAgencyproposedacase-by-case,site-specificevaluationofeachsite,ratherthanan

enumerationofspecificcircumstances,dueto thewidevarietyofcircumstancesthatmaybepresent

andthe inability to covereverysituation.

Section732.411(f

)

TheAgencyhasno objectionto therelocationofthis languagefrom subsection732.411(a).

II. LicensedProfessionalGeolo2istCertifications

In theirMotion to OpposeCertainProposedAmendments,whichthe Boardhasindicated

will betakenascomments,theIllinois SocietyofProfessionalEngineers(“ISPE”) andthe

ConsultingEngineersCouncil of Illinois (“CECI”) asserttheAgencyhas“exceededtheauthorityof

its rulemakingpowers”by proposingtheamendmentsnowbeforetheBoard. (ISPEandCECI

Motion p.1) Theyfurtherclaim “the Agencyhasinsufficientstatutoryauthority asamatteroflaw

to include [LicensedProfessionalGeologists]via its rulemakingprocess.” (ISPEandCECI Motion

p.1)

TheAgencyhasnot exceededits rulemakingpowersin thecurrentproceeding.Part732

containsBoardregulations,notAgencyregulations. TheAgencyhasno rulemakingpowersin this

proceeding. It merelyproposedamendmentsto theBoard’sregulationsasallowedby Section28 of

theIllinois EnvironmentalProtectionAct [415ILCS 5/28(a)] (“Any personmaypresentwritten

proposalsfortheadoption,amendment,or repealoftheBoard’sregulations.”)TheAct doesnot
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placeany limitationsonamendmentsproposedby theAgency. TheAct placeslimitations only on

proposalsby others. See415 ILCS 5128(a) (non-Agencyproposalsmustbesupportedby an

adequatestatementofreasons,mustbeaccompaniedby apetitionsignedby at least200persons,

cannotbeplainly devoidof meritandcannotdealwith asubjectonwhich ahearinghasbeenheld

within thepreceding6 months).

Thedecisionofwhetherthe proposedamendmentsareappropriateandshouldbeadoptedas

regulationswill be madeby theBoard. As setforth in theAgency’sMemorandumof Law in

AppendixA, muchofthework requiredunderPart732 constitutesthe“practiceofprofessional

geology”undertheLicensedProfessionalGeologistsAct, andLicensedProfessionalGeologistsare

authorizedby thatAct to certify suchwork. Furthermore,theBoardhasalreadydeterminedit has

theauthorityto adoptregulationsallowingLicensedProfessionalGeologistcertifications. The

Board’sLivestockWasteRegulations,35 Ill. Adm. Code506,requirecertificationsby eithera

LicensedProfessionalEngineeroraLicensedProfessionalGeologist. TheAgencyhasmerely

proposedamendmentsthatallow LicensedProfessionalGeologiststo providecertificationsin Part

732 aswell.

In additionto theabove,therelieftheISPEandtheCECI requestin theirMotion is

improper. TheyasktheBoardto strike fromtheAgency’sproposalany referenceto Licensed

ProfessionalGeologists.Theyalso asktheBoardto strike thetestimonyofDouglasClay.

However,thereis noprovisionin theEnvironmentalProtectionAct or in theBoard’sprocedural

rulesthat allowssucharemedy.Furthermore,sucharemedywould subverttherulemaking

process.Illinois’ rulemakingproceduresaredesignedto beopen. TheBoardholdspublic hearings

in orderto invite andreceivetestimonyandpublic commentson proposedchangesto its

regulations. Any testimonypresentedat ahearingis recordedandmadeavailableto thepublic

alongwith all writtencommentstheBoardreceives.415 ILCS 5/28(a). As requiredby theIllinois
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AdministrativeProcedureAct, theBoardalso acceptspublic commentsduring thefirst notice

periodaftertheproposedamendmentsarepublishedin theIllinois Register.See5 ILCS 100/5-

40(b). TheBoardthentakesthetestimonyandcommentsintoconsiderationprior to adoptingany

amendmentsto its regulations.

Strikingportionsofanamendatoryproposalorthetestimonysubmittedat apublic hearing

would becontraryto therulemakingprocessandunderminethisproceeding.TheISPEandthe

CECI areaskingtheBoardto rejecttheproposedamendmentsbeforeit hasa chanceto reviewall

ofthetestimonyandcommentssubmittedoryet to be submittedin this proceeding.If the ISPEand

the CECI do not agreewith theproposedamendments,theymaysubmitwitnesstestimonyor

commentsin oppositionto it, astheyhavedone. TheBoardcanthenconsiderthatinformation

alongwith all otherinformationit receives.A requestto strikeportionsoftheAgency’sproposal

andthepublic recordofthisproceeding,however,is inappropriate.

III. LUST Fact Sheet12

At the secondhearing,theBoardaskedtheAgencyto submitacopyoftheLUST Section’s

FactSheet12. TranscriptofApril 3, 2001,hearingat 95. A copyofthatdocumentis providedin

AppendixB.

IV. Department of ProfessionalRegulation Letter

At the secondhearingamemberoftheaudiencenotedthat the letterfrom theDepartmentof

ProfessionalRegulationadmittedasHearingExhibit 21 appearsto containincorrecttitles for each

of theparagraphsquotingportionsoftheProfessionalEngineeringPracticesAct andthe

ProfessionalGeologistLicensingAct. TranscriptofApril 3, 2001,hearingat 86. TheAgency

agreedto checktheletterto seeif thetitles areincorrect. (Id. at 87) Thetitles areincorrect. The

paragraphstartingwith “ProfessionalEngineeringPracticeAct” shouldinsteadbeginwith
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“ProfessionalGeologistLicensingAct” andviceversa. Thecitationsgivenaftereachtitle are

correctasshownin the letter.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY

Jud~ S. stant unsel

DATED: ~1 Of

1021NorthGrandAvenueEast
P.O. Box 19276
Springfield, IL 62794-9276
(217)782-3397

THIS FILING IS SUBMITTED ON RECYCLED PAPER
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MEMORANDUM OF LAW IN SUPPORT OF THE ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY’S COMMENTS

In theirMemorandumofLaw In SupportoftheirMotion to ProposedCertainProposed

Amendmentsandin their testimonytheIllinois Societyof ProfessionalEngineers(“ISPE”) andthe

ConsultingEngineersCouncil of Illinois (“CECI”) arguethe Boarddoesnothavetheauthorityto

addtheproposedLicensedProfessionalGeologistcertificationsto its Part732 regulations.They

basetheirargumenton two propositions:1) Title XVI oftheEnvironmentalProtectionAct doesnot

containaprovisionallowingLicensedProfessionalGeologiststo certifythework requiredtherein

and2) the legislaturedid not intendto allow LicensedProfessionalGeologiststo performphysical

soil classificationsunderSection57.7 oftheAct.

TheBoardhasalreadydeterminedit hastheauthorityto requireLicensedProfessional

Geologistcertificationsunderits regulations.TheBoard’sLivestockWasteRegulations,35 Ill.

Adm. Code506,containthreeprovisionsrequiringcertificationsby eitheraLicensedProfessional

EngineeroraLicensedProfessionalGeologist. Under35 Ill. Adm. Code506.106(b),requestsfor

alternatives,waiversandmodificationsto theLivestockWasteRegulationsmustcontaina

certificationfrom aLicensedProfessionalEngineeror aLicensedProfessionalGeologistthatthe

alternative,waiverormodificationis at leastasprotectiveasthe statedrequirements.35 Ill. Adm.

Code506.202(e)requireseitheraLicensedProfessionalEngineeroraLicensedProfessional

Geologistto conductsite investigationsusedto determinewhetheraquifermaterialis presentwithin

50 feetoftheplannedbottomofa lagoon. Thatsubsectionfurtherrequiresthesupervising

LicensedProfessionalEngineerorLicensedProfessionalGeologist“to certify thatthesite

investigationmeetsall the applicablerequirementsof [Section506.202],andwhetheraquifer

materialshallbeconsideredpresent(or notpresent)within 50 feetoftheplannedbottomofthe

lagoonin accordancewith Section506.203. Suchcertificationshallincludeall supportingdataand

justification.” 35 Ill. Adm. Code506.202(e).Finally, 35 Ill. Adm. Code506.203(b)(7)requiresa
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certificationfrom eithera LicensedProfessionalEngineeror aLicensedProfessionalGeologistas

partoftheearthenlivestockwastelagoonregistrationform.

Theregulationsof otherstateentitiesalsorecognizetheenactmentoftheProfessional

GeologistLicensingAct (“PGLA”). TheIllinois Historic PreservationAgency’sregulationsrequire

statecertifiedpaleontologiststo alsobe LicensedProfessionalGeologists. 17 Ill. Adm. Code

4190.407. TheIllinois Departmentof Agriculture, in its LivestockManagementFacility

Regulations,requiresconstructionplansfor newlivestockwastehandingfacilities to include

supportingjustification,data,andtheresultsof site investigationsfrom oneoffour specific

categoriesofpersons,oneofwhich is LicensedProfessionalGeologists.8 Ill. Adm. Code

900.503(c).Like theBoard’sregulations,theDepartmentofAgriculture’sregulationsrequirea

LicensedProfessionalEngineerorLicensedProfessionalGeologistcertificationaspartofthe

earthenlivestockwastelagoonregistrationform. 8 Ill. Adm. Code900.603(b)(7).Furthermore,the

DepartmentofAgriculture’sregulationsrequirerequestsfor awaiverofthe livestockwastelagoon

closurerequirementsto includeaLicensedProfessionalEngineerorLicensedProfessional

Geologistcertification. 8 Ill. Adm. Code900.608(a)(2)(4).All oftheseregulationswere

regulationswereadoptedwithoutanexpresslegislativeamendmentto the enablingactofthe

respectiveagenciesto addressthe effect ofthePGLA.

As hasbeendonein theregulationsnotedabove,theAgencymerelyproposesto amendthe

petroleumundergroundstoragetankregulationsto reflect theenactmentofthePGLA. Theexpress

legislativefindings set forth in thePGLA clearly indicatethelegislaturetargetedthePGLA toward

stateregulationssuchastheBoard’s,andintendedLicensedProfessionalGeologiststo performthe

typeofwork thatis requiredunderPart732. Thosefindingsinclude:

(a) In recentyears,governmentalbodieshaveincreasinglycometo rely upon
advicefrom geologistswhenformulatinglawsandpoliciesto protectthe
environmentandthesafety,property,andwell-beingofthecitizensofthis State.
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(b) SomefederalandStateregulationsrequirethat geologicalinvestigationsbe
performedandthegeologicalconditionsbe interpreted.

(c) Expertopinionsregardingthegeologicalconditionsofanareaprovidedto
regulatorybodies,Stateor local governmentalagencies,andthepublic canhave
significantimpactson theenvironmentalqualityofthis Stateandon thesafety,
property,andwell beingof its citizens.

(f) Theenvironmentandthesafety,property,andwell-beingofthecitizensof
this Statealsoaresignificantlythreatenedby geologicalhazardsrelatedto theacts
ofhumanssuchascontaminationof groundwaterresourcesandminesubsidence.

(g)Theadviceofgeologistsis neededto guidethegovernmentalbodiesandthe
citizensof this Statetowardanappropriatelevel ofpreparednessfor afuture
majorearthquakewithin theNewMadridorWabashValley SeismicZonesandto
assistthecitizensandgovernmentalbodiesofthis Statein reducingtheirexposure
to risksto the environmentandto theirsafety,property,andwell-beingfrom
othergeologicalhazards,bothnaturalandhuman-caused.

225 ILCS 745/5.

ThePGLA’s applicability to thework requiredunderPart732is clearnot only from the

legislature’sexpressfindings,butalso fromthedescriptionofthework that mustbe performedby

LicensedProfessionalGeologists. Thework LicensedProfessionalGeologistscancertify underthe

proposedamendmentsfalls within thepracticeofprofessionalgeology.ThePGLA definesthe

“practiceof professionalgeology”as:

“the performanceof,or theoffer to perform,theservicesofageologist,including
consultation,investigation,evaluation,planning,mapping,inspectionofgeologic
work, andotherservicesthatrequireextensiveknowledgeofgeologiclaws,
formulas,principles,practice,andmethodsof datainterpretation.

Examplesofthepracticeofprofessionalgeologyinclude,butarenot limited to,
theconductof, orresponsiblechargefor, thefollowing typesofactivities: (i)
mapping,sampling,andanalysisofearthmaterials,interpretationofdata,andthe
preparationoforal or writtentestimonyregardingtheprobablegeologicalcauses
ofevents;(ii) planning,review, andsupervisionofdatagatheringactivities,
interpretationofgeologicaldatagatheredby directandindirectmeans,
preparationofgeologicalmaps,cross-sections,interpretivemapsandreportsfor
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thepurposeof evaluatingregionalorsitespecificgeologicalconditions;(iii) the
planning,review,andsupervisionofdatagatheringactivitiesandinterpretationof
dataon regionalorsitespecificgeologicalcharacteristicsaffectinggroundwater;
(iv) the interpretationofgeologicalconditionson thesurfaceandat depthat a
specificsite on theEarth’ssurfacefor thepurposeofdeterminingwhetherthose
conditionscorrespondto ageologicmapofthesite; and(v) theconductingof
environmentalpropertyaudits.

225 ILCS 745/15. TheAgencyrequestedconfirmationfrom theIllinois Departmentof Professional

Regulation(“DPR”) thattheworkLicensedProfessionalGeologistscouldcertify underthe

proposedamendmentsfell within thepracticeofprofessionalgeology. TheDPRrespondedthat it

did. SeeHearingExhibit 21.

Thereis nothingin thePGLA thatmakesits applicability to workperformedunderthe

EnvironmentalProtectionAct contingentuponanamendmentto theAct, or any otherlegislative

action. Likewise,thereis nothingin theEnvironmentalProtectionAct prohibitingLicensed

ProfessionalGeologistsfrom certifyingwork constitutingthepracticeofprofessionalgeology. The

legislaturedid not intendeverystatutein Illinois to be amendedto reflectthepassageofthePGLA.

TheprovisionsofthePGLA applyconcurrentlywith theprovisionsoftheEnvironmental

ProtectionAct andall otherstatutes. Therefore,like theBoard’sLivestockWasteRegulations,the

regulationsin Part732 shouldacknowledgeandreflect the legislature’sadoptionofthePGLA.

Thesecondpropositionin theISPE’sandthe CECI’s assertionthatthereis no statutory

authorityfor LicensedProfessionalGeologistcertificationsis thatthe legislaturedid not intendto

allow LicensedProfessionalGeologiststo performphysicalsoil classificationspursuantto

subsection5 7.7(a)oftheEnvironmentalProtectionAct. Therationalefor this assertionis thatthe

term“soil classification”is givenasanexampleof work thatconstitutes“professionalengineering

practice”undertheProfessionalEngineeringPracticeAct of 1989(“PEPA”) but is notgivenasan

exampleof work thatconstitutesthe“practiceof professionalgeology”underthePGLA. The

examplesset forth in eachact,however,areonly examples.Theyarenot exhaustiveorexclusive
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lists of thework eachprofessionmayperform. Furthermore,the termusedin thePEPAis “soil

classification,”not “physical soil classification”asusedin Section57.7(a)of theAct.

It is axiomaticthat geologyinvolvesworkwith soil, suchasphysicalsoil classification.

Thestudyof soil is thevery essenceof geology. Althoughtheterm“physical soil classification”is

not specificallyusedin thePGLA asan exampleofthepracticeofprofessionalgeology,the

following are examplesof work that constitutesthepracticeofprofessionalgeology:

(i) mapping,sampling,andanalysisofearthmaterials,interpretationof data,and
thepreparationoforalor writtentestimonyregardingtheprobablegeological
causesofevents;

(ii) planning,review,andsupervisionofdatagatheringactivities,interpretationof
geologicaldatagatheredby direct andindirectmeans,preparationofgeological
maps,cross-sections,interpretivemapsandreportsfor thepurposeofevaluating
regionalorsitespecificgeologicalconditions;

(iii) theplanning,review,andsupervisionofdatagatheringactivitiesand
interpretationofdataon regionalor sitespecificgeologicalcharacteristics
affectinggroundwater;

(iv) the interpretationofgeologicalconditionson thesurfaceandatdepthat a
specificsiteon theEarth’ssurfacefor thepurposeof determiningwhetherthose
conditionscorrespondto ageologicmapofthesite; and

(v) theconductingofenvironmentalpropertyaudits.

225 ILCS 745/15. Theseexamplesarethetypeofwork thatconstitutesphysicalsoil classification

underPart732. See,e.g.,attachedDPR letter. Therefore,theAgencyproposesto allow Licensed

ProfessionalGeologiststo certify suchwork.

Although“soil classification”is givenasaspecificexampleof work thatconstitutesthe

practiceofprofessionalengineering,afurtherreadingofthe PEPAshowsthat it includesonly “soil

classification..,incidentalto thepracticeofprofessionalengineering.”225 ILCS 325/4(o)

(emphasisadded).ThePEPAdefines“professionalengineeringpractice” as“theconsultationon,

conception,investigation,evaluation,planning,anddesignof, andselectionof materialsand

methodsto be usedin, administrationofconstructioncontractsfor, orsiteobservationof an
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engineeringsystemor facility, wheresuchconsultation,conception,investigation,evaluation,

planning,design,selection,administration,or observationrequiresextensiveknowledgeof

engineeringlaws,formulae,materials,practice,andconstructionmethods.” Id. (emphasisadded).

Therefore,“soil classification”fallswithin thepracticeofprofessionalengineeringonly whenit is

incidentalto specificwork relatedto an engineeringsystemoffacility. Id. Furthermore,thatwork

mustrequire“extensiveknowledgeofengineeringlaws,formulae,materials,practice,and

constructionmethods.” Id. Becausethe“physical soil classification”requiredundersubsection

57.7(a)oftheEnvironmentalProtectionAct maynot alwaysbeincidentalto suchworkand

thereforemaynot alwaysfall within thedefinitionofthepracticeofprofessionalengineering,the

legislaturecouldnothaveintendedphysicalsoil classificationsto beperformedonly by Licensed

ProfessionalEngineers.

A physicalsoil classificationis thefirst steprequiredafterthecompletionofearlyaction

activities. It is performedconcurrentlywith a groundwaterinvestigation. See415ILCS 57.7(a). A

site’sclassificationasHighPriority, Low Priority orNo FurtherAction is thenbaseduponthe

resultsof thephysicalsoil classificationandgroundwaterinvestigation. See415 ILCS 57.7(b)(l).

If asite is classifiedasLow Priority, theowneroroperatoris requiredto collect groundwater

samplesfor threeyears. 415ILCS 57.7(c)(2). If thesiteis classifiedasNo FurtherAction, no

remediationbeyondearly actionactivitiesis required.415 ILCS 57.7(c)(3). NeitherLowPriority

norNo FurtherAction sitesrequireanengineeringsystemorfacility. Therefore,thephysicalsoil

classificationperformedon suchsitesdoesnot appearto beincidentalto work relatedto an

engineeringsystemor facility thatrequiresextensiveknowledgeofengineeringlaws,formulae,

materials,practiceand constructionmethods.

EvenatHigh Priority siteswherecorrectiveactionis required,physicalsoil classifications

areperformedprior to classificationofthesites. At thetime thephysicalsoil classificationis
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performed,theneedfor anengineeringsystemor facility maybeunknown. In suchcases,the

physicalsoil classificationdoesnot appearto beincidentalto an engineeringsystemorfacility and

thereforedoesnotappearto fall within thepracticeofprofessionalengineering.Furthermore,

wherecorrectiveactionis conducted,theuseof anengineeringsystemorfacility might notbe

required.For example,thecorrectiveactionrequirementsof aparticularsitemaybe met solely

throughtheuseofinstitutionalcontrols. At suchsites,thephysicalsoil classificationwould notbe

incidentalto anengineeringsystemorfacility andthereforedoesnot appearto fall within the

practiceof professionalengineering.Becausephysicalsoil classificationat somanysitesmaynot

fall underthepracticeofprofessionalengineering,the legislaturecouldnothaveintendedto allow

only LicensedProfessionalEngineersto performsuchwork.

In additionto theirargumentbeinginconsistentwith the PEPA,representativesof the

CECI andtheISPEacknowledgethatsoil classificationunderPart732 is within therealmof

geology. Whenaskedwhattypesof rolesprofessionalgeologistscurrentlyfulfill in the

environmentalarena,JamesHuff statedgeologists“do alot offield work,soil classificationwork.”

TranscriptofApril 3, 2001hearingat41. Furthermore,BruceBonczyksaidthatphysicalsoil

classificationwouldbewithin theexpertiseofageologist. Id. at 55-56.

Besidesraisinglegal issues,theISPEandtheCECI also claimtherearepractical

problemswith theproposedamendments.TheystatetheLicensedProfessionalGeologist

certificationproposedin 35 Ill. Adm. Code732.402will disruptthepresumptionagainstliability

affordedto LicensedProfessionalEngineercertificationspursuantto 415 ILCS 5/57.10,“thereby

detrimentallyaffectingthe viability ofthecertificationandthe ability to ensureprotectionto

owners,operators,heirs, etc.” CECI andISPEMemorandumof Lawp.4. Thepresumptionagainst

liability in Section57.10protectsLicensedProfessionalEngineers,notowners,operatorsandtheir

heirs. Thepresumptionstates:
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By certifyingsuchastatement,the LicensedProfessionalEngineershallin no
waybe liablethereon,unlesstheengineergavesuchcertificationdespitehis or
heractualknowledgethattheperformedmeasureswerenot in compliancewith
applicablestatutoryor regulatoryrequirementsorany plansubmittedby the
Agency.

415 ILCS 5/57.10(b)(emphasisadded). Theproposedamendmentswill not affectthis

presumption.
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Illinois
Environmental
Protection Agency

Bureau of Land
1021 N. Grand Ave. E.
Springfield. IL 62794-9276

November 1997

Tiered Approach to Corrective Action
Objectives (TACO)

Fact Sheet 12:

What should I do if I suspect that
contaminants from my site have migrated
onto someone else’s property?

The Illinois EPA recommendsyou take thefollowing
steps:

Beforebeginningor resumingon-site
samplingactivities, informyourneighbors
of theenvironmentalinvestigation.

2. If duringthe investigationit appearsthat
contaminationhasmigratedoff theproperty,
youshouldrequestpropertyaccessfrom the
affectedneighborsto completethe
environmentalinvestigation.Any work
performedon a neighboringpropertymust
bedonewith thefull knowledgeandconsent
ofthepropertyowner.

3. After investigatingtheneighbor’sproperty,
thecontaminantconcentrationswill
determinewhat,if any,off-sitecleanupis
warranted.If remedialaptivitiesareneeded,
youshouldcarryout thoseactivities,
makingeveryeffort to accommodatethe
concernsofyourneighbors,including:

• replacingandrepairingany
damagedlandscape

• conductingcleanupefforts during
hoursthatwill not disturbor
disruptanybusinesstransactionsor
residentialactivities

• keepingtheneighborfully
informedof theprogress

• keepingtheneighbor,the
neighbor’sbuildings,and
undergroundutilities safefrom any
trucks,drilling rig, excavation
machines,orotherequipment.

Off-site Contamination

If my site contaminated someone else’s
property, what are my potential liabilities?

If theoff-sitecontaminationthreatenshumanhealth
or safety,you maybesubjectto enforcementaction
by theillinois EPA, theAttorneyGeneral’sOffice, or
the State’sAttorney. Furthermore,youmaybe liable
for third-partylawsuits.

Does the Illinois EPA mediate property access
disputes between a site owner or operator
and an affected neighboring property owner?

TheIllinois EPA canassistin explainingto
neighboringpropertyownerstheprogramand
regulatoryrequirementsandhealthrisksassociated
with thesite.However,theaccessagreementis
strictly betweenthesite owneror operatorandthe
neighboringpropertyowner,with thesiteowneror
operatorresponsiblefor anydamageasaresultof the
access.

What if a neighbor of my site refuses to allow
access to his/her property?

If aneighboringpropertyownerdeniesaccess,the
siteownershouldprovideproofofdenialto the
Illinois EPA, andthenproceedtocleanup onlythose
propertieswhereaccesshasbeengranted.Oncethe
siteownermeetsall programrequirementsandthe
applicableTACO remediationobjectives,thesite
qualifiestoreceiveaNo FurtherRemediation(NFR)
letter.

Can a Site Remediation Program (SRP)
participant receive a No Further Remediation
determination for off-site property?

Yes, if it appearscontaminationhasmigratedoff-site
andprovided1) thepermissionoftheoff-siteowner
is obtainedto investigateandremediatetheoff-site
property,and2) the“remediationsite” includesthe
off-sitearea.



(Continued)

No, if it appearscontaminationhasmigratedoff-site,
andtheoff-siteownerdeniespermissionto
investigateandremediatetheoff-site property.
However,asite ownerstill qualifiesto obtain an
NFR letterfor the on-siteproperty.

Remember,it maynot benecessaryto investigatethe
neighboringpro.pertyifthe resultsof theon-site
investigationdeterminethatcontaminationhasnot
impactedtheoff-siteproperty.

Can I impose an institutional control on my
neighbor’s property?

Only if yourneighboragrees.Without your
neighbor’sconsent,theIllinois EPAwill not issue
theNER letterspecifyingoff-site institutional
controls. Youmust eitherre-negotiatewith your
neighborto gainconsent,or cleanup theoff-site
contaminationto residentialremediationobjectives.

Contaminants from my site have impacted
groundwater next door. Can I use a city
ordinance that prohibits drinking the
groundwater as an institutional control? And.
do I have to inform my neighbor or obtain
their consent?

Local ordinancescanserveas institutional controlsif
theordinanceeffectively prohibitstheuseof private
wells fordrinkingwaterandmeetstheprocedural
requirementsspecifiedin 742.1015.

You mustnotify your neighborin writing, but their
consentis notnecessary.

3. Obtainpublic recordson aparticularsite
fromthe Illinois EPAby submitting a
written requestto the Freedomof
Information ActOfficer.

What recourse do neighboringproperty
owners have if the site owner chooses to
disregard the oft-site contamination?

Theycanalert theillinois EPA to thesituation,and
dependingon thecircumstances,theIllinois EPA
may:

• referasiteor personto the lilinois Attorney
General’sOffice or the State’sAttorney for
prosecution

• refer a sitetotheU.S. EPAfor reviewand
action

• expendstatehazardouswastefundsto
initiate aninvestigationandcleanupat
non-LUSTsites.

Ofcourse,affectedpropertyownersmayatanytime
file athird partylawsuitagainstthesiteowner.

The ‘Tiered Approach to Corrective Action
Objectives(TACO)fact sheetseries,basedon 3S
IA C Part 742, isfor generalinformation only
and is not intendedto replace, interpret, or
moc4fylaws, rulesor reg*dations.

I am an off-site property owner. How would I
know if contamination has migrated onto my
property?

Therearethreewaysto determineif contamination
hasmigratedontoyourproperty:

1. Conductanenvironmentalinvestigationof
your property.

2. Obtaincopiesfrom yourneighborsofany
environmentalinvestigationreportsthey
may have. Suchreportsarepersonal
property,so it is at thediscretionofthe
report’sownerto makecopiesavailable.
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STATE OF ILLINOIS )

COUNTY OF SANGAMON
)
)

PROOFOF SERVICE

I, the undersigned,on oathstatethatI haveservedtheattachedCommentsof the Illinois Environmental

ProtectionAuencvuponthepersonto whomit is directed,by placing a copy in an envelopeaddressedto:

DorothyM. Gunn,Clerk
IL. PollutionControlBoard
JamesR. ThompsonCenter
100W. Randolph,Ste 11-500
Chicago,Illinois 60601
(FederalExpress)

JoelStemstein
PollutionControlBoard
100 W. Randolph,Ste11-500
JamesR. ThompsonCenter
Chicago, Illinois 60601
(Federal Express)

RobertLawley, ChiefLegal Counsel
Dept.of NaturalResources
524 SouthSecondStreet
Springfield, Illinois 62701-1787

MatthewJ. Dunn
EnvironmentalBureau
Office oftheAttorneyGeneral
188 W. Randolph,

201h Floor
Chicago,Illinois 60601

ServiceList

andmailing it from Springfield, Illinois on S — I ~ with sufficientpostageaffixed.

A4~~cQ2L~
(~~2 (J

SUBSCRIBEDAND SWORNTO BEFOREME

this.Ljday of J~3lA/

~
NotaryPublic

OFFICIAL SEAL
BRENDA BOEHNER

NOTARY PUBLIC, STATE OF ILLINOIS
:~MY COMMISSION EXPIRES 11-14.200V?

/

THIS FILING IS SUBMITTED ON RECYCLED PAPER


