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THE ILLINOIS PETROLEUMCOUNCIL’S
POSTHEARING COMMENTS

The Illinois PetroleumCouncil (“IPC”), by andthrough its attorneysRoss& Hardies,

files these commentsin responseto the hearingsheld before the Pollution Control Board

regardingthe aboverulemaking.As it statedin its testimony,theIPC generallyagreeswith the

proposalpresentedby theIllinois EnvironmentalProtectionAgency(“IEPA”) andbelievesthat

mostofthe changeswill improvethe IEPA’s UndergroundStorageTank(“UST”) program.The

IPC testified,however, that the IEPA’s proposalregardingoff-site accessshould be handled

differently and requeststhat the Board adopt the IPC’s proposedlanguageinsteadof that

proposedby theIEPA.

In its initial Statementof Reasonsand its draft regulations,the IEPA proposed

that the Board delete and add languageregardingthe issuanceof No Further Remediation

(“NFR”) lettersathigh priority siteswhentheUST owneroroperatorhadnot beenableto obtain

accessto offsite propertiespotentially impactedby the UST release.The Board’s rules had

previously allowed the issuanceof NFR letter to the owner/operator’ssite when the

owner/operatorhad documentedthat it hadbeenunableto obtainaccessto the off-site property.

35 Ill. Adm. Code732.404(b)(l)(A). TheIEPA modifiedits own policy sothat it currentlywill

not issue NFR letters with regardto the owner/operator’spropertyif it cannotdocumentthat
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potentially impactedoff-site propertiesare remediatedas well, even if that owner/operator

cannotobtainaccess. (T. 84, 85, April 3, 2001). In its StatementofReasonsandthe prefiled

testimonyofDoug Clay(Exhibit 1) theJEPAindicatedthatit wantedto modify this rulebecause

of the concernthat owner/operatorswould collude with off-site property owners to avoid

remediationandto providemorespecificcriteriafor how owner/operatorsshould documentthat

theyusedtheirbesteffortsto obtainaccessto theoff-siteproperties.

The languagethe IEPA proposedwent much further. In Section 732.411,the

IEPA soughtto mandatethe exactlanguageof the letter that an owner/operatorwould sendto

obtain off site accessby requiring the owner/operatorto makenumerousrepresentationsand

legalconclusions.The IEPA alsoproposedthat evenif theowner/operatorusedits besteffortsto

obtain accessby sendingthe mandatedletter, that the IEPA could still refuseto issuean NFR

letter to the owner/operatorfor its own sitebasedon generalizedsiteconditions.Thus,theIEPA

significantly toughenedthe requiredletter but at the sametime removedany standardsas to

whetherit would issueanNFR letter evenfor propertythat hadbeendocumentedto meetthe

Board’sstandards.

In its testimonyand in responseto questions,this issuebecamefar murkier.The

IEPA acknowledgedthat therehadbeenvery few instancesofcollusionandthat theirproposed

languagewould not addresscollusion in any event. (T. 89-90, April 3, 200l)The IEPA also

acknowledgedthat without proposinglanguageto the Board, it had already modified it policy

andpracticeto implementwhat is now its proposedlanguage.(T. 84-85,April 3, 2001)Doug

Clay acknowledgedthat the IEPA previously issuedNFR letters eventhough the owner or

operatorhad not remediatedoff site areasand then halted the practice,that the IEPA had

announcedthe changeon its websiteandthenwithdrew the announcement,but wascontinuing
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to enforcethe policy in its responseto requestfor NER letters. (T. 97-99,April 3, 2001) Mr.

Clay statedthat thereasonfor this IEPA policy changewasa reinterpretationofthe Act by the

IEPA (T. 85, April 3, 2001)which wasnot includedfor theBoard’sconsiderationin the IEPA’s

StatementofReasonsor its testimony.

In evaluating modifications to existing regulations, the Board should always

examinethe actualexperienceandpracticeof the IEPA andthe regulatedcommunityto ensure

that the proposedchangeaddressesand solves an identified problem in the regulation’s

implementation.It is not clear that the Agency hasmadea completecasefor supportingthis

particularmodification. Its basisfor changingits policy apparentlyrelatesprimarily to a legal

concernthat it hasnot sharedwith the Board in this proceeding.The IEPA advancedno

pragmaticreasonsfor this modificationandit is difficult to discernany from therecord.

In discussingthis issue with the IEPA, the IPC hasbeenwilling to support

reasonablemodifications to addressthis issue. As the IPC’s witness, Mr. David Piotrowski,

pointedout in his testimony,however,therearesignificantproblemswith the JEPA’sproposal.

First, the IEPA proposesthat the Board mandatea draconian“one size fits all” letter to gain

accessto theoff siteproperty.As Mr. Piotrowski testified,the letter is moreconfrontationaland

alarming than useful.He testified that in his extremelybroadexperiencethe letter should be

tailoredto fit the circumstancesof the recipient, it should seekto educatethe recipient,and it

should not make inaccurateor legally insupportablestatements.(T.86, April 3, 2001)TheIPC

proposed language that is broader and more suited to modification according to the

circumstances.

Second,the IEPA proposedno criteria whatsoeverfor it to determinehow it

would issueaNFR letterwhenaccesshadbeendenied.TheJEPA’sproposalprovidesalaundry
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list of information regardingthe site that the IEPA will considerbut providesno threshold

criteria asto what site conditions will require the JEPA to deny a NFR letter unlessoff site

conditionsareevaluated.In thecurrentBoardregulations,theAgency is authorizedto issueNFR

letterson a showingthat the owner/operatormadebestefforts to obtain accessandthereis no

provision for consideringthe extentof the off site impact. Thesesameregulationsallow the

issuanceof NFR letterswithout considerationof off site impactin any event,dependingon the

classificationofthesite. In contrast,theIPC proposesvery basicandobjectivecriteriathatfocus

on the actual and significantoff site impacts.This information should be available from early

actionactivitieswhichrequirethe owner/operatorto removefreeproductandto mitigatehazards

presentedby the transportof explosivevaporsthroughsubsurfacestructures.35 Ill. Adm. Code

73 2.202.TheIPC’s proposed criteriawill providean objectivebasis for IEPA decisionmaking

andastandardofreviewfor appealsofthis decisionto theBoard.

In short, the IPC is willing to support the IEPA in changingthis regulation,but

the changeshouldbe basedon experiencein dealing with the off site landowners,it should

providecriteria so that the regulatedcommunitycanbe advisedas to how thesedecisionsare

madeand it should provide a basisfor appeal in the eventthat the IEPA’s decisionis not

supportedby thefacts.
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As always,theIPC appreciatedtheopportunityto presenttestimonyto theBoard

andto file thesecomments.

ILLTh.TOIS PETROLEUMCOUNCIL

By:

Dated:May2, 2001
ROSS& HARDIES
David L. Rieser,Esq.
Brian Marquez,Esq.
150NorthMichiganAve.
Chicago,Illinois 60601
(312)558-1000
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CERTIFICATE OF SERVICE

The undersignedhereby certifies that he/shecausedto be servedupon the attached
servicelist the foregoing Illinois PetroleumCouncil’s Post HearingCommentsby U.S. Mail,
properpostageprepaid,on the2nd day ofMay, 2001.
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