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KEEFE REPORTING COMPANY
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1 PROCEEDINGS
2 (April 11, 2000; 1:40 p.m.)

3 HEARING OFFICER SUDMAN: Good afternoon, everyone. Thank
4 youfor coming heretoday. My nameis Carol Sudman. | amthe
5 Hearing Officer in this proceeding, entitled, In the Matter of:

6 Revision of the Board's Procedural Rules, 35 [Il. Adm. Code

7 101-130, which the Board references as Docket Number R00-20.
8 Pleaseindicate Docket Number R0O0-20 if you submit any

9 information regarding this proceeding.

10 Because the opinion and order are rather lengthy in this

11 rulemaking, we have set out a couple of copies over there. |If
12 you don't have one aready, please feel free to pick one up.

13 Thisisall onour web siteor if you would like a paper copy,

14 pleasefeel freeto contact me.

15 We have also put out additional sign-up sheetsfor the

16 notice and servicelists. If you -- we are not using the notice
17 and servicelistsfor the 1996 proceeding, so if you want to

18 receiveinformation for this rulemaking, please sign up, if you



19 have not already done so.
20 The Board has set June 1st as the cutoff date for filing
21 written comment. We hopeto file the rules for second notice by
22 July 1st, and we are willing to extend these dates if thereis
23 any interest in doing so.
24 Today isthefirst of two hearings that we will be holding
4
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1 onthismatter. The second hearing will bein Chicago on

2 Thursday, May 4th, at 1:30 p.m., in room 940 of the James

3 Thompson Center. The purpose of today's hearing isto provide

4 you with an opportunity to ask questions about the proposed rules
5 or to offer any comments.

6 Witnesses will not be sworn in or subject to cross

7 questioning, but the Board Members may ask questions to further
8 understand your question or comment. Any suggestions that you
9 may offer today to change the language of the proposed rules will
10 not be decided at this hearing, but the Board will consider them

11 and respond to them during the first notice period.

12 | would like to present the Board Members with us here

13 today. Seated on my right is Chairman Claire Manning.

14 CHAIRMAN MANNING: Good afternoon. Hello.

15 HEARING OFFICER SUDMAN: Also present are Board Members

16 Tanner Girard, ElenaKezelis, Marili McFawn.



17 BOARD MEMBER McFAWN: Good afternoon.
18 HEARING OFFICER SUDMAN: Board Members Nick Melasand
19 Samuel Lawton.
20 Chairman Manning, do you have any comments at thistime?
21 CHAIRMAN MANNING: | do. Thank you, Hearing Officer
22 Sudman.
23 | just want to welcome everyone to this proceeding and to
24 this, thefirst of two hearings, as Carol said, which would be
5
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1 held during our first notice procedure.

2 These proposed rules, as you might know, are the result of

3 many, many hours of staff time and Board Member hours that we put
4 into coming to the first notice provisions and proposal that we

5 have beforeyoutoday. Sincewe originally proposed these new

6 Procedural Rulesin what now used to be Docket Number R97-08 for
7 public comment, we have spent much time in discussions and

8 deliberations regarding the very many good comments we have

9 received from the regulated community, from various law firmswho
10 practice before us, from the government entities charged with the
11 implementation and enforcement of the Act, particularly the

12 Environmental Protection Agency and the Attorney General's

13 office. We also received comments from the Illinois State Bar

14 Association and the Chicago Bar Association.



15 Wethank al of you and al of those entitiesfor all those
16 good commentsthat wereceived. Those comments have really
17 allowed usto present the public and you with a product which we
18 hopewould increase our efficiency and the order in which we
19 process cases before the Board.
20 | also would liketo at this point take time to thank and
21 recognize the members of our staff who have basically served as
22 theBoard'sinterna Procedural Rules Committee, if youwill. To
23 my left, the Hearing Officer, Carol Sudman, who is my Attorney
24 Assistant in the Springfield office, was on that committee, as

6
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1 werethefour staff people you see before you. Kathleen Crowley,
2 our Senior Attorney in our Chicago office. Richard McGill, now

3 our Senior Attorney for Research and Writing. Marie Tipsord, who
4 isBoard Member Girard's Attorney Assistant. And Amy Jackson,
5 whoisBoard Member Kezelis' Attorney Assistant.

6 In addition to their fine efforts, the Board Members also

7 have had significant input in the first notice proposal before

8 youtoday. Specifically Member Kezelis and Member Girard are

9 sort of onthe Board drafting team, the three of us, in terms of

10 presenting thisto therest of the Board.

11 The newest member of our Board | am happy to present,

12 Samuel Lawton, who just joined us a couple of weeks ago. So
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while heis new to these proceedings, obviously, those of you who
know Sam Lawton knows that he was one of the first members of the
first original Illinois Pollution Control Board. So he
participated in the drafting of one of the original -- some of
the original rules of the Pollution Control Board, and we are
very happy to have him with usto deliberate over al of your
comments that we will be receiving between first and second
notice.

Y ou can be assured, just as we have had significant Board
input on all of therulesin the first notice proposal that we
have before you today, that we will be welcoming any suggestions
and any comments you have for us regarding the first notice
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proposal, and we will have afull Board input on whatever changes
we might make between first and second notice.

With those comments, | actually would just suggest to Carol
that we could go ahead and begin, unless any of the other Board
Members have any comments that they would like to make at this
time.

HEARING OFFICER SUDMAN: Okay. Beforel call onthe
Illinois Environmental Regulatory Group, who contacted mein
advance, isthere anyone el se present who knows that they would

liketo speak heretoday? Nobody? Okay. Well -- oh, | am
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sorry.

MS. MORENO: | am LisaMoreno with the lllinois EPA. |
would just like to make avery brief statement.

HEARING OFFICER SUDMAN: Okay. Grest.

MS. SCHROEDER: | have aquestion. | am Susan Schroeder
with the EPA. | have just a question, not a statement.

HEARING OFFICER SUDMAN: Okay. If anyone else changes
their mind, | will open the floor at the end of the meeting for
any other questions or comments people may have.

We will now proceed with your questions and comments. Will
the representative from the lllinois Environmental Regulatory
Group please come forward.

Would you please state your name and spell it for the court
reporter.

8
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MS. HIRNER: My nameis Deirdre, D-E-I-R-D-R-E, Hirner,
H-I-R-N-E-R.

MS. DRIVER: | am LadonnaDriver, L-A-D-O-N-N-A,
D-R-I-V-E-R, Counsel for the lllinois Environmental Regulatory
Group.

Deirdre Hirner is going to be reading some testimony, and |
thought it might be helpful if we would just give you this

written testimony first.



9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

HEARING OFFICER SUDMAN: Thank you.

MS. HIRNER: | would like to first thank you for the
opportunity to be heretoday. | am Deirdre Hirner, and | do
serve as the Executive Director of the Environmental Regulatory
Group, which werefer to as |ERG, of course. | am here today to
inform the Board of IERG's intent to file specific and
substantive comments on the proposed revision to the Board's
Procedural Rules. And we will do so at its subsequent hearing to
be held on May the 4th.

I would also like to inform you of those matters which we
have so far identified that may be of concern to the regulated
community. | would like to thank you also for acknowledging
IERG's participation in the 1997 proceeding regarding the
revision of the Board's procedural rules.

And having briefly compared the October proposal to that of
the March 16th proposal, which we have before us, we were very
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pleased to note that there were changes made that addressed
issues that were raised by |ERG during the course of the
proceedings. And as an example, | would like to point out
matters regarding such things as arecord on appeal and
declaratory rulings. | would also like to point out that IERG

intends to evaluate any unresolved matters from the 1997



7 proceedings for our future consideration and to further

8 scrutinize the proposal before us so that we can bring our

9 concernsto the Board's attention.
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| would note one particular area of interest to the
regulated community, which was not the subject of the 1997
comments, and that is Part 130, the Identification and Protection
of Trade Secrets and Other Nondisclosable Information. Our
concernsinclude the lack of clarity of definitions, procedures
and timing regarding such matters as how trade secret
determinations are to be made and who will make those
determinations.

Further, we believe, from reading the proposed revisions,
that it is somewhat difficult to ascertain the scope of the
impact of the implementation of the proposed Part 130 on the
regulated community, on regulators and on the public's access to
records. | also believe | would be somewhat remissif | didn't
point out that of primary importanceisthat any of the
procedures which the Board may choose to adopt are devised so
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that they assure the responsible and realistic treatment of
sensitive information.
The proposed Part 130 provides that information will be

determined trade secret if a claimant complieswith the
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procedures, provesthat it has competitive value, and certifies

that it has not become a matter of public knowledge. Yet,
members of the regulated community have followed this protocol
and have still been denied trade secret protection, which | am

sure you may well realize is extremely important to our members
aswell asto other members of the regulated community.

The proposed Part 130 states that information claimed or
determined to be nondisclosableis to be secure from unauthorized
access. But to reach the threshold of security the information
must first be defined as nondisclosable. And one of our specific
concerns arises from action that is seemingly based on judgment
rather than on definition. More specificaly, the lack of the
definition of emission data. |ERG's recent discussionswith |EPA
in this regard demonstrates a clear need, from our perspective,
for guidance from the Board.

We do understand that the Clean Air Act allowsfor the
protection of trade secret information with the exception of
emission data, which we al so recognize has not been defined in
the Clean Air Act. Now, aplaininterpretation of thisterm
would suggest that emission data are only the actual levels or
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rates of emissionsthat are reported. The U.S. EPA has defined

the term to include, among other things, information necessary to
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determine the amount or other characteristics of emissions,
which, under an applicable standard or limitation, the source was
authorized to emit. Thisincludes, to the extent necessary for
such purposes, a description of the manner or rate of operation
of the source.
However, U.S. EPA has subsequently clarified this
definition, and itsimpact on the public release of information.
U.S. EPA has done so in the following context as a guidance on
the public release of emission data, the collection of datafor a
rulemaking, and the review of information used inthe NOx SIP
Cal. Wewill, of course, provide the specific sitesto these
studies when we provide you our written comments.

Now, our contention, from the statements appearing in those
documents, isthat U.S. EPA has clearly provided the opportunity
for this state or any other to afford trade secret protection to
confidential businessinformation, such as process rates. And we
have been working with the Illinois EPA to develop away to grant
such protection while not violating the public'sright to
information regarding air emissions. We believe that the Board's
proceeding to revise its procedural rules provides an excellent
opportunity to resolve this problem. And to that end, we will be
proposing language to add to the proposed Part 130, to address

12
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our trade secret concerns, particularly with respect to emission
data.

On first review of the proposed rules, we note afew
specific changes from the existing Part 120 that raise concern
based on industry's recent experiencesin its effort to protect
information claimed as trade secret.

Section 130.220 (b) requires there-filing of pending trade
secret claims within 180 days of the effective date of the new

Part 130. Failureto file resultsin the automatic loss of

protection. This hasthe potential to impose an enormous burden

both on the Illinois EPA and on the regulated community. When we

look at it interms of the Illinois EPA, it is quite possible

that there are pending trade secret claims that date back to
1983. And we believe, further, that it is unreasonabl e to expect
that all of regulated industry could be informed of the need to
refile claims within the 180 day period.

An additional matter includes the burden of proof to delay
public proceedingsto allow atrade secret determination under
Section 130.222. Further, IERG is concerned about the loss of
the remedy for unauthorized use of trade secret articles under
Section 130.312 (d). Wethink these have the potential to
whittle away currently available protection.

Theissuesraised on IERG's behalf are intended as a point
of departure for future input and dialogue. We do not believe

13
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sufficient time was avail able between when the information was
made available and today to do avery diligent and complete
section-by-section review. We are, however, committed to
providing detailed comments on these and any other issues that
may arise during our further review. We do assure you that not
only will we raise concerns about the matters and discuss the
matters at hand, but we also will provide detailed
recommendations for their resolve.
| would like to thank you for the opportunity to express
our concernsto you today. | would like to say that to help us
in the endeavor to review the proposed revisions and the existing
information, if thereis astrikethrough underlined copy
available we would appreciate receiving a copy of that
strikethrough underline.
We look forward to working with you in the future. 1f you
have any questions, | would be pleased to take them at thistime.

CHAIRMAN MANNING: Thank you.

HEARING OFFICER SUDMAN: Do any of the Members have any

questions or comments?

CHAIRMAN MANNING: | just appreciate IERG coming forward

with the questions of the trade secrets. Trade secret was not
one of the provisions that we dealt with significantly in our
original proposal in the R97-08 proposal, so we appreciate the

concerns and understand that the EPA may raise theirs, aswell.

14
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1 Isit my understanding, then, that IERG plansto actually

2 fileaformal proposal prior to our May 4th hearing or at our May
3 4th hearing? Do you have atiming kind of in mind in terms of

4 when you might get suggested revisionsto us?

5 MS. HIRNER: We plan to have those at the May 4th hearing
6 for sure.

7 CHAIRMAN MANNING: Okay.

8 MS. HIRNER: Andif possible, we would prefilethem if you

9 planto have prefilings. We have been focusing on this whole

10 trade secret issue for quite some time, and we have some ideas,
11 but we continue to work on those ideas among our members and
12 dialogue with the Agency.

13 CHAIRMAN MANNING: Good. Anditisnotredly, | think,
14 the Board'sintention to rush this proceeding. Wejust sort of
15 wanted to make sure that everyone knew that we do plan to go to
16 second notice. It has been quite abit of time between our

17 public comment proposal and our first notice provision. And the
18 June 1st deadlineisthere for the public comment, but | think

19 Hearing Officer Sudman said at the very beginning that we are
20 willing to extend whatever time we need for discussions on

21 certain particular items.

22 We appreciate IERG's participation in this entire process

23 and look forward to continued comment and looking at all of the



24 issuesyou present for us.
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1 MS. HIRNER: Thank you.

2 HEARING OFFICER SUDMAN: Thank you.

3 CHAIRMAN MANNING: Anybody else?

4 HEARING OFFICER SUDMAN: Oh, | am sorry.

5 CHAIRMAN MANNING: Thank you.

6 HEARING OFFICER SUDMAN: Thank you very much.

7 MS. HIRNER: Thank you.

8 MS. DRIVER: Thank you.

9 HEARING OFFICER SUDMAN: Would our representatives from the
10 Agency come up and please state your name and spell it for the

11 court reporter.

12 MS. SCHROEDER: | am Susan Schroeder, S-C-H-R-O-E-D-E-R.
13 MS. MORENO: LisaMoreno, M-O-R-E-N-O. Madam Chairman,
14 Members of the Board, | am speaking here off the cuff, basically.

15 | have been appointed, | suppose, the chairperson for the Agency
16 to make sure that everyone gets copies of everything and that we
17 present to the Board a comprehensive set of comments.

18 | would like to thank the Board very much on behalf of the

19 Agency for the endeavorsit has made both in the last go-round of
20 thisand the present go-round. | have been with the Agency for

21 quite awhile and have seen alot of changes and that have



22

23

24

8

9

10

11

12

13

14

15

16

17

18

19

necessitated changes in the Board's procedures, and sometimes we
have sort of been forced to do them on an ad hoc basis as the
next crisisarises. | think that thisis very good opportunity
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for usto take a comprehensive look after along time and to see
what changes need to be made and what things that are good that
need to be kept.

Having said that, what the Agency is doing isthe various
parts have been distributed to certain people, such as Ms.
Schroeder and others, to do comments themselves and in turn
distribute to their attorneys. We aretrying to make this as
organized a process as one can do with 50 attorneys. And if
we-- | would like for usto be able to present something on May

4th. However, | will be honest with you, the internal deadline
for comments that we have set ourselvesis alittle bit later.

On the other hand, | have expressed to Joe Sabato (spelled
phonetically) and he agrees with me, that if in our review there
are specific things that come up which we feel should be
addressed directly or questions that we have directly, that we
will do so on May the 4th. But | will say that as much as|
would liketo, | don't -- unlike IERG, | don't believe that we
will be able to give you quite the finished product at that time,

although we will try our best.
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| would like to make a brief comment. Part 125, the tax
certification, and thisis not a substantive comment at all. As
the Board appreciates, this represents aradical change from what
the procedures have been in the past. And the concern that |
have, and | will be honest with you, thisis a personal concern
17
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also, because | have, over the last few years, been the person
called upon when they needed an attorney in the Water Division to
look at tax certification. And asyou know, | just lost a couple

of tax certificationsin front of you. Thisisthe concern that

| have. At the moment, we have an application process. The
people who file those applications with us are hardly ever
attorneys, and they are hardly ever environmental people. They
are often the tax lawyers, if lawyersthey be, or certainly the

tax departments of the major corporations.

My concern isthat | want to make sure that the word gets
out aswidely as possible so that the people affected will have
an opportunity to know that thisisin work and, in fact, know
that the changes are being made. Because | think that we would
all agreeit would be unfortunate, indeed, in acouple of years
if someone comesin with atax certification and we say, gee, we
arevery sorry, but you have to hire alawyer and then filea

petition. So | have mentioned thisto the attorneysthat | know



18 intheenvironmental practice, and | will confess that most of

19 them, say, oh, well, | know we do those, but | have never done

20 them mysdlf. | will send amemo to people.

21 I don't know what to suggest to you as to how to get this

22 morewidely distributed. | am sure the Board will consider this

23 and come up with amechanism. But, again, itisjust aquestion

24 of information, because we are dealing with a group of people who
18
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1 have, you know -- until these recent cases, have never really

2 been involved with Board procedures. And so we need to --

3 because this does make aradical change, and it would require

4 different people being involved in the process, different types

5 of information to be presented, and so | would appreciateit very
6 muchif the Board could think of that and use whatever good

7 officesthat you have to make sure that this aspect of the new

8 procedural rulesiswidely known. Thank you very much.

9 HEARING OFFICER SUDMAN: Thank you.

10 MS. SCHROEDER: Now | have a specific question for the
11 drafterson Part 130. Section 130.200 states that the owner of
12 anarticle may claimit astrade secret only by providing the

13 information that you have set out here at the time the owner

14 submitsthe articleto the Agency. Then if you turn acouple of

15 pages, Section 130.208 (a) saysthisisthetime framefor the



16 agenciesto act. It saysthat the Agency must determine whether

17 anarticleistrade secret within 45 days after the date of the

18 receipt of the complete statement of justification.

19 | have had a number of people ask me what that really

20 meant, if they are supposed to have al of the elements when the

21 paper comes through the door or it is not atrade secret, and it

22 isimmediately available for the public to view. Thenweare

23 confused with a compl ete statement of justification and whether

24 or not thereis an obligation on the Agency to do a completeness
19
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1 review, send out an incomplete letter, allow so many business

2 daysto have the party respond. When does our time start, when

3 the paper immediately enters the door, after it has been deemed

4 complete. It opensup that whole areaof inquiry. | don't know

5 whether you can answer this question now or, you know, whether we
6 will leaveit for the next hearing. But it was something that

7 wasvery confusing to the people that do thiswork at the Agency.

8 HEARING OFFICER SUDMAN: Madam Chairman, would you like to
9 field that now, or would you like to hold that for Board

10 deliberation?

11 CHAIRMAN MANNING: | think what | would like to say isthat
12 with any of the questions we appreciate being asked the question.

13 Wewill regroup on theissue, the Procedural Rules Committee. |
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don't think thereis anything we want to say particularly today,
but we all understand her concern, | think, as she hasraised it,
don't we?

MS. CROWLEY: | havejust one question.

CHAIRMAN MANNING: Go ahead, Kathleen.

MS. CROWLEY: Would | be correct in assuming -- thisis
Kathleen Crowley. Would | be correct in assuming that the Agency
would prefer not to have to make a completeness review?

MS. SCHROEDER: | can't speak for that at the moment.

MS. CROWLEY: Okay.

MS. SCHROEDER: Asyou know, we are divided by the

20
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different bureaus and divisions, and at some pointsthey do not
agree. So basically it wasto get aclarification.
MS. CROWLEY: Okay. | just couldn't tell from the way you
asked the question whether you would prefer not to or -- thank
you.
MS. SCHROEDER: It was stated just that way.
CHAIRMAN MANNING: We appreciatethat. Actualy, | debated
whether to put our peoplein the position that you are alwaysin
in aregulatory hearing, huddling and having to come up with an
answer really quickly, and decided that we would punt in most

cases and get back to you on the record in terms of what our



12 answeris.

13 MS. SCHROEDER: Sure. Thatisfine.

14 BOARD MEMBER KEZELIS: | have another question of Ms.

15 Schroeder.

16 CHAIRMAN MANNING: Yes, go ahead, Board Member Kezelis.

17 BOARD MEMBER KEZELIS: With respect to the concern you have

18 raised, would the Agency be opposed to maintaining

19 confidentiality of the material while a completeness review were

20 being undertaken, if it would be undertaken?

21 MS. SCHROEDER: | don't think we would object to that.

22 BOARD MEMBER KEZELIS: All right. Thank you.

23 MS. SCHROEDER: Of more concern iswhat are our obligations

24 when it comesin incomplete, because you have another sectionin
21
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1 thebeginning that saysthen it isopento the public. So that

2 would haveto be resolved somewhere.

3 BOARD MEMBER KEZELIS: My question was only hypothetical --
4 MS. SCHROEDER: Yes, right.

5 BOARD MEMBER KEZELIS: -- (continuing) assuming that there

6 would or would not be acompletenessreview.

7 MS. SCHROEDER: Right.

8 BOARD MEMBER KEZELIS: Thank you.

9 HEARING OFFICER SUDMAN: Do any other Board Members have
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any questions regarding this question? Okay. Thank you very
much.

MS. SCHROEDER: Thank you.

MS. MORENO: Thank you.

HEARING OFFICER SUDMAN: Would anybody else like to speak
at thistime?

Yes, sir, Mr. Harrington, please come forward.

MR. HARRINGTON: | will be very brief.

HEARING OFFICER SUDMAN: Would you please spell your name
for the court reporter.

MR. HARRINGTON: JamesT. Harrington, H-A-R-R-1-N-G-T-O-N,
with the law firm of Ross & Hardies and here for Ross & Hardies
and for the lllinois Steel Group. And really | have a question
at this point, and will tend probably to follow it up with
comments at the next hearing before the close of the comment

2
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period. Unlike others, we are still going through it and
discussing with clients and other interested parties.

But my question goesto Section 102.210, Proposed Contents
for Site Specific Regulations, particularly 102.210 (b), which
requires that a petition for asite specific rulemaking establish
why the general ruleis not technically feasible or economically

reasonable for the person or site. | am unaware of any



8 requirement statute for such a showing for asite specific rule,

9 and | amwondering if the Board has any citations or references

10 where thisrequirement has been established by Board procedurein

11 the past.

12 Onething | would point out, is this would seem to preclude

13 citizens from bringing a site specific rulemaking to impose more

14 stringent standards on someone. | know citizen comment in the

15 past suggested they wanted that right. For industry it might

16 prevent them from bringing a proposal for an alternative or

17 different control strategy which might actually be more

18 beneficia to industry and the environment even if they could

19 comply with the Board'sregulation. So | think it is problematic

20 inbothitslegal basis and environmental impact, but | have not

21 investigated it that thoroughly at this point or the precedent

22 forit.

23 We will be looking at some other issues that are closely

24 related in terms of requirementsthat may come out of these rules
23
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1 which would appear to have substantive impact and procedural
2 impact. Thisisoneexample. But beforel close, and | don't

3 testify again, | do want to thank the Board because, obviously,
4 itisan incredible amount of work, and careful attention has

5 goneintotherules, and | think it isamajor step forward for



6 anyone who appears before the Board to have this kind of guidance

7 infront of them. Thank you.
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CHAIRMAN MANNING: Thank you.
HEARING OFFICER SUDMAN: Thank you. Anybody else?

BOARD MEMBER McFAWN: Mr. Harrington, before you leave, |
wondered, the Agency raised this question concerning the tax
certifications, and | wondered if your firm or any of your
clients have ever been involved in those, and what you might
think about the Agency's comments about reaching out to the
regulated community on that issue?

MR. HARRINGTON: I think it isimportant, because the
regulated community on that issue is not the regulated community
| typically represent. | am not saying it is not the same
companies. They may well be. But this goes through the tax
lawyers and through the tax departments. They almost -- | think
in practicing environmental law since 1969 and since the Board
was established | have been consulted twice by tax firms about
theseissues. But they jealously guard their role as being tax
lawyersto their clients and expertsin Illinoistax law. And
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1 they redly don't think in terms of Pollution Control Board or

2 agency proceedings, in my experience.

3

If thereisanyonein our office who has handled it, |
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don't know. | think we have a couple of estate tax lawyerswho
probably would never think of even talking to the environmental
lawyers group when one of theseissues came up. Thank you.
HEARING OFFICER SUDMAN: Do any other Board Members have
any questions for Mr. Harrington? Y es, Kathleen.
MS. CROWLEY': If we could make one follow-up to what Member
McFawn raised. | am sure that the Board would be very grateful
for anything that -- for any outreach efforts that IERG could
make to its member communities in their newsletters and that sort
of thing to help us spread the word that way in addition to the
legal community. Thank you.
HEARING OFFICER SUDMAN: Thank you.
CHAIRMAN MANNING: Thank you.
MR. DAVIS: May it please the Hearing Officer.
HEARING OFFICER SUDMAN: Hi.
MR. DAVIS: Hi. My nameis Thomas Davis.
HEARING OFFICER SUDMAN: Okay. | think that the court
reporter --
MR.DAVIS:; ItisD-A-V-I-S.

HEARING OFFICER SUDMAN: -- (continuing) can probably spell

24 that.

1
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MR. DAVIS: | am with the Attorney General's Office. | am
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Chief of the Environmental Bureau. | applaud the Board's efforts
to revise and revitalize its procedural rules.

Asan environmental prosecutor, | deal alot with
enforcement hearings, and so most of my comments will be from
that perspective. But | think agood beginning point isjust to
realize that thisis a comprehensive effort that the Board is
undertaking, and that there is the opportunity to vastly improve
what is, in essence, are the road maps that practitioners have to

do the hearings before the Board.

So even though my comments may focus on enforcement cases,
| suggest that the overall approach isone -- or at least | would
recommend to the Board that the overall approach that you takeis
one to makeit easier for practitioners to facilitate the making
of arecord before a hearing officer in any given case, no matter
whether it isavariance proceeding, a permit appeal or an
enforcement case.

Now, | am here on behalf of the Attorney General's Office,
but | would comment initially that due to the fact that the first
notice came out just three and a half weeks ago, that our comment
process, if youwill, isstill in the very early stages. We do
expect to befiling written comments by the June 1st deadline.
Hopefully those comments -- or, rather, my remarks today won't
deviate too much from those comments or vice versa, for that
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matter. But | do have afew thingsthat | would like to focus
on, and hopefully none of those will be viewed as too nit-picky.
Okay.
Once again, where | am coming from, my perspectiveisasa
prosecutor. | have done alot of hearings and | have seen alot
of hearings. And sometimesit is easy, and sometimesit is not.
Sometimesit is a situation where the participants, including the
hearing officer, unfortunately, loses site of the overall
objective, that is, making agood record so that the Board
Members can read that record and make a decision based upon the
transcript and all of the exhibits and all of the pleadings.
Inthe way that | would suggest looking at thisisyou
don't want to win the battle and lose the war. Y ou want to have
acomprehensive and comprehensible record made. One of the
thingsthat | have seenin my preliminary review of thefirst
noticeis an effort at various parts, at various provisions for
the Board to assert sanctionabilty. | think thisis one of those
situations where it might be agood idea, but it isreally going
to depend on how it isimplemented. First and foremost, you
don't want to exceed your statutory authority. There are cases
of arecent vintage where the Appellate Court has, in essence,
said the Board lacks authority to sanction in certain respects.
So you want to be very mindful of what authority you do have, and
then you want to be very mindful about, you know, administering
27
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1 sanctions.

2 Y ou can have strong hearing officers, weak hearing

3 officers, complacent hearing officers, incompetent hearing

4 officers. Soalot of what the Board istrying to do,

5 apparently, in giving itself rulesto issue sanctionswill be

6 dealt with -- or rather, the situations will arise and the

7 problemswill be created by the hearing officers. Or, onthe

8 other hand, on the positive side, those problemswill be dealt

9 with appropriately and avoided by the hearing officer.

10 Now, one of the good examples of focusing on winning the
11 battle and losing the war is discovery. Discovery can beareal
12 pain. It can be counter-productive. Y ou can wastetime and

13 resourcesto accomplish something that is essentially

14 meaningless. If itisasituation where documents are being

15 improperly withheld, privilegeis unreasonably asserted, then |
16 do believe that the Board should have some authority to sanction
17 that behavior. That isnot tolerable. That isagainst the

18 gpirit of the Supreme Court rules. It isagainst the Code of

19 Professional Conduct and etcetera, etcetera. And it does not --
20 there again, be mindful of the objective. It does not allow a

21 good record to be made for you folksin any proceeding. It

22 muddiesthewater. Discovery battles can get out of hand. There
23 again, hearing officers can prevent those problems or,

24 unfortunately, exacerbate those problems. So the first comment |
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would make on sanctionsis be mindful of what authority you do
have.
| don't intend to really try to make much of arecord, if
you will, about legal citations. But thereisone casein
particular on thisissue. ItisESG Wattsversus PCB. And | am
surethe Board iswell aware of the citation. Itis 286 Illinois
Appellate 3rd, 325. Itisnot avery old case. Itisjust from
1997. | don't think anything has changed since then. | would
comment directly to you unequivocally that my reading of that
case does not allow the Board to either impose attorney's fees or
reasonable expenses. | realize that lawyers may disagree,
especially about the legal interpretation of cases and statutes.
But there, again, my objective hereisjust to raise thisissue;
be mindful of the extent of your authority.
Now, the other big issue that | would like to attempt to
raise concernis hearsay. | would, without bragging, simply
state that the last time the Board did this| wasinvolved asa
participant at the hearing back in | think it was 1987, maybe.
Okay. Thisbeing testifying before the Board about the issue of
evidence and especially hearsay. It was my recollection that the
Board did address arevision to its procedural rules back in the

mid 1980swhen | was alawyer for thelllinois EPA. It seemsto



23 mefrom thisvantage apreviouslifetime. So maybe | am mistaken
24 about the extent of what the Board did.
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1 But what the Board istrying to do now is | think

2 problematic. Andlet me say something without intending to

3 offend, but acknowledging that it could have that result. We

4 don't want Board hearings to be like traffic court where

5 everything getsin, itistoo informal, it isasituation where,

6 likel mentioned afew minutes ago, the hearing officer

7 unfortunately may not be exercising appropriate control. Hearsay
8 isinherently unreliable. Thereisthe businessrecord

9 exception, which is most often utilized in Board proceedings as
10 well as Circuit Court. The business record exceptionisavalid
11 exception. It may still be hearsay, but it isadmissable asa

12 businessrecord.

13 Most of the documents that we admit before the Board in
14 enforcement cases are business records. They are inspection
15 reports, permits, discharge monitoring reports, etcetera,

16 etcetera. Those documentsthat are kept out as inadmissable
17 hearsay could be admitted on the proposed provision that the
18 Board hasinitsfirst notice. And | would think that would be a
19 real shame, becauseit is not going to facilitate the ultimate

20 objective of clear, comprehensive, comprehensible record. You



21 aregoing to have information that a court of law would not be
22 considering, and what you are doing is you are giving atask to
23 your hearing officers that may be much more difficult than one
24 of, asit isnow, one of interpreting whether a document falls
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1 under an exception to the hearsay rule.

2 Thistask isthe language that you have put into Section

3 101.626 (a). You are saying that the hearsay, in order to be

4 admissable, must be, quote, material, relevant, and would be

5 relied upon by prudent personsin the conduct of serious affairs,
6 unquote. Now, | acknowledge that this phrase is one that you

7 will often seein caselaw. However, it isnot astandard

8 capable of consistent usage. The Board has a great deal of

9 turn-over inits hearing officers, unfortunately. | have seen

10 hearing officersthat would not make good trial attorneys. And |
11 don't believe that you want to put amore difficult task on the
12 making of arecord than your hearing officers already have.

13 Now, hearsay'sintrinsic weakness deals with itsinability

14 or incompetency to satisfy the mind as to the existence of a

15 fact. Now, thisisright out of Hornbook law, if you will. It

16 isabasic fundamental concept that hearsay isunreliable.

17 | supposethat | could stop at this point in my harangue

18 and ask if anyone would want to comment on the reasoning behind



19 proposing awide open approach on hearsay. | really don't know
20 what you folks have in mind with the proposal to make any hearsay
21 admissable.
22 HEARING OFFICER SUDMAN: Madam Chairman, would you like to
23 respond to thisfurther after deliberations with the Board?
24 CHAIRMAN MANNING: Wewill certainly respond to your
31
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1 commentsinwriting in between the first and second notice

2 period. But my immediate reaction isthat in addition to

3 enforcement actions, as you know, that are state enforcement

4 actionsthat are brought before the Board, the Board is also the
5 adjudicator of citizens enforcement actions. So we often have

6 citizens appearing before the Board in an enforcement context as
7 well. Andin citizens enforcement actions oftentimes the

8 citizens are not represented by counsel, and don't need to be

9 represented by counsel when they represent themselves. Thatis
10 not to suggest that isthe Board's changing of our hearsay rule.
11 | am not actually quite familiar with -- the Procedural Rules

12 Committee, what is our current hearsay rule?

13 MS. TIPSORD: Thisisour current rule.

14 CHAIRMAN MANNING: That'swhat | thought. Thereisnot a
15 lot of deviation between what we are proposing as the first

16 notice provision, is my understanding, and what we currently have
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inour current procedural rules. | didn't have them here at my
disposal, but | thought that that was the case. We arereally
not changing alot. Infact, itis my understanding that thisis
arather -- not aunique hearsay provision in the administrative
law context, but rather common, in that the administrative law

context is different than a Circuit Court in that kind of

context.
But those are just my immediate reactions, and | turn to
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any of the other Board Members if they have anything that they
wanted to say or the Procedural Rules Committee at this point in
time. But, certainly, Mr. Davis, we will take your concerns and
we will review those concerns.

MR. DAVIS: SotheBoard isnot attempting to broaden the
introduction of evidence by any relaxing or relaxation of the

hearsay prohibition?

MS. TIPSORD: Currently at 103.204 (a) thisisthe
language.
MR. DAVIS: Lastly, and hopefully to end on a positive

11 note, as| stated in my very initial remarks, thisisan

12 opportunity for the Board to make some progress. And as| also

13 held out as an example, where problems arise, discovery.

14 Discovery isavery broad endeavor subject to, unfortunately,
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personality contests and disputes between the practitioners.

Y our hearing officerswant to minimize that. The hearing
officers want to give you a comprehensive and comprehensible
record.

One suggestion that | would make isinstead of saying, in
essence, that the Supreme Court rules and the Code of Civil
Procedure provisions do not apply except where the Board feels
that it needs guidance, it might be agood idea, especially on
discovery, to say that they specifically and explicitly do apply.
That the Supreme Court Rules 201 through 220 something, 218,

3
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whatever, that they do explicitly apply to Board proceedings.
The Board does this piecemeal, and | would only throw out one
example under 101.2 -- | am sorry -- 101.622, Subsection G, there
isa-- according to my notes, at least, thereis an effort to

make Supreme Court Rule 206 (d), which isthe three hour
limitation on depositions, to make that applicable to Board
proceedings. If that iswhat you intended, then | think that'sa
very good idea.

Another specific suggestion would be Supreme Court Rule

10 213, which dealswith interrogatories, has a 30 interrogatory

11 limit, and | think that might be another good step to make, if

12 youwant to doit piecemeal. But another way to doit and



13 another way to make administrative practice before the Board more
14 conducive to the ultimate objective and more compatible with
15 Circuit Court proceduresisjust to simply make the Supreme Court
16 ruleson discovery applicableto Board proceedings. So, you
17 know, that'sjust a suggestion.
18 Wewill have written commentsthat | hope will facilitate
19 vyour efforts, but | do want to stop where | started, and say that
20 the Attorney General's Office appreciates this attempt to revise
21 theprocedural rules. These aretherulesthat we follow, Parts
22 101 and 103 in particular, when we bring cases before the Board.
23 Wewill have other comments, perhaps nit-picky and so forth.
24 But, there again, the spirit in which we are putting thisto you

A
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1 isonethat, you know, should be viewed as positive. We may be
2 critical of thisor that, but the ultimate outcome, | think, is

3 animproved set of procedural rules so that when we or anyone
4 else does hearings before the Board, it gives you a better record
5 sothat you can, | guess, make better decisions.

6 HEARING OFFICER SUDMAN: Any there any questions or
7 commentsfor Mr. Davis?

8 CHAIRMAN MANNING: Thank you, Mr. Davis.

9 BOARD MEMBER McFAWN: Oh, | had one comment.

10 MR. DAVIS. Yes, mdam.
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BOARD MEMBER McFAWN: | think your comments are
well-intended and well-taken by the Board. | don't think you
should worry so much about them being nit-picky. You do
represent the office that prosecutes the enforcement cases before
the Board, and even your most minute comments would be welcomed
by the Board.

MR. DAVIS: Soif | saidthat | don't like 12 pitch font,
and | prefer 11 pitch font --

BOARD MEMBER McFAWN: Wewould read it and take it for what
it wasworth. | think that the prosecutor is probably not too
concerned with font, but more concerned with the actual true
length of a document.

MR. DAVIS. Well, | may have acomment on that, too.

BOARD MEMBER McFAWN: Wonderful.

3B
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MR. DAVIS. Thank you very much.

HEARING OFFICER SUDMAN: Hangon, Mr. Davis. Mr.
Harrington, did you have a question?

MR. HARRINGTON: Yes, and not that | expect you to answer
it now. But | think one question that isgoing to come upis, as
| pointed out in my comments, there are some things here that
might appear to have substantive impact as well as procedural.

Isthe Board -- will the Attorney General's office and also the



9 Board take the position that any challenge to these rules must be
10 brought on review of therules, or that any challenge to the
11 substantive impact be brought during the subsequent proceeding?
12 MR. DAVIS: | would say thelatter, Jim.
13 MR. HARRINGTON: | think, for the record, and for the
14 Board'sdrafting, that really we should all cometo some
15 agreement and clarification on that. We don't want to end up in
16 front of the courts arguing about the minutiae of the rules,
17 which might seem to them to beirrelevant, but at some subsequent
18 proceeding very important. And on the other hand, no one wants
19 towaivetheir rightsif one of the these proceedingsis going to
20 haveamajor impact. If we can all on the record sort of agree
21 what we mean, | think we will come out of thisalot better off.
22 The Attorney General, obviously, perhaps your opinion will be the
23 most important as well as together with the Board's. Thank you.
24 HEARING OFFICER SUDMAN: All right. Thank you, Mr.
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1 Harrington.

2 Y es, Kathleen?

3 MS. CROWLEY: If | could just ask you, Mr. Harrington, are
4 you asking usto agree on the interpretation of Section 297

5 MR. HARRINGTON: Inasense, yes, and | think that thisis

6 anareawhere acourt would give great deference to the Board in



7 saying are these substantive requirements to require that type of
8 limitation on review or are they procedural purely and,
9 therefore, any substantive issues will be raised at a subsequent
10 proceeding. Itisadifficult reading, | think. Traditionally
11 theBoard's procedural ruleswere treated as not being directly
12 reviewable, ismy recollection from the past history, but | could
13 bewrong. But that was before the preclusion of subsequent
14 challenges was added to the Environmental Protection Act. That
15 isintheact now, and | am just concerned about the implication.
16 Quitefrankly, | think if | took the appeal | would be thrown out
17 of court, but | might haveto do it just to make sure that
18 subsequently | could raise the issues.
19 HEARING OFFICER SUDMAN: Thank you.
20 CHAIRMAN MANNING: We appreciate that concern and raising
21 it. Thank you.
22 HEARING OFFICER SUDMAN: Okay. Would anybody else careto
23 speak today?
24 Yes. Please comeforward. Please state your name and who
37
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1 you represent, and could you spell your name for the court
2 reporter, please.
3 MS. JAGIELLA: Good afternoon, Ladies and Gentlemen and the

4 Board. My nameisDianna, and my last nameis spelled



5 JA-G-I-E-L-L-A, Jagiella. | am heretoday on behalf of the

6 Environmental Section Counsel of the lllinois State Bar

7 Association. And | don't have any substantive comments, but we

8 wanted to let you know first and foremost we appreciate being

9 invited to comment, and second to tell you that we will be

10 commenting by June 1st, and that we will have members at each
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hearing. Andthatisall | had to say. Thank you very much.

HEARING OFFICER SUDMAN: Thank you.

CHAIRMAN MANNING: Thank you.

HEARING OFFICER SUDMAN: Would anybody else care to speak
today?

Okay. Well, thank you. We certainly very much appreciate
everybody coming here today and offering your comments and
guestions. They are very important to our process, and we will
certainly give them due consideration during the first notice
period. Andwewill be giving responses to everything that was
raised heretoday. | just want to remind you that thereis
another hearing on May 4th, in Chicago, at 1:30 p.m., in room 940
of the James R. Thompson Center.

Does anyone here right now know if they will be speaking at
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1 that meeting other than IERG and the Environmental Section

2 Counsel? Doesthe Agency --



3

MS. MORENO: Yes, | expect that someone from the Agency

4 will bethere.

5

HEARING OFFICER SUDMAN: Okay. If anybody else decides

6 that they would like to speak, if you know in advance please give

7 meacall. Youdon't haveto do so, but | will call on people

8 that have given me advance notice first. Also, the June 1st

9 public comment deadline, thisis certainly not meant to be
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chilling. If you need moretimeto review therules, pleaselet
me know. We can see what we can work out. We don't want them
lingering in first notice period forever.

We have requested an expedited transcript for this hearing
today, so we should have it within three business days. If
anyone would like acopy, it is available on our web site for
free or for 75 centsapage. Y ou can contact me or Dorothy Gunn
in the Clerk's office in Chicago.

Before we adjourn, do any of our Board Members have any
final comments?

CHAIRMAN MANNING: Thank you all for coming and for your
participation.

HEARING OFFICER SUDMAN: Thank you very much. We will

adjourn.
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