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PROCEEDI NGS
(July 10, 2000; 10:00 a.m)

HEARI NG OFFI CER SUDVAN: Good norning. M nane is Carol
Sudman. | amthe Hearing O ficer for R00-20 regarding the
Board's Procedural Rules. The purpose of this hearing is to hear
coments on Part 130, but we will take other comments at the end
if there are any. Wtnesses, as last tine, will not be sworn in
or subject to cross-questioning. However, the Board Menbers may
ask questions to ensure their full understanding. No decisions
will be made right now, but the Board will respond to your
comments during the first notice period.

I would Iike to take this opportunity to present the Board
menbers with us today. Seated on ny right is Chairman Claire
Manni ng.

CHAI RMAN MANNI NG Good nor ni ng.

HEARI NG OFFI CER SUDMAN: Al so present are Board Menbers
Tanner Grard.

BOARD MEMBER Gl RARD: Good nor ni ng.

HEARI NG OFFI CER SUDVAN: El ena Kezelis.

BOARD MEMBER KEZELI S: Hell o.

HEARI NG OFFI CER SUDMAN:  And Marili MFawn.

BOARD MEMBER McFAWN:  Hel | o.

HEARI NG OFFI CER SUDMAN:  Chai rman, do you have any conments

at this tinme?
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CHAI RMAN MANNI NG  Not at this tine. W |ook forward to
hearing you on Part 130 and on any other concerns you have at
this, hopefully, our last hearing of the public Board's
Procedural Rules. But if we need nore hearings, we will do that,
too. Go right ahead.

HEARI NG OFFI CER SUDMAN:  Thank you, Chairman. Any ot her
Board Menmbers have any conments at this tinme?

Okay. We will proceed now with the corments from | ERG and
the Agency, as they were the only two parties who filed prefiled
testimony. It is not necessary to read your prefiled testinony,
but we will discuss your comments.

If Deirdre Hirner or any representative with her would Iike
to come up. Please identify yourselves for our court reporter.

MS. HI RNER: Thank you. Hello. | amDeirdre Hrner. | am
the Executive Director for the Illinois Environmental Regul atory
Group, IERG and with ne today are Karen Bernoteit, who serves as
General Counsel for |ERG and Ladonna Driver, who is al so counsel
to IERG on this matter.

I know when we filed our prefiled testinony we said that we
would like to reserve sone time to supplenment that information.
| have just a couple of comments that | would like to offer at
this time if it is okay with the Menbers of the Board.

HEARI NG OFFI CER SUDMAN:  Sure.

CHAI RMAN MANNI NG:  CGo ri ght ahead.
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THE DEPONENT: We, IERG and | think speaking for the
regul ated community, we do believe, |I think as we have stated
somewhat, that the U S. EPA has clearly provided the opportunity
for states to afford trade secret protection to information that
conpani es deternmi ne needs to be confidential because they
determ ne that it has conpetitive val ue.

And as noted in both our comments and in our prefiled
testi mony, we have proposed a new Section 130.112, and that
section, | amsure as you have had the opportunity to review and
note, first defines em ssions data. And in our definition of
em ssion data we have used the U S. EPA s regulatory definition
absent production information. We have excl uded production
information fromthat particular regulatory definition.

And, second, and | think nost inportantly from our
perspective is that our definition is prem sed on the notion that
data used to cal cul ate em ssions data, and that is production
i nformati on, which we consider process rates, raw material usage,
and things of that nature, will be protected as a trade secret
unl ess, and until, the Agency finds that it nust be expressly
stated as a |limtation in the permit docunent itself so that the
permt can be enforced. So, again, we start fromthe prem se
that the information is to be protected unless and until it has

to be expressly stated.
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regul ated community agrees that the information then becones

em ssions data and it may be released to the public. From our

perspective, and we woul d contend that

public exactly as it is stated in the permt,

document itself.

in the permt

We believe that in all other contexts, such as the

information is included in the permt application or in the

annual em ssions report, the informati on should continue to be

afforded trade secret protection. So once it is stated in the

permt docunent itself as a limtation it

as used in the application materials or

may be rel eased. But

as used in the AER to

better define how those em ssions were arrived at, we believe

that the information should be used --

secret protection.

shoul d be afforded trade

I have a couple of exanples that | would like to use that

may illustrate this. | amgoing to use throughput capacity as

the information that |, as a conpany,
secret. Okay. And that throughput capacity,

use an exanple of a thousand gall ons of paint

say | am nmeki ng a product called super paint A

same thing if | were going to make bone nea

was trying to protect. Okay.

am goi ng to say throughput

capacity of ny plant

and | amgoing to

per hour. Let's

| could do the

and bones was what

But the throughput information,

is a thousand

it can be released to the

desire to protect as trade
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protect.
Now, as a nenber of the regulated conmunity, | amgoing to
get a pernmit for my plant. And that permt will have a

[imtation in it which is an emi ssion rate. And the em ssion
rate will be pounds of pollutant per hour. Okay. That's the
em ssion rate that is going to be stated in the permt. Now, we
believe and agree with the Agency that the pounds of poll utant
per hour, the public is entitled to that information. They are
entitled to that em ssion nunber. But to get at the em ssion
rate | made a calculation. And the calculation that | made was
t hroughput units per hour so that would be a thousand gallons of
pai nt her hour tines an em ssion factor, and the emni ssion factor
woul d be stated as pounds of pollutant per unit.

So in this exanple let's say | would use .0013 pounds of
VOCs per gallon of paint as that em ssion factor. And then
woul d take that times sonme control device efficiency. So if ny
pl ant were 99.9 percent efficient, | would use .001 in that
calculation. So my calculation would be throughput units per
hour, times an emi ssion factor, tinmes control device efficiency.
Now, that em ssion factor is public information already. The
U.S. EPA publishes those em ssion factors so that is a piece of

public information. And then the ultimte enission rate that is
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| utant per hour,

From our perspective, our interest is that everything |left

of the equation, of the equal sign, with the exception of that

em ssion factor, which is already public information, be

protected as trade secret. Because, for exanpl

e, if you have

three factors, Atinmes Btines Ctines sonething else, and you

know the result, if you know nore than one thing, which is that

public emi ssion factor to the left of the equa

sign, you can

back calculate to the throughput unit per hour which is what we

are trying to protect. So that, in essence, is our concern, is

that what was used to come up with the final em ssion factor can

be, if so requested by the conpany, protected as trade secret

i nformation.

Now, let's make a little change to that exanple. Say that

i nstead of an enmission rate, that the enforceable permt

limtation is stated in the pernmt as a nmaxi nrum annual throughput

cap. So, again, let's go back to the paint plant. | have a

paint plant that if | amrunning it 365 days a year with one

shift, | can produce 2.7 mllion gallons of pa
want to increase that production in the future
shifts. So, say, | go in for a permt and the

t hroughput cap is 8.7 mllion gallons of paint

nt. But | may
and add npore
annual maxi mum

per year

t hroughput. Okay. |If that is stated in the pernmt as the
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KEEFE REPORTI NG COMPANY
1- 800-244-0190

Now, in order to get at 8.7 mllion gallons per year, you
had to use that throughput factor of 1,000 gallons of paint per
hour. And 1,000 gallons of paint per hour is what the trade
secret is. Under |ERG s proposal the thousand gall ons of paint
per hour, the throughput nunber, would be protected in the permt
application and it would be protected in the AER report if it
were used to show how the final em ssions or the final maximum
t hr oughput nunber, what that nunber was. The 10,000 gal | ons of
pai nt per hour would be protected as trade secret in those two
docunent s.

Now, we have had the opportunity to review | EPA' s proposa
and to review their testinmony. And what we are uncertain of, is
t hat because 1,000 gal l ons per hour is a throughput nunber, even
t hough you have stated the throughput nunber in ternms of maxinmum
annual, which is 8.7 mllion gallons per year, if you would be
able to continue to protect the 10,000 gall ons per hour because
they are both throughput nunbers. GCkay. Again, as it is stated
in the permt, 8.7 nmillion gallons, fine, the public should have
a right to have that information. Qur nenbers are interested in
protecting the 10,000 gall ons per hour.

One ot her exanmple that will denonstrate what our nenbers
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in the permit. The Agency now states in sonme instances the

process weight rule in the pernmit. The rule has two conponents.
10

KEEFE REPORTI NG COMPANY
1-800-244-0190

The conponents are process throughput and correspondi ng tons of
al l omabl e eni ssions. W believe and agree that the tons of

al | omabl e em ssions assigned to the conpany under the rule is
rightly public information. W believe, however, that the
process throughput is entitled to be afforded trade secret
protection. So it is that ultimte nunber that should be
published. We think that is particularly inmportant if other
restrictions are placed in the permt, where you don't really
need to site the process weight rule in order to have a
[imtation.

Those are ny exanples. | thank you for the additional tine
to talk about this stuff today. | thank you for having this
additional hearing. And we will be pleased to answer any
guestions that you all m ght have at this point.

CHAI RMAN MANNI NG Thank you.

HEARI NG OFFI CER SUDMAN: Thank you. Do the Board Menbers
have any questions at this tinme?

CHAI RVAN MANNING. | do, | think. Just so that | have a
cl ear understanding. The proposed definition of em ssions data
and how it relates to the definition of trade secret, do

understand you correctly that you would determ ne -- that your
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24 secret by function of the definition of enissions data or a
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1 conpany woul d have to identify that nunber as a trade secret?
2 M5. H RNER: Yes, they still --
3 CHAI RVAN MANNI NG Okay.
4 MS. HI RNER: They have to identify the nunber. They have
5 to claimthe trade secret.
6 CHAI RMAN MANNI NG Okay.
7 MS. HHRNER: The way it goes to the heart of the definition
8 is that if you | ook at some of the past practices, it has been
9 based -- there have been argunments on what was necessary to

10 deternmine the em ssion rate. And so if the throughput nunber
11 were necessary to determ ne the enmission rate, then the belief

12 was it had to be released as public information. And all we are

13 saying is the conpany still has to claimit a trade secret. The
14 em ssion is still available to the public.
15 The Agency has 100 percent access to that information to

16 verify the calculations, to determine if it needs to put those
17 inthe permt limtation itself. None of that has changed. W
18 are just asking that once the Agency has made the deternination
19 and that it needs to be placed in a permit, if the conpany has

20 requested that things that were used to cal cul ate that nunber be



21

22

23

24

10

11

12

13

14

15

16

17

18

19

20

trade secret, that informati on be trade secret, but the claim
still has to be nade.
CHAI RMAN MANNI NG Ckay.
BOARD MEMBER KEZELIS: | do have anot her question. How
12
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different is this fromthe U S. EPA s practice, the provision
that you are proposing?

MS. HI RNER: What we have -- if you | ook at the regulatory
definition, the U S. EPA' s regulatory definition, it tal ks about
information that is necessary to deternine

BOARD MEMBER KEZELI S: Ri ght.

M5. HHRNER: And that can include production rates and so
on. That was the definition. But in at |east three separate
i nstances afterwards, the U S. EPA has kind of defined or
descri bed what it neant by that definition. And it said that in
i nstances -- that there is discretion regarding production
i nformati on, because they listed what exactly is em ssions data,
and absent fromthat was the production information.

And t hey have al so said that they recognize that there is
sensitive information that nust be -- you know, that industry is
interested in protecting and they have allowed the states sone
discretion in identifying that as sensitive information. But
what the U. S. EPA has affirmatively said has to be em ssions
data, we believe that this does not conflict with that in any

way, shape or form
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BOARD MEMBER KEZELI S: Okay.

MS. CROALEY: If | could just followup on that with just
one question. You have just said, and it says on page two of
your prefiled testinony, that there are apparently three
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particul ar pieces of U S. EPA guidance that you would like to
have us |l ook at. Have you identified those or provided themto
us specifically?

MS. DRIVER: They are in the comment.

M5. HHRNER: The cites are in the conment.

M5. CROALEY: Okay.

MS. HI RNER: Now, we have not, you know, copied those and
handed themto you. If you would |ike us to, we would be nore
t han happy to do that.

MS. CROALEY: | just wanted to make sure that we did have
themin the --

M5. HHRNER. W do have the three cites in the coments.

MS. CROWLEY: Fine. Thank you.

MS. HHRNER: It is a NOx SIP Call, a NESHAPs, and there is
one other that | can't exactly renmenber because the name is about
this |ong.

MS. DRIVER: They are all Federal Register docunents.

MS. CROWLEY: Great. Thank you.

HEARI NG OFFI CER SUDVMAN: Does anybody el se have any
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BOARD MEMBER McFAWN: | have just a couple of questions. |
was not really tracking the equations. Could you just help ne
out with then®

M5. H RNER:  Sure.
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BOARD MEMBER McFAWN: On your second exanpl e, where your
permit limtation is the maxi rum annual throughput, what would be
on the left side of the equation, then? | take it that it would
be the throughput tinmes --

MS. HIRNER: Tines a nunber of different things to cone up
with -- there would be -- on that | would have to get a better
exanpl e for you.

BOARD MEMBER McFAWN:  Okay.

MS. HHRNER: | don't have that.

BOARD MEMBER McFAWN:  Ckay. | thought maybe | just m ssed
t hat .

MS. HIRNER: No. You would have throughput like ten -- you
woul d have like a thousand gallons of paint per hour. That would
be the starting point and then there would be nany other factors,
the types of equipnent and things that were used. | know sone of
the things that | have seen --

MS. DRIVER: One of the things you would have to factor in
is how many shifts you could possibly have.

Ms. H RNER: Yes, shifts.
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MS. DRIVER: The control efficiency of the equipment and
then the pounds of VOM per gallon of paint. That's how you woul d
get up to that maxi mum theoretical throughput limt.
BOARD MEMBER McFAWN: Ckay. Thanks. Then | had a simlar
guesti on about your exanple concerning process weight rate. But
15
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maybe a better question to ask now is you were questioning the
Agency's stance on that or --

MS. H RNER: Well, not on the process weight rate. Well
let's take two exanples. |If in the one when | |ook at the
| anguage of the Agency and, again, we agree in concept. W have
had these discussions with the Agency and we very much agree in
concept. W just have sone very subtle differences in that Part
C language. If in a pernmit it is stated as mllions of gallons
of paint per year, because that is throughput -- that is a
t hroughput number, if in the application the throughput nunber is
10, 000 or 1,000 gallons per hour, does throughput in the permt
translate to automatically rel easing throughput in the
application, even though they are derivatives, the big nunber is
a derivative of a small nunber. That we don't know. And maybe
when the Agency tal ks about that they could shed sone |ight on
it.

In the process weight rule, it is a table that is in the --

there is a table in the rule. And on one colum of the table is
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t hroughput capacity. Then on another -- and then, you know,
across the table are ampunts of emi ssions that are associ ated
with certain categories of throughputs. And so the Agency,
i nstead of stating the full rule in the permt, we would ask
that -- that included both the throughput rate and the
correspondi ng em ssions, we would ask that they just state the

16
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em ssions and then could afford, if requested, trade secret
protection to the throughput rate where they went across to neke
t hat cal cul ation.

BOARD MEMBER McFAWN:  Okay. | think | understand.

M5. HHRNER: It is a down and then across.

BOARD MEMBER McFAWN: COkay. Wouldn't soneone be able to
back calculate that since it is stated in the rule anyhow?

MS. HHRNER: | think that -- | think and, now, | am not
sure. | mght have to get back to you on this. M
under st andi ng, when | asked soneone to explain it to ne, is that
there are ranges stated and, again, the Agency nmay shed nore
light. This is as it was explained to ne. There are ranges of
t hr oughput and ranges of emissions. And so there is a difference
i n knowi ng your range and your exact nunber.

BOARD MEMBER McFAWN: Okay. Thank you.

CHAI RMAN MANNI NG | have one nobre question, too, though
not necessarily related to the testinony you are giving today on

t he em ssions data question. But generally you nade a comment in
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the Agency's Title 2 rules, the Freedomof Information Act rules
and how they relate to the trade secret rules. Do you want to
tal k about that for just a second? O do you still have concerns
about that that you raised in the original public conment?
M5. HHRNER: Well, the way that we understand it, and we
17
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have identified some issues even in this coment nore
specifically in that regard, is that the Agency says that they
have not promul gated specific rules for trade secret protection
In fact, they repealed Part 1827 and so trade secret is no |onger
an Agency rule. The Agency says what the guiding factor is is
what ever the Board has decided. And so in that instance it was
Part 120. | nean, currently it is Part 120, is the rule that is
used to deal with trade secrets by the Agency.

And so a couple of the questions that we had raised in our
comments went to the definition of Agency and so that Part 100
just says the IEPA. But this is the Board's rules and so does
130 apply -- if | look at the definition, yes, it does just apply
to the 1EPA and it does not apply to the Board or anybody el se.
And so that some of those definitions as to whom these things
apply | think need to be clarified in this particular proceeding.
And if they are, then that will clear up the issues with the

Agency.
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CHAI RMAN MANNI NG. But it is your understanding that if a
conmpany wants to claima trade secret they do it under our Part
130 and they don't do it under the Agency's Freedom of
I nformation Act rules; am| correct about that?

MS. HI RNER: Right. Wat would happen is, and one of the
things that we have asked is that a trigger be placed on when the
Agency does do a trade secret determination. W think that if

18
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sonmebody cl ains sonething a trade secret you should protect it as
a trade secret until there is a question about it. And that
there woul d be three questions that would trigger the need for a
determ nati on by the Agency whether sonething is or is not a
trade secret.

And the first trigger would be if there is a Freedom of
Information request. And if | submit a Freedom of Information
request, the Agency will need to deternine if they can rel ease
that information or whether it really is a trade secret or
whet her they deemit not a trade secret. And our concern from
that really goes to the heart of business practices, and that's
that we have found that it is not the public that is asking for
this information. It is business' conpetitors. So if they
would -- so they can get access to that trade secret information
and access to conpetitive information.

The second was if there would be a Board proceeding. |If

you all needed that information and then that would be a tinme to
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det erm ne whether the information is or is not a trade secret.
And then the third was if the Agency determ ned that they
were going to have to state sonething as a permit linmtation in
order for it to be enforceable. And industry believes that
absent sone kind of a trigger, absent the need to make a
determ nati on whether sonething is a trade secret, we should
presune that it is a trade secret until the question is called.
19
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CHAI RMAN MANNI NG Would industry identify it as a trade
secret before it gives the information to the Agency?

M5. HHRNER: Right. W always have to --

CHAI RVAN MANNING So it is always identified?

MS. H RNER: Yes, it is always identified. Even in your
rul es now and our coments, we need to claim you know. The way
that the proposed rule states, we nmust claimat the tine it is
submtted that it is a trade secret.

CHAI RVAN MANNI NG Okay.

MS. HI RNER: Under 120 we have nore | eeway and many of our
menbers woul d prefer nore | eeway so that, like, a month or two
afterwards they could say, oops, | forgot to define sonething.
We understand that can present a problem But if we never
clainmed that it is a trade secret, then the Agency is not under
an obligation to protect it as such, or the Board or anyone el se.

We have to claimit.
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CHAI RVAN MANNI NG Okay. Thank you.

BOARD MEMBER McFAWN: Al ong that line, according to your
subm ttal, you would |like the word substantially retained in
Section 130.210. Then the Agency, if | recall correctly, would
like it -- they were glad that it was deleted. Could you tell us
alittle bit about did you have any discussion with the Agency
about this difference of opinion and where you went to --

MS. HIRNER: We did not because we did not see that part of

20
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their comrent until after it had been filed. Before the filing
we had many di scussions on this em ssions data, but we had not
seen any of the other comrents until they were filed with you al
and then we got them from your web site. So we did not have
guestions about that. O we did not have discussions with the
Agency about that. And | have a little trouble recalling what

t he substantially question was. | mght ask if you would mind if
Ladonna woul d answer that for nme.

MS. DRIVER: 120 currently says that the article will be
deternmined to represent a trade secret if the owner substantially
conplied with the procedure to claimit, such that if there was a
m nor -- our understanding was if there was a very m nor
technical glitch it was not going to forever bar you from
claimng trade secret protection for that article. W felt that
was an inportant thing to retain because if not a major part of

the claimwas left out, there is really no service to denying a
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person to have trade secret protection for that article. W
wanted to see that concept retained so that if they nmet the
majority of the requirenents for claimng and naybe got one mi nor
thing wong, it was not going to forever void a trade secret
protection for that article.

BOARD MEMBER KEZELIS: Would not marking a particul ar page
be substantial or not?

MS. DRIVER: | know that you get into sone hard questions
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there, that is true

BOARD MEMBER KEZELIS: It is difficult for the Agency in
that situation to get into the m nd-set of the producer of that
docunent and know what was and what was not.

MS. DRIVER: W have really felt fromour nenbers
perspective and in practice that the Agency is very good about
working with the clainer to say, you know -- and this was why
| ERG really presented kind of a process for that inits
suggestion was to allow that to continue. The Agency will | ook
at sonet hing and say, you know, can you provide a little bit nore
justification on this one issue or sonething and there is sone
give and take and sone back and forth to perfect the claim

W would like to see that practice continue because we fee
like that benefits everybody. It benefits the Agency and it

benefits the industry to get it right. And so we felt like it
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was inportant to retain those concepts |like substantially so that
if there was just sonething m nor wong the Agency could call the
facility and say what did you nean to do here and can we get this
fixed so that we can nmove forward. That's why we wanted to
i ncorporate those concepts.

BOARD MEMBER KEZELI S: Thank you. | want to go back to
FOA for a mnute. |If a docunment is submtted to the Agency as a
trade secret and it is marked and it has been substantially and
conpletely conplied with the procedural requirenents and the
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determination is not made by the Agency, what is your position
with respect to -- what is your preference with respect to
situations where a FO A request has been nmade for that docunent?
Wal k me through the process.

Because FO A is a seven day tine frane. |t noves very
quickly. And if a FO A request is made, the Agency, obviously,
needs nore time than FOA normally would permt for that trade
secret determ nation. The Agency can run into problenms if it
does not respond to a FO A request pronptly. At the sane tine,
the private entity that has submitted this information runs a
substantial risk if a trade secret is rel eased when perhaps it
shoul d not have been. So, what, in an ideal world do you
envision with a trade secret paper that is now subject to a FOA
request for which a determ nation has not yet been nmade by the

agency.
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M5. HRNER: | will start and then if | miss sonething |
wi ||l ask Ladonna to back nme up. Wen a FO A request is
submtted, the industry that is the subject of the request is
notified that there is a request for this information. Now --

BOARD MEMBER KEZELIS: Not industry, the private -- the
conpany?

MS. HI RNER: Yes, right.

BOARD MEMBER KEZELI S: Okay.

MS. H RNER: The conpany.
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BOARD MEMBER KEZELI S: The conmpany that submitted the
material. Ckay.

MS. HHRNER: Yes, is notified that there has been a request
for that information.

BOARD MEMBER KEZELI S:  Ckay.

MS. HHRNER: Then the Agency will already have the

docunent, the claim They will have the docunent narked as trade
secret and they will have a claimletter that tells why and sone
of the information pertinent to the claim They either will have

a justification statement, a full-blown justification statenent,
which they can use, or they will have to request that fromthe

conpany to get the full-blown justification. So once they have
asked the conpany, the conpany has to turn it around in the

prescribed tinme. Now, what | amnot certain of, and what | will
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ask Ladonna is whether the turn around is trunped by the FO A
deadl i ne or by the Board's procedural rules.

BOARD MEMBER KEZELIS: | can give you a partial answer to
that. There is, at least in terns of the tinme franes of FO A
Wit hin seven days you nmust respond. |If the state Agency needs an
addi ti onal seven days they can indicate that because it has not
been able to collect this material it provides that it needs
seven additional days. So the maxi mum wi ndow in responding to a
FOA is 14 days by the state Agency. | still amnot sure that is

enough tine for the state Agency to nmake a trade secret
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determ nati on.
MS. DRIVER: And it is not now. | nmean, the situation now

is -- | mean, you send a request in and they will send you a
| etter back saying they need at |east 45 days, if not |onger, to
respond. That is what is happening right now

BOARD MEMBER McFAWN: |s that because of the trade secret
or is that just in general, the 45 days?

MS. DRIVER: | think in some cases it is triggered by the
trade secret issue but in other cases it is just because of
backlog. And | am sure the Agency could speak to that. But that
has been ny experience with that. And | will let Deirdre
continue but, | nean, just fromthat perspective the only other
alternative to get around that is that every claimbe reviewed

and determ ned in seven days when it cones in the door. And
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there is no way the Agency can do that. And | think they fee
that way as well.

BOARD MEMBER KEZELIS: Okay. So it is not a problem caused
by our procedural rules, it is really a problem caused by FO A?

MS. DRI VER: Right.

BOARD MEMBER KEZELI S:  Ckay.

MS. HHRNER: And so if the request cane in, then the
conpany woul d have to respond. Then the Agency woul d have to
reviewits justification and determ ne whether or not that
particul ar piece of information was a trade secret. |If it were
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deened a trade secret based on the justification by the Agency
then under FO A the Agency would notify the requester that
particul ar piece of informati on has been deened a trade secret
and is not available. There would be other information that went
along with it that would be avail able, but that particular piece
woul d not be avail able under the Freedom of Information Act,
because it was a trade secret.

I nean, that's how | see those two things working together

So it does -- it does -- it can hold themback in terns of this
give and take. | think even under FO A once they have asked for
sonme information then the responder can request a tinme -- an
extension of time as well. | think, like, the Agency can ask for

an additional seven days and then it goes to the responder who
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can ask for an additional seven days or --

MS. DRI VER: No.

M5. HHRNER: It doesn't? Okay. Never mind. Take that
back.

BOARD MEMBER KEZELIS: All right. That's hel pful. Thank
you.

BOARD MEMBER McFAWN: | have one npbre question. You

menti oned that the production data is usually requested by

busi ness conpetitors. | read that at page eight in your public
comment. | just wondered how you determ ned that.
M5. H RNER: We asked the Agency. | mean, in the
26
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di scussi ons we asked the Agency has the public, the public, ever
asked for any of this information that we have clained as trade
secret and they said, no, it is conpetitors.

BOARD MEMBER McFAWN:  So this is based on representations
fromthe | EPA?

MS. HHRNER: Fromthe IEPA. And then in a separate
negotiation that is going on nowin regard to the ERMS rule in
Chi cago, we are working with an ERMS di al ogue group that includes
menbers of the environnmental conmunity. Because the trade secret
conmes up in the context of the annual em ssions report, and this
ERMS rule is taking place in the context of the annual emn ssions
report, we have discussed with the environnental comrunity

whet her they are interested in those cal cul ati ons or whether they
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are interested in the actual em ssions nunber.

And they have told us that they are interested in the
em ssions nunber. They are not interested in getting into
confidential business information. And as we have stated to them
and to the Agency, we agree that once it is an em ssions number,
once it is an enmission, the public has every right to know that
i nf ormati on.

BOARD MEMBER McFAWN:  Thank you.

HEARI NG OFFI CER SUDMAN:  Anything el se? Okay. Thank you
very rmuch.

MS. H RNER: Thank you.
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MS. DRI VER: Thank you.

HEARI NG OFFI CER SUDMAN: At this time woul d Susan Schroeder
or anyone fromthe IEPA |ike to cone forward?

Woul d you pl ease identify yourselves for the court
reporter.

MS. MORENO: Yes, Madam Hearing O ficer, Madam Chairman, |
am Lisa Moreno with the Illinois Environmental Protection Agency.
Sitting next to me is Ms. Susan Schroeder who is Associate
Counsel in the bureau of land. Her comments, as | am sure you
have seen, address essentially procedural aspects and docunent
handl i ng type of aspects of the proposed rule.

Over at the other table we have M. Don Sutton, who is the
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permt manager for the bureau of air. Next to himis M. Deborah
WIllianms, who is an attorney in the bureau of air. And they, as
you saw in M. Sutton's comments, are -- their expertise is nore
focused on the enissions aspects and a | ot of the things that
have been di scussed by IERG already this nmorning. | am sure that
they have a lot of information available to be able to elucidate

any of the points fromthe Agency's perspective.

MS. SCHRCEDER: | don't have anything newto add to ny
testinmony, so | will pass it on to the em ssions data people.
MR, SUTTON: | don't have anything new to add. | would be

avail able to respond to some of the questions that were raised

earlier to IERG if you want to restate them | guess.
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MS. WLLIAMS: | think | could just say a couple of little

i ntroductory things anyway. You will notice fromthe proposa
that the | anguage that was submitted by the parties is very
simlar. But |I think if you will review the testinmony you wl |l
see there are definitely sone gaps in the interpretation of the
| anguage. | think both parties would be glad to see in the fina
order some take fromthe Board on how they interpret whatever
| anguage they do cone up with.

| also would like to comment on one aspect of |IERG s
testinmony, which is that -- which is where the U S. EPA stands on
this whol e concept. W have had a |lot of litigation over the

| ast few years on the definition of em ssions data. The proposa
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subm tted incorporate a great deal of the definition that the
US. EPArelies upon, but it does change it significantly, and
that is in that the U S. EPA relied on the terminformtion
necessary to determ ne em ssions. Most Board opinions in the
past have interpreted that aspect of the definition, information
necessary to determ ne

I would Iike to encourage the Board to take a | ook at sone
of the docunents cited by IERG | don't think they m sspoke in
the sense that their rule does not prohibit any of what we
have -- or their interpretations do not prohibit any of what we
have submitted. But | don't feel in any way has the U S. EPA
provi ded any guidance to deal with this problem | think it has
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been as difficult a problemfor themto resolve as it has been
for us.

They have provi ded gui dance on what is always going to be
em ssions data. But when it comes down to a case-by-case
deternmination of what may be enissions data and what nay not be
em ssions data, | think they have given us really nothing to work
with on howto figure that out on. It is a case-by-case
determ nation which generally has to be made by Don and his
engi neers.

The other main issue of disagreement, | guess, has been on

t he aspect of when the sanme information is determ ned to be
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needed in a permt, will that information always be releasable to
the public when it is also contained in the permit application
or an annual em ssions report. The Agency's position has been
that, yes, that information, the enmissions data is al ways going
to be emi ssions data. Now, again, in a practical situation a
case-by-case basis that is going to become maybe nore conplicated
deci sion about is the nunber really the same nunber what these
different figures represent. | think that cones fromtwo aspects
of the | anguage. One, being that if sonmething is deternined to
be em ssions data how can you say now that it is not. The other
woul d then go back to the interplay between what is a trade
secret and what is enissions data.

I think that the Agency feels that once the information has
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been rel eased to the public as em ssions data, it can no | onger
be said to have net the definition of a trade secret. \Wen it
has been released to the public it no | onger has been protected
and probably -- nost likely in npbst situations you are not going
to have to neet the definition because it will no | onger have
been properly protected fromrelease to the public. So if you
have any ot her questions --

MR, SUTTON: By way of introduction, | have a dual role.
One, | amresponsible for all of the analysts that issue the
permts and | am al so responsible for the bureau’ FO A

activities. So | amstuck in the mddle of both of those
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activities.

MS. WLLIAMS: Don has a |ot of practical experience on how
this works. | think if you want to review sone of the exanples
that | ERG went through with you, | think he can give you a | ot of
insight to the practical matter on how these decisions are nade.

BOARD MEMBER KEZELI S: Okay. Let's go ahead. Can you wal k
me t hrough what your preferred process would be when materia
submtted to the Agency, substantially or conpletely in
conpliance with trade secret markings, so conpletely in
conpliance for your purposes -- well, actually, let's assune
substantially in conpliance for your purposes. And shortly after
recei pt of the material by the Agency a FO A request is nmde, but
for trade secret that material would be disclosable under FO A
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The question is trade secret.

MR, SUTTON: Well, the problemthat we historically have
had and to sone extent the problemwe will have in the future, is
the definition of what can be a trade secret depends on its
outcone in the permt. The Board' s decisions to date have
somewhat supported that is necessary to determine. And so we are
not, as a permt analyst, or as the permtting side of that, able
to do that determination until such point as | amat a position
to issue the permt.

BOARD MEMBER KEZELI S:  Ckay.
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MR, SUTTON: In a construction permt, that particular tine
frame would be within 90 days. | usually have to reach a
decision with that even if | amgoing to notice so | can get it
fromthat. Under Title 5, unfortunately, | have a considerable
backl og that | have had for in sonme cases close to four years
now. | only have a third of those issued. So | have a stack of
700-some Title 5 applications that have confidential information
in themthat is just sitting there unperfected. | will not be
age to perfect that until such time as | amready to issue that
Title 5 permt.

So to answer your question, what we do today is when we get
aclaimwe wite back within a seven day period that there is an
unperfected claimof trade secret in this docunment. We will
i ssue the public docunent but until we are able to determine the
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trade secret status of that, we are not able to release it. So
it basically puts it in a black hole until the permtting
activity catches up with the process of that permt. What we do
release is the public information copy that is al so provided.

Now, to get a little bit off the subject, under
substantial, we agree that there can be m stakes made in filing,
but if sonebody clains as a mstake that they failed to stanp a
page as trade secret and gave it to ne as a public docunent, that
is out the door. That is one thing that | cannot read their nind

and determ ne, well, they should have, could have, or woul d have,
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but they didn't. So if they give ne a public copy, that public
copy is out the door. | cannot be in a position where | can --
if | can't release that to the public, then they are not getting
anyt hi ng.

M5. SCHROEDER: | have to preface that Don is speaking for
the bureau of air. There is a lot nore to the Agency than the
bureau of air.

MR. SUTTON: That is true.

MS. SCHROEDER: And other parts of the Agency do it
differently. The bureau of land, for instance, because we get --
the bureau of land gets a | ot of docunments in and a |lot of FO A
requests. W have in excess of 1,000 FO A requests a nonth. It
is not possible for us to delay determ nati ons and be anywhere
near what FO A dermands. Unfortunately, FO A does not say, oh,
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you don't have to neet the seven and seven if you have ot her
procedural rules that say otherw se.

So what we do in the bureau of |and, resources allowable,
is when the docunment cones in and it is marked in any way,
whet her trade secret or confidential or, you know, any of those
buzz words, we will send out a request for a justification. So
that we need to process those docunments further up front or we
can't neet certain deadlines, FO A being one, administrative

records being two, and there are a nunber of other situations



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

where the Agency needs to produce docunents. |If we can't produce
those docunents, then the Agency is penalized in some way for not
being able to do that.

So Don is dealing with one problemthat we have had with
these rules and really even with our FO A regul ations, is that
there are different bureaus and divisions of the Agency and they
have different requirenents as to what they need and don't need
and can and cannot do with these docunents. That is why we tried
to put as nuch flexibility as we could into these rules so that
Don can meet his programmtic needs, but the bureau of |and may
have ot her progranmmatic needs, so that we need to have the
flexibility to neet those needs as well

So that's what they are doing in the bureau of |and whether
it was a permit application or a clean up site, is they would try
to push that determination up front as nuch as possible. If the
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justification was not there, if a waiver cane in, for instance,
then we would send out a letter asking for their justification
and then we try to process that as soon as resources would all ow.

BOARD MEMBER KEZELI S: GOkay. Thank you.

MR, SUTTON: So there is clearly a difference in the
process between the bureaus. Mne is sonewhat conpounded in that
historically and even in the future until it is determ ned what
that permit will look Iike, | cannot, in exact confidence, say

what is or is not a trade secret. The industry, and | would
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support that position on their side, that we will always error on
the conservative side, so they will tend to claimas nmuch as they
think is reasonably possible to do that.

There is information on the application that we ask for
that addresses a process that we don't ultinately use in the
permt. W ask what their maxi numrates of production are, what
their typical rates are, and what they would like to be limted
to. So we have nore information in the docunment than ultinmately
we show in the permt. So we and IERG are in agreenent that are
things submtted to us that goes beyond what is necessarily
ultimitely to wite that pernmit. So we have agreed that what
actually shows up in the permt itself should then, obviously,
become public information. W may have a slight difference of
opi nion on the level that goes in that pernmt and we will

probably al ways have that.
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I don't necessarily agree with the exanple that they
provided. In fact, when you have four parts in the equation and

you rel ease three of them the fourth is obvious, so there is no
sense to protect it in the first place. But that is just one
part of the application. |[If the 1,000 gallons per hour is what
they want to be linited to, they may have the capacity to do
2,000 gallons an hour and may typically only use 500 gallons an

hour, both of those would have a conpetitive advantage to their
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conpetitors and woul d not be rel eased under our scenario, but the
1,000 gall ons woul d, because that is necessary to determ ne what
is enforceable as a practical matter condition. So I think we
are very close in that concept.

Again, we are little concerned on the process after we neke
this determi nati on what needs to be in the pernit and we have
t hat understanding with the conpany that the permt is
appropriate, then we feel we maybe need to go back and rel ease
that portion of the trade secret claimto match the permit. | am
not sure that is exactly what IERG has in nmind. But we don't see
how once we put out in the public domain a nunber, if it exists
wherever it exists, it has to be public information. 1t has now
been rel eased. So it would not nmeet one of the clains or one of
the -- | guess the concept of trade secret is that it is not
known information. So once we release it, then it becomes known
i nformati on and then we don't understand how the conpany can then
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say it has not been rel eased ot herw se.

CHAI RMAN MANNI NG But you woul d agree that you can't
release it as known information if the trade secret determ nation
is requested and it has not been made, then the Agency woul d
first have to nake a determi nation of the trade secret before it
woul d put the nunber out there.

MR, SUTTON: Right. See, that is what nmekes the whole

processi ng very conplicated because basically when we reach the
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appointed tinme of agreement on a draft permit with that
information in it, then we also have to reach an agreenent that
it is no longer a trade secret. So both have to be done
si mul t aneousl y.

BOARD MEMBER KEZELIS: M. Sutton, can you estimate the way
Ms. Schroeder did, how many FO A requests your bureau receives?

MR, SUTTON: We receive approximately 200 FO A requests a
nonth and we allow nultiple requests per -- nultiple sources per
request. So we typically keep track of how many FO A requests we
get and how many sources that inpacts. The number of sources it
i npacts a nonth is roughly 275.

MS. SCHROEDER: The nunber of sources for the bureau of
| and woul d be considerably | ess than 1,000. The 1,000 nunber
that | received fromthe bureau of |and was the nunber of -- they
are counting each individual request, but each request from M.
Brown could have four sites that he wants to see
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BOARD MEMBER KEZELI S: | under st and.

MS. SCHROEDER: So we could nultiply between 1,000 and
4,000 actual sites, but the nunber of paper requests coming in
are 1, 000.

CHAI RMAN MANNI NG Has it been your experience at the
Agency in both your bureaus, as suggested and understood by | ERG

that the requestors are nore often from conpetition than they are
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from the general public?

MR. SUTTON. We provided that information to | ERG and we
basically did three types of -- the predom nant requests we get
are fromconpetitors, litigants in lawsuits and what we cal
vendors. So those are where the predom nant requests are, with
the vendor being the guy that sells boilers and would like to
know who uses boilers within the state, so give us the |ist of
boilers greater than 10 million BTUs in the state. So those are
the ones that we nornmally get along this |ine.

When the public asks for information they are usually very
satisfied to get a copy of the permt and what the annua
em ssions are and they do not necessarily ask for the application
itself. So they just rely on the permt and quit there.

CHAI RMAN MANNI NG When you say public, you nean the
envi ronnental organi zations, the Sierra C ub or whoever?

MR, SUTTON: Right. They are predom nantly happy once they
get the permt. And they ask us for annual em ssion reporting
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i nformati on and we give back the summary of that on what is the
annual emission. So they like to know what the permt allows and
what they have been doing, and that is howit historically has
been done and they have been satisfied with that.

MS. SCHROEDER: Don seens to satisfy thema lot. 1In the
bureau of land we are dealing with clean up sites and we have a

lot of citizen interest, a lot of Sierra Club and environnenta
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group interests. W have interests from everywhere and they want
all kinds of information on the landfill or the clean up. W
have the U S. EPA wanting information. W get requests from
everywhere. | think that Don's top three woul d probably be our
three, but a very close fourth would be this other group. And
they are very interested in specifics, and they will come in and
they will sit there and will review a file for a week. They
won't just take a permit and go hone.

BOARD MEMBER KEZELI S: These are nei ghbors or residents?

MS. SCHRCEDER: Ri ght, or people who have had cancer and
are trying to figure out what the source is, and groups through
siting, you know, they want to see what the conpany has done in
anot her location if they are planning on siting in their
nei ghbor hood or whatever. There is a wi de range of people that
come in to the bureau of |and.

MS. WLLIAMS: | would like to point out really quickly,
too, that even though we are definitely in agreenent with | ERG
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that at this point in time citizens do not have a |l ot of interest
in this type of information, the Clean Air Act envisions that
public citizens will have the ability to enforce the Clean Air
Act in the same way that the Clean Water Act permts have been
enforced. The issue that has been a problemw th, you know,

getting these permits through the U.S. EPA is that you can't
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necessarily just | ook at a nunmber on the pernit and | ook at the
actual nunber and get back to what it takes to enforce a permt.

In the sane way that in a water pernit effluent data is
al so rel easable. But effluent data is just the nunber of what
comes out of this pipe. But in the air context we are talKking
about cal cul ati ons, and you have to go through -- it is not an
actual nunber very often, what is actually com ng out of the
stack. It is a nunber that is calculated and a |lot of things are
gone through that at this point in tinme nost citizens in Illinois
probably woul d not even know how to begin to do that, actually do
it as a practical matter. But in terns of the statute and what
the U S. EPA expects our permtting decisions to incorporate,
that should be a practical possibility.

HEARI NG OFFI CER SUDMAN:  Yes, Kathl een?

MS. CROWLEY: There are a couple of questions that this
sequence raises for ne. W have got sonme good data fromthe
division of air and land. |Is it that trade secret protectionis
not an issue in the division of -- excuse ne -- the bureau of
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wat er or public water?

MS. SCHROEDER: No, | think it is an issue throughout the
Agency, but you have your top hitters here. Air and |and get
probably the nost requests of anything. The other divisions are
| esser, not uninportant, but |esser in volune.

M5. CROALEY: Okay.
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MR. SUTTON: Along that |ines, having what has been the --
fromthe section manager of public water supply, they dea
predom nately with nunicipalities and they do not get a | ot of
trade secret type of information sent to themin the first place.
So that is not a big issue with them nor do they even get a |ot
of confidential business information because it is nunicipality
owned, nore or less. The waste water side, they would have sone
trade secret clains under pretreatnent type ordi nances, sone
information |like that but, again, they don't have the vol une of
FO A requests that we do, and we don't have the vol une they have.
MS. MORENO  Speaking for water, just briefly, nost of
the -- that | amaware of in, you know, the last few years, we
al so have the -- not so nuch the conpetitors, a |lot of vendors,
but we al so now are having nmore and nore FO As fromthe
envi ronnent al groups because there are a nunber of issues that
are being raised and a lot of this is in ternms of, you know, in
connection with NPDES permts and send us everything you possibly

have on every facility that could possibly be Iike this. So a
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ot of it -- you know, there is a certain amount of bulk there.

But in terns of trade secrets, the truth is water treatnent
has been standardi zed for a long tinme and so that there really
isn't anything out there in ternms of business conpetition that

woul d be of particular interest. | nmean, that's ny
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understanding, is that it is a very, very understood process.
You do it one of four ways. Nobody is using any new bugs these
days, that | knowof. So it is just -- right nowthe focus is
much nore public and environnental groups and | ooking at specific
pollutants and specific situations. | think a lot of that has
come up because of the recent changes that allow for the third
party appeals. So we get a |lot of hunting around to see if
sonmebody, you know -- if there is sonmething that sonebody wants
to appeal. Frankly, that's the bul k of our FO As right now.

HEARI NG OFFI CER SUDMAN:  Yes, Kathl een?

M5. CROALEY: | would like to, again, touch briefly on the
gui dance or lack of guidance fromthe U S. EPA on the whole
enmi ssions data definition issue, which | ERG addressed in what has
been marked Public Conment Number 15 and is roughly pages three
to seven. |Is there any additional guidance you think that the --
that the Agency thinks that the Board should be |ooking at in
addition to what IERG has cited to us? | nean, | realize you
don't agree with their characterizations.

MS. WLLIAMS: Ch, and | wouldn't even say conpletely
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di sagree with their characterization. But there is one guidance
docunent that | think -- | don't know that we cited also, but it
is the 1991 Federal Register that deals specifically wth what
fields and their sort of conputer codes are always going to be

em ssions data. It has been helpful to us in our own conputer
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codes and our own permtting lines, you know, telling us what is
al ways em ssions data. And in ny reading of the other docunents
that were cited, they were not docunents that | |ooked at when
was researching this issue because it is not the nmain focus of
the NOx SIP Call and that sort of thing. | didn't see much that
was hel pful at all in there. It is not that | disagreed. It
tal ked about it, but it really was not helpful to ne. And | have
not found anything else that has been helpful at all. There have
been a lot of articles that suggests that the U.S. EPA is also
going to ook at this issue in the future and come up with
sonething, but | don't think there is a lot out there. If you
find anything, | would love to see it.

CHAI RMAN MANNI NG So you basically agree that what was
cited by IERGis pretty nuch the place to | ook?

MS. WLLIAMS:  Yes.

CHAI RVAN MANNI NG Okay. Thank you.

HEARI NG OFFI CER SUDMAN:  Anybody el se?

BOARD MEMBER KEZELIS: Yes. Have you had an opportunity to
review the approach that | ERG suggests with respect to trade
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secret clains pending as of the effective date of the new rul es,
that material for which a trade secret claimhas been made, the
process has not yet been conpleted, and | am sure there are many,

many, many docunents in that situation.
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M5. SCHROEDER: | think there, at |east fromthe bureau of
| and' s standpoint, we are in agreenent with | ERG

BOARD MEMBER KEZELIS: As to unlimted waivers?

MS. SCHROEDER: Yes, that would be fine. | think an
i mportant area of agreenment that we have is that until we nmake a
determination we will keep the article as if it were determ ned
trade secret. That would be across the board.

BOARD MEMBER KEZELI S: Ckay.

MS. SCHROEDER: The bureau of land is going to try to and
it has made substantial efforts in going back and cl eaning up, if
you will, the documents that have been submtted prior to you
acting on this part.

BOARD MEMBER KEZELIS: WMaterial in the pipeline, as it
wer e.

MS. SCHROEDER: Pardon ne?

BOARD MEMBER KEZELIS: Material in the pipeline, as it
wer e?

MS. SCHROEDER: Right, exactly. | think the bureau of air
has a unique permitting situation there which is going to create

some conplications. | think the whole Agency as a whole is
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trying very hard to deal with these docunents right up front
before conplications arise. | have been involved in a nunber of

t hem where years have gone by. The conpany doesn't even know

what it has that is a trade secret, which if you were trying to
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get a date certain we would have probably thousands, hundreds of
t housands of FO A requests from conpani es thensel ves because they
don't realize what they have with the Agency that they have

mar ked or not marked. Then we run into problens with the
conmpani es because the people that nade the initial decision are
no |l onger with the conpany, and then they are trying to recreate
why it was even determ ned a trade secret in the first place.
And it just -- it creates a situation where we have a docunent
nightmre at the Agency. So we are trying to -- at |east at
various parts of the Agency where we can, we are trying to dea
with those docunents as soon as possible.

MR, SUTTON: | brought sone pictures, which I will |eave
with you. This is the Staley's Decatur facility. This is their
hi storic operating and construction permt stack of files. There
is three different shots. And this is |I think probably the nine
vol une set of their Title 5 applications. So along those I|ines,
this is basically from 1972 to current, and that is operating and
construction permts of which sone have been perfected and sone
have not. And the other -- when the conpany would ask for a
construction permt oftentinmes it would ask to be incorporated
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into the existing operating pernmt. The operating pernmt ran
every five years. Staley's actually had at one tinme 263 separate

operating permts. They did things a little different than nost
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people. They got a construction permt and then an operating
permt.

But they would al ways cl ai m whatever material | presented
previously is trade secret and | want to incorporate it in this
way, so they would tie themall together. So every -- you know,
they don't go back and tell us what it was. They would say if |
clai med sonething previously, please keep it that way. So if
they were forced within 180 days, or we were, to cone in and
clean up that file, |I would say we woul d have to have reserved
parking for all of the attorneys to cone go through all of the
files, because that's what they would have to do. They have no
i dea what they have claimed. So we agree that we would like to
keep that as trade secret until there is a point in tinme where
there is a FO A request and then have themclean it up and
rel ease it that way.

MS. SCHROEDER: W do al so have a problemw th the
substantially, which was touched on once before. It is very hard
for the Agency, when you are trying to push that kind of paper
to determ ne what is substantial conpliance. |[|f our decision is
appeal ed then you have further delays in producing that docunent
either to the public, a judicial body or to an admi nistrative
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body. There are a nunber of instances that | can think of where
they mi ght not have a claimletter, they m ght have a docunent

mar ked but it is not marked on the front. It is only marked as
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you get into the docunents, each individual page.

As you are going through files |like you have seen in the
pi ctures and you have a seven or a fourteen day deadline, we
can't exani ne each piece of paper. The rules, both the FO A regs
and these regs are designed so that when we | ook at a docunment it
is clear on the face of it what the intent of the party is. |
have counsel ed many tinmes that we cannot second guess the intent
of a party. So we really need to have it marked properly. |
don't feel the rules are onerous. It is a letter sinply
i dentifying what the docunment is that you are claimnmng, the
docunent itself properly marked and then generally we get
wai vers. We do not get justifications. | don't think it is that
onerous. |If, in fact, the material which | believe is very
sensitive, conpetitor sensitive, then | would think that the
conpani es woul d go that small anount, in ny opinion, to have it
protected, at least identify it properly so that we know what to
do with it. | believe that the word substantial is going to
create a |l ot of appeals and it is going to be a long tinme before

that word substantial is really flushed out for all parties. |

see that as a problemfor the Agency in resources. | see that as
a problemfor industry in that they will not have certainty as to
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what is substantial and what isn't in the information that they

obviously feel is worth a ot of nobney to them
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It is going to create a lot of work for the Board, because
sooner or later that word will need be flushed out. And then
hopefully it is flushed out in enough detail that we can pass
that along to all of the people that are working in all of these
di fferent bureaus and divisions so that we are all doing it the
same way with these fine lines. So | would just encourage as
bright a Iine as possible on that one. | think it will save a
| ot of work for everyone in the long run

MR, SUTTON: Another thing that -- | don't know if --
think | and probably runs into this, too, but the bureau of air
the application itself is nore or less a starting point in the
journey. It is not the end point. The conpany has a strong
desire to build sonething, they know that. They know what the
current enmissions are. They want to build that in the npst

expedi ti ous way that keeps themin conpliance. So oftentines we

have to cone back to them and say, well, the 1,000 gallons an
hour you proposed will not make it because you will trigger PSD
or you will start a new source review. So they say, well, can we

cut it back. So we start beginning the negotiations and we end
up with a nunmber, and the nunber may end up being 870 gallons an
hour, and that's a nunber that equates to |l ess than a 25 ton
increase and it keeps them out of new source review. So that's
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the process. So the application is growing. Simlarly, in our

Title 5 applications now that are four years old, once we start
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reviewing them oftentines the first thing that the conpany says

is will you please send that one back and we will give you a new
one.

So what we have -- we cannot do that currently, but we say,
wel |, just send us another one and we will keep both sets. So we

have conpl ete redoi ng of those nine vol unes because, again, the
conpany's outl ook on things has changed and the personnel has
changed and oftentimes those are subnmtted by consultants because
of time crunch and then they say, well, if we had tinme to | ook at
it differently we would not have presented it in that fashion
So we are getting conplete rewites of those Title 5 applications
and they are actually getting better. So we not conpl ai ning
about that. Again, we have this large stack of information with
a lot of clainmed trade secret in there because nost of the
informati on we ask for is related to their production, use of raw
mat eri al s and capacities, and so they have the desire, and
rightly so, to claima lot of that as trade secret. So we are
getting trade secret piled on to trade secret and piled on to
trade secret. And we are not in a position to then decide truly
what is necessary to the public until we have that pernit
drafted.

MS. WLLIAMS: On that point, really quickly, | think that
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though it was not covered in the conments that | know of, the
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Agency agrees with [ERG that it is desirable to have this give
and take back on forth on the trade secrets because |ike Don
said, that is howthe permtting works anyway. But | don't agree
that the schene presented in ternms of the deadlines or when we
have a FO A request and there is a clai mpending, where they ask
to have 45 days to respond and all of that, | think that those
narrow dates that were presented -- the broad dates, | guess, the
specific time lines and the length of those are a little bit too
far in countervailing the needs of FOA and the need to try to do
it as quickly as possible to come to sonme resolution that will
lead to a response under FOA. | don't know that we presented a
better counter, either, but it is definitely a balance that needs
to be struck.

HEARI NG OFFI CER SUDMAN: Does anybody have anynore
questions for the Agency?

BOARD MEMBER McFAWN:  Ch, | did. | was thinking about what
she just said, so give nme a nonent.

M. Sutton, | think it was in your comments that you fil ed,
you, at page four, said that the Agency and industry groups are
in agreenent that information that nust be contained within a
permit will constitute em ssion data and, therefore, be
rel easable to the public. Then you go on to say, it seens clear
to the Agency that once a permt has been issued this information
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is also rel easable when it appears in a permt application or an
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annual emi ssion report.

When | read the | anguage that Ms. WIllians presented in her
comments, | was under the inpression that the supporting
i nformati on that was used to deternine the enm ssion rate, for
exanpl e, nust be contained in the permt before you release it.
But based on your comment, it sounds to me like you are going to
rel ease the pernmit application and the annual em ssions report
and the information contained in there if it was used to devel op
the nunber in the permt. So | am wondering which route do you
want us to go or does the Agency advocate?

MR SUTTON: Well, | guess nmy logic is -- and, again, we
can argue with the conmpany and/or | ERG on what |evel we need in
our permit. But we clearly think that the pernmit has to have
l[imtations that are enforceable as a practical matter. And
because of what Debbie says, you don't have direct neasurenent of
what the enmi ssions are, we have to have the conpliance
determination nmethod in the permt.

BOARD MEMBER McFAWN:  So you would put that in the permt?

MR. SUTTON: Right. But, again, keep in mnd we have a | ot
more information than that presented to us. So like |I say, the
conpany tells us what the naxi num production rate is, what the
typi cal production rate is, its average and also what is called
its potential to emt, which is basically the hourly rate tines
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the nunbers of the hours in a year, which is 8,760. So we have a
whol e range of nunbers to choose from which may not al ways be
relevant. W figure all of that stuff can stay a trade secret,
but where is a nunber that we have to put in to assure
conpl i ance.

So once that nunber is determ ned and then we have to have
a nethod to show that conpliance. So for whatever reason you get
there, you have to have that in the permit. So it cannot just be
you are limted to ten tons a year. You are limted to ten tons
a year because you are going to do this and this and this to
assure that you are less than ten tons. Once those itens are
identified, we feel the permt itself is a public docunment. So
all of that information is available. So you will have the ten
ton limt and you will have how you got there. And if how you
got there says you are going to take a 1,000 gallon an hour limt
on your usage, that then becones public information, because it
is a key part of that equation. |If that sanme 1,000 gall ons per
hour is contained over here in the pernit application, once it is
public information or we agree it should be public information
we feel they need to release it fromits trade secret claim
because how can it be a trade secret over here and rel eased over
here. That's what we are dealing wth.

BOARD MEMBER McFAWN:  Okay. So you would put the equation
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MR. SUTTON: In the permt.

BOARD MEMBER McFAWN: -- the permt? Okay. Thank you for
expl aining all of that, because |I wondered how you were going to
handle it. Then naybe you could address this fromthe | ega
standpoint. Wuld this be an appeal as a pernmit or would it be a
trade secret appeal or both?

MS. WLLIAMS: Well --

BOARD MEMBER McFAWN:  And we might also ask |ERG to al so
address --

M5. WLLIAMS: It has to be resolved in terns of how we
will process themonce the rule conmes out, | guess. | don't
t hi nk we have deci ded.

BOARD MEMBER McFAWN:  COkay.

MS. W LLIAMS: Because we have the option of saying you
have clained information on your pernmit that is trade secret that
is not sufficient for us to wite a pernmit that is releasable to
the public. Therefore, we would have to deny your permt
application. There is no -- | nmean, we could do that. That is
not the way we do things now. Typically we work it through. W
al so could instead, then, issue a trade secret denial saying this
information is not trade secret because it is em ssion data and
it must be contained in the permit. | think that's the way the
| egal department envisions it working. And then the time period
to appeal would run. Then after the appeal period on the trade
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secret determ nation had run, you would go forward with issuing
the draft permt to public notice and you woul d know what was
protected now and what wasn't. Does that nmke sense?

BOARD MEMBER McFAWN:  Yes, it does. Thank you.

MR. SUTTON: One point of clarification. W have roughly
8,500 sources in the State of Illinois that have an air permt.
Very few of them have trade secret clains in them W have 760
sources which are Title 5 sources, which are the | argest
i ndustries in the state. And probably in air only 400 or so have
actually clainmed trade secret. The other 300 have not. But it
is the very largest sources and the nost articulate and legally
represented sources that have that. And the people we have npst
of our permits with are those |arge sources. Again, it is not a
uni versal problemthroughout all of those sources because nobst of
them don't understand or don't care that those limts are there.
But it is very critical to the larger sources in the state that
this informati on be clained, and they are very protective of
that. So, | nmean, the appeals we have had today on trade secret
have not been on how we have dealt with the trade secret and the
permit -- | nmean, the application, but how we have dealt with it
in the permts.

BOARD MEMBER McFAWN: | have kind of a simlar question.
You nentioned the public information copy is often provided as
part of the pernmit application; is that right? 1Is that what you
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wer e sayi ng?

MR, SUTTON: Well, when sonebody submits to us a trade
secret application, they also have to provide a public
application at the same tine. So basically what they do is
submt an application with all the stuff we wanted marked trade
secret and circled and indicate what they want clainmed as a
trade secret and then they give us a public copy where those
things are left blank, and the cover page basically says bl ank
i nformation has been clainmed trade secret.

BOARD MEMBER McFAWN: Al right.

MR, SUTTON: And we provide that to the public. So we get
dual copies.

BOARD MEMBER McFAWN: Does the bureau of land get that type
of package?

MS. SCHRCEDER: | can't say that every single thing that
cones in. They are all different. But, yes, a lot of tines we
wi || have a docunment clained trade secret with the trade secret
information in it, and then we will have what we call the
sanitized version where the trade secret information has been
lifted, but there is still some information there that we can
provide to the public. |If we go ahead and ask for the
justification and we agree with the conpany then that is rea
handy for us, because if we have a FO A request we get the
sanitized version. And if it does not work out that way then
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ot her docunents have to be created. But, yes, | have seen that a
ot of times, and | have also not seen that a |lot of tinmes.

BOARD MEMBER McFAWN: Okay. Thank you.

MS. WLLIAMS: And that's you what envision, correct, |
think, in your proposal, that they subnit a second copy?

MS. SCHRCEDER: Right. Yes, that really helps.

BOARD MEMBER McFAWN:  And it is being done in practice?

MS. SCHRCEDER:  Yes.

BOARD MEMBER McFAWN: Ckay. Thank you.

HEARI NG OFFI CER SUDVAN:  Anyt hi ng el se?

CHAI RMAN MANNI NG Yes, | do. So going back to Ms.
Hirner's equation, "A" plus "B" plus "C' equals the em ssions
data, Ms. Hirner has set us up, | think, with a very nice exanple
that was easy to understand that there may be two parts of that
equation that would be m ssing because they would be clained
trade secret. | think the throughput was one exanple and the
control factor was the other exanple. Do | hear you saying,
then, M. Sutton, that you could never see a scenario where two
of those parts of the equation would be clained trade secrets?
mean, it would seemto ne that you could still enforce the nunber
wi t hout having all parts of the equation in the permt.

MR, SUTTON: Well, our practice has been and will continue
that we have to have the enforceable limtation in there and then
a conpliance determ nation. So we, in fact, would submit in the
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permit the equation. So the equation will always be there and
the listing of the conponent parts will always be there. That is
the nmethod of the determ nation, because they do not have direct
measur enent, because they don't have continuous em ssion
nonitoring of that particular unit they have to have sone neans
of determi nation. Most of our rules are witten around sone

| evel of an equation and we |ist what the conponent parts are.

My argunent is, and even the same one, is if you clearly know
what the em ssion is and you clearly know that the factors that
you are using is based on a U S. EPA known factor, that is public
i nformati on, you have to |ist what the control device is.

Now, whether you list the actual efficiency of that, there
is an assuned ratio of that, and it won't take a rocket scientist
to figure out what the unknown conponent is. You know a bag
house is going to be 90 to 95 percent efficient. W know a
control device or a control flare is going to be in a 98 or 99
percent level. So you can quickly deternmi ne a range of that
t hroughput within ten percent, if you will. So there is no
particular reason to try to hide that. Again, we have not run
into too many sources who have said if | need that particular
[imtation they would be unwilling to let us release that. So we
have not run into that particular problemto any great degree.
Once they want that permit, because they need to have that
limtation be enforceable as a practical matter to get it past
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So | don't think that we are particularly going to hide
anything in that particular shell gane. But | do agree that we
don't necessarily have to tell them what the maxi mum potential to
emt or averages because they won't be equal to that nunber.
That nunmber will be sonmewhere bel ow the maxi mum probably
hopefully above the average in typical but at sone confort |eve
nunber that they can live wth.

BOARD MEMBER KEZELIS: M. Sutton, what do you point to
that necessitates your including all of the elenments of your
equation in your permt?

MR, SUTTON: Well --

BOARD MEMBER KEZELI S: \What drives your decision that you
need to have that in there?

MS. WLLIAMS: | think if you want a detailed explanation
we shoul d maybe respond to that in witing. There are a conpl ex
sort of number of guidances fromthe U S. EPA that are put
together and it is not one clear requirenent that tells us what
needs to go.

BOARD MEMBER KEZELI S:  Ckay.

MR, SUTTON: Well, yes, | agree. | nean, there are a
nunmber of gui dance docunents under PSD and new source review
whi ch say what conditions nust ook |like to assure that and we
rely on those. W rely heavily on federally enforceable state
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operating pernmits to put in conditions that people avoid Title 5.
In that particular case those linitations were sought voluntarily
so compani es voluntarily ask for those permts with those
l[imtations in them W issue roughly 1,800 of those and had no
probl emcl ai mi ng trade secret on any of those. Because the
conpany's desire was to avoid Title 5, they were nore than
willing to say limt ny throughput to this nunber to assure that.

In Title 5 or in the Clean Air Act pernmits, the cap permts
we call them that we do for Title 5, again, we have to, under
39.5, again, put inalimtation to ensure how you are going to
get there. So we would also cite 39.5 of the act as giving us
the ability to put those conditions necessary to assure
conpliance. But we can give you a further breakdown of that if
you want .

BOARD MEMBER KEZELIS: Okay. | think that woul d be
hel pful. | think some further discussion with respect to this
i ssue that appears to be pretty central to both sets of
partici pants today woul d be hel pf ul

HEARI NG OFFI CER SUDMAN:  Yes, Richard?

MR. MG LL: This is really a question for IERG if |
coul d.

CHAI RVAN MANNI NG Woul d you mind identifying yourself for
the record, Richard? | think we forgot to do that w th Kathl een

t oo.
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MR. MG LL: Richard MG 1I.

CHAI RMAN MANNI NG Thank you. Go ahead.

MR, McGEA LL: The question is it sounds |like there may be
di sagreenents between | ERG and the Agency on what should go into
a pernmit on a given case. But once the conditions of the permt
are established, would | ERG agree that what goes into a permt
shoul d be publically available? You would not be suggesting
mai ntai ning trade secret protection of those conponent
calculations once they are in a permt?

M5. HHRNER: No, we are not. W think there can be sone
negoti ati ons about what you have to go through, which the Agency
and the conpany can do, to cone up with what has to be stated in
the permit so the permit may be enforceable. There are other
states -- ny understanding is that there are sonme other states,
for exanmple, that if you had "A" tines "B" tines "C' equaled "D’
in the permt, that the pernmit would be issued with "A" bl anked
out and "C' blanked out. GCkay. W are not contending that at
all. W are not saying that once a factor is placed in the
permit, that it should be blanked out in any way or it could be
clainmed as a trade secret anynore.

What we are saying is that there are instances that nunbers
were used to determ ne what those cal cul ati ons should | ook |ike.
And, again, | have a little trouble with this because | admt

that | amnot an engineer. | have talked with engineers who are
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| ERG nenbers. But, for exanple, let's say that in the permt
docunent itself the throughput was 850 gallons of paint. That
was the nunber that they ended up using in the pernit, the

t hroughput, and the tines sonmething, tinmes sonething. But that
in the permit application docunent and, again, am| sure that
this will ever happen? | don't know, but | understand that there
are instances where it could happen. That in the pernt
application or in the application materials that went in, at sone
poi nt that 1,000 gallon per hour throughput nunber was stated in
the application naterials.

That actual honest to goodness capacity that the plant has
is the information that is the trade secret, coupled with sone
other things. Because | think they can do many things with the
calculations to make themwork. | think that is probably true.
But whatever in the pernmt application and material was that
states what the actual throughput nunber is that the conpany
wants to have protected as trade secret, even though you have 870
gallons in a permt and that is throughput per unit, our
contention is that whatever throughput per unit was the nunber
used in the application to get there, that is inportant to be
protected. O when you report the em ssions in the AER report,
again, we are saying report those em ssions but whatever
t hroughput nunber that was used to verify that cal culation in AER

report that we think is inportant to keep as a trade secret they
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shoul d be allowed to keep it as a trade secret.

If, for exanple, in the pernmit it came up with 870 gall ons
per unit and the actual trade secret was 870 gall ons per unit,
but the conpany agreed that it had to be put into their permt,
at that point it could no | onger be protected as trade secret.

It is public information. | think that, you know, if we are

| ooki ng at you have 8,000, or 8,500 permits and you have 750 big
emtters and you have 400 where this is an issue, and Don has
said when they negotiate with the conpany if it has to be stated
in the permit it has to be stated in the permt and we agree that
isit. But if the nunber is any way, shape or formdifferent in
that application then it is true trade secret. The way it is in
that application or the way it is in the AER report need not be
rel eased. It can be protected as trade secret. The nunber that
is released to the public is the nunber they are using in the
application. Does that nake sense?

MR, McG LL: Yes. Thank you.

MS. CROWLEY: And then just to play this through
adm nistratively, let's assune that the permt -- at the end of
the permt application process the pernit is denied for whatever
reason. |Is it your position, then, that any information in the
application that has been clained as a trade secret renains as a
trade secret?

MS. HIRNER: Yes. It has been denied. So, obviously, that
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i nformati on has never been rel eased.

MS. WLLIAMS: Can | followup, please?

MR, SUTTON: Let ne just add one quick comment to that. W
could have a situation where we and the conpany agreed to take a
permit to public notice, and once it is in public notice then it
is public information. For whatever reason information can conme
forward through the hearing process would force denial of the
permt and we woul d have already release the information. That
is rare but, | nean, that would be one caveat to that scenario.

M5. WLLIAMS: | amnot sure | understand as an
adm nistrative matter how you envision enforcenment cases with the
Attorney Ceneral before the Board working, and how woul d you |ike
to see the Agency treat the information in the AER that you fee
would be -- is still protectable. Do you still feel we have the
right to give that information to the Attorney CGeneral as part of
an enforcenment case? Because they don't have these rules. |

don't know that these rules would apply to them

M5. HRNER: | tell you what, | will have to get -- | am
not an attorney. | don't understand. So, | nmean, | can't even
follow the question. | amsorry. So | don't know what you are
aski ng.

MS. DRIVER: | know there is some provision in the Board's

proposed rul e for agency to agency transfer of information. |
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point included in that. Maybe that is sonething that can be
| ooked at.

M5. WLLIAMS: | don't know the answer either

MS. DRIVER: Yes, | think we maybe have to think about that
and get back to you on it.

CHAl RMAN MANNING:  We will look at that as well. That's a
pretty good i ssue for sonmething for us to look at. It would seem
to me that if through the process it has been declared to be a
trade secret, that trade secret determ nation needs to be a
determ nation that is protected by all governnment entities, no
matter who they are. | nean, | have sonme concerns with the whole
State Records Act and Freedom of Information Act. It seens to nme
if the Agency has declared something to be a trade secret and it
goes off to the Secretary of State's office in six years it
should still be a trade secret. The State Records Act shouldn't
trunp and all of the sudden it becones public information
That's a concern | had even before we wal ked into the hearing
here today. So we will | ook at that issue as well to see that
i nterplay between the Agency and the Attorney General's office.
But it would seemto ne that if it is a trade secret under the
law, it is trade secret under the |aw, and that ought to trunp
any other sort of informational gathering under other |aws.

MS. SCHROCEDER: We have -- the bureau of land has a form
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with a FO A request that they sign that whatever clainms that we
have just -- whatever clains we have accepted, that they wll
al so treat those the exact sanme way. But it would be nice to see
it in a rule.

M5. MORENO | would -- something just occurred to ne.
There is an old case involving banking where a -- it was an
admi nistrative type of situation and the bank withheld certain
i nformati on as confidential, and did not -- it was not nmade part
of the, quote, public record. The appellate court overturned --
just sonething to think about and find that case -- the appellate
court overturned the determ nation because the appellate court
said in an administrative matter everything has to be on the
record. Since there was stuff that was wi thheld fromthe record
because of -- this is an old case, renenber. Because of the bank
statutes or whatever the appellate court threwit out. So there
is lurking in the weeds that issue. Obviously, there are al
sorts of things that have been devel oped by the Board over the
years for in camera consideration, etcetera, etcetera. But |
woul d warn you that there is a case out there that has been
foll owed that sonetines people have to nake a choice, and it --
this was a question where the bank was trying to do sonething and

it didn't get to do what it wanted to do because it was unw | ling
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1 that is not necessarily the situation which would apply very
2 often in what we have been discussing today, but it is one of
3 those sl eepers out there.
4 CHAI RVMAN MANNI NG:  Thank you. We will | ook for that and
5 amsure we will find it.
6 BOARD MEMBER McFAWN:  Coul d you look for it as well?
7 CHAI RMAN MANNI NG But we are being guided nost definitely

8 by the fact that the Environnental Protection Act does allow for

9 trade secret protection.

10 MS. MORENO: Sure. | understand that. It is just that in
11 terms of straight administrative |law and how -- | think I -- |
12 don't think | have ever -- | know the case, but | don't think

13 anybody has ever used it before the Board, but it is out in the
14 weeds there.

15 CHAI RMAN MANNI NG Okay. Thank you.

16 BOARD MEMBER McFAWN: | f you happen to find it please |et
17 us know.

18 MS. MORENO:  Sure.

19 MS. SCHROEDER: For the record, 2 Illinois Adm nistrative
20 Code 1828 does not apply to trade secrets.

21 CHAI RMAN MANNI NG:  Thank you. That helped. | have it

22 sitting right here. Good. Thank you.
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HEARI NG OFFI CER SUDMAN: Does anybody el se have any
comrents for the Agency, questions? | will mark your photographs
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as Exhibit 1 and include themin our file.
(Wher eupon sai d photographs were duly marked for purposes of
identification and entered into evidence as Hearing Exhibit
1 as of this date.)

HEARI NG OFFI CER SUDVMAN: | would also like to clarify for
the record that ny references to Kathleen is Kathleen Crow ey
fromthe Pollution Control Board and Richard McG I, also from
t he Pol lution Control Board.

If there are no other questions for the Agency, thank you
very much. | would like to ask if anybody el se has any comments
or questions, anything that has not yet been addressed?

MS. MORENO:. Can we go off the record just a mnute?

HEARI NG OFFI CER SUDMAN:  Sur e.

(Di scussion off the record.)

HEARI NG OFFI CER SUDMAN: Okay. W are back on the record
now.

We will entertain one nore conment regarding tax
certifications by the Agency.

Woul d you pl ease identify yourself again for the record.

MS. MORENO. Thank you. M nane is Lisa Mreno. | am an

attorney with the bureau of water, and I amthe attorney who
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As a preface, | would Ilike to say that tax certifications,
as the Board knows, are a create of the Property Tax Code.
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However, there are two nore taxing statutes which are rel evant,
the retail occupational tax and also the use tax. Both of those
have identical |anguage in terns of pollution control equipnent
and the courts have construed themtogether. So that there is a
body of |aw out there which is not Property Tax Code law. In
fact, there are only two or three cases that have ever been
deci ded by the appellate courts dealing with the property tax
aspect of the pollution control equipnment and the prinmary purpose
test. Most of the action has been in the use tax and also in the
sal es tax, because the |anguage is identical

Now, having said that, it is inportant that the Board
understand that the tax certification process, whether done by
the Agency or the Board, is the first step in property assessnent
and not an end to itself. And the process that the Board has
chosen, the petition process essentially, which is quite sinilar
to the adjusted standards and other shall we say deviations from
statutory or regulatory matters are an end process. And while
am not suggesting that the petition node is inappropriate,
woul d I'ike to suggest to the Board that the Board also include a
formwhich is -- and that will be made available to the Board.

We use an application form This application formwas devel oped
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t hese environnmental related things that we are | ooking at to make

sure that this qualifies, there are such technical things as tax
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i dentification nunbers and | egal descriptions, and al so because
this is the sort of beginning process of a tax assessment and the
whol e purpose of this is to be able to be assessed at 33 and a
third percent of the value of the property, there is also
specific financial information that is in our formthat the
Department of Revenue asked us to ask for

Basically we -- what we do is we get the application, we
look at it, we get -- | have | ooked at past statistics and we get
a lot nore applications than you mght think given the fact that
we have only had one permit appeal in recent history -- well, one
permt appeal involving three permits. But, in fact, we can get
up to 100 applications per year per bureau of water or bureau of
air. The bureau of land, | don't believe has anything or | am
not aware of any tax certifications fromthe bureau of |and.
And, in fact, when this process was first del egated by the first
Board to the Agency, the review was del egated to specific people,
to Tom McSwi ggin, who is still there, and to Oto Kline in air
who isn't, but Don Sutton, who is here, is sort of his successor

Essentially, these applications cone in with the

information with a portion there for a justification description
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anal ysts who are responsible for that particular type of industry
or maybe even the specific, depending on the conpany, maybe even
that specific conpany, say, if it is a |arge conpany.
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Now, one of the things that the Board rule seens to
indicate is that you anticipate that this process would apply to
new facilities. In fact, there isn't anything in the statutes,
in the taxing code, that say new versus old. And what happens is
there are sone conpani es, for exanple, who have chosen not to
apply for tax relief for community relations or other reasons.
There are sone conpani es who have chosen not to -- it is not that
t hey have chosen not to, it is just that they don't know about
it. W anticipate that with the electric deregulation and all of
the sal es that have gone on there is a conpany and | am not sure
whi ch one, but there is one of the utilities which, as a matter
of public policy, did not seek tax certifications. Now, a |ot of
their facilities have been sold. And it nmay well be that what
happens is that a new conpany cones in and they start to do a
review of their assets and send it down to the tax departnent and
the tax departnent says, wait a mnute. You have all of this
stuff that you have not applied for

So it is possible that you will get applications for
preexi sting equi pnent, the people just didn't realize was

possi bl e or where they hadn't chose. Mst of the tax
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of the time in air, bag houses, things like that. In water there

is a certain ambunt of industrial types of equipnment, but also

where we have -- where we have had a big growth recently in the
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| ast few years has been hog lots, those types of things, where
the | agoons are treated as pollution control equi pnent and things
like that. Then the farm cheni cal operations, where the Board
recently found that the housings around the places, the FS feed
pl aces where farmers go in and get fuel to use in their tractors,
where those are covered

Every once in awhile we do get things that don't fall into
neat categories. |In that case what we do is what | can only
refer to as is it bigger than a bread box test. The courts
have -- there is a wi de spectrum basically, of decisions in
ternms of individual situations. As you know, researching the
i ndi vidual situations is nore difficult than a principle of |aw
But the courts have said basically things that -- for exanple,
things that are pertinent to a recogni zed piece of pollution
control equipment. One of the early cases was you had the input
and the output. The output piece was certified. The question
was, was the input piece certifiable. The court said, |ook, you
don't have output without input, so it is a pertinent. Those

types of things. So there is a wi de range of factual situations



20

21

22

23

24

10

11

12

13

14

15

16

17

18

19

out there. As | said, nost of themare pretty routine.

The Departnent of Revenue operates seasonally, which is not
surprising. So they basically take the position, and this is
anot her reason why we need have sonme sort of -- the Board needs
to identify date certain upon which the application, the thing is
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applied for, because the Departnment of Revenue, the certification
rel ates back to the date of application. And with our
application fornms that has been a fairly easy way to, you know,
get a date stanp sonmeplace. | would strongly encourage the Board
to devel op a form or whatever where you have a date certain that
you can | ook at. Because this goes to the Departnment of Revenue
and then to the | ocal assessors, and so that -- this is one of
those areas where | think it would be useful to have to be able
to have an al ways recogni zabl e date because, again, this is our
experience with the Departnent of Revenue, is that, while the
Agency processes these things as quickly as we can, the
Department of Revenue does not want to necessarily see them unti
about a nonth before April 15th, and this is a seasonal |oad type
of thing. So that sometines we will submit a certification that
will sit over at the Departnent of Revenue for, you know, up to
ten nonths. But that is not sonething that guides us, and | am
not suggesting that it guide the Board, but | am pointing out
that this is part of a kind of an interesting process.

Revenue, once the certification is done and off to revenue,
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then revenue pretty nmuch takes over. And revenue will track
t hrough annual reports, whether or not the conpany is still --
still qualifies for the tax certification. So that there is
no -- so that once it is done, it is over with as far as the

environnental aspect of it. And there are reviews to nake sure
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that sonmebody is not claimng -- continuing to claimfor a piece

of equi pnment that is gone or whatever. But that -- what | am
trying to say is that there is no enforcenent aspect of this type
of thing whatsoever. It is just purely an up front determ nation
for the Departnent of Revenue, does this qualify or not. And it
is alittle different because, again, since it is the beginning
part of a process over which we have no control or we have no
interest, but we are giving information to the Departnent of
Revenue that it needs since we are the beginning point.

Now, | will, obviously, subnmit all of this in witing with
the exanmples of our forms and | will also give you sone -- a
breakdown of the types of things that we have seen before, and so
that you can get a good handle on this. | nean, this process
was, you know, statutorily delegated to the Board and the Board,
| think, for manpower and ot her types of reasons, delegated it to
the Agency. And because we had for many years the sanme two
peopl e running the process and, you know, people who had

experience in determning, you know, whether things were
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certifiable or not that, you know, we probably -- | dare say we
probably should have -- | nean, it would have been useful to have
sone procedures that we didn't have. On the other hand, we never
really needed any because a lot of this is subject to
negoti ations. | have been involved in circunstances where
sonmebody will cone in and say, okay, we want to certify
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everything. And we have said to them |ook, we don't think that
this is certifiable and they will say, okay, generally. W have
al so gotten tel ephone calls fromirate -- one of our people who
signed up on a tax certification got a call froman irate schoo
board nmenmber who said, well, now that you have given these guys
the tax certification, there go ny football uniforns. The point
being that at the local |evel these things can make a | ot of

di fference, and people can get kind of involved. Now, that does
not happen too often. But, again, it is not an environnenta
process, it is a taxing process. | would be glad to answer any
guestions that you have. | just hope the Board knows what it is
getting itself in for

CHAI RMAN MANNI NG Well, you are letting us know

M5. MORENO | am not suggesting anything (I|aughing)
CHAI RMAN MANNING: | think the rules, as we crafted them
t hough, still had Agency input, did it not?

MS. MORENO. Ch, they do.

CHAI RMAN MANNI NG We are still seeking a reconmendation, |
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M5. MORENO  Sure, sure. | nean, the thing is, you know,
what | have prepared is recommendations in terns of -- that you
shoul d have sone kind of a form and those types of mechanica
things. |In ternms of whether or not the Board should involve
itself in this in the first place, | nmean, the Agency, you know,
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as far as we are concerned, you know, we have been doing this on
a delegation fromthe Board, which is certainly the Board's -- if
the Board is interested in doing this itself for awhile, we have
no problemwth that. W can't.

It is just that it is a-- 1 nean, | amnot trying to
suggest that you not do this, okay. | amjust trying to give you
a realistic view, because this is one of those things that the
Agency has been doing over the years that has not really conme to
the attention of the Board and not having cone to the attention
of the Board | want to nake sure that the Board understands that
that does not nean that nothing goes on. It is just that it goes
on in a conpletely different context. Certainly, the Agency is
there, you know, and will be there continuing to review because
we have the information. W have the -- and we have the
backgr ound.

Now, whet her or not the Board wants to nake this -- let me

put it this way. The level of formality that the Board wants to
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assign to this in ternms of the type of adm nistrative process
that the Board thinks is inportant, you know, is sufficient, that
is, obviously, up to the Board. The other thing that I didn't
see in the rules is that at the end there has to be a certificate
that has to go to the Department of Revenue. And the rules kind
of end with the petition is granted or denied. Actually, what it
needs to end with is the certificate goes out or it doesn't. And
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because, again, it has been the Agency's responsibility, and not
the applicant's responsibility, to send the certification on over
to the Departnent of Revenue on whose behalf we are actually
doing this. So I hope |I have given you sonme things to think
about .

CHAI RMAN MANNI NG Yes, this was very good.

MS. MORENO: In terns of howto craft this process. W are
perfectly happy to hand it over to you, believe ne.

CHAI RMAN MANNI NG: | think our concern was nore in terns of
what the statute says in ternms of obligation as opposed to --

M5. MORENO  Sure. | understand that. We will do
everything we can to assist the Board. G ving the Board the
benefit of our experience, given the fact that nobst of these
things are routine and given that there is a | arger nunber of
them than perhaps you had in mnd, in terns of docunments, purely
in terms of docket control and other types of circunstances,

mean, we can all imagine different scenarios where the Board
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woul d be making the decision and, you know, with nmore or |ess
formal input fromthe Agency.

I think we also have to, even though very few people have
taken advantage of the fact that they could appeal to the Board,
in making the Board -- the decision being the first |ine of
deci sion, we are changing -- | nmean, the Board was the first -- |
nean, legally the Board was the first |ine of decision and
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adm nistratively the Agency was the first line of decision. Are
we cutting -- you know, are we giving -- are we taking away a
| evel of decision making? Do we care? And the other thing is
the Board has to keep in mnd the appeals of these things,
because basically what will happen is if your decision is
appeal ed it goes through the admi nistrative review | aw and off it
goes to Circuit Court. Because this is not -- again, this is not
an environnmental thing fromthe | egal perspective. However the
tax code works is however -- you know, the next step of decision
maki ng.

CHAI RMAN MANNI NG:  Except that, Lisa, all decisions of the
Board pursuant to the -- all decisions of the Board are under the
Envi ronmental Protection Act. | nean, all decisions that we make
through the vehicle that is created for us are subject to review
in appellate court. And even though this review is pursuant to

the property tax appeal -- and we will decide this, obviously, in
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a decision, you know, if we have to reach this question

MS. MORENO  Sure.

CHAI RMVAN MANNING. But it seens to ne that we are fairly
safe that these decisions would go to appellate court and not
circuit court. That is an issue we need to | ook at but | guess |
am not sure that you are correct that the decision of the Board

on this question would go to the circuit court.

MS. MORENO: | honestly don't know, because there are
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certain decisions of the Board that -- there are -- let nme put it

this way. There are certain aspects of what we do that are not
necessarily -- not necessarily everything that the Agency and the
Board do is appeal abl e under the Environnental Protection Act.

BOARD MEMBER McFAWN:  But in any case, wouldn't you agree
that that does not change whether the Board is the first decision
maker on this or the Agency through a delegation. It would stil
take the sane appeal route, either the circuit or the appellate
court.

MS. MORENO: It woul d take whatever appeal route. The only
appeal that | can think of were the school board things where
they were Reed Custer several years ago.

CHAI RMAN MANNI NG That went straight to the appellate
court, did it not?

MS. MORENO: Yes. They were trying to vacate sonething.

It was a third party appeal. Again, | raised this because, to be
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honest with you, | amnot sure. |Inasmuch as there is nothing in
the Environmental Protection Act, there is not a word in the
Envi ronmental Protection Act that refers to tax certification,
that the Board's authority is entirely under the property code,
entirely under the property code, and since we don't have

anmendnents by reference, you know, statutory anmendnents by

reference, to be honest with you, I don't know. It hasn't really
come up. And | am not suggesting that you will have -- that, you
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know, when the Board takes this over that people will be
appeal i ng your decisions any nore than they appealed ours. W
just have no way of know ng that.

CHAI RMAN MANNI NG W appreciate the update. |t has been
very hel pful.

MS. MORENO  Sure.

BOARD MEMBER McFAWN: Maybe you coul d provide a copy of a
certificate as well as your application.

MS. MORENO: Yes, yes, and | amgoing to give you an entire
package.

BOARD MEMBER McFAWN:  Thank you.

CHAI RVAN MANNI NG Thank you.

HEARI NG OFFI CER SUDVAN:  Anybody el se? Thank you very
much.

M5. MORENO  Thank you.
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HEARI NG OFFI CER SUDMAN:  There is no nore conments from
anybody?

Al right. Then | would just like to mention that we will
still accept public conments for a period of 21 days after this
hearing. Also copies of our expedited transcript will be
available fromthe clerk's office or you can download it fromthe
Board's web site in three or four days.

Do any of the Board Menmbers have anything el se that they
would Iike to say? Okay. Thank you very nuch.
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MS. DRI VER: Excuse ne.

HEARI NG OFFI CER SUDMAN: | am sorry. Yes.

MS. DRIVER: The 21 day comment period, is that for Part
130 al one or for 101 through 1307

HEARI NG OFFI CER SUDMAN:  No, that is for anything.

M5. DRI VER: Ckay. Thank you very nuch

HEARI NG OFFI CER SUDMAN: Thank you.

MS. TIPSORD: Just a point of clarification. Do you nean
21 days fromtoday or 21 days fromthe date the transcript is
avai |l abl e?

CHAI RMAN MANNI NG  Traditionally we do it fromthe date the
transcript is available, isn't it?

HEARI NG OFFI CER SUDMAN: Okay. It is 21 days fromthe date
that the transcript is avail able.

Okay. Thank you very nmuch for comng. The hearing is
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STATE OF ILLINO'S )
) SS

COUNTY OF MONTGOVERY)

CERTI FI CATE

I, DARLENE M NI EMEYER, a Notary Public in and for the
County of Montgonery, State of Illinois, DO HEREBY CERTIFY t hat
the foregoing 80 pages conprise a true, conplete and correct
transcri pt of the proceedings held on the 10th of July A.D.,
2000, at 600 South Second Street, Suite 403, Springfield,
[Ilinois, In the Matter of: Revision of the Board' s Procedural
Rules, 35 Il1. Adm Code 101-130, in proceedings held before the

Honor abl e Carol Sudnman, Hearing O ficer, and recorded in machine
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