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DeaZimmerman SIME OFIWNOIS
841 BittersweetDrive p0~~0,3Con trol Bt~jrd

Northbrook,Illinois 60062
May 2, 2001

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 W. RandolphStreet- Suite11-500
Chicago,Illinois

In theMatterof~ProposedRegulationChangesto 35 Illinois AdministrativeCodePart732

DearMs. Gunn,

I haveseriousconcernsregardingtheproposedregulationchangesto 35 Illinois Administrative
CodePart732: RegulationofPetroleumLeakingUndergroundStorageTanks. Specifically, I am
concernedovertheproposedlanguageadditionfoundatPart732.411,Off-Site Access.My
commentsarebasedonpersonalexperienceandwill demonstratetheneedto alterthese
proposedchangesbeforetheybecomefinal.

Enclosedaremy comments.

Thankyou for yourtimeandconsideration.

Sincerely,

DeaZimmerman

enc.
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Beforethe Illinois Pollution ControlBoard MIV’( 2 - 2001
In theMatterof STATE OF IWNOIS

poflutiofl Control BoardProposedAmendmentsto Regulation ) RO 1-26ofPetroleumLeakingUnderground ) (Rulemaking- Land)
StorageTanks,35 ILL. ADM. 732 )

I haveseriousconcernsregardingtheproposedregulationchangesto 35 Illinois Administrative
CodePart732: RegulationofPetroleumLeakingUndergroundStorageTanks. Specifically,I am
concernedovertheproposedlanguageaddition foundatPart732.411,Off-Site Access.My
commentsarebasedon personalexperienceandwill demonstratetheneedto alterthese
proposedchangesbeforetheybecomefinal.

My family ownsa small commercialbuildingcontainingretail businessesthat is locatedadjacent
to anAmoco gasolinestation. In earlyJuneof2000,wereceiveda letterfrom Amocorequesting
usto sign andreturnanoff-site accessagreementallowing Amocoaccessto collectsoil samples
aspartofanenvironmentalassessment(Attachment1). Wewerea little puzzledby the request
astherewasno informationabout~~Amoco wantedthesoil samples.My husbandleft Amoco
aphonemessage,whichwasnot returnedpriorto us going on anextendedleave. Wereturnedat
theendofAugust. BecauseAmocowasnot forthcomingaboutwhatwasgoingon orhadgone
on theirproperty,or theirmotivationforwantingto do an environmentalassessmenton our
property,I filed aFreedomofInformationrequestwith the Illinois EPA. Oncewereceivedthis
information,wehadabetterideaofthesituation.

ThelatestLUST incidentoccurredin Decemberof 1997andit wasthis incidentthatAmoco was
working on closingout. Amoco’sobjectivewas(andremains)to obtainaNo Further
Remediationletterfrom JEPAfor the 1997 release.The IEPA classifiedthesiteasa“High
Priority Site” and,in a letterdatedApril 19, 2000,requiredAmocoto submitaHigh Priority
Action CompletionReportwithin 60 days. This letterinstructedAmoco thatpursuantto 35 IAC
Part742.120,Amocohadto sampleoff-site (whichwould beon our property).

It wasnowtheWinter of2000,andI obtaineda“model” IEPA off-site accessagreementthat
wasdevelopedbasedon requirementsoutlined in Section22.2coftheEnvironmentalProtection
Act (415 ILCS 5/22.2c)(Attachment2). Were-structuredtheaccessagreementwe were
negotiatingwith Amoco to follow this “model” IEPA accessagreementandsentit backto
Amoco(Attachment3). At thebeginningofFebruary2001,Amocorefusedto sign the
agreementdueto languagethatrequiredthemto acceptresponsibilityfor diminutionin property
valuecausedby anyrelease.

In responseto asecondFOIA requestto IEPA, I learnedthat Amocohadreceivedanextension
from IEPA, giving themuntil March31, 2001,to file theHigh Priority Action Completion
Report. After thedatepassed,I called the IEPA projectmanagerforthis LUST incidentto
inform herthatAmocorefusedto signtheaccessagreementwe sentthemandto determinewhat
thenextstepswould be. I wasappalledto hearherstatethatAmocowould probablyget theirNo
FurtherRemediationletteranyway,especiallyasmoretime passed.Whenaskedwhy,shestated
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that theregulationswerechangingandall Amocowould haveto do wasshowtheIEPA thatthey
(Amoco) hadusedbesteffortsin attemptingto obtainoff-site access.TheJEPAprojectmanager
wasnot ableto answerthequestionof j~ IEPA would evaluatewhetherAmoco used“best
efforts” ornot. I could notbelievethat the regulationscouldbe andwouldbe manipulatedin
sucha mannerasto allow acorporategiantto shirktheirresponsibilitiesunderthe law.

It wasatthispointoffrustrationthat I lookedattheproposedlanguagefor off-siteaccessfound
atPart732.411. I do not disagreewith anyofthecriteriathatanowner/operatorwould haveto
meetin 732.411(b). While therequirementsin 732.411(c)areweak,essentiallyastatementfrom
theowner/operatorstatingwhattheydid andthattheywerenot successfulin obtainingoff site
access,it is Part732.411(d)thatconcernsmethemost.

This is theSectionthatsayshow IEPA is goingto eva’uatewhetherornot an owner/operator
used“bestefforts” in obtainingoff-siteaccess.Mostofthe requirementslistedin section(d)
requiretheJEPAto evaluatephysical,hydrogeological,andotherenvironmentalfactors. There
is nothingin theseproposedregulationsthatrequiresIEPA to try to discernwhetherthe
owner/operatoris telling the truthabouttheir“bestefforts,” whethertheowner/operatoris the
oneatfault fornot obtainingoff siteaccess,orwhetheranyunreasonabledemandswereplaced
on eitherparty.

I canenvisioncertaincircumstanceswhereowner/operatorsreallyhavemadeanhonestattempt
atobtainingoff siteaccess,but, dueto no faultoftheirown, havefailed. I do believethere
shouldbeprovisionsin theregulationsto allowthoseowner/operatorsachanceto obtain anNFR
letter. However,theproposedregulationsareso lopsidedin favorof owner/operatorsthat
situationslike theonedescribedabovemight occur.

Theproposedregulationsshouldimposeon IEPA someresponsibilityto gettheothersideofthe
story, by contactingtheoff sitepropertyownerto determineif indeedtheowner/operatorused
“bestefforts.” Withoutseeingorhearingtheotherside,IEPA simply doesnot havethe
appropriateandnecessaryinformationuponwhich to basea“bestefforts” decision. If you don’t
changetheregulationsto incorporatethis information,you might aswell stopimposingtheoff
sitesamplingrequirement.

Thebottom line is thatwefollowed amodel off-site accessagreementthat IEPA believesmeets
therequirementsofthe law, wemadeno unreasonabledemandsuponAmoco,andAmoco
refusedto sign it. And theprevailingthoughton thepartoftheIEPA projectmanageris that
Amoco, theownerofthe tankthatreleasedtoxicantsinto theenvironment,will probablygetan
NFRletteranyway. Thisoutcome,asI seeit, would bea greatdisserviceto environmentallaw
enforcement.Thecurrentproposedregulationscouldallow this outcome. I amhopingthis
exampleis an unintendedconsequenceoftheproposedregulationsandthat IEPA will resolve
this loopholeprior to final adoptionof theregulations.

Thankyou for yourtime andconsideration.



ACCESSAGREEMENT

Thisaccessagreementis enteredintobetweenAmocoOil CompanyandtheGrantorshownbelow. Grantor
is the ownerof the following property-

For good and valuableconsiderationwhich the parties hereby acknowledgethe receipt and sufficiency
thereof,theundersigned(Grantor)hereby fl agrees fl doesnotagreeto grantAmocoaccessto
the above-referencedPropertyin order to perform certain environmentalactivities which Amoco at its sole
discretion choosesto perform. Such activities may include sampling, assessment,inspection,monitoring,
installationof equipment,operationandmaintenanceof equipment,andremediationactivities (Activities).

Amoco shallusereasonableefforts during its Activitiesto minimizeinterruptionto thebusinessor useofthe
Property. Amocowill repairanypropertydamagethat mayoccurasa resultof its Activities attheProperty.

Upon written requestby Grantor, Amoco agreesto provide the resultsof analyticaltestingperformedby
Amoco regardingActivities. Amoco provides this information as a courtesyonly. Use of any of the
information containedin ‘these documentsare at Grantor’s sole risk. No copiesare to be made,nor will
Grantorallow anypersonto examinethesedocumentswithout theprior written consentof Amoco. Amoco
shallnotbedeemedto~havemadeanyrepresentationorwarranty,expressedor implied, asto theconditionto
thePropertyor theaccuracyto thedocuments.

Amoco will indemnify Grantor from third partycausesof action which ariseout of negligenceassociated
with Activities performedby Amocoon theProperty.

It is herebyagreedthatthe AmocoAccessAgreementor Activities on thePropertyareneitheranadmission
againstAmoco’s interestsnor an assumptionof liability orwaiverof anyrights by Amoco.

Either party to the Access Agreementmay revoke it with sixty days written notice indicating such
revocation.

AmocoOil CompanyRepresentative PropertyOwnerSignature(Grantor)

ConsultantContactPerson PrintedName

PhoneNumber Dateof Authorization
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ILLINOIS ENVIRONMENTAL PROTECTION AGEM ~Y

1021WOrth GiendAvenue£nst. P.O. Box 19276, Springfield,Jllinvis 62794-9276 MaryA. Cad.Dirr t~r
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Theillinois Euvuvs*mcnalProtectionAgency(1llinozsEPA”) hasreviewedtheHi~tPr1orit~Correctivc
ActionPlan(~plan”)submittedfor theabove-referencedincident Thisplan,datedDecembc~iL 1998,w-5

receivedby theIllinois EPA mDecember2,1998.Citationsin thislcttci arcfrom lhs.Envir~ni al
ProtectionAct(“Act”) and35 Illinois AdministrativeCode(“35 IAC’).

Pursuantto 35 IAC Section732.405(c)andSection57.7(cX4)oftheAct, theIllinois EPAismodify:ng the
plan. Thefollowingmodificationsarenecessity,in additionto thoseprovi*ions alreadyoutthid in the
plan,to demoomatecompliancewith 35 IAC Past732andTitleXVI oftheAct

1. Performthele~~h4itgfactorequation(R14)on thecooc~L~anofb~.~1cde~ctedin~iØilsa: MW-
3. In addition,ckitermin~thedissolvedhydrocarbonconcentrationalongthec.~~-.¼LliUthathe north of
MW-3 by performingequationR26basedontheresultsofk14.

It shouldbenotedthatthelilinaisEPAhasdevelopedamodellatterforLUSTowne&opei4D to .~~cndto
off.sitnpropertyownersfor thepurposeofrequestingaccessfor investigationand/sIrrcmedi The
letteroutlinestermsthattheLUST owner/operatorwill abideby if accessisprovidedwftbos&thenecessity
of an injunction. This infonnatkxswasdevelopedbasedon requirementsoutlinedinSectiou~22,2c~fthe
EnvirosartentalProtectionAct(415 ILCS5I22.2c). Thisprocessis nowineffectandshould~i,followed
forall futoreaccessrequests.Thedcciskmto acceptthedocumentationprovidedin theabo~ferenced
planfor off-siteaccessdenialwas basedonsite-specificcimurnatancesandthuing. Thisdos~notii eastthat
theIllinois EPAwill acceptanyotherfutureorpestattemptsatoff.sfteaccesswithouttheproper
documentationin theloonofthemodelletter. Pleasefind attachedacopyofthemodól lctt~for y~’ur
information.

• MditionaUy,theIilhiois EPAhasrevisedform LPC 568thatwasprevioussenttoyou in as~smrdaed
March 17, 1998 Thisformmustbecompletedandsubmittcdto the Illinois EPA prior to arp,~cc~ the
No FurtherRemediatinuLetter..

ri, rh r’~i”~,T1’rr~’rr’i’
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MODEL LE~n~RTO OFF SITEPROPERTY OWNERS
REQUESTINGACCESS FOR. PURPOSESOF Ra4EDIATION

!DATE!
ADJACENT PROPERTY OWNER NAME!
ADDRESS!

I ADDRESS!

RE: PropertyAccessConsent

Dcar!NAME!:

Onbehalfof! OWNER/OPERATOR!, this documentserv~(aaarequestfor propçxty
accesspertainingto theremediadonofcont mii~axio&tth4~j.4~ircsentonyourprop~..

• Thecontaminationresultedfrom areleaseof! TYPEOFCONTAMINATION fróin an
• undergroundstoragetank (liST’) system.TheIJS1’ was~ I BA~!. t

Pursuantto provisionsoftheIUinO~SEnvironmentalProtectionAct (“Acti pcrt*in$ to
petroleumubdcrgroundstoragetanks(41~ILCS 5(57),ownersoroperatorsofU9* are

• responsiblefo~coucctivcactiontorentcthateanycontaminationthatposesatbreat~
• • humanhealth,humansafety,ortheenvironmentresultingfromtheUSTrelease.

• Section22.2coftheAct providesthat if anownerofanadjacentproperlyrefusestØ
• penniaccessontotheadjowingland forthepurposeofeffectingremediation,tint ~

• ~• • oroperatormayseekacQuitorderto compeltheownerof theoff sirepropertyto p~rmit
• urunediareennyfor purposesrelatingto therernediationofthesite,theadjOining1~
• and any otherzeal propertythatmaybecontaminatedwith petroleumproducts.(415
• IICS 5/22.2c) In theeventthatit becomesnecessaryfortheowneroroperatorto s~tkan

• injtmcnonpursuanttoS cdonV~v.thecourtwill prescribetheconditionsof the
• and will derenuinsthe amountofdamages,if any,to bepaidtoyouascoulpu~tis!tfor

theentry.

if accessis providedwithoutthenecessityolaninjunction,! OWNER/OPERATOR!
• ;• • will abideby the following temu~

I. I OWNER/OPERATORI will renazutheconditionofthepropertyto itaco~ticn
• prior to theentry(lesstheconlantination).

2. 1 OWNER/OPERATOR!will conductall rernediationatits ownexpense.

3. 1 OWNER/OPERATOR! and itsCoritractorswill kccpendmalp~in.p!upcc~.

asapplicable,including Worker’sCompcuaalianCoinniercilG~~1
• Liability; ComprehensiveAutomobileLiability andProfessionalLiability f*

• • • • ErrorsandOmissionsforthecompletionofall work.

I
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As aconsequruceoftherelease,potentialthxcatsto humanhealthandtheenviron~t
anddiminishedpropei~yvaluemaybeanissue. PursuanttotheAct, it is theduty~1!
OWNER/OPERATORI to mitigateanythreatto humanhealth,humansafety,andile
enviromnentresultingfrom the UST release. It is necessarythat we haveyour
cooperationin grantingaccessto yourpropertytocomply with our responsibilityt~der
thelaw.
Pleaseselectoneofthechoicesbelow.sign.dateandreturnthis documentto!

OWNERJOPERATOR I atthe*ddrc~sstaredherein.

• p~thetermsofthisdocuiue*n,I electto GRANT accessforsite emedlada~

~ ~ermnsofthisdocwnem.I electto DENY ____accessfor sire remedlation~a4
understandthat!OWNER/OPERATOR. I may seekaninjanactionin acourtof cOu~*tent
jurisdictionto gainaccessto my propertyfor thepurposeofrernediatingcontaniiu*kn
causedby the releaseasstated in this document

I unde*standthaifailure toallow! OWNER/OPERATORI to remediatemyp,~pert~.
maymuft in my inclusionin a lawsuitfiledby theIllh~isEPAortheSlateofUIIn~is
involving thacontaminationonmy p~op~rty.

NAME OF OFF SITEOWNER!
ADDRESS!

I ADDRESS I

I

1

NAME OF OWNER/OPERATOR!
! ADDRESS!
I ADDRESSI

Signature: __~ Signature:

Date • Date:

4
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AccessAgreement

This AccessAgreement is enteredinto betweenAmoco Oil Company (“Owner/Operator”)
and The purposeofthis Agreementis for theOwner/Operator to
advanceasoil boring at illinois (“off-site property”) as indicated
on theattachedsite map (Exhibit A) at the approximate location indicatedasB-8.

This documentservesasa requestby theOwner/Operator for accessto theoff-site property~’
pertainingto thesamplingfor ~ contamination that couldbe presentandsubsequent
corrective action if necessary. The contnmination needfor samplingresultedfrom a release
of___________________ [fill in typeof contamination] from an underground storage
tank (“UST”) system. The UST wasremovedon ___________ [insertdate].

Pursuant to provisions ofthe Illinois Environmental Protection Act (“theAct”) pertainingto
petroleum undergroundstoragetanks (415 ILCS 5/57),ownersor operators ofUSTs are
responsiblefor correctiveaction to remediate any contamination that posesa threat to human
health, hilni2n safet)e,or theenvironment resulting from theUST release.

If provides accessto theoff-site property, thentheOwner/Operator will abide
by thefollowing~

1. The Owner/Operatorwill advancethesoil boringon __________________, 2001
betweenthehours of , M and , _M. The Owner/Operator shall
useall reasonableefforts during this time to minimizeinterruption of the businessesat or use
oftheoff-siteproperty.

2. After thesampling,tT-he Owner/Operator will return the condition of theoff-site
property to its condition prior to theaccess(lessthc contamination).

3. The Owner/Operatorwill conducta11 remcdiationtake anyand all corrective action as
reouired..ky.thcIllinois Environmental Protection Agency-at its own expense.

4. The Owner/Operator andits contractors will keepandmaintain proper insurance,as
applicable, induding:Worker’s Compensation;Commercial GeneralLiability;
ComprehensiveAutomobile Liability andProfessionalLiability for ErrorsandOmissionsfor
thecompletionof all work. Further, the Owner/Operatorwill indemnify
from third party causesof action whichariseout of negligenceassociatedwith any activities
by theOwner/Operator or its contractors on theoff-siteproperty.

5. The Owner/Operator will promptly provide with theanalyticalresults
from thesoil boring taken on theabove date.



6. As a consequenceofthe release,potential threats to humanhealthand the
environment anddiminished property valuemaybe an issue. Pursuant to theAct, it is the
duty of theOwner/Operator to mitigate anythreat to humanhealth, human safety,andthe
environment resulting from the UST release. Further, theOwner/Operator takesfull
responsibility for anydiminution in value to the off-site property that results from the
release.

The undersigneddo hereby agreeto enterinto this AccessAgreementunder theterms
specifiedabove.

AmocoOil Company Representative property owner

ConsultantContact: ____

Name: - Date
TelephoneNumberi~__________
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