
fI E CEEVED
CLERK’S OFFICE

MAY 0 2 2001

DeaZimmerman
841 BittersweetDrive S’iAEE OF ILii~1(j~S

Pollutg0~ Control Board
Nortlibrook, Illinois 60062

May2, 2001

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 W. RandolphStreet- Suite 11-500
Chicago,Illinois

IntheMatterof: ProposedRegulationChangesto 35 Illinois AdministrativeCodePart732

DearMs. Gunn,

I haveseriousconcernsregardingtheproposedregulationchangesto 35 Illinois Administrative
CodePart732: RegulationofPetroleumLeakingUndergroundStorageTanks. Specifically, I am
concernedovertheproposedlanguageadditionfoundat Part732.411,Off-SiteAccess.My
commentsarebasedonpersonalexperienceandwill demonstratetheneedto alterthese
proposedchangesbeforetheybecomefinal.

Enclosedaremy comments.

Thankyou foryour time andconsideration.

Sincerely,

DeaZimmerman

enc.
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BeforetheIllinois PollutionControlBoard MAY 2 - ZOOl
IntheMatterof STATE OFIWNOIS

Pollution Control BoardProposedAmendmentsto Regulation ) RO1-26
ofPetroleumLeakingUnderground ) (Rulemaking- Land)
StorageTanks,35 ILL. ADM. 732 )

I haveseriousconcernsregardingtheproposedregulationchangesto 35 Illinois Administrative
CodePart732: Regulationof PetroleumLeakingUndergroundStorageTanks. Specifically,I am
concernedovertheproposedlanguageadditionfoundat Part732.411,Off-SiteAccess.My
commentsarebasedon personalexperienceandwill demonstratetheneedto alterthese
proposedchangesbeforetheybecomefinal.

My family ownsa small commercialbuilding containingretailbusinessesthatis locatedadjacent
to anAmocogasolinestation. In earlyJuneof2000,we receivedaletterfrom Amoco requesting
usto signandreturnanoff-site accessagreementallowing Amoco accessto collectsoil samples
aspartofanenvironmentalassessment(Attachment1). Wewerea little puzzledby therequest
astherewasno informationaboutwhy Amoco wantedthe soil samples.My husbandleft Amoco
aphonemessage,whichwasnot returnedprior to usgoing onan extendedleave. Wereturnedat
theendofAugust. BecauseAmocowasnot forthcomingaboutwhatwasgoing on orhadgone
on theirproperty,or theirmotivationfor wantingto do anenvironmentalassessmentonour
property,I filed aFreedomofInformationrequestwith theIllinois EPA. Oncewereceivedthis
information,wehadabetterideaofthesituation.

ThelatestLUST incidentoccurredin Decemberof 1997andit wasthis incidentthatAmocowas
working on closingout. Amoco’sobjectivewas(andremains)to obtainaNo Further
Remediationletter from IEPA for the1997release.TheIEPA classifiedthesiteasa“High
Priority Site” and,in a letterdatedApril 19,2000, requiredAmoco to submitaHigh Priority
Action CompletionReportwithin 60 days. This letterinstructedAmocothatpursuantto 35 IAC
Part742.120,Amocohadto sampleoff-site (whichwouldbe on ourproperty).

It wasnowtheWinter of2000,andI obtaineda“model” IEPA off-siteaccessagreementthat
wasdevelopedbasedon requirementsoutlinedin Section22.2cof theEnvironmentalProtection
Act (415 ILCS 5122.2c) (Attachment2). We re-structuredtheaccessagreementwewere
negotiatingwith Amocoto follow this “model” JEPAaccessagreementandsentit backto
Amoco (Attachment3). At thebeginningof February2001,Amoco refusedto signthe
agreementdueto languagethatrequiredthemto acceptresponsibilityfor diminutionin property
valuecausedby any release.

In responseto a secondFOIA requestto IEPA, I learnedthatAmocohadreceivedanextension
from IEPA,giving themuntil March 31, 2001,to file theHigh Priority Action Completion
Report. After thedatepassed,I called theJEPAprojectmanagerfor this LUST incidentto
informherthat Amocorefusedto signtheaccessagreementwe sentthemandto determinewhat
thenext stepswould be. I wasappalledto hearherstatethatAmocowouldprobablygettheirNo
FurtherRemediationletteranyway,especiallyasmoretimepassed.Whenaskedwhy, shestated
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thattheregulationswerechangingandall Amocowouldhaveto do wasshowtheIEPAthat they
(Amoco)hadusedbestefforts in attemptingto obtainoff-site access.TheIEPAprojectmanager
wasnotableto answerthequestionof how IEPA would evaluatewhetherAmocoused“best
efforts” ornot. I couldnotbelievethat theregulationscouldbeandwould bemanipulatedin
suchamannerasto allow acorporategiantto shirk theirresponsibilitiesunderthe law.

It wasatthispointoffrustrationthatI lookedattheproposedlanguagefor off-site accessfound
at Part732.411. I do notdisagreewith any ofthe criteriathat anowner/operatorwouldhaveto
meetin 732.411(b).While the requirementsin 732.411(c)areweak, essentiallyastatementfrom
theowner/operatorstatingwhattheydid andthattheywerenotsuccessfulin obtainingoff site
access,it is Part732.411(d)that concernsmethemost.

This is theSectionthat sayshowIEPA is going to evaluatewhetherornotanowner/operator
used“bestefforts” in obtainingoff-site access.Most oftherequirementslisted in section(d)
requirethe IEPA to evaluatephysical,hydrogeological,andotherenvironmentalfactors. There
is nothingin theseproposedregulationsthatrequiresIEPA to try to discernwhetherthe
owner/operatoris telling thetruthabouttheir“bestefforts,”whethertheowner/operatoris the
oneat fault for not obtainingoff siteaccess,orwhetherany unreasonabledemandswereplaced
on eitherparty.

I canenvisioncertaincircumstanceswhereowner/operatorsreallyhavemadeanhonestattempt
at obtainingoff siteaccess,but, dueto no faultoftheirown, havefailed. I do believethere
shouldbeprovisionsin theregulationsto allow thoseowner/operatorsachanceto obtainanNFR
letter. However,theproposedregulationsaresolopsidedin favorofowner/operatorsthat
situationslike the onedescribedabovemight occur.

Theproposedregulationsshouldimposeon IEPA someresponsibilityto get theothersideofthe
story, by contactingthe off sitepropertyownerto determineif indeedtheowner/operatorused
“bestefforts.” Without seeingorhearingtheotherside,IEPA simply doesnothavethe
appropriateandnecessaryinformationuponwhichto basea“bestefforts” decision. If youdon’t
changetheregulationsto incorporatethis information,youmight aswell stop imposingtheoff
sitesamplingrequirement.

Thebottomline is thatwe followedamodeloff-site accessagreementthat IEPAbelievesmeets
therequirementsofthe law, wemadeno unreasonabledemandsuponAmoco,andAmoco
refusedto signit. And theprevailingthoughton thepartoftheIEPAprojectmanageris that
Amoco, theownerofthetankthatreleasedtoxicantsinto theenvironment,will probablygetan
NFRletteranyway. This outcome,asI seeit, wouldbeagreatdisserviceto environmentallaw
enforcement.Thecurrentproposedregulationscouldallow this outcome. I amhopingthis
exampleis anunintendedconsequenceoftheproposedregulationsandthatIEPAwill resolve
this loopholeprior to final adoptionoftheregulations.

Thankyou foryourtime andconsideration.
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e~e~ACCESSAGREEMENT

Thisaccessagreementis enteredinto betweenAmoco Oil CornpanyandtheGrantorshownbelow. Grantor
istheownerof the following property-

For good and valuableconsiderationwhich the parties hereby acknowledgethe receipt and sufficiency
thereof,theundersigned(Grantor)hereby E agrees E doesnot agreeto grantAmocoaccessto
theabove-referencedPropertyin orderto perform certain environmentalactivities which Amoco at its sole
discretionchoosesto perform. Such activities may include sampling, assessment,inspection,monitoring,
installationof equipment,operationandmaintenanceof equipment,andremediationactivities (Activities).

Amocoshall usereasonableefforts during its Activities to minimizeinterruptionto-thebusinessor useof the
Property. Amocowill repairanypropertydamagethatmayoccuras aresultof its Activities attheProperty.

Upon written requestby Grantor,Amoco agreesto provide the results of analyticaltesting performedby
Amoco regardingActivities. Amoco provides this information as a courtesyonly. Use of any of the
information containedin thesedocumentsare at Grantor’ssole risk. No copiesare to be made,nor will
Grantorallow anypersonto examinethesedocumentswithout the prior written consentof Amoco. Amoco
shallnotbedeemedto-havemadeanyrepresentationorwarranty;expressedor implied, as to theconditionto
thePropertyor theaccuracyto thedocuments.

Amoco will indemnify Grantorfrom third party causesof actionwhich ariseout of negligenceassociated
with Activities performedby Amocoon theProperty.

It is herebyagreedthat theAmoco AccessAgreementor Activities on the Propertyare neitheranadmission
againstAmoco’s interestsnoran assumptionof liability or waiverof anyrightsby Amoco.

Either party to the Access Agreement may revoke it with sixty days written notice indicating such
revocation.

AmocoOil CompanyRepresentative PropertyOwner Signature(Grantor)

ConsultantContactPerson PrintedName

PhoneNumber Dateof Authorization
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 WOrthGmndAvenueEast. P.O. Box 29275, Springfield,Illinois 62794-9276 Ma,yA. C$a,DITC tar

217/782-6762

‘a

FEB1O1SD ‘a

Dear______ ¾~

The Illinois EUYjYOWUOSSIProtectionAgency(“Illinois EPA”) hasreviewedtheHigh PnoruprCorrecrivc
Action Plan(“plan”) submitted for the abovo-retrencedincidmat. This plan,datedDecembe*I, 19’4.was
receivedby the IWnois EPA onDecember2,1998.Citaticms in this letter arefrom the Envirbnmental
ProtectionAct (“Act’) and 35 Illinois Administutive Code(35IAC”).

Pursuant to 35 IAC Section732.405(c)and Section57.7(cX4)oft. Act, theIllinois EPA ismodify fig the
plan. The following modifications are necessity,in addition to thoseprovisionsalready outlined in the
plan, to demonstrat,compliancewith 35 IAC Pan 732and Title XVI oftheAct

1. Perforum the leachingfactor equation(314)oathscanautution ofbenenodetead’ a: MW-
3. In addition, detennia~the dissolvedhydrocarbonconcentrationalongthecenterlinetothe north of
MW-3 by perfonningstation R26basedon the resultsof314.

It shouldbe matedthat thelilinois EPA hasdevelopeda model letter for LUST ownwaIoper#o~sto tnd to
off-site property ownenfor Ujepurposeofrequesting accessfor investiption sad/cr remedihion. The
letter outlines terms that the LUST owner/operatorwill abideby if accessisprovided without thentCeSSity
ofan injunction. This infonnation wasdevelopedbasedOn requhemeatsoutlined in Section~.2cuf the
Enviromutental Protection Act (415ILCS 5/22.2.). This processisnow in effectand should¶m followed
for all @Jmn requests. The decisionto acceptthe documentationprovided in theabtrtferenced
plan for off-siteaccessdenial wasbasedon site-specificcircumstancesandtimmg~. Thisdorot ~~
theIllinois EPA will acceptany other future or pastattemptsatoff-siteaccesswithout theproper
documentationin the form ofthe model letter. Pleasefind attacheda copy ofthe model lett~for y’ ‘ur
infoanation.

Additionally, th. Illinois EPA has revisedform LPC 568 that wasprevious sentto you in a letter da:ed
March 17,1998.This form mustbe completedand submitted to the Illinois EPA prior to isuiunce4 the
NoFurther RemediationLetter.

rv ITTEiP!
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MODEL LETTER TO OFF SITE PROPERTY OWNERS
R.EQIJEST!NG ACCESSFOR PURPOSESOF REMEDIATION

!DATE!
ADJACENT PROPERTY OWNER NAME!
ADDRESS!
ADDRESS!

RE: Property AccessConsent

Dear ! NAME I:

On behalfof~ OWNER/OPERATOR !, this documentserv~aaa requestfor ptop~y
accesspenainingto the remediationofcontamination tha(j~resentOn your propepy.
The contamination resulted from a releaseof! TYPE OF CONTAMINATION! fr~uz an
underground stomptank (“LIST”) system. The L~wi.~ iuaw,i.J uil I DATfl!

.

Pursuant to provisionsoftheIllinois Environmental ProtectionAct (“Act”) pemin~ to
petroleum uliderpound stomptanks (415ILCS 5/57).oWnersor operatorsofUSI ere
responsiblefor conuctiveaction tozumediateany contaminationthat posesathreat.
human health, bwnan safety,or the environment resulting from the lIST release.

Section22.2.ofthe Act providesdint if an owner ofanadjacent property refinestq
penuitaccessonto theadjoining land for thepurposeofeffectingremediation,the 6i~ner
or opamior may seeka cowlorder tocompel theowneroftheoff sitsproperty to p~mit
wunediatsenuy for purposesrelating tothe remediationof thesite, the adjoining 14ad~
and any other real property that may be contaminatedwith petroleum products. (415
ILCS S/22.2c) In theeventthat it becomesnecessasyfor theowneror operator toshekan
wIuncuon pumumnt to Section22.2.,the court will prewibe theconditionsofthe hry
awl will derenuinedie amountofdamages.if any, to be paidtoy~ as
theenay.

If accessis provided without thenecessityofan injunction, ! OWNER/OPERATOI!
• will abide by the following terms~

I. ! OWNER/OPERATOR! will return the condition oftheproperty to its cot~dition

prior to theentry (lessthecontamination).

2. ! OWNER/OPERATOR! will conductall rernediation at its ownexpense.

3. 1 OWNER/OPERATOR! wad its coutructors will keepand maintain proper
insurance,a applicable,including: Worker’s Cotupeusation Commercial G~ncraI
Liability; ComprehensiveAutomobile Liability and professionalLiability f~
Errors and Omissionsfor thecompletion ofall work.

3
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As aconsequenceof the release,potential threats to human health and the euwironament
and diminished prope~yvaluemay be an issue. Pursuant to theAct, it is theduty ~5!
OWNER/OPERATOR ! to mitigate any threat to human health, human saftty, ancl~he
environment resulting from the UST release, it is necessarythat we haveyour
cooperationin granting accessto your property to comply with owresponsibility tMder
the law.

Pleaseselectoneofthechoicesbelow, sign,dateand return thisdocument to!
oWNERJOPERATOR I at the addressstatedherein.

Perthe temsofthis document,I electto GRANT acceusfor site ren~e4iad@~-

Per theterms ofthis document,I electto DENY accessfor site remediarion ptcl
understand that! OWNER/OPERATOR imay seekan ipiunction in a court ofcOu~eI1t
jurisdiction to gain accessto~y property for thepurposeofremediating oontammnasi~n
cause’Sby the releaseasstatedin this document.

I understandthat failure to allow! OWNER/OPERATOR! to remndiatemyp.u~el9’
may result in my inclusion in a lawsuit filed by theWinois EPA or the StateofIfliabia
involving ihacontaminationon my pioperty.

NAME OF OWNER/OPERATOR!
ADDRESS!

!ADDRESS!

Signature.

Date:

NAME OF OFF SITE OWNER!
ADDRESS!
ADDRESS!

Signature:

Date:

I



AccessAgreement

ThisAccessAgreementis enteredintobetweenAmocoOil Company(“Owner/Operator”)
and Thepurposeof thisAgreementis for theOwner/Operatorto
advanceasoil boringat • Illinois (“off-site property”) asindicated
ontheattachedsitemap(Exhibit A) at theapproximatelocationindicatedasB-8.

‘a

ThisdocumentservesasarequestbytheOwner/Operatorfor accessto the off-site property ‘a

pertainingto thesamplingfor anycontaminationthat couldbepresentandsubsequent
correctiveactionif necessary.The2: - : needfor samplingresultedfrom a release
of____________________[fill in typeof contamination]from anundergroundstorage
tank(“UST”) system.TheUSTwasremovedon ____________ [insertdate].

Pursuantto provisionsof theIllinois EnvironmentalProtectionAct (“the Act”) pertainingto
petroleumundergroundstoragetanks(415 ILCS 5/57),ownersoroperatorsof USTsare
responsiblefor correctiveactionto remediateanycontaminationthatposesathreatto human
health,humansafety,or theenvironmentresultingfrom theUST release.

If providesaccessto theoff-siteproperty,thentheOwner/Operatorwill abide
by thefollowing:

1. The Owner/Operatorwill advancethe soil boring on___________________,2001
betweenthehoursof , __M and , __M. TheOwner/Operatorshall
useall reasonableeffortsduringthistimeto minimizeinterruptionof thebusinessesat oruse
of theoff-site property.

2. After thesampling,tTheOwner/Operatorwill returntheconditionof theoff-site
propertytoi~ conditionpriorto theaccess(lcs~thccontamination)

.

3. TheOwner/Operatorwill conductall rcmcdiationtakeanyandall correctiveactionas
requiredby theIllinois EnvironmentalProtectionAgency-at its ownexpense.

4. TheOwner/Operatorandits contractorswill keepandmaintainproperinsurance,as
applicable,including:Worker’s Compensation;CommercialGeneralLiability;
ComprehensiveAutomobileLiability andProfessionalLiability for ErrorsandOmissionsfor
thecompletionof all work. Further,theOwner/Operatorwill indemnify
from third partycausesof actionwhich ariseout of negligenceassociatedwith anyactivities

by theOwner/Operatoror its contractorson theoff-siteproperty.

5. TheOwner/Operatorwill promptlyprovide with theanalyticalresults
from thesoil boring takenontheabovedate.

NDiV I PUT
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6. As aconsequenceof therelease,potentialthreatsto humanhealthandthe
environmentanddiminishedpropertyvaluemaybeanissue. Pursuantto theAct, it is the
dutyof theOwner/Operatorto mitigateanythreattoh~~ health,humansafety,andthe
environmentresultingfrom theUST release. Further,theOwner/Operatortakesfull
responsibilityfor anydiminution in valueto the off-sitepropertythat resultsfrom the
release.

The undersigneddo hereby agree to enter into this AccessAgreementunder the terms
specifiedabove.

AmocoOil CompanyRepresentative propertyowner

ConsultantContact: ___________________

Name:__________________________ Date
TelephoneNumber.___________
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