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ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )
)

PROVISIONALVARIANCES FROM ) RO1-31
WATER TEMPERATURESTANDARDS: ) (Rulemaking- Water)
PROPOSEDNEW 35 Ill.Adm. Code301.109 )

PRE-FILED TESTIMONY OF
JULIA WOZNIAK, MIDWEST GENERATION EME, LLC

FOR JUNE 20.2001BOARD HEARING

I. INTRODUCTION

My nameis JuliaWozniak. I amhereto presenttestimonyonbehalfofMidwest
GenerationEME,LLC (“Midwest Generation”). I amaSeniorBiologist employedby Midwest
GenerationEME, LLC in Chicago,IL. I holdaBachelorofSciencedegreein Environmental
Sciences,with aconcentrationin water/biologicalquality issues,from theUniversityofIllinois
atUrbana-Champaign,Illinois. I havebeeninvolved with environmentalissuesrelatedto the
electricpowerindustrysince1982. My primaryresponsibility,in workingforbothMidwest
Generation,andfonnerlyfor CommonwealthEdisonCompany,hasbeenthedevelopment,
coordinationandexecutionof thermo-hydrodynamicmodelingofcomplexpowerplant/waterway
interactions,compliance-relatedfield monitoringandbiologicallchemicalsamplingactivities. I
havealsoactivelyparticipatedinnumerousstateandfederalrulemakingsrelatedto water
mattersandwhichhavehadthepotentialto impactourfacilities’ dischargelimitations.

Midwest Generationownsandoperatessevenfossil-fueledpowerplantsin Illinois. Each
plantusessurfacewaterfor condensercooling purposesandis thereforesubjectto thefederal
andstatewaterpollution rules,aswell ascertainsite-specificrequirements,regardingthermal
discharges.I havebeenandcontinueto beresponsibleforNPDESpermittingmattersforthe
MidwestGenerationgeneratingstations.I haveworkedcloselywith Agencypersonnelin the
pastto determineappropriaterequirementsfor specificprovisionalvariancecasesfor our
facilities. NoneofMidwest Generation’sfacilitieshaveneededto applyfor athennal
provisionalvariancein thepastfive years. While wehavenotneededto usetherelief afforded
by athermalprovisionalvariancein thepastseveralyears,westronglybelievethatthethermal
provisionalvarianceprocessis very importantto thewelfareofthepublic in timesofsevere
weatherconditions. We alsobelievethat thisproposedrule is notwarrantedby pasthistorynor
currentregulatoryneeds.However,if it is determinedto proceedwith theadoptionofadditional
rulesspecificto thermalprovisionalvariances,thenwewish to identify severalareasofconcern
to usin theproposedrulesandI amtestifying todayto identify andexplainthoseconcerns.

As ashorttermreliefmechanism,athermalprovisionalvarianceis typically sought
underemergencyconditionswhenextremeambientenvironmentalconditionsdictatethat a
balancemustbestruckbetweencompliancewith existing thermallimitations anda continued
supplyofreliablepowerto thecitizensofnorthernIllinois andsurroundingstatesduringtimesof
extremelyhotair temperatures.Suchconditionsmoreoftenthannot includetheconcurrenceof
extremelyhighhumidity, low river flows, elevatedambientwatertemperaturesandtheincreased



demandforreliablepowerfor air conditioningsystemsto protecthumanhealth,aswell asother
necessitiesofmoderncivilization. Thesearealsosituationsduringwhich somefacilities’
equipmentsuccumbsto thestressesofoperatingat high loadsunderextremelytaxingphysical
conditions. Thelossofanygenerationunit duringthesetimes is especiallycritical, sincepower
demandmustcontinueto bemetby theremaininggeneratingcapacityavailable.A continuous,
reliablepowersupplyis alsoessentialduringtheseperiodsin orderto maintaintheintegrityof
thepowergrid, therebypreventingwidespreadbrown-outsandblack-outs,aswell assustaining
theability to importpowerinto ourareafrom othersources,if conditionswarrant. As power
producers,wehaveanobligationto serveourcustomers,aswell astoprotecttheenvironment.
Achievingareasonablebalancethat is acceptableto all is ourultimategoal.

H. Comments Concerning theScopeofApplicability of ProposedSection301.109

TheAgency’srule-makingproposalsetsforth howtheAgencywill exerciseits
provisionalvarianceauthoritywhenevaluatingrequestsfor provisionalvariancesfrom water
temperaturestandards.TheIllinois EPA appearsto beprovidingguidancefor theregulated
communityregardingtheminimumappropriateconditionsto be includedin thermalprovisional
variancesto ensurethatno environmentalharmwill resultfrom theprovisionalvariancefrom the
thennallimits. It is, however,alsoproposingcertainadditionalandsignificantconditionsthat
threatento placeanunreasonableburdenontheapplicantfor suchavariance.

With respectto theintendedscopeofapplicabilityofproposedSection301.109,it is
unclearwhetherthis sectionwould applyto bothemergencyandnon-emergencythermal
provisionalvariancerecommendationsby theAgency. Part180 containsdifferentapplication
requirementsdependinguponwhethertheapplicantisrequestinganon-emergencyvariance
(Section180.202)oranemergencyvariance(Section180.204).Emergencyvariancesmaybe
requestedwhen“emergencycircumstancesdueto causessuchasequipmentmalfunctions,
extremeweatherconditionsorotherunforeseeableevents”occur. (Seesection35 Ill.Adm.Code
180.204).Theprocedurefor requestinganemergencyvarianceis morestreamlinedthanfor a
non-emergencyvariance.TheAgency’sproposed301.109(a)languagereferences“the contents
requiredofanyapplicationfor aprovisionalvarianceunder35 Ill.Adm.Code180.202(b).” This
appearsto limit theapplicabilityofproposedsection301.109(a)to non-emergencyvariance
requests,asthereis no referencemadeto section180.204. However,aspartofthe
recommendationto theBoardthattheAgencyproposesto requireofitself in this newrule, it has
includedtherequirementthatit “explainwhythe [weatherandoperationalconditions]werenot
reasonablyforeseeablebasedonhistoricalweatherpatternsandpredictableoperational
conditions.”.(Proposedsection301.109(a)(2). Thereis no suchrequirementforthecontentsof
an applicationfor anon-emergencyvariancesetforth in Section180.202. However,emergency
variancerequestsareallowedfor “unforeseeableevents.” Thus, it appearsthattheAgencyis
eithertrying to addaneweligibility requirement,not includedin section180.202,for obtaininga
non-emergencythermalvariance,namelythat theweatherandoperationconditionswerenot
“foreseeable”,ortheAgencyintendsto applyproposedSection301.109only to emergency
thermalvariancerequests.

TheAgencyneedsto clarify theintendedscopeofits proposednewsection301.109asto
its applicability to non-emergencyandemergencyvariancerequests.If theAgencyintendsthat
proposedsection301.109applyto non-emergencyvariancerequests,thenit shouldbe
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consideredwhetherthis expansionoftherequirementsfor grantinganon-emergencyvariance
requestto includetheelementof“unforeseeability”is propergiventhat existingsection180.202
doesnotcontainanysuchrequirement.Further,theAgencyshouldexplainwhy the elementof
unforeseeabilityshouldbe includedasaconditionto grantinganon-emergencythermal
variance.Alternatively,if theAgencyonly intendsproposedsection301.109to applyto
emergencythermalvariancerequests,i.e. thosebasedon equipmentfailures,extremeweather
conditionsorotherunforeseeableevents,theproposedrule needsto beclarifiedto explain
whetherapplicantsfor anemergencythermalprovisionalvarianceareto continueto follow
Section180.204proceduresordo theyalsohaveto provideinformationthat addressesthenew
requirementsfortheAgency’srecommendationto theBoardunderproposed301.109?The
latterwouldseemto be thecaseasotherwisetheAgencyis left to figureout for itself issues,
suchastheforeseeabilityoftheextremeweatherconditions,from thedischarger’sperspective.
However,becausetheAgencyhasnotproposedanychangesto Part180’sapplication
requirements,it is unclearwhethertheapplicantis supposedto addressthenewrequirements
proposedin section301.109. If theapplicanthasno suchresponsibilityto addressthe301.109
requirements,thenit is equallyunclearonwhat basistheAgencyis goingto makethe
recommendationasproposedin section301.109,aslittle ornoneoftheinformationto be
presentedto theBoardby theAgencyis requiredto be submittedby thevarianceapplicant.

III. SpecificCommentson theProposedLanguageof Section301.109

A. ProposedSection301.109(a)(2)

Proposedsection301.109(a)(2)requiresthattheAgency“[e]xplain why theconditionsin
subsection(a)(1) ofthis Sectionwerenotreasonablyforeseeablebasedonhistoricalweather
patternsandpredictableoperationalconditions.” This requirementimposesan impossible
burdenandresponsibilityfor anticipating/forecastingcritical environmentalconditions-onthe
Agencyand,in all likelihood,on theapplicant/discharger.This requirementis unworkable,
ambiguousandshouldnotbeadopted.

While thereis anabundanceoflong-termweatherforecastinformationavailable,thereis
still aconsiderableamountofuncertaintyregardingthevalidity ofanyprojectionsmadefor
morethana2-3dayperiod. Experiencedforecastersinboth thepublic andprivatesectorsstnve
to makethebestprojectionspossible,employingtheirknowledgeofweatherpatterns,radarand
sophisticatedmodels,but theaccuracyofsuchpredictionsis not alwaysborneoutby actual
conditions. Historicalweatherdata,while interesting,doesnot follow anyspecificyear-to-year
trendasfar aspredictedoccurrencesofhot, dryspells. Powerproducers,andutilities in general,
rely onsuchforecastinginfonnationfor long-termplanningpurposes,but in theend, theyare
heldto operateunderwhateverconditionsareactuallyencountered.In theChicagoarea,
summeroperationsaregearedtowardsmeetingtheconservativeexpectation:aperiodofhot,
dryweather.Thisexpectedsituationdoesnot alwaysoccur,asweexperiencedwith lastyear’s
moderatesummer;however,in mostinstances,it canbe expectedthathot, humidweatherwill be
mostprevalentin July andAugustof eachyear. Ourgeneratingstationscanoperatewell under
theseconditionsaslongastheydonot continuefor an extendedduration,andaslong as
sufficientwaterexiststo dissipatetheheatproducedby thesteam-electricgeneratingprocess.A
problemthat oftencomesinto playduringprolongedhotweatheris theconcurrentlackof
appreciablerainfall, whichresultsin lowerthannormalriver flows andlessheatrejection
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capacity.Theseadverseconditionscausethetemperatureoffacility dischargesto approachtheir
maximumthermallimitationsand/orto useaconsiderablenumberofallowableexcursionhours.
Anticipating thedurationandmagnitudeof sucheventsis beyondthecurrentcapabilitiesofboth
experiencedweatherforecastersandtheregulatedcommunity.

In thepastfifteenyears,therehavebeenonly threeinstanceswhenextremeweather
conditionsoccurred.Theseeventsoccurredin 1999, 1995and1988. During thelasttwo weeks
ofJuly, 1999,theMidwest experiencedalengthyseriesofdayswith temperatureshigherthan90
0F. Thecombinationofhighheat,recorddewpoints,strongsolarinputsandweakwindsledto a
dangeroussituationfor people.Beforeit wasover,therewere127 deathsattributedto heatin
Illinois; 105 additionaldeathswerereportedin surroundingstates.Therewereadditionalhealth,
infrastructureandeconomicimpactsthatwerealsoquitesignificant. It wouldbewrongto
characterizethis adverseweatherpatternas“foreseeable.”July, 1999hadaquitenormal
temperaturehistoryin theMidwestuntil the latterpartofthemonth. Maximumtemperature
departuresfrom normalwereespeciallystrongin thecentralbandoftheMidwest, reaching8 or
9 0F in placesfor the15-dayperiodJuly 17 to 31. Theminimumtemperatureswerealsovery
high during theevenings,especiallyin Chicago.Therefore,therewasno reliefof anightly cool
downperiodto recoverfrom theheataccumulatedduringthepreviousday. In Chicago,thein-
city temperaturesmeasuredabout5 to 7 0Fhigherthansurroundingsuburbanlocations.

Theprolongedperiodofhightemperaturesandwidespreaduseof air conditioning
broughtnewdailypoweruserecordsin majorMidwesterncities, includingChicago. These
recordswerearesultofthecombinationofhightemperaturesandthecontinuinggrowthin urban
demandfor electricity. Electricalgeneratingandtransmissionequipmentwerealsoputunder
extremestressduringtheseconditions,resultinginbreakdownsandshortagesin available
electricalcapacity,alongwithwidespreadpoweroutagesdueto transmissionline failures.

Theheatwaveof 1999is not anisolatedevent,in that therehavebeeninstancesin
previousyearswhenunusuallyhigh,sustainedtemperatureshaveoccurred.Anotherexampleis
theheatwaveofJuly 12-16,1995,when583 peopledied,makingit thedeadliestweatherevent
ofthecentury. Humidity wasextremelyhighwith dewpointtemperaturesin theupper70sto
lower80’s. ThehottestdaywasJuly 13. Thehighof 104 0Fat O’Harewasthesecondhighesf
official temperaturein Chicago. Theheatindexpeakedat 119 0F. Thiswasthemostintense
combinationofheatandhumidityeverin Chicago.Beforethat, in 1988,therewere47 dayswith
temperaturesm the90’s and7 daysin the 100’s,bothrecords. Droughtleadto lowerhumidity
andlowerminimumtemperaturesthanotherhot summers.So,despiteall ofthehigh
temperaturedays,1988endedupbeinglessseverethanthemorerecentsummersof 1995and
1999. However,undertheAgency’sproposal,it is possibleto contendthat the1988weather
conditionsmadethe 1995and1999weatherconditions“foreseeable.”Clearly, theywerenot, as
theChicagoareawasnot preparedfor eithersetofweatherconditions,asevidencedby thehigh
numberofhumanlives lost duringboththosesummers.

It shouldbenotedthat all threeoftheseextremeweatherperiodscoincidewith amajority
ofthethermalprovisionalvariancerequestsdocumentedin theAgency’ssubmittal(IEPA
Exhibit No. A). Anotherimportantconsiderationis thatnoneoftheseextremeweatherevents
werepredictedin anyprecise,detailedwayby long-rangeforecasts,norcouldtheduration
and/ormagnitudeoftheheatwavesbeprojectedby weatherforecastingprofessionalsevenwhen
conditionshadalreadybegunto deteriorate.Theseeventsdid not follow anyparticularpattern
orhistoricallyapparenttrend. As such,theywerenot foreseeablenordo theymakefuture
extremeweatherevents“foreseeable.”
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It wouldnot beeconomicallyjustifiablefor apowerproducerto install andmaintain
contingencyback-upequipment,suchassupplementalcoolingsystems,forsituationswhich are,
by theirverynature,sporadicandunpredictable.Supplementalcooling towerswereinstalledat
ourJoliet GeneratingStation#29duringthesummerof 1999,in orderto allow thestationto
continueto outputneededpowerduringextremeweatherconditions,whilemaintaining
compliancewith all applicablethermallimitations. Thedecisionto install24 towerswasbased
onseveralfactors,includinghistoricalinformationonpreviousunit deratingatakenduringhot
summers,previouslyexperiencedweatherextremes,practicallimitationsrelatedto costs,aswell
astheavailablephysicalspaceforinstallationofthecooling towers. The24 Joliettowersare
capableofcooling approximatelyonethirdofthestation’sthermaldischargeby approximately
14 degreesFahrenheit(designcriteria). While thebenefitofusingthetowersis appreciable,
therewill continueto be situationswheretheywill not beableto preventthestationfrom the
needto furtherderatein orderto maintaincompliancewith thermallimits. This situationhas
alreadyoccurredthis summer.

It is importantto notethat if sufficient cooling capacitywereto be installedattheJoliet
Station#29 to completelyshieldthefacility from anythermally-relatedcomplianceproblems
underanytypeordurationofadverseweatherconditions,anadditional 62 coolingtower
modules(of identicaldesignastheexisting24)wouldberequiredat acostofover$124M,if the
requiredamountof landwereavailablefor theirconstruction.Thesheermagnitudeofthis type
ofundertakingis clearlynotpracticableortechnologicallyfeasiblefor anypowerproducer.
Therefore,wecontinueto maintainourexistingequipmentto withstandthestressesoftypical
summerconditions,aswell asmeetourpermitrequirements.Wemustcontinueto rely on the
regulatoryexemptionsavailableto coverthosesituationswhenextremeenvironmental
conditionsdictatethatwecontinueto operateathigherloads,evenwhenweareapproachingour
maximumthermaldischargelimitations.

B. ProposedSection301.109(a)(3).

Proposedsection301.109(a)(3)requiresthattheAgency“[l]ist anyprovisionalvariances
thattheBoardissuedto thepetitionerwithin theprecedingfive calendaryearswith respectto
anywatertemperaturestandard.”Section36(c)oftheEnvironmentalProtectionAct (Act)
providesthattheprovisionalvariancesgrantedto anyonepersonshallnot exceedatotal of90
daysduringanycalendaryear. It doesnot in anywaylimit thenumberofprovisionatvariances
thatmaybegrantedoverafive yearperiod. To showcompliancewith thestatutory90-day
annualrestrictionon provisionalvariances,it is reasonableto includein theAgency’s
recommendationa list ofanypreviousvariancesfor aparticularfacilitywithin thecalendaryear.

However,to requirea listing ofprovisionalvariancesgrantedin prioryearsis
unnecessaryandirrelevant. It alsowronglyimplies thatthemerefactthatanapplicanthasbeen
grantedoneormorepreviousvariancesis sufficientgroundsto denytheinstantrequest.
Certainly,absentafurtherexplanationandshowingofwhythegrantingofpriorprovisional
variancesweregranted,themerelisting ofprior variancesdoesnotprovidetruly relevant
information. It certainlyshouldnotbegroundsfor denyinga subsequentrequest.Any variances
grantedduringprior yearsweredeterminedby theAgencyandtheBoardto havemetthe
requirementsoftheAct andtheregulations. Theystandontheirownmerits,havingbeen
approvedby bothIEPA andtheBoard,basedon c9nditionsdocumentedwithin theprovisional
variancepetitionsforthetimeperiodforwhichtheywererequested.Thenewproposed
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requirementwronglyimplies thatif a facilitywasgrantedprovisionalvariancesin thepast,this
mayjeopardizetheirability to begrantedathermalprovisionalvariancein thefuture. The
approachis contraryto thepurposeandintentofthethermalprovisionalvarianceasan
emergencyreliefmechanismfrom adverseweatherconditionsthat areoftenunpredictableand
do not follow anyclearhistoricaltrend.

C. ProposedSection3O1.1O9~b)(2)(A~

ProposedSection30l.l09~b)(2)(A~provides that theAgencymayinclude a condition to
thethermalprovisional variancethatrequiresthe“petitioner to continuouslymonitorintake,
dischargeandreceivingstreamtemperaturesandto visually inspectintakeanddischargeareasat
leastthreetimesdaily to assessanymortalitiesto aquaticlife.” Someoftheseadditional
monitoringrequirementsmaybeappropriateundercertaincircumstances.However,the
requirementto continuouslymonitorreceivingstreamtemperaturesis not feasibleand,at best,is
undulyburdensome.

AlthoughtheAgency’sstatesthatthetechnicalfeasibilityofcontinuousreceivingstream
temperaturemonitoringhasbeenwell documented,suchmonitoringis actuallynot feasiblein
mostcases.(It is assumedherethatthe intendedmeaningof“receivingstreamtemperature”is
equivalentto thetemperaturein themainbodyofthereceivingstreamin theimmediatevicinity
ofthefacility’s discharge.Forclarity, suchadefinition of“receivingstreamtemperature”
shouldbe includedin theproposedrule).

All ofMidwestGeneration’sgeneratingstationsdischargeintowaterwayswhich are
frequentedby bargetraffic, therebymakingtheplacementofacontinuousmonitoringdevicein
themainbodyofthereceivingstreamimpossible. If thereis a needto assessreceivingstream
temperatureit perhapscouldbeaccomplishedby taking temperaturemeasurementsduringthe
courseoftheproposedbiologicalmonitoring,which is discussedin SectionE below. The
measurementswould not becontinuous,but wouldprovideadequatewatertemperature
informationthatcouldbecorrelatedwith the findings ofthebiologicalmonitoringprogram.
This approachwouldprovidetheequivalentinformationthat theAgencyis lookingfor in a
feasiblemanner.

D. ProposedSection301.109(b)(2)(B)

ProposedSection301.109(b)(2)(B)providesthattheAgencymayincludeaconditionto
thethermalprovisionalvariancethatrequires“thepetitionerto documentenvironmental
conditionsduringthetermoftheprovisionalvariance,includingtheactivitiesdescribedin
subsection(b)(2)(A) ofthis Section,andto submitthedocumentationto theAgencyandthe
DepartmentofNaturalResourceswithin 30 daysaftertheprovisionalvarianceexpires.” As
usedin this subsectionoftheproposedrule, themeaningandscopeofthephrase“environmental
conditions” is unclear. It doesnot inform theregulatedcommunityof its proposedobligations.
Forexample,thereis no identificationoftheparametersorcriteriato bedocumented.The
dischargeris not informedofthetypeof informationthisproposedconditionrequiresit to
collect. Theproposedrule alsodoesnot allow sufficienttimefor thesubmittaloftherequired
monitoringdataandassociatedinformationrequiredin subsectionsA, B andC ofsection
301.109(b)(2). At least,thedischargershouldbeallowedto makeonesinglesubmissionto the
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Agency, ratherthanthreeseparatereports,to easethereportingrequirement,avoidunnecessary
duplicationofefforts,andpotentiallyavoidconfusion.

E. ProposedSection301.109(b)(2)(C)

ProposedSection301.109(b)(2)(C)providesthattheAgencymayincludeaconditionto
thethermalprovisionalvariancethatrequires“thepetitionerto immediatelyimplement
biologicalactivitiesto characterizehow aquaticlife respondto thethermalconditionsresulting
from theprovisionalvariance;to documenttheseactivities;andto submitthedocumentationto
theAgencyandtheDepartmentofNaturalResourceswithin 30 daysaftertheprovisional
varianceexpires.” Thephrase“biological activities”is unclear. It wouldbebothclearerand
moreaccurateto usethephrase“biological monitoring.” Monitoringof thebiological conditions
in thereceivingstreammoreaccuratelydescribesthetruenatureoftherequirement.In its
StatementofReasons,theAgencyitselfrefersto “monitoring” ofbiologicalconditionsin
describingthisrequirementratherthanreferringto themoreambiguousterm“activities”
generally. (SeeAgencyStatementofReasonsatp. 4, bottomparagraph).In addition,thetype
ofmonitoringto be done,aswell astheproposedfrequencyandduration,shouldbeincludedin
therequirements.

In ourexperience,thepopulationwhich is mostmeasurablyresponsiveto short-term
changesin thermalconditionsis thefisheriescommunity. Duringtheperiodfrom Maythrough
Septemberof eachyear,Midwest Generationroutinelymonitorsthefish communityin the
vicinity ofourlargerstations.This long-termmonitoringprogramhasbeenin placeforover20
years,andprovidesanexcellentbasisfrom whichto determineanyshortor long-termtrends
relatedto how fish respondto locally elevatedtemperatures.This existingmonitoringprogram
shouldbesufficientto satisfythemonitoringrequirementsfor aprovisionalvariance.Dueto the
natureofheatedwater,mostthermaldischargesaresurfaceplumes,whicharegenerally
confinedto theupperlevelsofthewatercolumn. As such,therewouldbeno reasonto suspect
thatthedischargewould be in contactwith and/oradverselyaffectthemacroinvertebrateand/or
shellfishcommunitiespresentin thewaterway. Any proposedmonitoringrequirementshouldbe
limitedto monitoringbiologicalconditionsofthefish community. A requirementto monitor
biologicalconditionsbeyondthefish communityis not likely to providenecessaryorhelpful
informationto determinehow theaquaticsystemrespondsto atemporarychangein water
columnthermalconditions.

Theproposedrequirementto submittherequiredmonitoringdatawithin 30 daysafterthe
varianceexpiresis too stringent. While theenvironmentalconditions,intakeanddischarge
temperaturesandvisualinspectioninformationwouldbe availablewithin this timeframe,the
biologicalmonitoringdatarequiressomeadditionalprocessingandanalysiswhichtypically
would requiremorethan30 daysto complete.In addition,in orderto beableto useandinterpret
thebiological monitoringdatain aneffectiveandusefulway, monitoringwouldneedto be
continuedafterthevarianceperiodexpiresto determinewhetherreceivingstreamconditions
returnto “normal”. Thispost-variancedatamayprovidethemostimportantindicatorofthe
overallimpact,or lackofanyimpact,ofthethermalvarianceon the aquaticcommunity.
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F. ProposedSection301.109(b)(2)(D)

In section301.109(b)(2)(D), theAgencyproposesto require“the petitionerto
immediatelynotify theAgencyandtheDepartmentofNaturalResourcesofanyunusual
conditions,includingmortalitiesto aquaticlife; to immediatelytakeactionto remedythe
problem;to investigateanddocumentthecauseandseriousnessoftheunusualconditionswhile
providingupdatesto theAgencyandtheDepartmentofNaturalResourcesaschangesoccuruntil
normalconditionsreturn;to notify theAgencyandtheDepartmentofNaturalResourceswhen
normalconditionsreturn;andto submitthedocumentationto theAgencyandtheDepartmentof
NaturalResourceswithin 30 daysafternormalconditionsreturn.”

Themeaningof “unusualconditions”is unclear,particularlyin thecontextof athermal
provisionalvariance.WhatdoestheAgency/IIDNRconsideran “unusualcondition” versusa
“usualcondition”,particularlywhenmostthermalvariancesaregranted,by theirverynature,
during timesof“unusual”weatherandreceivingwaterconditions?Further,somedifferentiation
mustbemadebetweentemporaryeffectsandmorepermanenteffects(e.g. fish avoidanceversus
fishkill). In otherwords,anytemporaryeffect,albeitunusual,shouldnot triggerany
notificationrequirementbut apotentiallypermanent,damagingeffectwould requirenotice.
Otherwise,apermitteemayneedto contactbothagencieson atleastadaily basisto reportany
furtherchangesin temperatureandflow conditions,andanynewaquaticlife observations,in
orderto ensurethatcompliancewith this proposedreportingrequirementfor “unusual
conditions” is maintained.

We alsobelievethattheproposedrequirementto takeimmediateaction“to remedythe
problem” is bothunclearandinconsistentwith thedecisionto allowaprovisionalvariance.The
proposedregulatorylanguagedoesnotexplainwhatis considereda“problem” that mustbe
“remedied”by thedischarger.Assumingthatthedischargeris operatingwithin theprovisionsof
theprovisionalvariancethatit hasbeengranted,thenis it a“problem” thatthereceivingstream
temperatureshaveincreased,asexpected,asaresultofthedischarge?Is it a“problem” that
somefish mortalityhasoccurred?Dependinguponthemeaningoftheterm“problem” that
requiresaremedialresponse,theproposedrequirementthreatensto effectivelynegatethe -

decisionto granttheprovisionalvariance. It requiresthedischargerto addressanychangesin
conditionsin thereceivingstreamwithout aclearshowingofcausation,without anydueprocess
protectionsandwith thepotentialofvery little environmentalbenefit.

Theneedto takeimmediateremedialactionis not warranted,andmaybedetrimental,
unlessanduntil theconditionsareproperlyinvestigatedandappropriatefindingsand
recommendationsfor anynecessaryremedialactionarereviewedandapprovedby theAgency.
Theproposedrule alsoimproperlylacksanyprovisionthatallows apetitionerto challengethe
Agency’sdemandfor remedialactionbeforetheBoard. For example,therearetimesduring
severesummerswhenfish kills occurevenwithoutthepresenceofanyindustrialdischarges.
Decreasingstationloadingunderthesecircumstanceswouldnotprovideanysignificantbenefit.
If aninvestigationdoesindicatethattheenvironmentalconditionsarecausedby thethermal
discharge,theproposedremedialactionrequiredunderthis rule couldbe interpretedto includea
decreasein thermalloadingto thereceivingstream.SucharesultcouldjeopardizeIllinois’
powersupplyduringcritical demandperiods. Before any suchactionis required,it is imperative
that thesituationshouldbecarefully reviewedto balancethe relativehardshipsandbenefitsto be
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obtainedby suchaction. This is particularlytruewheretheeffectoftheproposedrequirement
for immediateremedialactionmaybe to sparefish atthepotentialcostofhumanlives.

MidwestGenerationrecommendsthat eachsituationmustbeassessedonacase-by-case
basis. Remedialactionshouldnotberequiredwheretheadverseimpactcausedby thegranting
oftheprovisionalvarianceis a temporaryone. Therefore,thephrase“ to immediatelytake
actionto remedytheproblem”shouldbedeleted.Any changeto therules shouldlimit any
potentialremedialactionrequirementsto permanent,adverseenvironmentalimpactsto the
receivingstreamthat aredirectlycausedby thethermaldischargeduring the-term-ofthe
provisionalvariance. It shouldprovidethattheseimpactswill beassessedon anindividual
basis. Any determinationofremedialactionswhicheffectively negatetheallowancesprovided
in theoriginalprovisionalvariancemustbesubjectto review. Also, asremedialactioncould
takemanydifferent forms,suchasanextendedperiodof additionalbiological monitoring,the
appropriatesubmittaldateforthis additionalinformationshouldbedeterminedon acase-by-case
basis.

G. ProposedSection301.109(b)(2)(E)

ProposedSection301.109(b)(2)(E)allows theAgencyto conditionathermalprovisional
varianceontherequirementthatapetitioner“develop andimplementaresponseandrecovery
planto addressanyadverseenvironmentalimpactdueto thermalconditionsresultingfrom the
provisionalvariance,including lossanddamageto aquaticlife.” Thisproposedruleis toobroad
in scope. This requirementshoulcfbeappliedonly to facilitieswhichviolatetheirprovisional
variancelimitations(orhavedonesoin thepast). We alsosubmitthatthisrequirementshould
applyonly to non-temporaryadverseimpacts,asdiscussedabove,andshouldnot bepartofthe
normalthermalprovisionalvarianceprocess.

As partofthenormalprovisionalvariancejustificationprocess,anapplicantis required
to discussthepossibleenvironmentalimpactsoftheproposedthermalvarianceon thereceiving
stream. Inmostinstances,theperiodoftimeduring whichthevarianceisbeingsoughtis
alreadythehottestpartoftheyear,whentheaquaticcommunityhasalreadybeensubjectedto
elevatedwatertemperatures(eitherdueto naturalor industrialsources).As theAgencynotedin
its StatementofReasonsfor theproposedrules,theprovisionalvariancerequestsmadein the
pastfor fossil-fueledstationswerefor anextensionofthenumberof allowableexcursionhours
within whichthestationswereallowedto operateundertheirNPDESpermits. Theywerenot
requestedorgrantedto includeanexemptionfrom maximumtemperaturedischargelimitations.
As such,duringthesetypesof extremesummerconditions,extendingtheamountoftimewhich
theaquaticcommunityis exposedto elevatedtemperaturesshouldnotbeexpectedto haveany
permanentadverseimpact,astheseorganismshaveeitheralreadybeenacclimatedto these
temperaturesorwill seekout portionsofthewaterwayoutofthedirect influenceofthepower
plant’s thermaldischarges.This hasbeendocumentedin previousstudiesasatemporary
situation;oncethewatertemperaturediminishes,thefish populationin theimmediatearea
returns.(Ref.: 2000LowerDesPlainesRiver FisheriesInvestigationRM 274.4-296.4,and
previousstudies)

Therequirementto developandimplementarecoveryplanshouldonly be implemented
whenit is apparentfrom thedaily surveillancesandrequiredbiological monitoringthatthereis a
significant,detrimentalimpactto theaquaticcommunityin thevicinity ofthedischarge(which
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wouldmostlikely bedueto anexceedanceofthe allowablethermallimitations). Thedetailsof
thisplanwouldneedto be establishedin accordancewith andresponsiveto thespecific
conditionsencountered.Additionally, althoughtheAgencystatesin its StatementofReasons
that therequirementto developandimplementaplanto addressanyadverseenvironmental
impactoftheprovisionalvarianceis “technicallyfeasibleandeconomicallyreasonable”for the
subjectfacilities,theproposedrule doesnot limit orconditionthecontentsoftheproposedplan
to remedialactivitiesthat arebothtechnicallyfeasibleandeconomicallyreasonable.

We appreciatethe opportunityto reviewandcommenton this rule. While webelieve
thattherehasbeenaninsufficientshowingoftheneedfor thisproposedrule,wehavesubmitted
theseobservationsin aneffort to identify for theBoardtheadditionalproblemspresentedby the
proposedlanguageoftherule. We supporttheproposalby IERGto incorporatecertainofthe
proposedrule’sprovisionsinto theexistingAgencyPart 180regulations.We believethatthe
relevantfactsandcircumstancesshowthatby makingcertainmodificationsto thePart180
regulations,ascontainedin theIERGsuggestedlanguage,theAgencycanachieveits statedgoal
of informing theregulatedpublic ofhow it will handlefuturerequestsforthermalprovisional
variances.

Midwest Generationreservestheright to supplementormodify thispre-filedtestimony.

Respectful submitted,

Dated:August9, 2001

SusanM. Franzetti
SonnenseheinNath& Rosenthal
8000SearsTower
Chicago,Illinois 60606
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