
BSB
BRUCE S. BONOZYK, LTD.

RECEIVED

Q ~‘~‘S OFFICE

MM 2 1 2001
~t~wU~ ILLINOIS

Pollution Control Board
601 WEST MONROE STREET. SPRINGFIELD, IL 62704

TELEPHONE (217k 525-07002’AX 217i 525-2171

March20, 2001

Ms. DorothyM. Gunn
ClerkoftheBoard
Illinois PollutionControl Board
JamesR. ThompsonCenter
100WestRandolphStreet
Suite 11-500
Chicago,IL 60601

Via FedEx- Overnight
Re: RO1-26(Rulemaking-Land)

DearMs. Gunn:

Enclosedfor filing in theaboveRulemakingareoneoriginal andninecopiesofthe
following: Appearance

Motion to OpposeCertain ProposedAmendmentsof the Environmental
ProtectionAgency’sProposalto Amend35 Ill. Ad. Code732

MemorandumofLaw in SupportoftheMotion to OpposeCertainProposed
Amendmentsof theEnvironmentalProtectionAgency’sProposalto
Amend35 Ill. Ad. Code732

Saidcopiesareprovidedwith theNoticeofFiling andCertificateof Service.
Pleasefile stamptheenclosedfirst pagesheetsfor saiddocumentsandreturnthem

in theenclosedself-addressedstampedenvelope.Thankyou for yourassistance.

Vety truly yours,
iceOff

BruceS. Bonezyk,P.E.

BSB:lew

cc: Mr. DavidKennedy,CECI
Mr. GaryCrites,ISPE

Enclosures



i~~ECEiVED
~ OFFICE

BEFORE THE POLLUTION CONTROL BOARD MAR 2 t 2001
OF THE STATE OF ILLINOIS

)
)

PROPOSEDAMENDMENTS TO )
REGULATION OF PETROLEUM )
LEAKING UNDERGROUND STORAGE )
TANKS (35ILL. ADM. CODE 742) )

STATEOF ILLINOIS
Pollution ControlBoard

RO1-26
(Rulemaking - Land)

NOTICE OF FILING

TO: Ms. DorothyM. Gunn
ClerkoftheBoard
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite11-500
Chicago,IL 60601
(Via FedEx- Overnight)

Mr. JoelJ. Stemstein
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite11-500
Chicago,IL 60601
(Via FedEx- Overnight)

All OtherPersonsontheAttachedServiceList viaU. S. Mail

PLEASETAKE NOTICEthattodayI havefiled with theOffice oftheClerkofthe
PollutionControlBoardtheAppearance,Motion to OpposeCertainProposedAmendments
oftheEnvironmentalProtectionAgency’sProposalto Amend35 Ill. Ad. Code732,and
MemorandumofLaw in SupportoftheMotionto OpposeCertainProposedAmendments
oftheEnvironmentalProtectionAgency’sProposalto Amend35111.Ad. Code732,in the
aboveentitledmatter,copiesofwhichareherebyserveduponyou.

Respectfullysubmitted,
Illinois SocietyofProfessionalEngineers
ConsultingEngineersCouncilofIllinois.

BruceS. Bonczyk,OneoftheirAttorneys

Dated: ~ 2oZocd

IN THE MATTER OF:

TillS FILING SUBMITTED ON RECYCLEDPAPER



BruceS. Bonczyk
(IL Reg.6190593)
BRUCES. BONCZYK, LTD.
601 WestMonroeStreet
Springfield,IL 62704
217.525.0700
217.525.0780fax

ServiceList Attached



RE C E~VE D
CLERK’S OFFICE

IN THE MATTER OF:’

PROPOSEDAMENDMENTS TO
REGULATION OF PETROLEUM
LEAKING UNDERGROUND STORAGE
TANKS (35 ILL. ADM. CODE 742)

)
)
)
)
)
)

MAR 2 12001
S~1ATEOF ILLINOIS

Pollution Control Board

ROt-26
(Rulemaking - Land)

APPEARANCE

TheundersignedherebyentershisappearanceasattorneysonbehalfoftheILLINOIS
SOCIETYOFPROFESSIONALENGINEERSandTHE CONSULTINGENGINEERS
COUNCIL OF ILLINOIS.

Respectfullysubmitted,
Illinois SocietyofProfessionalEngineers
ConsultingEngineersCouncilof Illinois.

BruceS. Bonczyk,OneoftheirAttorneys

Dated: p’tfqvg4 2”, 2~’

(

BruceS. Bonczyk
(IL Reg.6190593)
BRUCE S. BONCZYK, LTD.
601 WestMonroeStreet
Springfield, IL 62704 -

217.525.0700
217.525.0780fax

BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

THIS FILING IS SUBMITTED ON RECYCLEDPAPER



REC~I~V~iD
CLERK~SOFFICE

MAR 2 1 2001
BEFORE THE POLLUTION CONTROL STATE OF ILLINOISBOAR9II~. control BoardOF THE STATE OF ILLINOIS

IN THE MATTER OF: )
)

PROPOSEDAMENDMENTS TO ) RO1-26
REGULATION OF PETROLEUM ) (Rulemaking - Land)
LEAKING UNDERGROUND STORAGE )
TANKS (35 ILL. ADM. CODE 742) )

MOTION TO OPPOSECERTAIN PROPOSEDAMENDMENTS
OF THE ENVIRONMENTAL PROTECTION AGENCY’S

PROPOSALTO AMEND 35 ILL. ADM. CODE 732

NOW COMES the Illinois Society of ProfessionalEngineers(“ISPE”) and the

ConsultingEngineersCouncilofIllinois (“CECI”), by andthroughtheirattorney,BruceS.

Bonezyk,ofBruce S. Bonczyk,Ltd.,andrequeststhattheIllinois PollutionControl Board

(“Board”) strikecertainproposedamendmentsto theEnvironmentalProtectionAgency’s

proposalto amend35 Ill. Adm. Code732,andin particular,all referencesandadditionsto

theproposedamendmentswhich relateto “LicensedProfessionalGeologists”. In support

oftheirmotion,ISPEandCECI stateasfollows:

TheIllinoisEnvironmentalProtectionAgency(“Agency”) hasexceededtheauthority

of its rulemakingpowersby including in this proposedamendmenttheaddition of the

definition of “LicensedProfessionalGeologist”, 35 Ill. Adm. Code 732.103,andthe

inclusionthroughout35 III. Adm.Code732oftheuseofLicensedProfessionalGeologists

to performfunctionsassignedto LicensedProfessionalEngineersby theprovisionsofThe

EnvironmentalProtectionAct,Title XVI, PetroleumUndergroundStorageTanks,415ILCS

5/57et.seq.(“Act”). ISPEandCECI asserttheprovisionsoftheAct aresilentasto the

inclusion of LicensedProfessionalGeologistsin the statutorylanguage,and thus, the

Agencyhasinsufficientstatutoryauthorityasamatteroflawto includesuchprofessionvia

its rulemakingprocessor by agreementwith theLicensedProfessionalGeologists.

THIS FILING IS SUBMITTED ONRECYCLEDPAPER



Further,ISPEandCECI objectto theTestimonyof DougClay in Supportof the

EnvironmentalProtectionAgency’sProposalto Amend 35 Ill. Adm. Code732. With

respectto said testimony, ISPE and CECI object to the inclusion by the Agency of

amendmentsthroughout35111.Adm.Code732regardingLicensedProfessionalGeologists.

As statedin Mr. Clay’stestimony,nochangeshavebeenmadeto theActwhichprovidefor

suchservicesor certificationto by madeby LicensedProfessionalGeologists.Thus,Mr.

Clay’s testimonyrecommendinglanguageto includeLicensedProfessionalGeologists

shouldbe stricken with respectto this issue asthe Illinois GeneralAssemblyhas not

providedspecificauthorityor standardstoempowertheAgencytoactto includealicensing

actprovisionenactedwell aftersubsequentlegislativeamendments.

Further,ISPEandCECIobjectto thePre-FiledTestimonyofRonDyeoftheIllinois

Chapter,AmericanInstituteofProfessionalGeologists,in thismatter,with respectto the

inclusionofthephrase“or LicensedProfessionalGeologist”in Section732.409(a)(2)and

732.307(g)(5).No changeshavebeenmadeto theAct whichprovidefor suchservicesor

certificationto by madeby LicensedProfessionalGeologists.Thus,Mr. Dye’s testimony

should be strickenwith respectto this issue asthe Illinois GeneralAssemblyhasnot

providedspecificauthorityorstandardsto empowertheAgencyto actto includealicensing

actprovisionenactedwell aftersubsequentlegislativeamendments.

Finally, ISPEandCECIobjectto theTestimonyofKennethW. Lissandrequestit

bestrickenin its entirety. Mr. Liss requeststheAgencyremoveall referencesto Licensed

ProfessionalEngineersfrom theproposedamendments,andonly addin theseamendments

referencesto LicensedProfessionalGeologists.Mr. Liss’ requestis totally unfoundedand

lacksstatutoryauthority,andon its faceasamatterof law mustfail.

In supportofthismotion,ISPEandCECI arefiling concurrentlyaMemorandumof

Law regardingthe lack of statutoryandrulemakingauthority oftheAgency to include

throughoutthis proposedamendmentany and all referencesto LicensedProfessional

Geologists.This Memorandumof Law is incorporatedin thisMotion asif set forth fully

within.



WHEREFORE,ISPEandCECI respectfullyrequestthe Boardto strike from the

proposedamendmentsto 35 III. Adm. Code.732, any andall referencesto Licensed

ProfessionalGeologiststhroughouttheproposedamendmentrulemaking,andin particular

Sections732.103, Section732.307,Section732.312, Section 732.601,and any other

sectionsin whichsuchreferencesarecontained.

RespectfullySubmitted;
Illinois SocietyofProfessionalEngineers

ConsultingEngineersCouncilofIllinois

~4LBy:
OneofTheirAttorneys

Date: ~ ZG2C~

(

BruceS. Bonczyk
(IL Reg.6190593)
BRUCE S. BONCZYK, LTD.
601 WestMonroeStreet
Springfield,IL 62704
217.525.0700
217.525.0780fax



RECEIVED

CLERK’S OFFICE

MAR 2 12001
STATE OF ILLINOIS

BEFORE THE POLLUTION CONTROL BOAR]?oliution Control Board
OF THE STATE OF ILLINOIS

IN THE MATTER OF: )
)

PROPOSEDAMENDMENTS TO ) RO1-26
REGULATION OF PETROLEUM ) (Rulemaking - Land)
LEAKING UNDERGROUND STORAGE )
TANKS (35 ILL. ADM. CODE 742) )

MEMORMDUM OF LAW IN SUPPORT OF THE
MOTION TO OPPOSECERTAIN PROPOSEDAMENDMENTS

OF THE ENVIRONMENTAL PROTECTION AGENCY’S
PROPOSAL TO AMEND 35 ILL. ADM. CODE 732

TheIllinois SocietyofProfessionalEngineers(“ISPE”) andtheConsultingEngineers

CouncilofIllinois (“CECI”), by andthroughtheirattorney,BruceS. Bonezyk,ofBruceS.

Bonczyk,Ltd.,hasmovedtheIllinois PollutionControlBoard(“Board”) to strikecertain

proposedamendmentsto the Illinois EnvironmentalProtectionAgency’s (“Agency”)

Proposalto Amend35111.Adm. Code732,andin particular,all referencesandadditionsto

theproposedamendmentswhich relateto “LicensedProfessionalGeologists”. In support

oftheirmotion,ISPEandCECI providetheBoardthisMemorandumofLaw.

FactualBackground

On or aboutDecember5, 2000,theAgencyfiled aMotion for Acceptancethatthe

Boardacceptfor hearingtheAgency’sproposalfor amendmentof35 Ill. Adm. Code732.

TheBoardacceptedsaidmatterforhearingon or aboutDecember21, 2000,andbyhearing

OfficerorderdatedJanuary29, 2001,issuedits NoticeofHearings.OnoraboutFebruary

16, 2001, theAgency file aMotion to AmendAgencyproposalAmending35 Ill. Adm.

Code732. OnFebruary27,2001,theBoardheldits firsthearingregardingthismatter.The

secondhearingis scheduledfor April 3, 2001.

THIS FILING IS SUBMITTED ON RECYCLEDPAPER



TheAgency’sproposedamendmentsto therules areintendedto clarify andrefine

certain provisions,taking into considerationthe experiencetheAgency hasgainedin

administeringsaidrules. TheproposedamendmentsencompassSections57- 57.17ofthe

EnvironmentalProtectionAct, 415ILCS 5/57 - 57.17,commonlyknownastheregulation

ofPetroleumLeakingUndergroundStorageTanks(“LUST”). Thesectionspertainingto

LUSTwereaddedby PublicAct 88-496,Section15,effectiveSeptember13, 1993. Those

provisionswereamendedby Public Act 89-428,Section395,effectiveJanuary1, 1996,

subsequentlyfound to be in violation of the single subjectrequirementsof the Illinois

Constitution.PublicAct 89-457, Article 3, Section395 containedidenticalamendments,

andreenactedtheamendmentofthetextcontainedin PublicAct 89-428,effectiveMay22,

1996.

Theoriginal enactinglegislation,andsubsequentamendmentsto suchlegislation,

containedonly referencesto LicensedProfessionalEngineersin the definitional and

operationalsectionsof the legislation. TheBoardadoptedregulationsimplementingthe

legislationeffectiveSeptember23, 1994,andalsoamendedregulationseffectiveJuly 1,

1997,bothof whichcontainonly referencesto LicensedProfessionalEngineersfor both

definitionalandoperationalpurposes.

The ProfessionalGeologistLicensingAct was enactedby Public Act 89-366,

effectiveJuly 1, 1996. The effectivedateofthisactisaftertheeffectivedateoftheLUST

enactinglegislation and subsequentamendatorylegislation, althoughthe Professional

GeologistLicensingAct wasenactedprior to theamendatoryLUST legislationcontained

in PublicActs89-428and89-457.

Legal Argument

ISPEandCECI believethelongstandingruleof lawin IllinoisprecludestheAgency

and Board from including referencesto “Licensed ProfessionalGeologists” into the

proposedamendmentsto theLUSTregulations. An administrativeagencyhasonly such

authorityasis conferredby expressprovisionsoflaw or is found,by fair implication,to be



incidentto theexpressauthorityconferredby suchiegisiation.PeopleoftheStateofIllinois

v. Hall, 314Ill. App.3d,688,732N.E.2d742,247111.Dec.687 (4th Dist.2000);R. L. Polk

& Co. v. Ryan,296III. App.3d132,230111.Dec.749,694N. E.2d 1027(1998);Village of

Lombardv. PollutionControlBoard,66 IlL2d 503, 363N.E.2d814,6 Ill.Dec. 867(1977),

StateDisbursementUnit for Child Support- RecoveryofEmergencyPayments,2000WL

640226(Ill. A. G.).

ISPE andCECI do not challengetheBoard’srulemakingauthority. Specifically,

ISPEandCECI challengetheinclusionof languageincorporatingLicensedProfessional

Geologistsinto theproposedrulemakingasbeingwithout a statutorybasis,andhence,

beyondtheBoard’sincidentalreachofrulemakingauthority. The issueisoneofstatutory

construction,andtherefore,theintentofthelegislaturemustbegiveneffect. OgleCounty

Boardv. Pollution ControlBoard,272Ill. App.3d184,649N.E.2d545, 208Ill. Dec.489

(
2ndDist. 1995). Suchinquiryproperlybeginswith thelanguageofthestatute.StateFarm

Fire& CasualtyCo.v. Yapejian, 152 Ill.2d 533at541,605N.E.2d539,178Ill. Dec. 745

(1992).

On its face,theLUST legislationonly refersto LicensedProfessionalEngineers.

Further,anexaminationofthelegislationprovidesno otherguidelinesor standardsupon

whichtheAgencyorBoardmayconcludethatLicensedProfessionalGeologistsareequally

chargedby theGeneralAssemblyto providetheenumeratedservicesin thestatute,thus

renderingtheproposedpromulgationofsuchrulesto includelicensedgeologiststo likely

be invalid. In orderto supportsucha delegationthroughrulemaking,thestatutemust

containstandardsto guidetheagencychargedwith implementingthestatute. Village of

Lombard,Id. at 870.

Theexpressenactinglegislationandamendatorylegislationfor theLUSTprogram

is silent asto theinclusionofLicensedProfessionalGeologists.This is trueeventhough

theProfessionalGeologistsLicensingAct (P.A. 89-366)wasadoptedinto law prior to the

amendatorylegislation affecting the LUST program(P.A. 89-428 and 89-457). The

presumptionexiststhattheGeneralAssemblyin formulatingthesubsequentchangesto the



LUST legislationwasawareoftheProfessionalGeologistsLicensingAct, andchosenotto

includesaidprofessionalsinto theLUST amendments.

TheLUST legislationspecificallydefinestheterm“LicensedProfessionalEngineer”.

415 ILCS 5/57.2. No definition for LicensedProfessionalGeologistsis containedin the

legislation.Thelegislationisalsospecificastotheoperationsand~~ertificatic’nsby Licensed

ProfessionalEngineers,for example,ascontainedin 415ILCS 5/57.7,including “physical

soil classifications”. The ProfessionalEngineeringPracticeAct expresslyincludes soil

classificationsasan exampleofprofessionalengineeringpractice. 225ILCS 745/15. The

ProfessionalGeologistLicensingAct doesnotincludeanyreferencesto soilclassifications

in theexamplesofprofessionalgeology. 225ILCS 325/4. Therefore,beyondtheexpress

absenceofLicensedProfessionalGeologistsin thelegislation,it isapparenton its facethe

GeneralAssemblydidnotintendthe“physical soilclassifications”oftheLUST legislation

tobeperformedbygeologists.Suchoperationswereexcludedfromthegeologistslicensing

act, but werereservedspecificallyfor professionalengineersin theirpracticeact andthe

LUST legislation.

Beyondlegal issues,therearepracticalproblemswith theproposedinclusion of

LicensedProfessionalGeologistsin theproposedrules. ThroughouttheLUST legislation,

specific referencesto theuse of LicensedProfessionalEngineersare contained. The

legislation embodiesa provision which createsa presumptionagainstliability for the

ProfessionalEngineers’certificationspursuantto thestatute. 415 ILCS 5/57.10. As

proposedby thisrule,theinclusionofLicensedProfessionalGeologistsin Section732.402

will disrupttheGeneralAssembly’sschemeforpresumptionagainstliability, asthisspecific

law containsno referenceto LicensedProfessionalGeologists,therebydetrimentally

affectingtheviability of thecertificationandtheability to ensureprotectionto owners,

operators,heirs,etc. TheAgency~s issuanceofano furtherremediationletterwill beofno

effectif baseduponthecertificationofaLicensedProfessionalGeologistastherewill be

no statutorybasisfor theprotectionaffordedby saidletter.

For theabovegoingreasons,ISPEandCECI alsosuggestto theAgencyandBoard



thatthetestimonyofMr. DougClay,Mr. RonDyeandMr. KennethLiss iswithoutweight

ormeritwith respectto theinclusionof LicensedProfessionalGeologistsin theproposed

amendments.The lackofexpresslanguagein theLUSTprovisionsandalackofstandards

enumeratedby the GeneralAssembly in the law precludethe suggestedreferencesto

LicensedProfessionalGeologists,andthusthetestimonyof the abovepartiesshouldbe

strickenaswithoutalegalbasis,andnoweightwith respectto thereferencedtestimonybe

affordedby theBoard.

ISPEandCECIrespectfullyrequesttheBoardto strikeanyreferencesto “Licensed

ProfessionalGeologists”from theproposedrulemakingon thegroundsthat: thereis no

expressstatutoryprovisionallowingfor saidinclusion;theGeneralAssemblydidnotintend

for theAgencyandBoardto includelicensedgeologistsin additionto licensedprofessional

engineers;the plain languageof the statutedoesnot include licensedgeologistsnor

standardsto discerntheinclusionofsaidgeologists;andpracticaldifficulties atoddswith

provisionsofthestatutewould becreated.

Respectfullysubmitted,
Illinois SocietyofProfessionalEngineers
ConsultingEngineersCouncilofIllinois.

Bruce S. Bonczyk,OneoftheirAttorneys

Dated: ‘~‘‘~ ~

BruceS. Bonczyk
(IL Reg.6190593)
BRUCE S. BONCZYK, LTD.
601WestMonroe Street
Springfield,IL 62704
217.525.0700
217.525.0780fax



CLER&S OFFrCE

MAR 2 1 2001
STATE OF ILLINOIS

Pollution Control Board

STATE OF ILLINOIS )
)

COUNTY OF SANGAMON )

PROOF OF SERVICE

I, theundersigned,on oathstatethatI haveservedtheattachedAppearance,Motion
to OpposeCertain ProposedAmendmentsof the EnvironmentalProtectionAgency’s
Proposalto Amend 35 Ill. Ad. Code732,andMemorandumof Law in Supportof the
Motion toOpposeCertainProposedAmendmentsoftheEnvironmentalProtectionAgency’s
Proposalto Amend35111.Ad. Code732uponthepersontowhomit isdirected, byplacing
it in an envelopeaddressedto thepersonor personson theAttachedServiceList, and
mailingit from Springfield,Illinois onthe20th dayofMarch,2001,with sufficientpostage
affixed.

~

Lind

SUBSCRIBEDAND SWORNTO BEFOREME

this .~ dayofMarch, 2001.
C~&~LetA4 A< S&4~~1

.

NotaryPublic

~FFIcIALS~~
SUSAN K CAMPTON

NOTARY PtDSLIc, STATE OF ILLINOIs
~ MY COMMISSION EXpIRES: 11I13~3

THIS FILING SUBMITTED ON RECYCLED PAPER
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