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OR/GINAL

BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

IN THE MATTER OF: ) AUG 012005

PETITION OF WASTE MANAGEMENT OF ) Contr~jBoard
ILLINOIS, INC., FOR AN ADJUSTED )
STANDARD FROM 35 ILL. ADM. CODE 721 ) AS 05-07
AND FORRCRA DELISTING UNDER ) (AdjustedStandard— Land)
35 ILL. ADM. CODE720.122FORTREATMENT)
RESIDUAL OF CID RECYCLING AND
DISPOSALFACILITY BIOLOGICAL LIQUID )
TREATMENT CENTER )

RECOMMENDATION TO PETITION FOR ADJUSTED STANDARD

NOW COMESthe Illinois EnvironmentalProtectionAgency (“Illinois EPA”), by one of

its attorneys,John J. Kim, Assistant Counsel and Special Assistant Attorney General,and,

pursuant to 35 Ill. Adm. Code 104.416, hereby submits a recommendationto the Illinois

Pollution Control Board (“Board”) in responseto thepetition for adjustedstandard(“petition”)

filed by WasteManagementofIllinois, Inc. (“WMII”) (“Petitioner”). Forreasonsstatedin detail

below, the Illinois EPA recommendsthat the Board deny the adjustedstandardrequest. In

supportofthis recommendation,theIllinois EPAstatesasfollows:

I. INTRODUCTION

The Petitioneris seekingan adjustedstandarddelisting a lime-conditionedfilter cake

(“treatmentresidual”) that results from treatmentat the Biological Liquid TreatmentCenterat

generatedat WMII’s CID RecyclingandDisposalFacility (“CID”). In its petition, WMII asks

theBoardto incorporatea document(“Delisting Request”)previouslysubmittedto theBoard in

January2005 aspart of a different adjustedstandardproceeding(AS 05-03). The Illinois EPA

doesnot object to this request,andhasconsideredtheDelisting Requestaspartofpreparingthis

recommendation.
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To obtain a positive ruling from the Board, thePetitionermust satisfactorilyaddressall

factors set forth in Section 104.406of the Board’s procedural regulations(35 111. Adm. Code

104.406)aswell asin Section28.1(c)of theIllinois EnvironmentalProtectionAct (“Act”) (415

ILCS 5/28.1(c)).

II. SECTION 104.406FACTORS

For the reasonsmore fully set forth below, the Illinois EPA doesnot believe the

Petitionerhas satisfactorilyprovided all information and/orjustification requiredby Section

104.406oftheBoard’sproceduralrules.

A. Section104.406(a)— Standard from which adjusted standard is sought

TheIllinois EPA doesnot takeissuewith thePetitioner’sstatementson this topic.

B. Section104.406(b)— Regulation of generalapplicability

TheIllinois EPA doesnot takeissuewith thePetitioner’sstatementson this topic.

C. Section104.406(c)— Level of justification

The Illinois EPA doesnot take issuewith the Petitioner’s statementasto the required

level ofjustification. However,theIllinois EPA doesnot believethat thejustificationhasbeen

met,in that thePetitionerhasnot providedsufficient informationandargumenttomeet that level

ofjustification.

D. Section104.406(d)— Petitioner’s activities

TheIllinois EPA doesnot takeissuewith thePetitioner’sstatementson this topic.

E. Section 104.406(e)— Efforts necessaryto comply

TheIllinois EPAdoesnot takeissuewith thePetitioner’sstatementson this topic.
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F. Section 104.406(1)— Proposed adjusted standard

The Illinois EPA doesnot believethe proposedadjustedstandardshould be grantedby

the Board in its presentform, as the Petitionerhasnot met the requiredlevel ofjustification to

warrantissuanceoftheadjustedstandard.

G. Section 104.406(g)— Quantitative and qualitative impact on the environment

The Illinois EPA doesnot believethe Petitionerhaspresenteda sufficient and complete

risk assessmentin its petition andDelisting Request.

H. Section 104.406(h)— Justification of theproposed adjusted standard

The Illinois EPA does not believe the Petitioner has met the required level of

justification.’ As the Petitionernoted,therearethreecriteriathatmust be satisfied,pursuantto

Section 720.122of Title 35 of the Illinois Administrative Code (35 III. Adm. Code 720.122).

The Illinois EPA agreeswith the Petitioner that the first two criteria havebeensatisfactorily

addressed.It is the third criterion, that the petitionedwaste not exhibit any other factors that

couldcausethewasteto be ahazardouswaste,that theIllinois EPAfinds hasnot beenmet.

To demonstratecompliance with the third criterion, the Petitioner preformed risk

assessmentmodeling in accordancewith the EPA Delisting Program:GuidanceManual for the

Petitioner. Specifically, a risk assessmentwas conductedusing the Delisting Risk Assessment

Software (“DRAS”) — Version 2, which is the standardmodel usedby the United States

EnvironmentalProtectionAgency (“USEPA”) for its hazardouswastedelistings. The DRAS

modelwas usedto model both a groundwaterpathwayanda surfacepathway. Illinois EPA and

‘In additionto the concernsregardingthejustification ofthe proposedadjustedstandard,the copy of the
Delisting Requestprovided to the Illinois EPA by the Petitioner doesnot contain a signatureon the
CertificationStatementas found in Section 2.0.7, p. 5. If the original ofthe Delisting Requestfiled with
theBoarddoescontain a signedstatement,thenthereis no problem. However,the Illinois EPArequests
that the Board review theCertification Statementto checkfor a signature;if no signatureis found, then
this omission(asotherwiserequiredby 35 Ill. Adm. Code720.1220)02))is anotherbasisfor the Illinois
EPA’s recommendationthat the petition be denied.
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USEPA havetraditionallyconsideredwasteto be acceptablefor delistingif thefoil-carcinogenic

HazardIndex (“HI”) is less than 1.0, and the carcinogenicrisk is less than 106. The DRAS

modelingconductedby WMII showeda HI of 0.02 with carcinogenicrisk of 1.53x10~for the

groundwaterpathway;and a HI of 0.0552with a carcinogenicrisk of l.83x106 for the surface

pathway. WMII concludesthat theserisks are acceptablefor delisting. However,therewere

problemswith themethodologyused.

In Section 7.5 on page46 of the Delisting Request,WMII indicatesthat severalmetal

parameterswere excluded from calculation of the HazardIndex basedon those constituents

appearingto be below backgroundsoil levels found in a United StatesGeological Survey

document. Thebackgroundnumbersidentified in Table 12 on page46 appearto be very high

comparedto backgroundconcentrationsfoundin Illinois as indicatedin the“TACO” Rulesat 35

III. Adm. Code742, AppendixA, Table G. In fact,mostof thenumbersfoundin Table 12 are2

or moreordersof magnitudehigher than the “Counties Within Metropolitan StatisticalAreas”

column of 35 III. Adm. Code 742, Appendix A, Table G. When comparedto the TACO

backgroundnumbers,severalof the constituentsin the waste,which are excludedfrom the

calculationof thecumulativeHazardIndex,areabovebackgroundlevels.

Of particular concern is arsenic, which was detectedin the petitioned waste at a

concentrationof 80 mg/kg. Theproposed“background”numberfor arsenicis 97 mg/kg. Since

thedetectedconcentrationis less than the“background” concentration,it was eliminated from

thecumulativeHazardIndex calculation. However,a checkof theTACO backgroundnumbers

showsthat arsenictypically occursin a rangeof 11.3 mg/kg (nonCMSA) to 13 mg/kg(CMSA).

Thus, arsenic does indeed appearin the wastehigher than background,and should

definitely be includedin theHI calculation. Notethat theHazardQuotientcalculatedfor arsenic
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(Table 11) is 2.26. It would causethecumulative HI to exceed1.0 by itself. Furthermore,the

practiceofexcludinga constituentbecauseit is below“background”is not soundpracticefrom a

risk-assessmentstandpoint. Regardlessof whetherthe parameteris aboveor below naturally

occurringlevels, it doescontributeto the overall risk of the waste. The Illinois EPA doesnot

believeUSEPA allows this practicein its review ofhazardouswaste delistings,and accordingly

suchpracticeshouldnot beallowedin Illinois either. It appearsasthoughthePetitionersoughta

referencedocumentwith very high backgroundlevels, at leastas comparedto levels more

readily acceptedand utilized in Illinois. The prudentcourseto takewould be to usethemost

conservativelevelswhenassigningbackgroundlevels,and in this situationthe TACO levels are

certainlymoreconservativeandthereforeshouldbeused.

Another issueis that, as previouslyindicated,for purposesof delistinghazardouswaste,

Illinois EPA andUSEPAhavetraditionally considereda cancerrisk of 106 to be the maximum

acceptablerisk. Thepetitionrepeatedlyrefers to an “acceptablerange”for cancerrisk of 1 o4 to

106, and ultimatelyconcludesthat theresultsof 53x104 (groundwater)and 1.83x106(surface)

are acceptable. The Illinois EPA previouslyconveyedthis concernto WMII in Septemberof

2004. In response,WMII took the stepof using the Pollutev6 model to model a Subtitle D

disposalscenarioratherthantheunlined landfill assumedby theDRAS model. Theassumption

in this modeling was that leachate from the waste was presentat the maximum detected

concentrationsat a depthof 1 foot abovethe liner system. The liner systemmodeledconsisted

of a geomembraneliner overlaying 3 feet of clay. The concentrationsdirectly below the liner

from this model weretheninput into the DRAS model as initial concentrationsfor modelingthe

groundwaterpathway. With this modification, the aggregatecarcinogenicrisk predictedwas

reducedto 1.91xl06,which is still in excessofthe lo6cutoffnormallyaccepted.
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Therefore,for the reasonssetforth above,thePetitionerhasnot met thethirdcriterion for

justification in that the methodologyand assumptionsusedin the risk assessmentwere flawed.

The Board should conclude that the Petitioner has failed to justify the proposedadjusted

standard.

I. Section 104.406(i)— Consistencywith federal law

TheIllinois EPA doesnot takeissuewith thePetitioner’sstatementon this topic.

J. Section104.406(j)— Hearing

TheIllinois EPA doesnot takeissuewith thePetitioner’sstatementon this topic.

K. Section 104.406(k)— Supporting documents

TheIllinois EPA doesnot takeissuewith thePetitioner’sstatementson this topic, except

to note that the concernsdescribedaboveregardingthe contentand conclusionsof parts of the

Delisting Requestareincorporatedhere.

IV. SECTION 28.1(C)FACTORS

ThePetitionerdid not specificallyaddressthefour criterialisted in Section28.1(c)ofthe

Act, and thereforethe Illinois EPA cannotdirectly respondto what the Petitionerwould have

offered to addressthe criteria. The Board should thereforefind that, as to at leastthreeof the

criteria, thePetitionerhasfailed to adequatelyprovethelisted requirements.

A. Factors relating to Petitioner are different than those relied on by the Board

The Petitionerdid not specifically addressthis criterion. The Illinois EPA can only

assumethat the economichardshipdescribedby the Petitionerif the wastein questionis not

delisted would constitute the factor that is substantiallyand significantly different from the

factorsrelied on by the Board in adoptingthe general regulation. However,thereseemslittle

doubt that the Board took economic factors into considerationwhen adopting the general
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regulations. There is little elsein thepetition that could ostensiblybe offered up to prove this

requirement.

B. Existenceof factors that justify an adjusted standard

ThePetitionerdid demonstratethat theremaybe highercostsassociatedwith compliance

alternatives. But, that demonstrationalonedoesnot validatetheeconomichardshipfactoritself,

and asnotedabove,that factordoesnot meet therequirementfound in Section28.1(c)(i) of the

Act.

C. Adverse environmental or health effects

As described in more detail above, the Illinois EPA identified flaws in the risk

assessmentprovided by the Petitioner and therefore the Petitioner has failed to adequately prove

that there will be no adversehealth effects.

D. Consistencywith federal law

The Illinois EPA doesnot take issuewith the Petitioner’s statementon this topic.

7



V. CONCLUSION

WHEREFORE, for the reasonsstated above, the Illinois EPA hereby respectfully

requeststhat theBoarddenythePetitioner’srequestfor an adjustedstandard.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division of Legal Counsel
1021 NorthGrandAvenue,East
P.O. Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:July 29, 2005

This filing submitted on recycled paper.
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CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify that on July 29, 2005,I servedtrue and

correct copiesof a RECOMMENDATION TO PETITIONFOR ADJUSTED STANDARD, by

placing true and correct copies in properly sealedand addressedenvelopesand by depositing

said sealedenvelopesin a U.S. mail dropbox locatedwithin Springfield, Illinois, with sufficient

First ClassMail postageaffixedthereto,uponthe following namedpersons:

DorothyM. Gunn,Clerk DonaldJ.Moran
Illinois PollutionControl Board Pedersen& Houpt
JamesR. ThompsonCenter 161 NorthClark Street
100 WestRandolphStreet Suite3100
Suite 11-500 Chicago,IL 60601
Chicago,IL 60601

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

John.I.Kim
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division of Legal Counsel
1021 NorthGrandAvenue,East
P.O. Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)


