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PROCEEDI NGS
(January 31, 1997; 9:05 a.m)

HEARI NG OFFI CER LQZUK- LAW.ESS: Good
nmor ni ng and wel cone.

Today is the fourth of five hearings that
the Board will be holding in this matter, which is
titled Livestock Waste Regul ations, 35 Illinois
Adm ni strative Code 506.

My nane is Audrey Lozuk-Lawl ess. | am
the Hearing Oficer in this matter. Today we have
several Board Menbers al so present with us. Seated
over there is Chairman C aire Mnning.

CHAI RVAN MANNI NG Wl cone.

HEARI NG OFFI CER LOZUK- LAWESS: Dr.
Ronal d Flemal and Dr. Tanner Grard. W also have
several attorneys on staff here today. M. Marie
Ti psord, Ci ndy Ervin, Chuck Feinen and K. C.

Poul os. We al so have a nenber of our technica
unit here, M. Anand Rao.

Thank you very much for coming. The only
remai ning hearing that is currently scheduled is a
hearing that was reschedul ed due to weat her that we
had to cancel which will be in Chanpai gn on Friday,

February 7th, if anyone is interested in attending

KEEFE REPORTI NG COVPANY
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that. It also begins at 9:00 a.m, and the address
and other information you can receive in the back
of the room or approach any of us.

Today's proposal was submitted by the
Department of Agriculture. Today we will hear a
summary fromthe Departnment of Agriculture
regardi ng the proposal as well as sunmmaries from
t he Departnment of Natural Resources, the Illinois
Envi ronnental Protection Agency and the Illinois
Department of Public Health.

Today's hearing will be governed by the
Board's rules and procedural rules on hearings.
Any information which is relevant and not
repetitious will be admitted into the record.
Today we do have a court reporter who will be
transcribing what is said today to make a conplete
record for any Board Menbers or any nenbers of the
public who are not with us today who would like to
know what was happeni ng. Please be aware that if
you do want to ask questions we would |ike you to
approach the podium so that the court reporter and
everyone el se in the audi ence can hear you.

After the agencies have given their

summaries, we will then proceed with sonme prefiled
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guestions directed towards the Departnent of
Agriculture submitted by the Illinois Farm Bureau,
II'linois Beef Association and the Illinois Pork
Producers. After that we will ask if there is
anyone in the audi ence who wants to ask questions
of any of those governnent agencies.

Fol | owi ng that questioning, we will begin
with the prefiled testinony of the foll ow ng
peopl e, which would be Joe Bob Pierce, M chael
Rapps, Dr. Richard Tubbs, Roger Marcoot, Bill
Canmpbel I, Jim Frank and Mchelle Paul. After those
wi t nesses have testified, you will be able to ask
guestions to each of those persons.

I f anyone else in the audi ence would wi sh
to give testinmony, we have put a sign-up sheet in
the back of the room Please sign up and after
t hose who have prefiled have already testified we
will give you the opportunity. Wen you are
testifying you will be sworn in and subject to
Cross-questioni ng.

I[f you would -- if you still want to
participate but don't want to be sworn in today and
gi ve testimony, we encourage you to file a public

comment with the Board. Send that to the Illinois

KEEFE REPORTI NG COVPANY
Belleville, Illinois
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Pol lution Control Board at 100 West Randol ph, Suite
11-500 in Chicago, Illinois, 60601. Please do mark
at the top that this has been docketed as R97-15.

Al so, lastly, there are notice lists and
service lists at the back of the room |If you
woul d Iike to receive copies of the Board' s
opi nions and orders as well as any opinions and any
orders that | put out as the Hearing O ficer
pl ease sign up on the notice list. If you want to
recei ve copi es of any testinony or post hearing
briefs, then you would al so put your name on the
notice list.

kay. Dr. Flemal?

PRESI DI NG BOARD MEMBER FLEMAL:  Thank
you.

On behalf of the Board, | would like to
wel cone all of you to this Pollution Control Board
hearing. Many of you are perhaps not famliar with
the Illinois Pollution Control Board, and | woul d
like to take just a few nmonents to introduce us to
you a little bit and to introduce as well to you
the process that we are engaged in today.

W& have on the side table here, along

with much of the other docunentation that has been
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entered into this record, a little brochure, public
assi stance, public access information to the
[Ilinois Pollution Control Board. W invite you to
take a copy and look at it and it will go into sone
of the things | amabout to say in nore detail, if
you would like to pursue them

The Board consists of seven nenbers,
three of whom are present here today. The other
four are engaged in other Board activities today
and unfortunately can't be with us. The Board
menbers are appointed by the Governor with consent
of the Illinois Senate.

W& have two maj or areas of
responsibility. One is to sit in adjudication of
various kinds of contested cases that are brought
before us. In any given year we may have 200, 300
or even 400 cases of that sort to decide. They
range over a broad set of responsibilities that we
have to discharge. Sone of theminvolve sitting in
di sposition of enforcenent actions that we view,
deci si ons made by ot her agencies, for exanple,
review of contested permts, actions that mght be
brought, and the details of those you will find in

t he brochure.

KEEFE REPORTI NG COVPANY
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We are engaged today in the second of the
two kinds of activities that the Board has
principal responsibility for, and that's the
promul gation of rules in protection of the Illinois
environnent. The Pollution Control Board is
responsi ble for adopting all of the environnmenta
control standards for the State of Illinois.

In particular today we are engaged in an
activity that the Board has been charged w th under
the Livestock Facilities Managenent Act. Copies of
that Act and the background information on it, if
you are not already famliar, again, are part of
the materials that we have on the side table for
you.

Under that Act we have been given the
responsibility by the Illinois General Assenbly to
flesh out certain portions of that Livestock
Facilities Management Act. The Illinois Departnent
of Agriculture has given us proposals to how they
see that charge best being exercised, how we best
flesh out that proposal

W have been engaged, since we have
recei ved that proposal, in getting additiona

i nformation; information via this hearing process.
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W have already had three hearings, which we all
bel i eve have been very successful in providing us
information. W wll have, in addition to this
hearing, as the Hearing Oficer indicated, one nore
public hearing to gather yet further information
W will also have a public conment period where al
i nterested persons may subnit their witten
comments to us regarding the proposal of the
[Ilinois Department of Agriculture.

VWhen we have all this information
assenbl ed, the Board will deliberate over that
entire record, the proposal itself, and various
suggestions that have been nade regarding that
proposal, to determine its ultimate fate. The
Board could, anong its possibilities, determ ne not
to change the proposal that the Departnent of
Agriculture has given us and adopt it essentially
in that formor we may, as another alternative,
consi der noving forward but in sone different form
or detail or specifics or amended form over the
proposal that has been given to us.

As many of you are aware, there has
al ready been a significant nunber of anendnents

t hat have been suggested to the proposal as a

10
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result of this hearing process. And part of our

del i beration will be to reviewthe nerits of those
recommended changes to see if ultimately they are,
in the Board' s judgnment, appropriate to nove
forward on. Today, again, as | see in the prefiled
testinony, we are going to have presenters or
testifiers who will be, once nore, giving us sone

i nformati on as to whether they believe we ought to
anend or nove forward as proposed.

It is very inportant in this information
gat hering process for us that we, indeed, do have
your perspective. W cone to you for the purposes
of getting your perspective on the rule before us.
| assure you that what you do tell us will be given
serious consideration and ultimately will be
factored into any decisions that the Board makes on
how this rul e proceeding actually noves forward.

CHAI RVAN MANNING. | likewise -- not to
take much nore time -- but | just wanted to wel cone
you, as well, as the Chairnman of the Board, on
behal f of the Board. | appreciate your interest,
and the Board understands this to be a very
i mportant issue in the State of Illinois.

Wl cone nenbers of the public. Welcone

11
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menbers of the livestock and the farm ng comunity
in this area and throughout the state. And wel cone
really everybody that is interested in this very

i ssue.

Wl cone also to our fellow nmenbers or our
sister state agencies sitting to our left.
Understand that a ot of work really has gone into
this rule proposal before it was even proposed to
us. The statute designated the Department of Ag to
| ead a work group of the Departnent of Agriculture,
t he Environnental Protection Agency and the
Department of Natural Resources and the Departnent
of Public Health. Representatives of all of those
agencies are here today to explain the rule and
their position on the rule.

We appreciate all of the input that they
have had. This has really been an exercise of
gover nment wor ki ng well and working together and we
appreciate it. They are here to answer any
guestions you may have as well in ternms of the rule
pr oposal

So with that, is there any nmenbers of the
state or local governnent that would like to

identify thensel ves today? | know we have the --

12
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yes, sir.

MR, ENGLAND: | am Richard England. | am
t he Chairman of the Jefferson County Board here in
Jefferson County.

CHAl RVAN MANNI NG Thank you. Well, with
that, then, | think it is time that we proceed and
try to get as nuch on the record as we can today so
that we can reflect and get a great decision in
terns of the proposal before us.

Go right ahead.

HEARI NG OFFI CER LOZUK- LAWLESS: | am
sorry, sir, would you please repeat your |ast name
for the court reporter.

MR, ENGLAND: It is England, just |ike
the country.

HEARI NG OFFI CER LQZUK- LAWLESS: kay.
Thank you, sir.

At this tine | would |ike the reporter to
swear in the agency w tnesses, please.

(M. Chester Boruff, M.
Warren Coetsch, M. Scott
Frank, M. Richard Warrington
M. John Marlin and M. David

Ant onacci were sworn in by the

13
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court reporter.)

HEARI NG OFFI CER LOZUK- LAWLESS:  Thank

you.

M. Boruff, would you like to begin?

MR, BORUFF: Ckay. Thank you. Good
nor ni ng.

My nane is Chet Boruff, and I am enpl oyed
by the Illinois Departnment of Agriculture as Deputy

Director for the Division of Natural Resource and
Ag Industry Regulation. | amresponsible for the
program areas of the Departnment dealing with animal
heal th and wel fare, natural resource protection
regul ati on of the feed, seed and grain industry,
and the wei ghts and neasures program

At today's hearing I will be offering a
summary of the witten testinmony which the Illinois
Departnment of Agriculture entered into evidence
with the Pollution Control Board at its hearing in
Jacksonville. At that time, two other enpl oyees of
the Departnent, Scott Frank and Warren CGoetsch
al so presented testinony relative to the proposed
rules. M. Frank and M. Coetsch will not be
providing testinony today, but will be available

for questioning as the hearing proceeds.

14
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II'linois has | ong been recogni zed as one
of the leading lIivestock producing states in the
nation. Due to its access to abundant feed
supplies, strong markets and a wel|l devel oped
infrastructure, the Illinois livestock industry has
been a major contributor to the state's overal
economy. Livestock production accounts for a
sizeabl e portion of the state's total gross ag
econony and several types of species are produced
in the state

The industry is undergoi ng maj or changes
in structure due to econom ¢ and narketing forces
which are not unique to Illinois. As aresult, it
has become common for many operations to expand,
speci alize, and invest in capital-intensive
production units in recent years. The industry has
been faced with chal |l enges regarding market
structure, access to capital, a limted supply of
trai ned enpl oyees and increased regulations. 1In
many cases in Illinois, as well as in other states,
traditional and | ong established |ivestock
producers have chosen to | eave the industry rather
than to address the challenges | listed above.

In an effort to strengthen the industry

15
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and position Illinois to be a continuing | eader in
i vestock production, CGovernor Edgar convened the
Li vestock Industry Task Force in July of 1995. The
Task Force has addressed a w de range of topics
focusi ng on areas of econom ¢ devel opnent,

mar ket i ng, technol ogy transfer and environnenta
concerns regarding livestock production. Its
reconmendati ons have dealt with a nunber of issues
i ncl udi ng concerns addressed at this hearing.

The recomendati ons of this Task Force
were taken into consideration by the |egislative
sponsors of the bills which eventually becane the
Li vest ock Managenment Facilities Act.

The Livestock Managenment Facilities Act
is intended to be preventive in nature, since
I[Ilinois currently has statutes in place to dea
wi th situations once pollution has occurred. The
Act sets in place regulations providing for the
proper siting, construction, operation and
managenent of |ivestock managenent facilities and
their associ ated waste handling structures. It is

the intent of the Act and quoting fromthe Act "to
mai ntain an economcally viable |ivestock industry

inthe State of Illinois while protecting the

16
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environnent for the benefit of both the |ivestock
producer and persons who live in the vicinity of
the livestock production facility,"” end of quote.

Section 55 of the Act established a
Li vest ock Managenment Facilities Advisory Committee,
made up of the Directors of the Departnent of
Agriculture, Natural Resources, Public Health and
the Illinois Environmental Protection Agency or
their designees. | was designated by Illinois
Departnment of Agriculture Director Doyle to serve
as the Chair of the Conmttee. The Menbers of the
Conmittee were charged to review, evaluate and make
recomendations to our Department for rules
necessary for the inplenentation of the Act.

The Conmittee net five tinmes during the
sumer and fall of 1996 to carry out its m ssion
The departnments and agency represented on the
Conmittee provided a vast anount of professiona
know edge and experience based on a broad spectrum
of topics pertinent to this subject. The
Departnment recogni zes themfor their efforts and
appreci ates their reconmendations and inputs
t hroughout the rul e proposal devel opnent process.

The Conmttee considered several sources of

17
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i nformati on, such as technical papers, published
desi gn standards, pertinent information from other
states, and information provided by industry and
private individuals as it made its recommendati ons
to the Departnent.

In the fall of 1996, as the Advisory
Conmittee was neeting to devel op the proposed
rules, concerns were raised to the Illinois Genera
Assenbly regardi ng the absence of regul ations,
since the permanent rules had not yet been
adopted. As a result, the Departnent devel oped and
proposed to the Illinois Pollution Control Board an
energency rule pertaining to certain portions of
the Act, nanely, | agoon registration, |ivestock
facility siting, waste |agoon design criteria,
wast e managenent plans and certified Iivestock
manager training. The Board adopted these
energency rules on Cctober 31, 1996. These rules
are currently in place until such tinme as the Board
adopts the pernmanent rul es.

I want to briefly summarize the rules
whi ch we have proposed to the Pollution Control
Board. Subpart A sets forth the applicability,

severability, definitions and incorporations by

18
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reference for the proposal. This subpart follows
concepts devel oped and included in the energency
rul es adopted by the Board under Docket R97-14.
Al'l but six of the terns defined within this
section have been taken directly fromthe Act
itself. Definitions proposed in the rules wll
further clarify concepts necessary for the
enforcenent of the regulations. An inportant issue
relative to the timng of the application of
set backs needs clarification, and the Depart nment
respectfully requests that the Board consider a
further clarification of this inportant nmatter

Subpart B of the proposal is organized
into eight major sections and outlines the approach
requi red of owners and operators of new or nodified
wast e | agoons for the registration, design
construction, closure and ownership transfers of
such facilities. The proposal closely follows the
energency rul es adopted by the Board. This subpart
takes into consideration site-specific
i nvestigation which is to be perfornmed by the owner
prior to registration and construction

Design criteria are based upon recogni zed

design paraneters established by either the

19
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American Society of Agricultural Engineers or the
United States Departnent of Agriculture Natural
Resource Conservation Service. This subpart
establishes criteria for the construction of |agoon
berms, nonitoring wells, liners, |agoon closure and
ownership transfers.

Subpart C deals with waste managenent
pl ans. The application of livestock waste to the
land is one of the oldest forms of recycling, and
livestock waste has been used for generations to
supply nutrients for crop growth and devel oprent .
VWhen properly applied, |livestock waste can be a
val uabl e resource, however, inproper application
may have a negative inpact on surface and
groundwater, as well as detrinmental effects to the
soil.

Subpart C outlines the factors to be
consi dered by a livestock producer when preparing a
wast e managenent plan specific to their operation
Many |ivestock producers in Illinois have had waste
managenment plans prior to the devel opment of the
Li vest ock Managenment Facilities Act in an effort to
provi de sound stewardship of their soil resources

whi | e using ani mal manure as a val uabl e agronom c

20
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resource.

The I1linois Departnent of Agriculture
intends to further detail the criteria to be used
by a livestock producer when devel opi ng a waste
managenent plan during a subsequent rul emaki ng
process and with the full invol venent of
representatives of |ivestock producers, the
scientific comunity, and the ag supply industry.
VWhen conpleted, this activity will outline the
i nformati on necessary to conplete a waste
managenent plan by establishing criteria for crop
nutrient values, crop yields, nitrogen
avai l ability, and proper disposal mnethods of
I ivestock waste

Subpart D provides details for the
establ i shnent of a certified |livestock manager
program intended to enhance the nanagenent skills
of the livestock industry in critical areas, such
as environnental awareness, safety concerns, odor
control technol ogies, and the devel opnent of manure
managenent pl ans.

Subpart E of the proposed rul es deals
wi th penalties associated with violations of three

areas of the Livestock Managenent Facilities Act,

21
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nanely | agoon registration and certification
certified livestock manager status, and waste
managenent pl ans.

Subpart F deals with financial
responsibility and relates to Section 17 of the
Li vest ock Managenment Facilities Act. The intent of
this section is to ensure that in the event of a
cl osure of a lagoon, the cost of that closure shal
be borne by the owner of the | agoon versus a unit
of | ocal government.

Section 17 of the Act outlines surety
i nstruments which may be used to ensure financial
responsibility. Wth the concurrence of the
Pol lution Control Board, the Illinois Departnent of
Agriculture intends to adopt rul es and procedures
in a separate rul emaki ng process pursuant to the
Il'linois Admi nistrative Procedures Act.

Subpart G deals with setback distances,
which are intended to protect air quality and to
control odors which result fromlivestock
production, but which may be of fensive to nei ghbors
of individual operations. It is very likely that
any |ivestock operation, regardl ess of size, wll

generate sone | evel of odor by the very nature of
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the operation. Mny factors contribute to the

| evel of odor resulting froman operation. The

i ntent of establishing setback distances is to
provide for a dilution effect which will |essen
odors coming froma |ivestock operation before they
reach surroundi ng persons or hones.

Clearly, the issues which we face are
conpl ex, have far reaching i npacts, and are not
easy to resolve. As discussions have been held at
several |ocations around the state over the | ast
year and a half, it seenms that two main themes have
energed regarding |ivestock production in the State
of Illinois.

First, is one of providing protection for
the environment and the natural resources of the
state. This concern is not unique to Illinois, and
ot her states have dealt with the sane issues in a
variety of ways. The rules which we have proposed
will serve to reinforce the preventive nature of
t he Livestock Managenment Facilities Act as it was
i ntended by the Illinois General Assenbly. The
proposed rul es take into account the npbst current
design standards and criteria, scientific

i nformati on and production practices to ensure that
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our natural resources are protected.

Anot her thenme has devel oped which rel ates
to the social and the econom c changes occurring
within the Iivestock industry. Mich has been said
about protecting the famly farmand restricting
the size of megafarns as they are being considered
inlllinois. The rules which we are proposing to
the Pollution Control Board do not address these
soci al and econom c issues, but rather, they
provide for the protection of our natural resources
in our environment.

However, there are many producers and
i ndustry experts who would warn that the increased
cost of regulations may actually lead to an
acceleration of small to mid-sized |livestock
operations leaving the industry. As a result, the
II'linois Department of Agriculture recognizes that
the rules to be adopted need to be fair in their
approach, economcally reasonable in their
i npl enent ati on, and based upon sound, scientific
i nformation.

Thank you for the opportunity to be
here.

HEARI NG OFFI CER LOZUK- LAWLESS:  Thank
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KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

you, M. Boruff.

W will nowturn to the testinony from
the Illinois Environmental Protection Agency. M.
V\rri ngt on.

MR, WARRI NGTON: Thank you. Cood
nmorning. My nane is Rich Warrington. | am
Associ ate Counsel for Regul atory Matters for the
Bureau of Water of the Illinois Environnenta
Protecti on Agency. On behalf of our Director, Mary
Gade, and Janes Park, Chief of the Bureau of Wter,
we would like to wel come you to these proceedi ngs
and thank you for your interest.

I will be summarizing the testinony that
James Park gave at our hearing in Jacksonville just
a few weeks ago. W have extra copies of his ful
testinmony. It will be available at the side table
during the break

The 11linois EPA supports the adoption of
R97-15. The addition of operator certification and
the mandate for Livestock Waste Managenment Pl ans
for the largest of these facilities is a positive
step in establishing consistent and responsibl e
operation of |ivestock waste handling facilities in

this State. W endorse and encourage the training
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and educational prograns set forth in these rules
as a meani ngful approach in making the agricultura
community aware of the responsibilities and
beneficial aspects of sound |ivestock waste
managenent. This program when fully devel oped,
prom ses to allow for the conmunication and the
eval uation of innovative technology, as it affects
t he devel opnent of the operators' waste nanagenent
pl ans. The expansion of the setback linmts, as
mandat ed under the Livestock Managenment Facilities
Acts, is also a necessary step in addressing the
potential detrinental aspects of |arge |ivestock
facilities.

The Illinois EPA would like to make three
recomendati ons for these proposed rules. First,

is that soil boring requirenents are satisfactory

for the vast majority of sites in lllinois as
prescribed under 35 Illinois Adnministrative Code
506.202 (b). However, the Illinois Departnent of

Agricul ture needs adequate flexibility to require
addi ti onal borings in the case of disturbed or

m ned | and that may have altered hydrol ogy and soi
conditions or routes to groundwater via abandoned

shafts. In these circunstances, a single boring
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for a large (four to six acre) |agoon would be
i nsufficient.

Secondl y, we reconmend a prohibition on
the use of outlet piping through the | agoon berm
Section 4.6.2 of the Anerican Society of
Agricul tural Engineers Guidance states "An overfl ow
device with a mnimum capacity of 1.5 tinmes the
peak daily inflow may be installed at the |agoon
surface only if the overflowis to be contained in
anot her |agoon cell or other treatnment facility.
Qutl et devices should be installed in a way that
allows effluent to be taken at a | evel 150-450
mllinmeters or 6 to 18 inches bel ow the surface.”
This seens to suggest that a subsurface outlet may
be approved. The Illinois EPA is aware of a recent
exanple in North Carolina where | agoon sl ope
failure was related to, and possibly directly
caused by, an outlet pipe design of this type. The
Nat i onal Resource Conservation Service recently
changed the North Carolina guidance docunment so
that, and | quote, "if any pipes are to be placed
t hrough t he embanknment, the | ocation and net hod of
installation shall be approved by the designer of

t he enbanknent...The install ation shall be
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certified by the inspector.” C ose quotes.

It should be noted that this guidance
docunent, although designated as a Nationa
Resour ce Conservation Service docunent, was
devel oped specifically for and applies only to
North Carolina. The National Resource Conservation
Servi ce docunent referenced in the proposal does
not contain this guideline. The Illinois EPA
reconmends an addition to R97-15 that either

A, prohibits the use of through the berm
outl et piping unless the piping discharges to
anot her | agoon or,

B, requires the Illinois Departnent of
Agriculture's specific approval, as called for in
the North Carolina exanple.

And | ast, we recommend a requirenent for
an energency spillway. The National Resource
Conservation Service docunent very clearly
speci fies under what conditions this is to be
present. Lagoons having a maxi nrum design liquid
| evel of three feet or nore above natural ground
shal |l be provided with an energency spillway or an
overfl ow pi pe to prevent overtopping.

This is not addressed in the Anerican
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Society of Agricultural Engineer's docunent,
attached to the proposal filed in this proceedings,
therefore, a potential point of confusion exists
that could be corrected by adding a provision to
R97-15 for the design to include an energency
spil | way.

In conclusion, the Illinois EPA acting
inits role through the Livestock Managenent
Facilities Act Advisory Conmittee, has eval uated
and nade recommendati ons on a w de variety of
i ssues presented on the subject of l|ivestock waste
managenent in the course of our deliberations.

Those on this Comrittee, the Departnent
of Public Health, the Departnent of Natural
Resources, and in particular, the Departnent of
Agriculture, are to be commended for their efforts
in drafting a well reasoned set of proposed rules
for the Illinois PCB s consideration

RO97-15 represents a strong step forward
in the effective managenent and prevention of
pollution fromlarge livestock facilities in
I[I'linois. W encourage the Illinois PCB to adopt
R97- 15 and i ncl ude the above noted

recomendati ons. Thank you.
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HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Varrington.

W will now continue with the statenent
fromthe Departnment of Public Health. M.

Ant onacci .

MR, ANTONACCI: Good norning. M nane is
David Antonacci. | am Chief of the Environnental
Engi neering Section of the Illinois Departnent of
Public Health. | have worked in environnental
health prograns for the past 26 years.

| participated in the deliberations of
t he Livestock Managenment Facilities Advisory
Conmittee, and the Departnent supports the rules as
proposed. Qur primary concern in the devel opnment
of these rules was the protection of groundwater
and the affect it may have on drinki ng water
supplies and on water wells. W believe that the
requirenents in that regard are both adequate and
responsi bl e.

W endorse the remai nder of the rules as
bei ng nost appropriate and in keeping with both the
letter and the spirit of the Livestock Managenent
Facilities Act. Copies of our full witten

testinmony fromthe Departnment are avail abl e.
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W appreciate the opportunity to be
involved in these deliberations and thank the
Departnment of Agriculture for incorporating our
public health content. Thank you.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Antonacci

Now we will finish the agencies with the
testimony fromDr. Marlin fromthe Departnent of

Nat ur al Resour ces.

MR, MARLIN. Good norning. | am John
Marlin with the Illinois Departnent of Natural
Resources. | represent Director Brent Manning on

the Livestock Facilities Advisory Committee.

The Departnent of Natural Resources
general |y supports the livestock regul ation
proposal before us today. W realize its scope is
limted by constraints of the Livestock Managenent
Facilities Act. The design standards that address
enbankment stability and design hydraulic capacity
are consistent with today's design standards and
t hus adequately protect the environnent and public
health from | agoon failure or enbanknent failure.
The proposed | agoon design standards provide a

reasonabl e | evel of protection to nearby aquifer

31

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

resources. The | agoon construction requirenments
appear to be consistent with standard engi neering
met hods used in these type of facilities.

Additionally, we note that the nanager
certification and training sections of the
regul ati ons provide the Department of Agriculture
the opportunity to address operational matters not
specifically covered by the rules.

We do, however, propose to nodify a
definition in the rules, and that's the definition
of popul ated area. W want the regul ati ons to make
it clear that |and managed for conservation or
recreational purposes are considered popul ated
areas as long as they neet the 50 person per week
visitation requirenent. Additionally, we believe
that the boundary of such properties should be used
when neasuring the appropriate setback distance.

We appreciate this opportunity to
participate and thank all of you for com ng out
t oday.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you.

CHAI RVAN MANNI NG I f | might just take a

nmonent, during the testinony Representative John
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Jones joined us. Representative, wel cone.

REPRESENTATI VE JONES: Thank you.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you. At this tine, then, what we would like to do
is continue with some questions that were prefiled
by the Departnent, or by the Illinois Farm Bureau
the Illinois Beef Association and the Illinois Pork
Producers directed to the Departnent of
Agriculture, after which time if there are nmenbers
of the audi ence who have questions of any of the
four agencies you can certainly conme and you wil |l
approach the podium-- just raise your hand and
wi | | acknow edge you, and approach the podi um and
state your name and any group you nay represent and
t hen ask your question

So, M. Harrington, if you would like to

begin. | believe you stopped at question nunber
54.

MR HARRI NGTON: | believe so. Good
morning. | think we stopped at question 54, and

for those in the audience, basically we were
starting to discuss sone questions relating to
liner standards at that tine.

Question 55 was with regard to the liner
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standards in Section 506.205. You state in your
testinmony that the synthetic |liner manufacturer is
required to provide a certification that the |iner
is chemcally conmpatible with the Iivestock waste
and the supporting soil materials.

Is it the Departnent's intention that the
liner manufacturer will make a site visit to be
able to certify chemcal conpatibility?

MR GOETSCH. No, it should not be
necessary for the |iner manufacturer to nmake a
special site visit for such a purpose. The
manufacture will have representatives already on
site for the installation of the liner, as your
earlier questions at a previous hearing suggested.
These personnel should have the ability to evaluate
whet her certain site-specific characteristics
warrant additional testing to assure chem ca
conpatibility beyond the original factory testing,
which in nost, if not all cases, should be an
adequate test for such a chem cal conpatibility.

MR HARRINGTON: Is it the Departnent's
intention that the manufacturer's certification of
chemical conpatibility is meant to be a genera

statenment of conpatibility?
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MR GOETSCH: Yes, it is the Departnent's
intent that the manufacturer certify the use of a
particular type of liner to contain |livestock waste
as it is proposed in the systemdesign at the
site.

MR, HARRINGTON: Wth regard to the
groundwat er nonitoring requirenents in Section
506. 206, are there any criteria that the Departnent
woul d use in order to assess whether itens should
be added or deleted fromthe list of sanple
anal ytes?

MR, GOETSCH: In including this provision
in the proposal the Departnment was anticipating
situations where earlier nmonitoring results m ght
i ndi cate a change in analytes and would be a
beneficial change. In the case of no detections of
anal yt es above established background
concentrations for a period of tine, the Departnent
envi sioned the potential elimnation of sone
anal ytes, which would | ower the cost to the
producer of both sanple collection and anal ysis.

I f subsequent detections were nmade ot her anal ytes
coul d then be added back to the |ist.

In the case of early nonitoring results
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i ndi cating possible releases fromthe | agoon, a
change in the tester requirenents, such as the
addition of certain bacteriological testing could
assist in determining if the detections were as a
result of the lagoon or possibly sone ot her

source. Thus, the Department suggests that sanple
anal ysis history would be the major criteria
utilized in assessing whether nodifications to the
anal yte list would be possible in a given
situation.

MR, HARRI NGTON: Do | properly understand
your answer to be that based on the initial
anal ysi s and subsequent anal ysis that the
Departnment could both add and subtract fromthe
list of constituents to be analyzed for?

MR GOETSCH:  Yes.

MR, HARRI NGTON: Wul d there be any
reason not to restrict the Departnment to a list of
potential analytes that has been revi ewed and
promul gated as part of the regul ations?

MR, GOETSCH: As noted in the previous
answer, there may be sonme cases where the addition
of anal ysis beyond those listed in 506.206 (e)

woul d be of assistance to both the producer and the
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Departnment. However, the list included in this
section would certainly be sufficient for the vast
majority of cases. Thus, no expansion beyond the
list included in the Departnent's proposal is
suggested for initial use.

PRESI DI NG BOARD MEMBER FLEMAL: M.
Harrington, if I mght, just for a noment, as |ong
as we have got a train of thought here, | think
there is a question that the Board has had that
m ght be useful to ask at this tine.

In the Subsection E of 506.206, which is
t he sanpling procedure you are talking about, there
is a passive voice construction. 1t says, the
sanpl e shall be collected and analyzed. 1Is it the
Departnment's intention that that is the owner and
operator who is responsible for that activity?

MR, GOETSCH: (Nodded head up and down.)

PRESI DI NG BOARD MEMBER FLEMAL: But then
it follows |later that the Department may coll ect
and analyze. |Is that a request on your part to
have an independent ability to go in and coll ect
your own sanple and do your own anal ysis?

MR GOETSCH:  Yes.

PRESI DI NG BOARD MEMBER FLENMAL:  Ckay.
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Thank you.

PRESI DI NG BOARD MEMBER FLEMAL: At the
Departnment's cost, presumably, if the Departnent is
in engaged in that activity?

MR GOETSCH: Yes.

PRESI DI NG BOARD MEMBER FLEMAL:  kay.
Thank you.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you.

MR, HARRINGTON: Wth regard to the
Department's ability to require changes to the
design, construction or operation of the lagoon, is
there any reason that the Departnent did not
consi der including a negotiated conpliance
agreenment as part of this requirenent?

MR, GOETSCH: The Departmnent anticipates
that there will certainly be discussions with the
owner or operator of a lagoon in cases where
changes in the design, the construction and
operation of the | agoon are necessary for
conpliance. However, the statute under 510 ILCS
77/15 (f) provides adequate authority to the
Departnment to ensure conpliance. Thus, additiona

formulization of the conpliance process was not
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i ncluded in the proposal

MR, HARRI NGTON: Question 61, is there
any statutory authority for the Departnent to
consi der, quote, "the failure of the owner or
operator to submt required information shall be
considered a failure to construct a lagoon in
accordance with the requirenent of this subpart.”

That is, under what statutory authority
can the Departnent state that a failure to neet an
operational standard will be considered to be a
violation of a construction standard?

MR, GOETSCH: The Departnment assunes that
the informati on subm ssion referenced here is
associ ated with the groundwater nonitoring required
of facilities |ocated within areas classified under
the site investigation as being highly susceptible
to groundwater contam nation. The requirenment to
install the nonitoring wells, collect quarterly
sanpl es, anal yze the sanples for the presence of
various analytes and report the results to the
Departnment are all integral conponents of the
overal | design of the |agoon, just as the
installation and mai ntenance of a liner would be an

i ntegral conmponent of the design
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The failure of an operator or owner to
submt the required data nmust then be considered as
a failure of the owner or operator to conplete the
| agoon as it was registered. Thus, the Departnent
deens a failure to submt the required i nformation
as a failure to, quote, "construct the |lagoon in
accordance with the requirenents of this part," end
quot e.

MR, HARRI NGTON: Question 62, with regard
to Section 506.206 (h), does the Departnment know of
any way to denonstrate that deviations fromthe
standards shall be at |east as protective of the
groundwater prior to the installation of the
livestock waste managenent facility? Can such
denonstrati ons be made t hrough design val ues rather
than t hrough actual on-site denonstrations?

MR, GOETSCH: The Departnent believes
that these provisions were included in the statute
and were, in turn, included in the rule proposal to
all ow for the devel opnment and i npl enentati on of new
t echnol ogi es and desi gns. The Depart nent
anticipates that all deviations will be proposed to
the Departnment prior to full scale inplenentation

inthe field and expect that such proposals will
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i ncl ude both data and cal cul ations as well as
denonstrations, many of which could very well be
devel oped through university based research. The
proposed approach is simlar to the experinenta
permt and innovative design conponents of the
department admi ni stered agrichemcal facility
cont ai nment program found at 8 Illinois

Admi ni strative Code 255.50 and 255. 60.

MR HARRI NGTON:  Let ne see if |
understand. In other words, the denonstration
coul d be based on both the field data and
scientific data that is reliable?

MR GOETSCH. Yes, that's true

MR, HARRI NGTON:  Thank you. Wth regard
to closure in Section 506.209 (a)(1)(b) does the
Departnent intend that a closed | agoon be returned
to its exact preconstruction condition or is there
some flexibility in this rule?

MR, GOETSCH: The Department's proposa
is based on the statutory | anguage in 415 ILCS 15
(e). The Department intends there to be sone
flexibility with regard to returning the |lagoon to
its, quote, "exact preconstruction condition,"

unquote, as long as all potential environnenta
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hazards have been appropriately addressed during
that closure activity.

MR, HARRI NGTON:  Thank you. Turning to
the Subpart C, the waste managenent plan, with
regard to Section 506.301, both your testinony and
Section 20 (f) of the Act provide that the
application cannot exceed, quote, "the agronomc
ni trogen demand of the crops to be grown averaged
over a five year period," close quote. It seens
t hat proposed Section 506.301 requires that the,
quote, "application rates not exceed the agronomc
nitrogen requirement for the crop to be grown
during the grow ng season.™

Shoul d not the regulation followthe
| anguage of the Act and your testinony by stating
that the application rate cannot, quote, "exceed
t he agronom c nitrogen demand of the crops to be
grown averaged over a five year period"?

MR, SCOIT FRANK: The Depart nent
interpreted the statutory | anguage to nmean that the
ni trogen requirements of the individual crops grown
over a five year period would be averaged by type
of crop to obtain a value to use for crops to be

grown in the future. And that these nitrogen

42

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

requi renents are to be based on yield. 35 Illinois
Admi ni strative Code 560 Section 201 (a) addresses
nutrient | oading.

It states that |ivestock waste
application should not exceed the agronomc
nitrogen rate, which is defined as an annua
application rate of nitrogen that can be expected
to be required for reasonable anticipated crop
yield. The Departnent believes that using past
yield information is a good way to predict a
reasonabl e anticipated crop yield.

The rules for the waste nanagenent plan
have been devel oped such that the anount of
livestock waste to be applied for each individua
crop is to be calculated. Different crops have
different nitrogen requirements for optiml growh
and devel oprent .

MR HARRI NGTON:  Let nme see if |
understand this a little better. There is nitrogen
carry over fromyear-to-year, is there not,
typically in fields?

MR SCOIT FRANK: There can be.

MR, HARRI NGTON:  And, thus, nitrogen not

used one year is then avail able and can be
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cal cul ated in what woul d be needed for the next
year ?

MR, SCOIT FRANK: Dependi ng upon the form
of nitrogen that's carried over.

MR, HARRINGTON: So if the application
rates are geared to the five year average nitrogen
requi renents of the crops, would not that protect
t he environnent fromthe possible harmthat you are
aimng at?

MR, SCOIT FRANK: Coul d you repeat that?

MR HARRI NGTON: Let nme see if | can
state it a little better. | think as we have read
the rule, we thought the intention is that the
ni trogen demand of the crops woul d be averaged over
five years and that you would be able to apply
ni trogen based on that average. Are you saying
that is not correct?

MR SCOTT FRANK:  No, | amnot. You have
to have sone baseline to determ ne what the
ni trogen demand for those crops should be, and as
is stated in the energency rules, the purpose would
be to use past crop history to detern ne what
yields could be attained in the future and

fertilize then based on the yields that could be
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attai ned.

MR, HARRI NGTON: Does that not suggest
that there would be no ability with new
agricultural techni ques, new hybrids, to increase
crop yields significantly?

MR SCOIT FRANK: No, | don't think it is
l[imting in that sense because this average can
change. W basically every year as you get another
year of crop data, you could recal cul ate that
aver age.

MR, HARRI NGTON:  So you would be limted
by the past five years demand even though you
brought in a new hybrid that would require
significantly nore nitrogen and woul d consune t hat
ni trogen and produce a significantly |larger crop?

MR SCOIT FRANK: | don't know if the
increases in crop yields due to different genetics
woul d be that great fromyear-to-year. Normally we
see small incremental increases in yield over
time. So to get a very great increase in yield
over one year based on genetics of the crop is
probably not a great occurrence. The environment
pl ays much nore of a larger role in determ ning

crop yields.
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MR, HARRI NGTON: |If someone is switching
fromchemcal fertilizer, which they have to pay
for on the market, to manure application, which
presumably they have on the farm is there not a
basis for using substantially higher rates of
application to produce an econom c crop, since the
fertilizer is essentially free to themat this
poi nt ?

If I amnot maeking nyself clear, | wll
try and rephrase the question.

MR, SCOIT FRANK: Yes, if you could
rephrase it, please.

MR, HARRI NGTON:  When crop yields are
cal cul ated or planned, as | understand it, and | am
no expert, one of the factors that goes into it is
the expected price the crop will bring, the cost of
the inputs, the fertilizer and pesticides and
her bi ci des and the | abor that goes into the crop to
det erm ne what woul d be an econom ¢ production for
a given year. Do you agree with that?

MR, SCOIT FRANK: Regardl ess of the cost
of the inputs that go into it, you know, there is
still sone type of a yield level there that is

probably realistically achievable.
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MR, HARRI NGTON: | think we are m ssing
each other here a little bit. | apologize. | am
sure it is ny questions.

If the five year history has been based
on |l ow i nput because of the cost of the fertilizer,
and this year they are going to use a natural
fertilizer, such as animal nmanure to provide the
ni trogen, and they have an adequate supply of it,
and they are willing to put much hi gher nitrogen
| oads and produce a higher crop, is that allowed in
your rules as you propose then?

MR SCOIT FRANK: There are different
ways that yields can be deternmined in here. One is
past yielding ability. Another one is through the
use of the yield information that the Farm Service
Agency has or sone crop insurance yields, if that
was the case. Also, there is the fall back
position, as stated in the rules, that the soi
based yield data could be used to cal cul ate yi el ds.

MR, HARRI NGTON: So not only the average,
but using proper scientific data and proper
agronom ¢ anal ysis one could project a higher yield
for a given year and then use a hi gher anount of

fertilizer, natural fertilizer for that year if it
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is supported by the scientific data; am| correct?

MR SCOIT FRANK: Yes.

MR, HARRI NGTON:  Thank you. Wth regard
to Section 506.302 (c) (2), this section requires
that the owner or operator certify that the waste
managenent plan has been prepared. |Is there any
need for this in light of the fact that the plan
nmust be kept available for inspection during normal
busi ness hours?

MR, SCOIT FRANK: The purpose of the
certification of the waste managenent plan
preparation is to aid the Department in determ ning
facilities that are required to prepare a plan
There is no permtting process for the construction
or operation of livestock facilities, and the
regi stration process only applies to facilities
constructing or nodi fying a | agoon.

The certified |ivestock manager program
will generate a list of managers for facilities of
300 animal units or nore. However, a certified
manager may be the manager at nore than one
facility. This plan preparation certification wll
all ow the Departnment to be nore efficient if waste

managenent pl an i nspections are perfornmed.
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MR, HARRI NGTON:  Goi ng on, question 67,
with respect to Section 506.303 (c), what is the
reason for including, quote, "directions fromthe
nearest post office,"” close quotes, since the
cl osest post office may have no relationship to the
| ocation of the facility or the |l and where the
waste is applied?

MR, SCOIT FRANK: This | anguage was
i ncluded to provide information to aid Departnent
personnel in locating facilities should an
i nspecti on of waste disposal records be perforned.

MR, HARRI NGTON:  Woul d an exact
description of the location of the facility be nore
hel pf ul ?

MR, SCOIT FRANK: \What do you nean by
exact description of the facility?

MR HARRI NGTON:  Well, as | have been
driving through Illinois, if you designate the
street, the road, route nunber, the |ocation of the
farmon that route, perhaps by mle post, does not
that give you a better location than trying to
cal cul ate the distance, | suppose, as the crow
flies fromthe nearest post office?

MR SCOIT FRANK: No, the intent was not
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as the crowflies. It was basically as you had

i ndi cated, X nunber of miles in one direction and
turning at mle post nunber whatever, and X numnber
of mles in the other -- in the subsequent
direction. So using the nmile post that you had

i ndicated may be very simlar to the | anguage that
we have in the rule. The use of the words post
office was just to give a baseline as a place to
start.

MR, HARRI NGTON: | would ask the
Departnment to consider, and they can answer this
now or |ater, as to whether there mght be nore
flexibility built into the rule on that point.

MR BORUFF: | would Iike to respond to
t hat questi on.

W will consider adding or maybe
suggesting that that be taken out of the rule or
nmodifying it in sonme way. Although, froma
per sonal background, as one who has nade a great
part of his living in past years driving through
t he backroads and byways of Illinois, one of the
things that is difficult fromcounty to county is
that road nunbering systens are not al ways

consi stent fromone county to the next.
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| have worked in sonme counties of
[Ilinois who have their postal delivery from
actually other states, and have an address from
anot her state, even though there is a post office
located in Illinois closer to their honme. But due
to the lack of either a rural route or rura
delivery of any nature fromthat post office, they
don't even get it fromtheir closest post office.

W felt that as a way of allow ng for
efficient travel on behalf of our inspectors, that
general ly one of the consistent |andmarks from one
conmmunity to the next is the United States Post
Ofice. W anticipated that the description of how
to get fromthat post office to an individual farm
could be relatively sinple in the manner in which
M. Frank outlined by saying X nunber of mles one
direction, and then X nunber of mles another from
that facility.

I think it was nmeant sinply as a way of
sinmplifying directions so it would all ow our
i nspectors an efficient use of travel time to get
to the facility in question. But we will, as the
Department, consider that as you have asked.

MR, HARRI NGTON:  Thank you. Question 68,
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with respect to Section 506.303 (i), is the
croppi ng schedule, as listed in the waste
managenent plan, nmeant to be flexible?

MR, SCOIT FRANK: The croppi ng schedul e
as described in 303 (i) is intended to be flexible
as far as determ ning crops to be grown in the
future. The crops grown in the past year would be
known and woul d be used to determ ne any nitrogen
credits. The crop to be grown in the current year
shoul d be used to determ ne the |ivestock waste
application rate for that crop. The listing of
crops for the next two years could be used for
pl anni ng purposes, so if a cropping change occurs
which alters the anmount of |ivestock waste that can
be applied the owner or operator would be aware
that additional |and may be required to apply that
wast e.

VWhen a plan is prepared listing the crops
for the two years follow ng the current year and
the schedule is followed for those years, the plan
may not have to be changed for those years if the
application rate, nmethod of application, and the
| and for application does not change. If a change

is made in the cropping sequence which will affect
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t he amount of waste that can be applied, the waste
managenent plan will have to be updated.

MR, HARRI NGTON: Wth respect to the
current year's crop, as | understand it, there are
very often weather conditions that mght result in
a change in a crop even after the manure has been
applied to the field. For exanple, if it has been
applied during the winter with the plan of
produci ng corn and then the spring is so wet the
corn can't be planted, soybeans m ght be put in the
field, I would assune that would not be considered
a violation of any of these rules, would it?

MR SCOIT FRANK: No. There is a
provision in the penalties section that states that
any croppi ng changes due to unforeseen weat her
occurrences would not be subject to penalties.

MR, HARRI NGTON:  What about a cropping
change as a result of extrene changes in denmand for
various products? |If the price of corn plumets
and the price of soybeans is going up, | know the
peopl e can sonetimes switch crops. Wuld that be
pr ohi bi t ed?

MR, SCOIT FRANK: Dependi ng on the crop

that is to be grown, the way that the plan is
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being -- the way the nitrogen requirenments for the
crops are being put together, if soybeans are
substituted for corn that would not affect the
ni trogen application, because even though soybeans
are |l egunmes and fix their own, it will be proposed
t hat soybeans can be fertilized at the same rate as
corn. So those rates could be the same. Also, in
the penalty section that | referenced earlier
there is additional |anguage that states not only
due to weat her conditions, but other unforeseen
changes. That is in Subpart E
MR, HARRI NGTON:  So | anguage whi ch woul d
say in ternms of future years and even this year's
crop that we are | ooking for as the anticipated
crops for the year shouldn't be a problem would
it?
Wul d you like for her to read that back?
MR, SCOIT FRANK: Yes, please.
(Wher eupon the requested
portion of the record was read
back by the Reporter.)
MR, HARRINGTON: If you would like to
maybe consider that, we could come back to it at

anot her point.
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Modi fying question 71 a little, what does
t he Departnent mean by the term optimum crop yield,
as used in 506.303 (j)?

MR SCOIT FRANK: Optimumis defined as
the nost favorable or greatest degree attained
under specified conditions. |In the case of crop
yi el ds, the specified conditions would be the soi
in the field, the weather conditions, and the
managenment for that particular grow ng season
Weat her conditions can greatly -- excuse ne --
weat her conditions can vary greatly, which can have
a direct affect on yield.

Yield averaging is used to counteract the
changi ng weat her conditions from year-to-year
Yield data fromyears with crop disasters can be
di scarded to achieve a nore favorable condition
As used in Section 506.307, the optinumcrop yield
is to be determ ned based on actual yields, which
is the neasure of production for the particul ar
fields that are to receive |ivestock waste

MR, HARRI NGTON: Are you famliar with
the termtargeted yield?

MR, SCOIT FRANK: I n what respect?

MR, HARRI NGTON: That in planting a crop
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for a given year there is a target yield cal cul ated
whi ch takes into account all the economc inputs
and the expected econom c return?

MR, SCOIT FRANK: | amvaguely famliar
with that. | don't have a | ot of know edge on
t hat .

MR, HARRI NGTON: Have you heard opti num
crop yield defined as the largest single crop that
could be produced froma field in a given year
regardl ess of economics, a theoretical maxinun?

MR SCOIT FRANK: | have not heard that.

MR, HARRI NGTON: I n considering the
standards to be used in these particul ar
subsections, did the Departnent refer to the
st andards governing nutrient |oading, agronomc
fertilization rates, and the approximate nutrient
content of waste from various nanagenent systens,
as included in 35 Illinois Adm nistrative Code
5607?

MR, SCOIT FRANK: The Departnent did
consider the content of 35 Illinois Admi nistrative
Code 560. Section 560.101 (d) states that "the
intent of this docunent is to present |ivestock

wast e application guidelines for the Iivestock
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producers of Illinois. The guidelines nust, of
necessity, be given in general ternms and cannot
apply to each particular farmsituation," end
quot e.

Section 560.201 (a) addresses nutrient
loading. It states that |ivestock waste
application should not exceed the agronomc
nitrogen rate, which is defined as the annua
application rate of nitrogen that can be expected
to be required for a reasonable anticipated crop
yield. The Departnent believes that using past
yield information is a good way to predict a
reasonabl e anticipated crop yield.

Table 2 in Part 560, the approxi mate
nutrient content of waste from various nanagenent
systens, contains ranges of values for the sane
type of systemthat differ by factors ranking from
1.2 to 10 for nitrogen content. Waste facilities
of the sane type nmanaged differently can contain
different concentrations of nutrients. The
approach of the proposed waste managenent pl an
rules is to be facility specific. Through the
| aboratory anal ysis of waste sanples a nmuch nore

accurate estimate of the nutrient content of the

57

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

waste to be applied can be obtai ned.

Sonme data presented in Appendi x A of Part
560, agronomic fertilization rates for various
IIlinois crops, does not agree with the I atest
recomendations in the Illinois Agronony Handbook
or fromthe University of Illinois Departnment of
Agronony staff. For the nutrient content of
various waste managenent systens, 35 Illinois
Admi ni strative Code 560 lists the nitrogen content
for swine manure and pit storage as 30 to 55 pounds
per 1,000 gall ons of waste.

The M dwest Pl an Service docunent,
Li vestock Waste Facilities Handbook, lists the
nitrogen content fromthe sane type of storage as
36 pounds per 1,000 gallons of waste. This 36
pounds is within the part 560 range, however, the
Nat ural Resource Conservation Service of the USDA
handbook, Agricul tural Waste Managenent Yield
Handbook, |ists values ranging from25 to 52.48
pounds per 1,000 gallons of waste dependi ng on
whet her the facility was farrow, nursery, grow,
finish, or breeding gestation.

Part 560 lists the nitrogen content in

poultry manure as 25 pounds per ton of dried
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manure. The M dwest Plan Service docunment |ists
val ues of 33 to 47 pounds of nitrogen per ton
dependi ng on the type of storage and whet her
beddi ng was i ncluded. The Natural Resource
Conservati on Handbook |ists the nitrogen on pounds
per day per 1,000 pounds of animal waste basis.

The point is that different sources of
data vary in the nutrient contents that are
presented. The use of book val ues may not be an
accurate indicator of the actual nutrient content
of the waste, and the use of book val ues may
i nadvertently cause an over application of
nutrients.

MR, HARRI NGTON: Wth respect to the sanme
subj ect, 506.303 (k), at present, | believe,
requires a statement of the nutrient content of the
livestock waste. Wuld it not be nore useful to
require the estimated or cal cul ated val ue of the
nutrient content of the livestock waste? That's a
little different than is witten in the prepared
guesti ons.

MR, SCOIT FRANK: \What question is that?

MR, HARRI NGTON:  Well, basically -- with

the prepared question, with regard to Section 503
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(k), does the rule intend to be flexible due to the
variability of the nutrient content of |ivestock
wast e?

HEARI NG OFFI CER LOZUK- LAWESS: It
appears that M. Harrington has dropped down to
guestion 77.

MR, HARRI NGTON:  Yes. M apol ogi es.

HEARI NG OFFI CER LQZUK- LAWLESS: That is
okay. Can we assume that any questions that you do
skip are being w thdrawn?

MR, HARRI NGTON:  Yes, or because |
bel i eve that they have al ready been answered in the
previ ous answers.

HEARI NG OFFI CER LQZUK- LAWLESS: kay.
Thank you.

MR, HARRI NGTON: There is no need to
repeat them |If the Departnment feels that there is
some information that they need to add fromthe
prepared answers to those questions, | would be
happy to have it.

HEARI NG OFFI CER LQZUK- LAWLESS: kay.

MR, HARRI NGTON: | just don't want to be
duplicati ve.

HEARI NG OFFI CER LOZUK- LAWLESS:  Ckay.
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Thank you.

MR, SCOTT FRANK: The rule could be
changed to estimated nutrient content of the
livestock waste, since the nutrient content of the
wast e determ ned by | aboratory analysis is only an
estimate of the true nutrient content values of the
overal|l waste volune. The values of the nutrient
content can change from year-to-year dependi ng on
managenment and other factors. So the proposed rule
states that |livestock waste shall be anal yzed
annually to determine the nutrient content of the
waste that is to be applied. The planis to
contain the nutrient content values as determn ned
by the lab analysis. The plan nay have to be
updated annually to reflect changes in the val ues
of nutrient content.

MR, HARRI NGTON: Wth respect to the
annual analysis of waste to be applied, is it
assuned that soneone will go out to the |agoon, for
exanpl e, at sone point and take sanmples fromthe
| agoon?

MR SCOTT FRANK:  Yes.

MR, HARRINGTON: Is it assuming that they

are going to go out and agitate the [ agoon so that
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the sanple is representative of the total contents
whi ch m ght be applied?

MR, SCOIT FRANK: The intent of sanpling
is to get the best representative sanple that could
be obtained. It would depend upon how it was
sanpl ed as to whether agitation could occur or not.

MR, HARRI NGTON:  Well, wouldn't agitation
of either the |agoon or deep pits, just for
pur poses of the sanpling, result in a significant
i ncrease in odor?

MR, SCOIT FRANK: It woul d depend upon
how t he sanpling was done, but pulling out snal
amounts of the manure fromthe various pl aces
shoul d not increase the odor significantly.

MR HARRINGTON: So if | understand your
answer, the suggestion is not that the | agoon be
agitated or that the pit be agitated, so that one
sanple is representative, and there would be
mul ti ple sanples fromvarious |ocations?

MR SCOIT FRANK: Yes.

MR, HARRI NGTON: May | have just a
nmonent, please?

HEARI NG OFFI CER LOZUK- LAWLESS:  Yes.

MR HARRINGTON: Is it contenpl ated that
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the multiple sanples fromthe [ agoons or pits would
be conbi ned for anal ysis?

MR SCOIT FRANK: Yes.

MR, HARRI NGTON:  So there woul d be one
anal ysis of the conbined sanpl es?

MR SCOIT FRANK: There could be -- there
woul d be one sanple fromeach different type of
storage. So if there was one | agoon that manure
was being pulled out of, there could be one sanple
fromthat. |If there was a pit under a building,
there woul d be one sanple fromthat, and a pit from
anot her building, a sanple fromthat.

MR, HARRINGTON: Is it not possible,

i ndeed likely, that a sanple of fully agitated
waste froma previous year would be nore
representative than the spot sanpling that you are
t al ki ng about ?

MR, SCOIT FRANK: That is a possibility.
There is a trade-off here as far as sanpling during
application and using those results for application
t he next year, because there would be a year's tine
lag there. The way the rules are proposed is that
sanmpling woul d occur prior to application for that

particul ar year to obtain the nutrient content.
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MR, HARRI NGTON: Some facilities apply
manur e throughout the year; is that not correct?

MR SCOTT FRANK: That's true.

MR, HARRI NGTON:  And manure val ues vary
t hr oughout the year as much as they would from
year-to-year; is that not correct?

MR, SCOIT FRANK: | personally don't have
any information on that.

MR, HARRI NGTON: Okay. Thank you. W
will nove on.

MR, RAO May | ask one question for
clarification?

You mentioned that you take one sanple
from each, you know, different operation, whether
it is tw storage pits and a | agoon, then you take
a sanple fromthe | agoon and one fromthe storage
pit for analysis.

Do you think the nunber of sanples that
shoul d be anal yzed shoul d have any bearing on the
size of the I agoon, how nmany are anal yzed?

MR, SCOIT FRANK: W are tal king about a
conposite sanpl e nade up of subsanples from
different areas of the lagoon to try to get an

estimate of the nutrient content in that |agoon
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So subsanpling in different areas and then
conbi ni ng those, m xi ng them up, and obtai ning one
sanple to send in for analysis should be adequate.
MR RAO Ckay. And with regards to this
nunber of sanples that you collect fromthe | agoon
do you al so get the information where those sanpl es
were taken, at what depths they were taken, or it

is just, you know, one conposite sanple that you

get?

MR, SCOIT FRANK: The rule just states
one sanple. It doesn't state anythi ng about
| ocati on.

MR, RAO Location or how many parts from
t he | agoon that you need the sanples of?

MR, SCOIT FRANK: (Shook head from side
to side.)

MR, RAO Ckay. Just one nore question.
Are you aware of any standard protocols for
sanmpl i ng of |agoons?

MR SCOIT FRANK: | believe there are
some Extension Service publications outlining
those. | don't have anything, or | can't quote
anyt hi ng.

MR RAQ  Ckay.
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PRESI DI NG BOARD MEMBER FLEMAL: And t hen
may | try to followup on that one?

If such exists, would it be useful to
refer to that standard protocol rather than kind of
designi ng our own particular protocol here?

MR, BORUFF: Speaking on behal f of the
Departnent, if such a reference docunent does
exist, | think that would be consistent w th what
we have done in the past with the rules, in trying
not to reinvent the wheel, but rather make use of
good use of preexisting scientific data. So that
we coul d research that and see if, in fact, there
was sanpling protocol that was applicable to a
| agoon or a livestock pit.

PRESI DI NG BOARD MEMBER FLEMAL:  Thank
you.

CHAl RVAN MANNI NG Fol lowing up with
that, then, if you determne that there is such a
docunment that exists with the Extension Service,
could you put that in the record?

MR BORUFF: Yes, ma'am

CHAl RVAN MANNI NG Thank you.

MR, BORUFF: You are wel cone.

MR, HARRI NGTON: Question 78, with regard
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to Section 506.303 (r), is the statenment that,
quote, "the distance fromapplied |livestock waste
to surface water is greater than 200 feet," cl osed
guote, necessary or redundant in |ight of the fact
that 506.303 (p) cites the sanme | anguage fromthe
Act regarding the application of |ivestock waste
near surface water?

MR, SCOIT FRANK: The statenent is not
necessary, but it does reiterate the inportance of
mai nt ai ni ng a distance fromthese potential routes
of contam nati on.

MR, HARRI NGTON:  Slight rewording
qguestion 79, would the Departnent -- does the
Department define surface water to include standing
water froma rainfall event or fromthe application
of irrigation?

MR, SCOIT FRANK: The Livestock
Managenment Facilities Act does not have a
definition of surface water. However, if the
Pol lution Control Board feels it is warranted, the
Department woul d not object to the addition of
| anguage simlar to that in 35 Il1linois
Admi ni strative Code 501.402 (a) which speaks of

surface waters except small tenporary accumul ations
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of water occurring as a direct result of a
preci pitation or application of waste.
MR, HARRI NGTON:  Thank you.
PRESI DI NG BOARD MEMBER FLEMAL: M.

Harrington, would you allow ne an interruption

agai n?

MR, HARRI NGTON:  Certainly.

PRESI DI NG BOARD MEMBER FLEMAL: Agai n,
just to keep things all in the sane place

ultimately in the transcript.

The section that we are tal ki ng about
here is Subsection R of 506.303, and that contains
a suggestion fromthe Departnent of Agriculture
that the statutory statenent, a provision that
livestock waste may not be applied in waterways, be
qualified. There is a possibility that this m ght
be viewed as a change in a statutory provision.

The statute says |livestock waste may not
be applied in waterways. How does one respond to
t he chal | enge where we then say, however, certain
waterways in this statutory provision don't apply?
Let me enphasi ze here that | understand what this
is attenpting to do. M concern is whether it is

sonmething that is all owed, whether we have the
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authority or the ability to put an exception on a
statutory provision.

MR, BORUFF: Thinki ng back -- your
gquestion is a good one. In thinking back on what |
perceive as to be sone of the legislative intent
that was di scussed during the formulation of this
Act, is that |legislators were always very consci ous
of the fact to nmake sure that these rules did not
conflict with good soil and water conservation
neasures and nmethods. And that one of the nost
i mportant conponents to keeping soil in place is
t he establishment of waterways and buffer strips
and areas seeded by grass of that type to keep soi
in place and to keep it out of surface water and to
keep it fromrunning off.

VWhen they addressed the one issue by what
refers to as allow ng that waterways may be
covered, so to speak, through the application --
through an irrigation system their intent when
t hey addressed that was that should that not be
allowed, it mght force producers with irrigators
to actually take those waterways out -- put them
i nto production, and take them out of being grassed

in order so that they could still use that existing
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met hod of application

I guess ny concern is that in order to be
consistent with their interests in maintaining
sound soil stewardship through waterways, that we
not make it difficult for producers that would use
surface equi prent that same latitude as long as the
material that was applied to waterway didn't run
off. It does speak to that, |ooking for the slope
and that kind of thing.

PRESI DI NG BOARD MEMBER FLEMAL: As | say,
| understand the theory behind it. | have great
synmpathy with it. But | read this statenent in its
bare formas saying this; |ivestock waste may not
be applied in a waterway, which is statutory. Then
the next sentence it says, it may be applied in
grass waterways. |Is that a -- is the second part a
contradiction of the statute? Perhaps what we
mght do is look at this and see if there is sone
i magi nati ve ways to acconplish the end maybe
wi t hout using the sanme words, perhaps, so that
there is no flag raised.

MR BORUFF: Right.

PRESI DI NG BOARD MEMBER FLEMAL:  Per haps

it is just the position of the word waterways in
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the two provisions that is the problem

MR, BORUFF: One way we might | ook at
that is that some definition in the NRCS guidelines
as to a waterway m ght denote a depression in the
soi | which conveys water as opposed to a grassed
wat erway, which woul d be the sane depression or |ow
area, but grassed as opposed to avail able for crop
producti on.

PRESI DI NG BOARD MEMBER FLEMAL: kay.
Agai n, thank you, M. Harrington, for that
opportunity to pursue that matter.

MR, HARRI NGTON: | think maybe just to
sumari ze the question is how do we define
wat erways and how the | egislature intended that
definition to be used; is that correct?

MR BORUFF: | believe that to be the
case.

MR HARRINGTON: So if we could clarify
that definition then perhaps we could sol ve that
pr obl em

Now, | believe question 80 has already
been answered, unless you want to add sonet hi ng
further on that.

MR SCOTIT FRANK:  No.

71

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MR HARRINGTON: | believe the sane is
true of 81 and 82. Wth respect to question 83, |
am goi ng to rephrase that, but | believe is it not
correct that it is the Departnent's intent that any
criteria or rules that they adopt to adm nister
this programwi |l be adopted pursuant to the
II'linois Admi nistrative Procedure Act with notice
and coment fromlllinois register?

MR, BORUFF: That's what we requested of
t he Board, yes.

HEARI NG OFFI CER LOZUK- LAWLESS: M.
Harrington, we --

CHAI RVAN MANNING  If | might interrupt
for just a second, | have a question, too, before
we | eave the provisions. 506.303 (gq) deals with
the statutory prohibition that the provision that
livestock waste may not be applied in a ten year
flood plain. W have had earlier testinony in one
of our hearings that no one believes that there is
a state designation yet of a ten year flood plain.

Does the Departnent have any evi dence at
all or any sort of indication for us about a
designation of a ten year flood plain at this

poi nt ?
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MR, BORUFF: No, we don't.

CHAl RVAN MANNI NG Ckay. If any of the
departnments do, it would be interesting to have
that information in the record. QOherwise, | think
we are going to leave this record with the thought
that there is no ten year designated flood plains
in the state. Thank you.

HEARI NG OFFI CER LOZUK- LAWLESS: M.
Harrington, one nonent, please.

MR, HARRI NGTON:  Ckay.

MS. TIPSORD: M. Boruff, in response to
M. Harrington's question, you said, | believe,
that is what we asked of the Board as far as
adoption of the rules. M basic question is are
you asking the Board to give you the authority to
adopt rul es?

MR BORUFF: No. | amsorry. In the
proposed rule there are sections there where the
rule here is not conpletely fleshed out, so to
speak. That term has been used before.

To give a little history on this, the
Advi sory Conmittee made up of ourselves and the
ot her three agencies, as we were going through this

process, felt that there were sone areas of the
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overall rule that we were | ooking at in order to
conpl ete the program which by nature of their

| evel of detail or fromtime to tinme the need that
as needs may change those rules shoul d be changed,
and to be consistent with what | believe the

Envi ronnental Protection Agency has the authority
in other prograns that they adm nister that what we
were asking of the Pollution Control Board was the
concurrence with our plan that the rules that we
have proposed to you would go through this
Pol I ution Control Board process.

Sonme of the details, sone of which may be
sinmply admnistrative procedures from our
Departnment, others which may be rules, we would
i ke to undertake anot her or subsequent rul enmaking
procedure under our authority under the
Admi ni strative Procedures Act. So when | nmde that
coment it was in reference to those other
citations where we have in the rule where we are
asking the Board' s concurrence with that approach
That's what | neant to refer to.

MB. TIPSORD: Ckay.

HEARI NG OFFI CER LQOZUK- LAWLESS: kay.

Thank you.
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MR, HARRI NGTON: Referring to question
84, did the Departnment -- is there any reason why
t he Departnment should not use the standards
governing adjustnment to nitrogen availability in
t he muni ci pal sludge rules that have al ready been
adopted by the Pollution Control Board and set
forth in 35 Illinois Adm nistrative Code 391.4117

MR, SCOIT FRANK: The Departnent proposes
to use the factors in Table 10-2 of the M dwest
Pl an Servi ce docunment, Livestock Waste Facilities
Handbook, for adjusting the nitrogen amount to
account for l|osses during |land application. A
range is given in Table 10-2, but the Departnent
suggests using the md point of the range for the
actual value. The data in the Mdwest Plan Service
docunent was chosen for consistency of source since
other information fromthat document is proposed to
be used. The M dwest Pl an Service docunent was
witten specifically for |ivestock waste.

MR, HARRINGTON: | am going to skip down
essentially to question 90, but I wll rephrase it
in light of some of your previous questions.

Is it the intent, then, that |osses

during transport and application of the waste be
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taken into account in calculating the nitrogen
applied to the fields?

MR SCOIT FRANK: Yes.

MR, HARRI NGTON: Wth respect to
section -- this is question 92 -- with regard to
Section 506. 311, you stated in your testinony that
gquote, "the owner or operator of the |ivestock
managenent facility shall be notified by the
Departrment within 30 worki ng days of the receipt of
the plan that the plan has been approved or that
further informati on or changes are needed,” cl osed
gquote. \What happens if the Departnment does not
provide notice within 30 days?

MR, SCOIT FRANK: The owner or operator
shal |l consider the plan to be approved if the
Department does not notify the owner or operator
wi thin 30 working days fromreceipt of the plan by
t he Depart nment.

MR, HARRI NGTON: | am going to rephrase
guestion 93 slightly. It may not affect your
answer. But how does the Departnment propose to
determ ne the accuracy of the plan contents?

MR, SCOIT FRANK: A plan can be conpl ete,

that is, contain all the necessary itens w thout
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bei ng accurate. Accuracy was referring to the
proper use of the values and the correctness of the
calculation in the plan and not to the accuracy of

i npl enenting the plan

MR, HARRI NGTON: So basically this is a
paper review of the plan to see whether it used
appropriate sources of information and used those
correctly?

MR, SCOIT FRANK: Yes, for the plans that
are to be approved by the Departnent.

MR, HARRI NGTON:  And that doesn't
contenplate a field inspection or actually of the
plan itself, | nean, of the rechecking the data in
the field?

MR SCOTT FRANK: Yes, it could, to
determ ne the accuracy of the cal cul ati ons.

MR, HARRI NGTON:  Ski pping 94 --

PRESI DI NG BOARD MEMBER FLEMAL: M.
Harrington, if |I mght one nore tine?

MR, HARRI NGTON:  Sure.

PRESI DI NG BOARD MEMBER FLEMAL: As
regards to 506. 311, we heard testinony at the
Gal esburg hearing which recommended that we repl ace

ni trogen by phosphorus in terns of the approval of
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t he managenent plans. The Board woul d appreciate
the conment of any interested person, certainly the
Department, the Farm Bureau, pork producers, beef
producers, if they would so wi sh, or any other
persons, as a matter of fact, on the
appropriateness of that substitution, and have that

comment, of course, prior to the close of the

record.

MR BORUFF:  Ckay.

MR, HARRI NGTON:  For the tinme being I am
going to skip to 98. | think the intervening

guesti ons were probably answered, but | reserve the
right to come back --

HEARI NG OFFI CER LQZUK- LAWLESS: kay.

MR, HARRINGTON: -- if others don't agree
with ne.

Is there any reason -- this is question
98. Is there any reason why the Department did not
foll ow the statenents regardi ng updates of the
wast e managenent plan as stated in the Livestock
Managenent Facilities Act at 20 (d)?

MR, SCOIT FRANK: Section 20 (d) of the
Li vest ock Managenment Facilities Act states

conditions of when a plan shall be updated for
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facilities of 7,000 animal units or greater. The
Act does not state that these sane conditions
cannot be applied to facilities of 1,000 or greater
but less than 7,000. The view of the Departnent is
that an up-to-date plan should be maintained at al
tinmes.

MR HARRINGTON: Is it the intent to
requi re an update when there is a significant
change in the plan in the underlying data or any
change whi ch m ght occur?

MR, SCOIT FRANK: The definition of
significant could be up for discussion. The way
the rules read is if there is a change in certain
items listed in the rules then the plan woul d have
to be updat ed.

BOARD MEMBER G RARD: Could |I ask a
guestion along those lines? W are | ooking at
Section 506.313 (b) and the four points you have
there are essentially your definition of
significant; is that correct? Those are the
signi ficant changes you are tal king about?

MR SCOIT FRANK: Yes.

BOARD MEMBER G RARD:  An addi ti onal

guesti on woul d be how nuch time would you expect a
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farm manager to have to nake that change to the
plan if one of these events occurred? Do they have
30 days, 60 days?

MR, SCOIT FRANK: The way the rules read
is that the plan shall be reviewed annually and the
best tine to review this may be during the tine
prior to application when [ab results are obtai ned
and that way other changes coul d be incorporated
into the plan at the sane tine. |[If other changes
occur throughout the year that may change sone of
t hese things, and they should be incorporated at
that tinme.

BOARD MEMBER G RARD: But you would still
expect to give the farm manager a few days to
revi se the plan?

MR SCOIT FRANK: Yes.

BOARD MEMBER G RARD: |Is that correct?

So maybe 30 days woul d be a reasonabl e anobunt of
time?

MR SCOIT FRANK: Yes, it might be.

BOARD MEMBER G RARD: Thank you.

MR, HARRI NGTON: Let ne foll ow up
Looki ng at 506.313 (b) (1), it says a change in the

anmount of | and area needed to di spose of the
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i vestock waste based upon a change in the waste
vol unme to be disposed of. |If there is a reduction
in the waste volume by ten percent and, therefore,
ten percent less land is necessary, nust the plan
be revised?

MR SCOIT FRANK: In that case, no, it
woul d not have to be.

MR, HARRINGTON: Al right. If the
ni trogen content of the |livestock waste varies
slightly fromthe time the sanple is taken to the
time it is being applied, does that require
revision in the plan?

MR, SCOIT FRANK: If that woul d change
t he nunber of acres for application it may.

MR HARRINGTON: If it reduces the nunber
of acres would it require nodification?

MR SCOIT FRANK:  No.

MR HARRINGTON: If it increases the
nunber of acres but no nore than were actually
included in the plan in the first place, in other
words, the livestock waste may be spread over a
wi der area than is actually needed, in sone
circunstances, and if nore waste is present or

hi gher nitrogen values are present, that land is
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perfectly suited to receive it, does that require
nodi fication of the plan?

MR SCOIT FRANK: If the land is not
included in the plan then the plan woul d have to be
nmodified. |If the and was included in the plan, as
extra area for application, then it would not as
l ong as that maxi mumrate was not exceeded.

MR, HARRI NGTON: So the plan could
include Iand that is not actually intended for
application during the year as a reserve in case it
i S needed?

MR SCOIT FRANK: Yes.

MR, HARRI NGTON:  Then no nodification
woul d be required if that |and was used?

MR SCOIT FRANK: Correct.

MR, HARRI NGTON: It says a change of the
nitrogen content of the livestock waste. Howis
that to be determned, that there is a change in
the nitrogen content of the waste?

MR, SCOIT FRANK: Through the | aboratory
anal ysi s.

MR, HARRINGTON: If you do the one
analysis and that's included in your plan, are you

supposed to make sone ongoi ng analysis to determ ne
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the waste remains the sane as when you did your
representative analysis at the begi nning of the
year ?

MR, SCOIT FRANK: The way the plan is set
up is that waste is to be anal yzed each year prior
to application. |If there is a change in the
ni trogen content of that waste then the plan -- the
cal cul ati ons would have to be redone in the plan in
order to determine if additional land is needed or
not .

MR HARRI NGTON:  So that would be done
once at the tine the anal ysis was done?

MR, SCOIT FRANK: That woul d be done
after the analysis is received.

HEARI NG OFFI CER LOZUK- LAWESS: M.
Harrington, are you going to go on to Subpart D now
or do you still have remaining questions?

MR, HARRI NGTON: | have a coupl e of
guestions on this.

HEARI NG OFFI CER LQZUK- LAWLESS: kay.
That's fi ne.

MR, HARRI NGTON: Can you explain to ne
what the words or other factors at the end of (b)

(1) refers to?
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MR, SCOIT FRANK: If the particular
fields change, the nunber of acres may not change.
However, the particular fields for application
change, and that could be another factor.

MR, HARRI NGTON: | guess what | amtrying
to get at is if the farmer is sitting there reading
this and wants to know when he has to change his
pl an, how does he know what other factors are?

MR, BORUFF: One of the things that |
m ght suggest is that there be a nunber of factors
taken into consideration as one is devel oping a
plan. And if one of those factors changes, which
causes you to nodify your plan, then it is a factor
that needs to be addressed when that change
occurs. There are a nunber of different factors
taken into account to nake sure that the plan that
isin place is reflective of your current agronomc
practices and the waste that you have avail abl e.

MR, HARRI NGTON: So essentially if it is
a factor which could be recognized as requiring a
change in the plan, or would have been taken into
account in doing the plan, then that's what ot her
factors neans here?

MR, BORUFF: | believe that's right.
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That if by nature of the fact that it affects the
out come or the devel opnent of the plan then it is a
factor.

MR, HARRI NGTON: | believe | am prepared
to go on to the next section now.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Harrington

W would [ike to take a ten-m nute break
t hen.

(Wher eupon a short recess was
t aken.)

HEARI NG OFFI CER LQZUK- LAWLESS: kay.
Back on the record.

M. Harrington, would you like to
continue with your questions?

MR, HARRI NGTON:  Subpart D, certified
i vestock manager, question 99, Section 506.401
with regard to the fact that the managers nust be
physically present at the |ivestock waste handling
facility within one hour of notification. Wat are
the circunstances in which the physical presence
woul d be necessary rather than tel econmuni cation?

MR, GOETSCH: The Departnent believes

that it would be advantageous for the certified
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i vestock nmanager to be physically present at a
site at various times. For exanple, during manure
sanmpling and during the early stages of |agoon

unl oadi ng and waste application when equi pment is
initially operated and calibrated after |ong

peri ods of non use, the guidance and oversi ght of
the certified |ivestock manager woul d be greatly
enhanced by his or her physical presence.

Al so, the Departnent does not believe
that the requirenent to be avail abl e by neans of
t el econmuni cati on and physically present wthin one
hour is overly restrictive. D scussions with
producers throughout the state suggest that nost,
if not all facility managers, intend to have
nuner ous enpl oyees certified as managers. Thus,
the physically present within one hour criteria
wi |l becone | ess burdensone, if at all, as the
programis established and testing and training
sessions are offered.

MR, HARRI NGTON:  Ski ppi ng 100, which |
bel i eve you have al ready answered, is there any
reason -- going to 101 -- is there any reason why
t he progressive step-by-step penalties provided for

in Section 30 (g) of the Livestock Managenent
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Facilities Act was not included in Subpart D of the
proposed rul e?

MR, GOETSCH: The Department did not see
any need to add any clarification or additiona
information relative to the penalty provisions of
the statute, thus, it was sinply not reproduced in
the rule.

MR HARRINGTON:  So it would be
applicable; is that your understandi ng?

MR GOETSCH.  Yes.

MR, HARRI NGTON: Thank you. 1Is the
i vestock nmanager programprimarily an education
programor do you view it nore as a |licensing or
permtting systenf

MR, GOETSCH: | believe the Departnent
views the program as a conbi nati on of an
educational programto allow for the appropriate
di ssem nation of new information as it becones
avail abl e and as a licensing programthat -- or a
certification programthat provides credentials, if
you will, or allows for people a nethod to
denonstrate their conpetency in the areas of
i vest ock nanagenent.

MR, HARRINGTON: | am going to skip down
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to Subpart G setbacks, question 107. Does the
Depart ment consi der the inpact of proposed rules on
a producer would not be allowed to rebuild after
nat ural catastrophe because the original setback
restrictions have been altered or that the producer
is in a designated agricultural area under the
Agricultural Areas Act?

MR, BORUFF: The Departnent believes that
this situation is adequately addressed by | anguage
contained in the existing subtitle E regul ati ons.
Thus, the Departnent would not oppose the addition
of language simlar to that which is found in 35
[Ilinois Adnministrative Code 501.402 (c) (2) as
follows. | will quote fromthat code for you
"Commencenent of operations at a facility
reconstructed after partial or total destruction
due to natural causes, such as tornado, fire or
eart hquake shall not be considered the |ocation of
a new | ivestock managenent or waste handling
facility for setback purposes.™

MR, HARRI NGTON:  Thank you. Could that
apply to flood as well?

MR, BORUFF: Yes. Flooding, | don't

believe, is in the quote that | cited, but | think
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it would be viewed as a natural occurrence as well.

MR, HARRI NGTON:  Thank you. Question
108. What is the Departnment's viewon its
authority to i ssue cease and desist orders for
guestions of conpliance with setback standards?

MR, BORUFF: The Departnent will follow
the Illinois Adm nistrative Procedure Act's fornmer
rul emaki ng procedures to establish those procedures
for issuing a cease and desist order in response to
the violation of the Act's setbacks provisions.
Under other prograns, regulatory prograns, which
our Departmnent adm nisters, we do have the
authority to issue penalties of that nature.

MR, HARRI NGTON: I n issuing those
penalties do you follow the adjudicatory hearing
procedures set forth in the Adm nistrative
Procedure Act?

MR BORUFF: Yes, we do.

MR, HARRI NGTON:  Woul d that be the
contenpl ati on here?

MR, BORUFF: That's what we intend, yes.

MR HARRINGTON: If | may have a nonent,
I think that concludes ny questions.

HEARI NG OFFI CER LOZUK- LAWLESS:  Yes.
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MR, HARRI NGTON:  That concl udes our
guestions of the Department. Thank you very much.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Harrington.

MR, HARRI NGTON: Thank you to the
Depart nment .

MR, BORUFF: Thank you.

CHAl RVAN MANNI NG M. Harrington, you
ski pped your question on Subpart F, and | was going
to ask a question on Subpart F, so | think I wll
do that now.

It is the financial responsibility
section, obviously. | was going to ask the
Department of Agriculture, the statute reads that
t he Departnment shall conduct the study of the
availability and the cost of commercial surety
instruments and report its findings to the Ceneral
Assenbly for its consideration and revi ew

It would be really hel pful if the Board
could have a copy of that report prior to the close
of these hearings.

MR BORUFF: Yes, we w |l make that
avai l abl e to you.

CHAI RVAN MANNI NG Ckay. Thank you.
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MR, BORUFF: Thank you.

PRESI DI NG BOARD MEMBER FLEMAL:  Anot her
question, if | may, regarding sone of the |ast
portions of the proposal, specifically that part
with respect to the setbacks.

As you have franmed your proposal, you
make citation back to the Livestock Facilities
Managenent Act for the text of the setbacks. Do
you have any thoughts on the nerits or otherw se of
actual ly including that statutory |anguage here
within the Subtitle 35 so that soneone coul d | ook
at Subtitle 35 and find the full set of setback
requirenents?

MR BORUFF: | don't see a problemwith
our doing that, and | think it would be consi stent
wi th what we had hoped all along, is that all these
rules would be easily available to producers as
they are considering that. So if that procedurally
is possible, I don't think that we woul d have a
problemw th that.

PRESI DI NG BOARD MEMBER FLEMAL: It seens
to ne that one possibility mght be in your
Subsection A where as proposed you have suggested

in the applicability statenment a one-line statenent
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that says all new livestock waste handling
facilities shall conply with the setback di stances
as established and cited in the Act. W could
perhaps follow with something, a statenent |ike as
follows, and then repeat all the statutory | anguage
t here.

MR BORUFF: Ckay. If we could review
that, but at this point intine | don't think that
woul d be a problem from our point, or our
st andpoi nt .

MR RAO | have a followup on that.
Under the part of the regul ation under Subpart C,
Section 506. 302, under the scope and applicability
for waste managenent plan, you say a waste
managenent pl an shoul d be prepared according to the
requi renents contained in Section 20 of the
Li vest ock Managenment Facilities Act.

Are those requirenents reflected in the
proposed rules or are they additional
requi renents?

MR, SCOTT FRANK: Al nost all of the
requi renents that are in Section 20 of the Act are
listed in the rule. | would have to sit down and

conpare to see if everything is, but nost of the
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contents of the Act are in the rule.
MR RAO Ckay. | just wanted a

clarification.

MR, FEINEN: | have one quick question
that goes along with -- and maybe you want sone
time to think about this one. It goes along with

the question that M. Harrington had dealing with
natural disasters and the | anguage you quote from
501. 402.

Wul d that also apply to the non-farm
residence if it was destroyed and whether or not it
should be built in the setback requirenents and
nmeasur enents, you know, converse to what the answer
was? | don't know if you have an answer today, but
maybe it is sonething you could commrent on at the
next hearing com ng up.

MR BORUFF: If | could do that, | would
prefer it.

MR, FEI NEN. Ckay. Thank you.

MR BORUFF:  Ckay.

HEARI NG OFFI CER LOZUK- LAWLESS:  Any
guestions remaining fromthe Board at this tinme?

Al right. Are there any questions from

any nenbers of the audience that you would like to
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direct to the Departnent of Agriculture?

No questions? GCkay. Are there any
qguestions for the other nmenbers who have actually
sat down; the Department of Natural Resources, the
[l1l1inois Environnental Protection Agency or the
Department of Public Health from anyone in the
audi ence? Because we can bring them back up.

MR LEGG  Yes.

HEARI NG OFFI CER LQZUK- LAWLESS:  Wio woul d
you like to address your question to?

MR, LEGG The EPA, pl ease.

HEARI NG OFFI CER LQZUK- LAW.ESS: The EPA.
kay. Could you please come forward? We can bring
all those guys back up if we have to.

Coul d you just state your nanme for the
record.

MR LEGG JimlLegg, L-E-GG | amfrom
Law ence County. | ama farner and the President
of the Law ence County Farm Bureau.

On the change on your rules of the
spillway for |agoons of anything over three to four
feet above the top of the --

MR WARRI NGTON: Right, right.

MR LEGG -- enbanknent woul d be three
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to four feet over the surface |evel.

MR WARR NGTON:  Ri ght .

MR LEGG Were do you propose these
spillways to go to?

MR, WARRI NGTON: W anticipate that the
spillway woul d be |l ocated by the operator at the
nost natural place for drainage. That, of course,
woul d be the | owest part of the berm and it would
go to whichever way it would drain. It will be
site-specific.

MR LEGG Wuldn't that be in
contradiction to the rules with waterways?

Wul dn't a spillway be considered a waterway?

MR WARRI NGTON:  That's true, but the
idea is --

MR LEGG W will be allowed an
exenption fromthat point; is that what you are
sayi ng?

MR WARRI NGTON:  Yes, we woul d.

MR LEGG Ckay.

MR WARRI NGTON:  The intent of the
energency spillway is to be only actually used when
you have a catastrophic rainfall. Presently nopst

| agoons are designed to hold all the waste up to a
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25 year rainfall event, which I believe is
sonmewher e between five and six inches.

MR LEGG Ckay.

MR WARRI NGTON:  But if that should
happen, and perhaps if the operator is a little bit
close to his freeboard or he m ght even have a
larger rain event, we don't want overtopping at
some random | ocati on of that probably dirt bermto
then erode that berm and then cause a | oss of the
entire contents of the |agoon, including the
accumul ated solids at the bottom

MR LEGG | appreciate that. | guess |
woul d question the opposition to put a pipe through
the berm because a pipe could be extended down the
exterior of the bermand the outlet bel ow where
there woul dn't be any erosion on the bermitself.

MR, WARRI NGTON:  Qur problemw th putting
the pipe through the bermis that mechanically it
is very hard to ensure a tight seal fromthe
out side of the pipe and the remaining usually dirt
or clay of the berm If it is not tight you can
get seepage, and once seepage starts then you have
the potential for larger and larger flows until you

have a major gap in the berm
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MR LEGG Ckay.

MR, WARRI NGTON:  Qur provision is that if
it is engineered sufficiently well, that the
engineer is still ready to, you know, certify to
that construction or if the Departnent of
Agriculture approves it as part of the registration
process then we would allow that, but it is a
danger point that we would |like to see the operator
consi der before he includes that in his design

MR, LEGG There are provisions fromthe
Soil & Water Conservation of such pipe outlets from
fields into drainage districts. They basically
have a big collar welded around themto stop that
seepage down along the pipe. | believe our --

MR, WARRI NGTON: That ki nd of engi neering
approach is to mnimze that risk.

MR LEGG | would question, | guess, why
I DNR wants | arger setbacks fromtheir property.

Wy do they think they are nore inportant than the
public?

HEARI NG OFFI CER LOZUK- LAWLESS: M. Legg,
we would like to bring up the IDNR, then

MR MARLIN | amJohn Marlin fromthe

Department of Natural Resources. The Departnent's
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concern about setbacks is not in any way related to
us wanting nore protection than other facilities
that are popul ated areas. It is that we believe
that the way the rule is witten nowit is
extremel y anbi guous as where you start to nmeasure
the half mle setback, which is provided for
popul at ed ar eas.

In other words, we believe that our
facilities that neet the 50 person per week
visitation requirenent are popul ated areas the sane
as a business or a church that neets 50 people a
week. So all of those facilities are allocated a
half mle distance. So the sinplest answer is we
are not asking for a greater distance. W are
asking for a clearly defined nmeasuring point.

The probl em you would have if you took,
say, a state park and you are a producer trying to
| ocate near a state park, the question would cone
what is a popul ated area under this statute. W
believe that is extrenmely anbi guous. Sone people
woul d say the boat ranp and the visitors' center
and the canmpground. Sonebody el se m ght want to
i nclude the hiking trail that has 60 or 70 Boy

Scouts every weekend in winter, etcetera, using
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The way the statute is witten now and
the way that the definition is explained, these
things are not clear. W believe that any operator
trying to locate near a najor state park or simlar
facility woul d have an i nmense anount of difficulty
figuring out where to neasure from and there would
have to be a serious anount of negotiation between
various parties to determ ne what actually we
consi der a measuring point.

Under the current rules | don't really
think there is a clear way to sit down and
determ ne that. There has to be sone type of
ruling to say what you can consider and what you
can't. So the sinplest way to do it is to use
property boundaries, and | refer back to our
earlier testinmony in | believe it was DeKalb or
Jacksonvil | e.

HEARI NG OFFI CER LOZUK- LAWESS: It was
Jacksonvil | e.

MR, MARLIN: Were we pointed out that
many of our facilities are already surrounded by
private residences that would be part of the

setback within a half mle of our facilities.
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There are nunmerous hones. So that the half mle
setback that we are tal king about, | believe if you
took any of our facilities you would find that
there are nunmerous hones or businesses, churches,
etcetera, that are already within that half nile
boundary.

We don't believe that this would be an
excessive thing. W wll have soon our testinony
fromthe prior hearing, and you can read what three
different witnesses had to say about that; one from
a biol ogical point of view and another a facilities
manager. W will have those here as soon as C ndy
gets back.

HEARI NG OFFI CER LQZUK- LAWLESS: She is
out copying themright now

MR LEGG | appreciate what you are
saying. A residence -- the setback |aws now from a
residence, if a non-farmfarner buys a residence
|ocated in the mddle of 100 acres we don't neasure
fromthe edge of the 100 acres, we neasure fromthe
resi dence where he |ives.

MR MARLIN  That's true.

MR LEGG | guess | agree that there is

probably some negotiations that could be done
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here. |If houses are, indeed, around the perineter
of a state facility that, in effect, is going to
l[imt the positioning of the facilities. Qur
guesti on woul d be Shawnee Park, |arge acres of
woods, that a farmresidence on the other edge of
that, you know, we are 50 miles fromthe center and
do 50 peopl e hiking through there once a week
within a quarter mle, is that worth hurting the
| ocal econony for. |If they are going to hike, you
know, they mght just hike a little faster
(Laughter.)

MR MARLIN.  That woul d be one of our
problenms. As our w tnesses pointed out, the State
of Illinois, | believe, ranks 48th in the anount of
publicly owned recreation and conservation |and per
person. W are right at the bottom The State has
a trenmendous investnent, a dollar investnment, in
providing the citizens with places to go.

The | egi sl ative hearings that were held
inthis matter showed tinme and again the
i ndi viduals who live near a |livestock operation
usually a hog farm who could not entertain in the
sumertinme. They had to keep the wi ndows cl osed.

They couldn't do a barbecue. If they invite their
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relatives fromtown out to the farmthey would
| eave because there was too nmuch odor. It is our
position that the strong snell of animal waste is
i nconpati ble w th hiking, picnicking, canping, and
the type of things that someone goes out to the
country to get away from

The other thing I want to nmention that
was also in our testinony is our view of the
exanpl e you gave of locating the house in the
mddle of the field, the law clearly recogni zes the
fact that a waste |agoon |located in the mddle of
crop land or farm and owned by the farner that the
nature and use of that |land as crop | and nmakes it
suitable for being a buffer or a setback because
t hey say you can neasure fromthe | agoon

We contend that the reverse is true of
property that the DNR or ot her people manage for
recreation, that the fact that we have a hunting
and hiking and fishing area that is used by people
diversely, | admt many of our hiking trails and
hunti ng areas you don't have a place where 50
people sit and read a book all day in the sane
spot, but the property is used for trails, hiking,

nature, photography, all that stuff, so we view our

102

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

property as being used very differently than
simlarly located farmground and, therefore, it is
not appropriate to use that hiking or hunting or
general departnental recreational ground as a
buffer, because its use is really inconpatible with
t hat .

That's the theory behind what we are
saying here. O course, that is sonething that the
Board is going to have to detern ne because the
statute is just extrenely anbi guous.

MR LEGG | guess between -- if you want
to talk between the country and the city, it is a
matter of phil osophy, what you are used to. |
can't stand to go to the city and snell the
refineries

(Laughter).

MR LEGG  You know, as opposed to
sonmebody's famly com ng, you know, and you can't
visit them that is -- | guess it is -- inreality,
it is what you are used to. Wwen | go to the city
for a week I have got a headache the whole tine,
and conversely. So | really don't feel like that
this is an issue of that point that nmakes -- that

is truly going to affect sonebody's life-style. M
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operation --

HEARI NG OFFI CER LOZUK- LAWLESS: M. Legg,
| amsorry to interrupt you, but you know what, you
are testifying right now, so if we could just swear
you in, would that be all right with you? Because
it doesn't seemlike you are leading to a question
but you are sort of giving your opinion.

MR LEGG On, all right.

HEARI NG OFFI CER LQZUK- LAWLESS: kay.
Whul d you please swear in M. Legg.

(M. JimlLegg was sworn in by
the court reporter.)

HEARI NG OFFI CER LOZUK- LAWLESS: | am
sorry to interrupt you.

MR LEGG | didn't realize it was going
to get this technical like this.

(Laughter.)

MR, LEGG  Anot her question, | didn't
understand the -- there was a question about a ten
year flood plain as opposed to -- who was that
directed to, about whether there was a ten year
flood plain or not?

HEARI NG OFFI CER LOZUK- LAWLESS: It was

directed toward --
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CHAl RVAN MANNI NG | actual ly asked the
guestion, because the statute refers to a ten year
flood plain. W had evidence in the record at one
of our prior proceedings that no one knew of any
state designated ten year flood plains. So ny
guestion was to any of the departnents, really,
that would ultimately answer that question

If you have some information, go right
ahead.

MR LEGG Well, | guess | have a
guestion. What is your question concerning the
flood plain, as no operations being put in a flood
plain at all?

CHAI RVAN MANNING.  No, no, no. There is
a reference in the Act to a ten year flood plain.

MR LEGG And what is that reference, |
guess | want to know.

CHAI RVAN MANNI NG | believe it says the
livestock waste shall not be applied in a ten year
flood pl ain.

MR SCOIT FRANK: Unless the --

CHAI RVMAN MANNI NG | am sorry.

MR, SCOIT FRANK: It reads a provision of

livestock waste may not be applied in a ten year
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flood plain unless the injection or incorporation
met hod of application is used.

CHAl RVAN MANNI NG Okay. That's right.
My concern is just in developing the rules, we
woul d I'i ke to know whether there is such designated
ten year flood plains. | think it is inportant
that we all know that.

PRESI DI NG BOARD MEMBER FLEMAL: W are
aware that there are no maps for ten year flood
pl ains. No one has gone out and demnarcated al ong
any streamwhere a ten year flood plain exists.

But that is, in fact, the problem How do you, for
exanpl e, as a farner, know whether or not you are
complying with this ten year flood plain

prohi bition, and we are concerned that --

MR LEGG | amnot aware of any ten year
maps. There are 100 year maps, flood plain nmaps,
but not ten year.

CHAl RVAN MANNI NG W are aware of the
100 year maps, the 500 year maps, but we have never
seen a ten year nap.

MR LEGG | guess | didn't know where
you were at, what you were asking. | concur wth

the Departnment of Ag, that with the incorporation
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of injection or incorporation fromafter irrigation
that that would -- that | would -- personally, I
woul d say that was acceptabl e.

You realize a 100 year flood plain neans
there is a one percent chance that that ground will
be fl ooded every year. That is not one flood once
every 100 years. That's just a one percent chance
at all tines. And if, in fact, there is a ten year
flood plain, that would be a ten percent chance
every year, which would be highly -- a |ot higher
probability, but with the incorporation |aws and
injection, I would foresee even if there is such a
thing as a ten year that that should not be a
problemas far as application is concerned.

PRESI DI NG BOARD MEMBER FLEMAL: Wl |,
let's turn the tables and ask you on this as
someone who presumably m ght have to conply with
this prohibition, do you know on your |and when you
are on your ten year flood plain or not, when you
can --

MR LEGG Well, yes. | don't have a ten
year flood plain.

PRESI DI NG BOARD MEMBER FLEMAL:  You may

not even have a ten year flood plain?
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MR LEGG Well, no, I farm sonme 100 year
flood plain, yes, and the maps are desi gnated.

Now, there is a lot of controversy of how accurate
t hose maps are and when they were nade and

el evations, and the question with the nmaps are the
maps are general. There are no natural islands
that are designated in those maps. Wen it becones
green the whole area is green. That is, in fact,
not true. Fromareas where | live that have never
flooded that are indeed in that flood plain, they
are surrounded by water, but they are not directly
under water.

PRESI DI NG BOARD MEMBER FLEMAL:  You are,
agai n, tal king about even the 100 year flood plain
where as bad as the information may be, there still
is information.

MR LEGG Correct.

PRESI DI NG BOARD MEMBER FLEMAL:  CQur
concern is that we have got a provision here for a
ten year flood plain.

MR LEGG Correct. If there is -- and,

in fact, | have never seen a ten year flood plain
nmap.

PRES| DI NG BOARD MEMBER FLEMAL: | think
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we al so have to be aware that this is a statutory
provi sion and the General Assenbly, in its w sdom
has indicated that |ivestock may not be applied on
a ten year flood plain, so there may be sonme limts
on our ability to help people identify the ten year
flood pl ain.

MR LEGG Now, is that not at all or
under the Department of Ag's reconmendation of
unless injectionis --

PRESI DI NG BOARD MEMBER FLEMAL: Unl ess
i njection.

MR LEGG Ckay.

CHAl RVAN MANNI NG~ Qur purpose here
really, just so that everybody understands, is when
we ask a question don't think it is because we are
geared in any particular direction. W ask a
question to clarify both the intent of the
legislation as we all see it, so that we are al
wor ki ng together here, and as well, to clarify it
for all of you so that you know what we nean when
we promulgate a rule. That just makes smart sense,
and that's what we are trying to do.

So because we ask a question doesn't nean

we are going in any particular direction. It does
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nmean that we want to make it as clear and as
under st andabl e as possi bl e.

HEARI NG OFFI CER LOZUK- LAWLESS: W are
also trying to build a record for the other

remai ni ng four Board Menbers who aren't here.

MR, LEGG | appreciate your questions
and your willingness to ask and learn. | really
appreciate that. | guess ny questions -- | had

sonme coments, and | don't knowif it is
appropriate at this tine, as far as the application
and the sanpling procedure.

HEARI NG OFFI CER LQZUK- LAWLESS: (o ahead.

MR LEGG Is that --

HEARI NG OFFI CER LQZUK- LAWLESS: That's
fine. Go ahead.

MR LEGG The question on the nitrogen
as opposed to the phosphate application records, |
don't know of any areas where over application of
phosphat es becomi ng a problemunless there is
direct soil erosion. As all farnmers with the
conservation plans, the intent of that conservation
plan is to reduce that to the mnimum which we are
conplying wi th now anyway.

The concern is the nitrate runoff and
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nitrates in our water sources. And so | guess |
woul d speak in favor of keeping the limtations
based on the nitrogen rates as opposed to the
phosphat e rates.

| don't knowif you are famliar with --
nmy personal operation has a | agoon system a two
stage | agoon system The buildings flush into one
and then it is a | agoon, but | doubl ed the size.

It overflows into a pipe, into a second storage
system That system punps back through the

buil ding and reflushes. It is a continuous cycle.
VWhen they get to a point, we punp them out on the
fields. That is a conpletely separate systemthan
bui | di ngs that have pits underneath them where the
manure is not diluted at all.

The sanpling procedure, the problemwth
getting a representative sanple, it is -- that is
not a problem It is the timng of application
And in farm ng, a week can make a big difference
whet her you do any at all in the fall or the spring
at the tine.

There are generally accepted anounts of
what manure -- under different stage of operations,

the farrowi ng operation, the nursery or finishing
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or lagoons, there are generally accepted anounts of
the fertility anmounts in those containers. So
personally, what | do, | soil test ny ground and
then when | apply the manure, | catch a sanple of
that, of what | amapplying. And so | know what |
have applied and the amounts | have applied. And
then | grow the crop off of it, and then | retest.

If ny soil is built up to the point that
nmore application is not going to nake ne any nore
nmoney, | go to another field. Econonics dictate
that to ne. | amnot -- to pollute something you
are going to over apply. And this manure is a
great asset to ne. So you are not going to --
farnmers are not going to waste this asset. They
are going to nove it to where it is going to nake
them noney, too. | don't feel like that is a big
concern

Havi ng an actual sanple is critical. The
farners are going to want to do that on their own,
but to have a sampling systembefore it is applied
is really suspect to howit is sanpled and the
nunber of sanples. Each separate container is
going to have a given average. That is -- | heard

t hat question being raised, and | wanted to address
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t hat .

HEARI NG OFFI CER LQZUK- LAWLESS: kay.
Thank you.

Whul d the Departnent of Agriculture like
to respond to that, given their proposal and the
testing procedures that you have proposed?

MR, BORUFF: From a practical standpoint,
we understand the concerns that you raise, you
know, in how to sanple, and recogni zing that you
have only limted anmount of time to get the
application done in any one year's tinme, and al so
t hat maybe during application you do have a good
opportunity to pull many random sanpl es that woul d
make a conposite |later on.

Qur initial thinking in this was to nake
sure that the analysis of the waste that you apply
in any one particular year was representative of
what you had at that given point intinme to try and
make management plans as facility specific and in
the case of that, that yearly basis, as crop
speci fic as possible.

But we appreciate your concerns and the
comments that M. Harrington has raised in his

questioning, and it will be sonething that we could
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reconsi der or maybe conme up with a sanpling reginmen
whi ch woul d address your concerns.

MR LEGG | think you will find probably
in your own Departnent that there are a given
generalities of analysis fromdifferent
operations. The testing labs that |I deal with,

t hey have assuned anobunts on a normal as opposed --
a farrowi ng operation, a nursery, or finishing,
that there is an anount that you can assume and
apply fromthat assunption to begin with. And then
by the testing procedure the crops grown and find
out and go fromthere as opposed to what you are
doi ng ahead of tine, | really doubt that anybody is
going to over apply and create a hazard of any
sort. It is just not feasible to handle that much
volunme, to try to avoid that to begin with. That's
an unneeded restriction on farners.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Legg. Thank you very much.

MR, LEGG  Thank you.

MR MARLIN | belief our testinonies
have arrived. You can get the testinony you wanted
right here.

HEARI NG OFFI CER LOZUK- LAWLESS: Are there
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any ot her questions of the Departnent of
Agriculture? Are there any other questions for the
DNR, the EPA? No? Dr. Marlin?

BOARD MEMBER G RARD: | have a question
for the DNR. Goi ng back to where you neasure the
setbacks, is it the position of the DNR that the
proposal to neasure the setback fromthe boundary
of a property apply to all recreational |ands
i ncluding say |ands that may be owned by the
federal governnent and managed by the forest
service or recreational |ands owed by say a | oca
park district, that those | ands al so be neasured
fromthe boundary or is it DNR s position that you
are just referring to | ands that are managed by
DNR?

MR, MARLIN: Qur proposal is for |ands
managed for recreation and conservati on purposes.

I don't have a copy in front of ne as we sit here,
but the intent is to apply to facilities beyond
DNR s facilities. That would include, from our
testimony, we gave specific exanples of Scout and
4H canps, for exanmple. W would also -- under the
definition, that would include things |like the

county forest preserve.
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BOARD MEMBER G RARD:  Thank you.

HEARI NG OFFI CER LOZUK- LAWESS: Dr.
Marlin, did you have a question you wanted to
pose?

MR MARLIN: Yes, | would Iike a question
or colloquy with the EPAwith regard to their
proposal for a structured spillway.

It was our understanding that with a two
foot freeboard above the el evation expected for a
six inch rainfall, given the rainfall history of
the state, that a two foot freeboard would be
adequate, and you woul d not need what we woul d cal
an engi neered spillway.

We may have a definitional problem here.
The concern | amexpressing is that if you build,
according to the rules, a large lagoon with two
feet of freeboard you already have a trenendous
i nvestnment in having the entire |agoon raised two
nore feet.

To put an engi neered spillway on top of
that woul d invol ve probably at |east another foot
of height and then a notch of a certain engineered
specified size, which would add quite a bit nore

expense to the lagoon. | can't give you the
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speci fic nunbers. But when we di scussed this

i n-house with our engineers, they thought that if a
spillway type structure was wanted on top of the
two foot freeboard, sonething |ike an overflow --

MR, WARRI NGTON:  An overfl ow pi pe?

MR, MARLIN.  Not a pipe.

MR WARRI NGTON:  Li ke a swal e?

MR MARLIN: Like a swale, yes, a dip, if
you will, in the top of the |agoon freeboard such
that you woul d have your two foot freeboard at one
spot and have a dip or a swale as opposed to an
engi neered spillway, and then have that portion of
the | agoon near that dip be arnobred in sonme way or
protected so that in the unlikely event you had a
rainfall or other problemwhere the two foot of
freeboard filled up, you would have the ability to
di scharge the | agoon by gravity flow at a
predet erm ned point, probably at the sane point you
woul d have put an engi neered spillway.

But the concern here is that you can
acconplish the sane goal at a nuch | ower cost and
woul d sonething |ike that be conpatible wth what
the EPA is thinking about at this stage of the

game?
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MR WARRI NGTON:  That's correct. W had
a di scussion about that a few seconds ago, and it
is basically not sonmething that an attorney and an
ent onol ogi st can resolve. But what we are going to
do is that we are going to try to come up with sone
nore specific |anguage to define this energency
spi | lway recomendati on, such that it doesn't
beconme such an onerous burden on the operator as
could ot herwi se be engineered, yet it still gives
the protection to all of us that this bermis not
going to be over topped and then destroyed by
admttedly a freakish and a rare event rainfall

MR MARLIN To that end, we wll have
the design certified civil engineers from our
of fice of Water Resources get together with the EPA
and see if we need to nodify the wording a little
bit, and have something for you probably at the
Chanpai gn heari ng.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, gentlenen, very nuch, and if you would like to
step down. Thank you gentlenmen very nuch.

At this time then we will call one
wi t ness who has prefiled testinony and then break

for |unch.
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kay. So if M. Joe Bob Pierce could
appr oach.

MR, JOE PI ERCE: Thank you.

HEARI NG OFFI CER LQZUK- LAWLESS: Woul d the
court reporter please swear in the wtness.

(M. Joe Bob Pierce was sworn
in by the court reporter.)

HEARI NG OFFI CER LOZUK- LAWLESS: M.
Pierce, if you would be nore confortable at the
table, you are free to sit there

MR JOE PIERCE: This is fine.

HEARI NG OFFI CER LQZUK- LAWLESS: kay.

MR JOE PI ERCE: Just a couple of mnutes
so we can all get to lunch

HEARI NG OFFI CER LQZUK- LAWLESS: kay.
Just so that the nenbers of the audi ence know t hat
if you have any ot her questions the agencies wl|l
be around for the remai nder of the hearing as well
as at the Chanmpaign hearing, if you have any
addi ti onal questions that you wanted to ask them

Thank you, M. Pierce.

MR JOE PIERCE: First of all, | would
like to thank the Pollution Control Board for

comng to Southern Illinois. W don't often get
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hearings in this area. W are very appreciative
that we don't have to travel so far for that.
Especially, | think, it gives the public a chance
to express their concerns about sone of the
regul ati ons regarding |large scale livestock
facilities.

Since | have -- since you all should be
getting the prefiled testinmony, | won't bore you by
reading it. One section that | would like to draw
your attention to, though, is that prior to the
| ast election cycle we circulated a petition and in
two weeks got 1,500 signatures to put an advisory
ref erendum on the ballot, which basically said
would it be -- that we think it is advisable that
there be sone local regulations or local input when
it conmes to siting large scale livestock
operations. There should be some |ocal control
with that.

As | nentioned, we collected over 1,500
signatures in two weeks and 73 percent of the
peopl e who voted for that or who voted, voted for
that local control. And | would Iike for you to
take that into consideration as you nmake your

deliberations. | would like to see you do sone
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qui ck action on this so hopefully that we could get
it settled to everyone's best interest. Thank
you.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, Joe Bob.

MR, JOE PI ERCE: Thank you.

HEARI NG OFFI CER LQZUK- LAW.ESS: W wil |
be marking M. Joe Bob Pierce's testinony as
Exhi bit Number 41.

(Wher eupon sai d docunent was
duly marked for purposes of
identification as Exhibit
Nunber 41 as of this date.)

HEARI NG OFFI CER LQZUK- LAWESS: Are there
any questions for M. Pierce?

MR LEGG Yes. What is a large
livestock --

HEARI NG OFFI CER LOZUK- LAWLESS: | am
sorry. Could you stand up, please.

CHAl RVAN MANNI NG W have asked t hat
qguestion before in terns of the definition of what
is alarge livestock facility. The record is ful
of questions as to what a large livestock facility

is, and there is really no good answer yet.
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If you want to give your opinion as to
what you think it is, go right ahead.

MR JOE PIERCE: W basically used the
same one that the |egislature used whenever they
passed the | aw

MR, LEGG As being the maxi num si ze over
7,000 animal units, is that what you are
considering a large |livestock operation, or is it
1, 0007

MR JOE PIERCE: | believe it was 1,000,
I think.

CHAl RVAN MANNI NG Thank you

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Legg.

Was there another question for M.

Pi erce?

MR FI SHER  Yes.

HEARI NG OFFI CER LQZUK- LAWLESS: Coul d you
stand up, please, and state your nane.

MR, FISHER: Tom Fisher. Wy does the
| ocal people think they have the knowl edge to site
t hese things or know about the siting of these
t hi ngs?

MR JOE PIERCE: Well, | think large
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scal e |ivestock operations involve the peopl e that
they are around. | feel that they ought to have
some involvenment init. It seens as though too
often we take all the power away fromthe people
and put it in agencies and regul ations and this
sort of thing. So | feel that we ought to have
some say as to where it goes.

HEARI NG OFFI CER LOZUK- LAWLESS:  Yes,
could you stand up and state your nane for the
record.

MR SCHWARTZ: M ke Schwartz. What about
exi sting operations that have been set up for, say,
25 years? Were the local people going to dictate
policy for us?

MR JOE PIERCE: | would assune that
those are grandfathered in. |Is that correct?

CHAl RVAN MANNI NG To some extent for
sone reasons and for other reasons not.

Just as a comment toward this debate
about local control, and just to explain to you
what the role of the Pollution Control Board is in
this proceeding, we are here to devel op regul ations
pursuant to the Livestock Waste Managenent

Facilities Act. There are certain issues beyond
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our control and beyond our ability to deal with in
t he regul atory proceeding.

| understand that there is a great issue
regardi ng | ocal governnment control and | oca
government siting regarding |ivestock nanagenent
facilities. Understand our role, however, is to
i npl enent the legislation, and we are not
| egi sl ators oursel ves.

So the issue of |ocal governnent siting
is not one that the Board will be dealing with in
our regulatory proceeding. Certainly, it is one
that we cannot deal with in the regul atory
proceeding. Really, a lot of those issues need to
be directed to the Illinois Legislature.

HEARI NG OFFI CER LOZUK- LAWLESS:  Any
foll owi ng questions for M. Pierce?

kay. Thank you, sir, very nuch.

MR, JOE PI ERCE: Thank you.

HEARI NG OFFI CER LQOZUK- LAW.ESS: Al |
right. Then | think this is a nice tine to stop
W will break for one hour. Thank you.

(Whereupon a lunch recess was
t aken.)

HEARI NG OFFI CER LOZUK- LAWLESS: Back on
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the record.

W will now proceed with the prefiled
testinmony of the follow ng individuals, M. M chael
Rapps, Dr. Richard Tubbs, M. Roger Marcoot, Bill
Canpbel I and Ji m Fr ank.

If you would swear in the wtnesses,

pl ease.
(Dr. Richard Tubbs, M. M chael
Rapps, M. Roger Marcoot and
M. James Frank were sworn in
by the court reporter.)
HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you.

M. Harrington, you could call the
wi tnesses in the order that you want.

MR, HARRINGTON: | amgoing to call Dr.
Ri ck Tubbs as our first w tness.

You may proceed with your prepared
testi nmony.

DR TUBBS: Good afternoon. M/ nane is
Rick Tubbs. | amin a private consultation
busi ness in Bow ing G een, Kentucky, dealing with
swine. The last six years | spent at the

Uni versity of M ssouri as an Extension Sw ne
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Veterinarian. The five years before that | was on
the faculty at M ssissippi State University.

My testinony today is based on ny years
of experience as a swi ne veterinarian, as a
consul tant, as an educator. | have also had
nuner ous conversations with public health
officials, attend seminars related to public health
i ssues, and | have talked to fol ks who deal with
these issues on a daily basis. | have had
conversations with people working in pig production
and in infectious disease research

I think other people giving testinony
here today have addressed sone of the issues of
wat er quality and occupational health, naybe to
sone extent. As | see it, there are four issues
that ari se maybe surroundi ng, the public, and those
are water quality, occupational health, worker
heal th, and the health of the public at |arge and
food safety.

| get a lot of questions related to human
health in the general public related to exposure to
pigs. Wen | talk to public health officials their
mai n concern is food safety, and we have not really

addressed food safety today. | don't think that is

126

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

what this hearing is all about. But | do want to
poi nt out that the National Pork Producers Counci
and the USDA have prograns that address the issues
of food safety and to sonme extent occupationa
safety.

So | amgoing to concentrate nmy coments
today on public exposure to pig farns, just to a
pig farmbeing in the area, since that's mainly the
type of questions that | get. Transm ssion of
di seases frompigs to people requires direct
contact with the pigs in nost cases. And in al nost
all cases handling the pig manure, the urine or
other body fluids is nore likely to result in
potential transm ssion of zoonotic diseases to
peopl e than aerosol exposure or anything of that
nat ure.

People in direct contact with pigs, such
as veterinarians, the people who raise the pigs,
hog producers, their enpl oyees, people who work in
sl aughter plants, typically are trained howto
handl e and work with pigs. Mst nodern pig farns
really have high investnents in buildings, they
have hi gh investnments in breeding stock, they put a

ot of time and investnment in training people,
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finding the right people, and in a lot of ways take
what you might think are extreme neasures to
protect that investnment. Mddern farns are tested
on a routine basis for a nunber of diseases that
are specific for the pig, and typically are very
careful to purchase breeding stock that to the best
of their knowl edge is free of nmjor pig diseases.

In nost cases, new farnms try to |ocate at
a reasonabl e di stance fromother pigs just to
protect thenselves. Now, that, again, as with sone
of the setbacks that were discussed earlier, what a
reasonabl e di stance i s can be debated, but people
putting in this type of investnment try to | ocate
away from ot her pigs as much as possible.

Most new farns at least require that if
visitors are necessary that they be away from ot her
pi gs overnight or for a day or two days, depending
on the health level of the farm They require a
shower, a change of clothes, before comng into the
farm They are very careful to renove manure and
urine fromthe i medi ate pig environnent, fromthe
envi ronnent of the worker. This is done through
t he nodern fl ooring technol ogi es and sone of the

manur e managenent systens that were tal ked about
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earlier.

Pigs are typically housed in
age- segregated groups. The buildings are enptied,
cl eaned, disinfected between groups of pigs and
really stringent efforts are made to protect the
pi gs and the workers from exposure to di seases.
This is done primarily because, again, the
i nvestrment in the pigs needs to be protected, but
t he sane neasures that we go through to try to
ensure high health status pigs renoves the
organi sns that are of concern to people.

Now, | give that background just to give
you sonme of the idea of the routine procedures that
are performed on pig farnms to m nimze di sease
risk. Let me give you sone specific exanples of
di seases that m ght potentially be transmtted to
people. | think it is inmportant in this context to
understand the difference between sonething that is
potential and sonmething that is probable. The
di seases | amgoing to nmention can be transmtted
frompigs to people. The probability that they are
transmtted froma pig farmis very, very | ow.

The first example | will give is a

parasitic di sease, the |large round worm Accordi ng
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to the Center for Disease Control in Atlanta
transm ssion frompigs to people is very, very
unlikely. Some formof fecal-oral contact is
necessary. Ckay. |In nost cases, when the pig
round wormis found, the rare cases when they are
found in people, it is because the people have used
pig manure to work in their home garden to
fertilize the garden, and maybe they have for sone
reason scratched their nose or stick their finger
in their mouth and they pick up a round worm It
happens very rarely. They are nuch nore likely to
get round wormfromtheir dog or their cat.

A personal exanple, ny wife has two new
puppi es, and they are cute things. | cane in the
other day and had a little pig manure on ny pants
leg and they cane in and started licking it off. |
called ny children in and said cone in here.
want you to watch this and see these nasty aninmals
that you let lick you in the face. | nmean,
that's -- you are much nore likely to pick
somet hing up froma pet, because you are in close
contact with it. The general public is not in
cl ose contact with pigs at all.

There is one significant viral disease in
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the U S. that affects pigs that also can be
transmtted to people: Sw ne Influenza. You read
in the papers occasionally, rarely, actually, of
peopl e getting Swine Influenza frompigs. It is
very rare. Typically it is -- or the few cases
that I know about are where pigs have been
congregated froma nunber of different farns, say,
at a fair and people have cone through to view the
pi gs and have been exposed to the Swi ne |Influenza
virus in that way.

Pigs that are housed in environnental ly
controlled facilities are very unlikely to spread
i nfluenza virus out to the general public. That's
a worker health issue and, in fact, it rarely
occurs frompigs to the workers. People who are in
contact with pigs every day rarely get Sw ne
Influenza virus. There are several bacterial
di seases that can potentially be transmtted from
pigs to people. Again, the reality of the
situation is that it is rare. People in direct
contact are the ones at the nost risk and they have
been trained in handling tissues and how to work
around pigs and proper personal hygi ene. The sane

things that apply to the conmmon col d, not
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transmitting the conmon cold from person to person
apply with people who are handling and working with
pi gs; washing their hands before they eat and
before they scratch their nose or whatever.

The real possibility of transm ssion of
bacterial diseases frompigs to people other than
those who work in direct contact is al nost none,
al nrost zero. | give, again, the exanple of pets
and a bacterial organismcalled Pasteurella. The
people at the Centers for Disease Control tell nme
that there are about 50,000 human cases of
Pasteurellosis in the U S. every year. Al npst
every case is froma dog or a cat bite or possibly
from someone who is in very close contact with dogs
and cats.

The strains of Pasteurella that pigs have
are fairly specific for the pig. They are very
unlikely to transmt to humans by aerosol. | guess
if your pig bit you, you could get a |loca
infection. But the Centers for Disease Contro
don't get that reported at all.

I hope this information gives you sone
i dea of potential versus probability. There is

some potential diseases that we need to be aware
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of . The real probability, though, is that you are
in much nore danger fromyour pet than you are from
a pig farm

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, Dr. Tubbs. Are there any questions for Dr.
Tubbs? Anyone in the audi ence?

Seei ng none, are there any questions from
t he Board Menmbers? kay. Ms. Poul os.

MS. POQULCS: Large nunbers of swi ne,
cattle, they also produce a lot of dust particles
in the air and which may not cause di seases
necessarily but can cause inflanmation and allergic
reactions. Do you have any coments as far as that
or any experience as far as that?

DR. TUBBS: Personally, | think that's an
occupational safety issue. There are people who
are nore sensitive to that, of course.

Fortunately, | amnot really very sensitive to it.
But | have worked with people in the past who were
fairly sensitive to the dust particles, and if
there are people working in the field related to
pigs that need to be in pig farns, what they have
done is started wearing masks. | don't see that as

an issue to the general public, personally.

133

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

I know that there are reports of people
near hog farns naybe getti ng headaches or
what ever. | have not seen that personally and
can't relate to it. | see it as a worker issue,
and a farmspecific issue in how they handl e worker
safety.

MS. POULOS: How about during a field
application? Wuld that be an issue then for that
type of dust particle to becone a problemfor area
comuni ties?

DR TUBBS: | think engineers can answer
that better than I can. | have not observed that,
again, as a problem People who are particularly
sensitive to it shouldn't performthe duty.

MS. POQULCS: Ckay. Thank you.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you. Any other questions?

CHAl RVAN MANNI NG | have a question
You stated in your testinony that according to the
Center for Disease Control that transm ssion of
di sease frompigs to people is unlikely to occur
I was just wondering if you have a docunent from
the Di sease Control that you m ght want to put into

evi dence through counsel
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DR. TUBBS: They said it was very

unlikely to occur.

CHAI RVAN MANNING | am sorry. | thought
that | said that on the record. | am happy to be
corrected. | understand that. | was just

wondering i f nmaybe the Di sease Control has sone
sort of document that you mght want to put into
evi dence for the record.

DR. TUBBS: What | amciting here is
verbal consultations that | have had with specific
people in the Centers for Disease Control. They do
publish a weekly Morbidity and Mortality Report.

CHAI RVAN MANNI NG Ckay.

DR TUBBS: You know, we can | ook at that
and see what cases have resulted from exposure to
pigs, and they tell ne there are virtually zero.

CHAl RVAN MANNI NG Ckay.

DR TUBBS: That is the docunent that I
woul d refer to, the Wekly Mrbidity and Mrtality
Report, published by the Centers for D sease
Control .

CHAl RVAN MANNI NG Ckay.

HEARI NG OFFI CER LOZUK- LAWLESS:  Yes.

MR JIM FRALEY: M nane is JimFraley.
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| amwith the Illinois FarmBureau. | would |ike
to ask Dr. Tubbs to el aborate maybe on a zoonotic
di sease that we have had a big success in
elimnating, alnmpst elimnating in the country,
bovi ne brucel | osi s.

DR TUBBS: Yes, and brucellosis also can
affect pigs and, in effect, has been elimnated
frompigs. So that is a big success. | amnot as
close to the cattle industry as | used to be, but I
understand that is very, very close to being
elimnated in cattle. As you |ook at that
particul ar di sease historically, humans who have
contracted that organismprimarily have been
veterinarians and farners.

It is an issue, again, froma food safety
consi deration. Before mlk was pasteurized, it was
a concern, a big concern. After pasteurization
yes, it is still a concern but it doesn't occur
you know. So that's, again, an exanple of what the
agricultural industry can do in elimnating those
potentials.

If you go down the list of potential
zoonoti c di seases, nost of the concern is food

safety. Wen | called the Centers for Disease
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Control and started asking them about di seases
being transmtted fromlive pigs to people they
al nrost | aughed at me. Wsat they wanted to talk
about was food safety. | said, no, that's a
different issue. Let's talk about live pigs. They
said, we just don't get it reported. It is just --
if it occurs, it is not being reported.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, Dr. Tubbs.

Seeing no further questions, M.
Harrington, you may call your next w tness.

MR HARRINGTON: | will call as mnmy next
wi tness M. Mchael W Rapps, and ask if he will

present his testinony.

MR, RAPPS: Yes, sir. | have prefiled
this testinmony. | will read it into the record.
If | deviate at all, it is only because of the

context of presenting this today.

My nane is Mchael W Rapps. | amthe
founder and principal engineer with the firm of
Rapps Engi neering and Applied Science, a consulting
firmthat specializes in civil and environnenta
engi neering, and science applications in the

environnental disciplines. Qur firmwas founded in
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1978 and enpl oys a staff of 25 engineers,
scientists, and specialists based at our
Springfield headquarters and at a M. Vernon branch
office. W operate throughout Illinois and
occasionally in bordering states.

My curriculumvitae is attached to the
prefiled testinony, but in brief, | have been
practicing now for about 25 years throughout the
state. | have worked throughout the United States
and outside of the country in environnmenta
matters. In particular, | deal frequently with
i ssues of groundwater.

The Illinois Pork Producers Association
asked that | review the subject regulations with
respect to matters involving the protection of
groundwat er and, in particular, provisions for the
lining of waste | agoons, as well as the nonitoring
of liner performance, vis-a-vis groundwater
quality. My particular expertise in this regard
stens fromthe experience | have with the
permtting, construction, and regul ati on of
landfills, and the investigation and renediation of
groundwat er inmpacted by fuel |eaks, chem ca

spills, and other contam nant sources. Al though
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there is little actual experience in Illinois with
the regul ation of l|ivestock waste | agoons,
landfill-rel ated groundwater issues roughly
paral l el those with |ivestock wastes.

It is nmy inpression and belief that the
subj ect regul ati ons have been proposed due to
antici pated problenms borne of a rapidly changi ng
i ndustry, and not because of historically observed
groundwat er problenms. Notably, the trend in
I[Ilinois and nationally is toward | arger and nore
densely popul ated |ivestock operations. Naturally,
this equates to correspondi ngly condensed
accumul ations of |ivestock waste.

The proposed regul ati ons consequently
assune that these |larger operations will pose a
greater threat to human health and environment wth
respect to the potential for contam nation of
underground waters than do the traditiona
i vestock operations that have | ong operated in
[I'linois.

That |ivestock waste storage | agoons have
the potential to contanm nate groundwater is
obvi ous. However, there is a dearth of enpirica

evidence to illustrate the actual magnitude of the
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problemas it may already exist or which should be
anticipated to exist in the future. Sinply put, in
this witnesses's 25 years of experience in dealing
wi th environnmental matters concerning Illinois
groundwater, | amnot aware of a single incident in
which a health inpact was created by groundwater
contam nated by livestock waste. This is not to
di scount that such may have happened and may be
ongoi ng. But, if such problens exist, they are not
very comon, or at |east not comonly reported.

| suspect that this has less to do with
t he performance of existing |livestock waste | agoons
than it does with the fact that such facilities are
typically located in rural areas that are not
densely popul ated. Additionally, groundwater
contam nation problens in Illinois are very often
confined to the uppernost occurrence of
groundwat er, near the water table, and tend to be
| ocalized in extent. As such, there is no body of
i nformati on or experience upon which one m ght
prem se that |ivestock waste | agoons pose a
substantial threat to groundwater, either over
extensi ve areas, or to distant receptors.

The regulation of landfills in Illinois
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began roughly 30 years ago when the Illinois
Departnment of Public Health adopted rules calling
for the registration and i nspection. Soon
thereafter, the Departnent upgraded the regul ations
by instituting permit requirenents, including

provi sions for groundwater nonitoring. |n 1970,
responsibility for the regulations of landfills was
transferred to the newly created Illinois

Envi ronnental Protection Agency.

Wthin two years of its existence, that
Agency drafted enhanced solid waste rules that were
put in place in 1973. Thereafter foll owed
countl ess adnministrative and |l egislative activities
t hat advanced the effectiveness of the regul atory
schenme, including a conplete rewite of the
regul ati ons in 1990.

The genesis of the regulatory system
continues to this day as a function of |egislation,
the 1PCB and court rulings. | have little doubt
that the regulation of agricultural waste
facilities will followa sinmlar pattern and becone
refined as a base of know edge and experience
accumul at es.

Based on the background just given, it is
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nmy opinion that the proposed regul ati ons represent
a good starting point in the regulatory process and
are a neasured response to a problemthat is as yet
poorly defined. Exceptions to the rule wll
undoubt edl y surf ace.

Fortunately, the regulations contain a
rule for the exceptions. |In particular, Sections
506. 204 t hr ough 506. 206 provi de for considerabl e
flexibility, both for the regulators and the
regulated. | believe that, prudently adm nistered,
t he subject regulations will have the desired
effect in protecting groundwater.

| further believe that the rules are
sufficiently flexible so as to target the perceived
probl ems, wi thout creating an undue burden on
facilities that are not, by convention, perceived
to be a problem | also suspect that within a
short period of time follow ng adoption of the
regul ations, the true nature of the problemwl I
cone into far better focus than is currently the
case.

As such, | believe that the Board shoul d
adopt the proposed rules and consider thema first

step in a process that will evolve and refine
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itself in the years to cone.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Rapps.

Are there any questions fromthe audi ence
for M. Rapps?

MR, BOB BRI NK:  Yes.

HEARI NG OFFI CER LOZUK- LAWLESS:  Yes,
could you cone forward and state your nane.

MR BOB BRINK: Okay. | am Bob Brink. |
am a producer in an adjoining county, Washi ngton
County. | was a participant in a water survey in
early 1960 by Washi ngton University. Are you aware
of this study?

MR RAPPS: | n 19607?

MR, BOB BRI NK:  Yes.

MR RAPPS: Let's see, in 1960 | was
about ten years old.

MR BOB BRINK: | think it was a matter
of record at that tinme. | think our |oca
Ext ensi on maybe can attest to it. W had inpure
water at that tine, high nitrates and everything.
| was just commrencing farmng. Are we going to be
in a position of having to have tests now which are

working with this inpure water at that tinme not
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created by hog operations?

MR RAPPS: | know a little bit about
that, and the mdwest is known, at least in the
shal | ow groundwater in the water table, to have in
rural areas, high levels of nitrates and
agricultural related conpounds not necessarily
related to |ivestock, but through the application
of fertilizers and other materials. | know that
pr obl em exi st s.

That may actually -- when we tal k about
nmoni toring the performance of |ivestock |agoons in
rural areas, it may actually -- how do | want to
put this -- overlap with the inpacts of a | agoon,
potential inmpacts of a | agoon, because the
groundwat er in many cases are going to be
i nfluenced by fertilizers.

MR, BOB BRINK: Well, | know we did
consi derabl e research on our |and over there and we
found that there was no correlation to |ivestock or
septic tanks. One of the test wells was in an

alfalfa field conpletely renoved from all

resi dences or fromany livestock. It actually cane
up with the highest nitrate level of all in our
particul ar occasion. | just wondered if we get
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test wells now coming up with this, automatically
we are going to be accused perhaps of polluting the
groundwat er where it already existed prior to

exi stence of intensive agriculture.

MR, RAPPS: | think the provisions for
sanmpling wells as prior to operation of the new
facilities so you establish a background wat er
quality, and thereafter nmeasure the water to
actually determine if it cane fromthe pond. Now,
if you begin with water that is already affected

that would be taken care of in this situation

VMR BOB BRINK: Well, | don't have the
test data but this was conducted by -- | forget the
fella's nanme. It was a doctor. It was on purity

in the water in rural areas. W found that
Washi ngton County has a | ot of problens. And now
if we happened to be running test wells, | didn't
want to be responsible for what existed before we
cane. | have been there for 25 years or 30 years
or longer, so it is little bit late to associate
with ny |ivestock even though it may exist. That
was all | was asking.

HEARI NG OFFI CER LQOZUK- LAWLESS: kay.

M. Warrington?
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MR, WARRI NGTON:  Coul d you have the
Wi t ness sworn so he could preserve his testinony
for the record?

HEARI NG OFFI CER LOZUK- LAWLESS:  Yes,
certainly.

MR BOB BRINK: | amnot an authority on
t hi s.

(Laughter.)

HEARI NG OFFI CER LQZUK- LAWLESS: Coul d you
swear in the witness.

(M. Bob Brink was sworn in by
the court reporter.)

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you.

CHAI RVAN MMANNING  If | might, | don't
know if this is in the record, but the
representative of the Illinois Departnment of Public
Health is still here, is he not?

Is it the Departnment of Public Health
that did the study on the groundwater already in
terns of the drinking water wells, and do we have
t hat docunent in evidence or could we get it in
evi dence?

MR, ANTONACCI: | could send you that.
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Yes, the Departnment has done a study as well as the
Centers for Disease Control. | could send that to
you or discuss that here, but appropriately I could
send that to you as part of the record.

CHAI RVAN MANNI NG Ckay. Thank you.

HEARI NG OFFI CER LQZUK- LAWESS: Are there
any remai ni ng questions of M. Rapps?

Ckay. Seeing none, thank you very nuch,
M. Rapps.

M. Harrington, would you like to
conti nue?

MR, HARRI NGTON:  Yes.

HEARI NG OFFI CER LOZUK- LAWLESS: M.
Harrington, did you want to enter M. Rapps' C. V.?

MR, HARRI NGTON:  Yes, pl ease.

HEARI NG OFFI CER LQOZUK- LAWLESS: kay. As
an exhibit? Do you have a clean copy?

MR HARRINGTON: | will have to get you
one.

HEARI NG OFFI CER LQZUK- LAWLESS: That is
fine. There was one renmining question of M.
Rapps. | amsorry. Ms. Poul os.

MS. POQULOS: | just have a quick question

about liners. Are you aware of any instances where
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weat her |ike freeze-thaw situations could create
cracks in either clay or synthetic |liners?

MR RAPPS: As applied to --

MS. POULCS: Lagoons.

MR, RAPPS: Lagoons for this sort of
operation?

MS. POULCS:  Yes.

MR, RAPPS: | don't know of any. | think
that the problemthat you run into when you are
constructing clay liners is the fact that while
they are -- before they are used when you have
freeze-thaw conditions that inpacts the work that
you have done in the field so it freezes overnight
and you have sonme noisture in the lining. O her
than that, I am not aware of any problens |ike
t hat .

MS. POQULCS: Ckay. Thank you.

MR, HARRI NGTON: | have a coupl e of
foll owup questions, if | may.

HEARI NG OFFI CER LOZUK- LAWESS: Yes, M.
Har ri ngt on.

MR, HARRI NGTON:  Were you here earlier
for the Illinois EPA's testinony concerning the

construction of spillways for |agoons?
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MR RAPPS: Yes, | read Janes Park's
testinmony in that regard, | believe.

MR, HARRI NGTON: Do you have an opi nion
regarding the viability of that reconmendati on?

MR RAPPS: Well, to be honest with you,
I amnot certain | fully understood. | can perhaps
agree with not putting the pipe through the berm
but maybe it is possible to put it beneath the
berm Because | think that there is sone probl ens
that you might run into with an overfl ow
constructed as a weir, in ternms of structural
probl ens, just as you might by putting a pipe
through a berm So there may be sone ot her ways to
do this which would sol ve both purposes.

My firmhas in the past been invol ved
wi th the design of sone ponds for sedinment control
whi ch have overflow systens which are basically a
pi pe that goes through the pond with a cap on it,
and it cones down through bel ow the | agoon to all ow
overflow that way. | think if it is properly
constructed that would probably work. | am not
sure that we are tal ki ng about the sane thing here
that Ji m Park was.

HEARI NG OFFI CER LOZUK- LAWLESS: M.
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Harrington, any other questions?

MR, HARRI NGTON: Did you have sone
addi tional information on groundwater
contam nation, particularly with artificial ponds
in the state?

MR, RAPPS: Yes, | do. | wanted to bring
this to the attention of the Board. Back in
1980 -- | realize this is an old study by today's
standards, but | don't know that things have
changed that much with respect to the regul ati on of
ponds. There was a survey conducted by the | EPA of
all of the industrial, agricultural, mning, oi
and gas, and munici pal waste water inpoundnents in
the state. They were inventoried, counted and
mapped.

This report actually has nore information
t han anyone would care to read about. It even
gi ves you the average surface area of the various
ponds. But | think that it m ght be hel pful to the
Board with respect to this issue of ponds. One of
the things that I found in this report, paging
through it, is it didn't really have any
i nformati on to suggest that agricultural ponds

were, at |east by the convention of the tine, were
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considered to be a health problem

It did identify sone statistics. Maybe
can just pass this on to the Board right now The
total count of inpoundnents in the state at that
time was 7,420, of which only 276 were agricultura
ponds. It seened |ike nost of the ponds were
ei t her nuni ci pal sewage ponds, mning rel ated
ponds, oil and gas, brine |agoons and that type of

thing. So by ny count, and | don't have a

calculator in hand, | think that is probably |ess
than three percent of all inpoundnments in the
state.

The other thing that | gl eaned fromthe
report was that the typical agricultural pond, at
| east at the tine, had a surface area of about 1.6
acres versus the typical industrial pond, which has
a surface area of like 20 acres. Mning
i mpoundnents were close to 30 acres on average
surface area. Minicipal ponds were 3.5 acres. So
t he tendency, | guess, or the trend back then
anyway, was that the ag ponds were not as big as
nost ponds and there were not as many of them

CHAl RVAN MANNI NG M. Rapps, when you

use the word "ponds"” is that interchangeable wth
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"l agoons" ?

MR RAPPS:  Yes.

CHAl RVAN MANNI NG Ckay.

HEARI NG OFFI CER LOZUK- LAWESS: Dr.
Marlin, do you have a question?

MR MARLIN: Yes. | just want to clarify
something. Did | understand you to say that you
are not aware of any problens with | agoons, | nean
i vestock | agoons, experiencing cracking or other
probl enms due to freezing and t haw ng?

MR RAPPS: In the context of the liner

MR MARLIN. Ckay. The liner. Does that
al so hold true for desiccation when the waste is
drawn down?

MR, RAPPS: \When the pond is enptied?

MR, MARLIN: Wen the pond is drawn down
and sonme of the liner is going to be exposed.

MR RAPPS:. Desiccation cracks?

3

MARLIN:  Yes.

3

RAPPS: That woul d certainly happen
in clay.

MR, MARLIN: Are you aware of any
literature covering this topic of the long-term

integrity of lagoon liners under these
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ci rcunmst ances, such as freezing and thaw ng and
desi ccati on?

MR, RAPPS: No articles that go
specifically to that point, but there is quite a
bit of literature that deals with the subject of
liner performance nostly as relates to landfills,
have to say, as opposed to the inmpoundnments, but
the principles are the same, | suppose.

MR, MARLIN:  Wen you use the term
"liner" here, are you referring to an earthen
liner or a synthetic liner?

MR RAPPS: Either

MR MARLIN:. Al right. Thank you.

HEARI NG OFFI CER LQZUK- LAWLESS: kay.

M. Warrington?

MR, WARRI NGTON:  Rich Warrington fromthe
Il1inois EPA

VWhen the report refers to agricultura
ponds, is there any distinction nmade between ponds
that are used strictly for |ivestock waste versus
ponds that m ght be used by an agrichem cal deal er
to contain or control water or runoff?

MR, RAPPS: It does not distinguish

bet ween those two. So | assune that the nunber
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that is listed in the inventory included both
varieties.

HEARI NG OFFI CER LQZUK- LAWESS: Are there
any ot her questions for M. Rapps?

MR. RAO Yes, | have one.

HEARI NG OFFI CER LQOZUK- LAWLESS: kay.

MR RAO M. Rapps, you summarized from
the report that these agricultural ponds didn't
pose a threat to public health. How does the
report evaluate threat to public health?

MR RAPPS: It tries -- it attenpted,
again, taking in the context of when it was done,
1980, it exam ned the ponds, used a formula for
types of materials in the ponds and so forth, and

conpared the | ocations of those ponds with respect

to potable aquifers. It presents sone statistics.
Let me page to that. | probably shouldn't have
said it --

MR, RAO Was any nonitoring invol ved as
part of the study or was it just --

MR, RAPPS: There was some nonitoring
done, yes. In fact, enbodied within the study were
sonme fairly detailed investigations of certain

i ncidents that were reported where there were sone
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problenms. | don't mean to say that this report
states that they are not a problem It did not
report that there were problens. There is a
distinction that needs to be drawn there.

It reports that, as an exanple, as
regards to agricultural ponds, inpoundnents, 22
percent of the agricultural inpoundnents did reside
over a shallow aquifer, which 78 percent did not of
the agricul tural inmpoundnents that were assessed.
But you find that, interestingly, of the industrial
wast e ponds nore than half resided over shall ow
aquifers. | don't know why that is, but that is
what they found.

They did break their assessnents down to
a high level of potential for contam nation and a
| ower level for potential for contamination. In
the agricultural category 85 percent of the
i nventoried i npoundnments were in the | ower category
and 15 percent were in the higher category. And by
way of exanple, in the industrial category, 46
percent were in the low priority category, if you
woul d, and 54 percent were in the high priority.
So | think this brings it into focus a little bit,

the orders of nmagnitude and the scal es which we are
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t al ki ng about .

MR RAO Thank you.

HEARI NG OFFI CER LOZUK- LAWLESS: Yes, Ms.
Poul os.

M5. POULCS: Do you have any experience
with the functional life of the pits as opposed to
| agoons? They are nostly made out of concrete,
under st and.

MR RAPPS: | do not.

HEARI NG OFFI CER LOZUK- LAWESS: Yes, M.
V\rri ngton.

MR, WARRI NGTON:  Are you going to
i ntroduce this report into evidence? If not, maybe
just cite a better title for it and the date so we
could look it up.

MR, RAPPS: Ckay. | was going to say,
this is the only copy I have. It probably exists
somewhere buried in the libraries at the Agency or
the Board. The conplete title is Inventory and
Assessnment of Surface | nmpoundnents in Illinois by
Ral ph Pi skin, Linda Kissinger, Mchael Ford, Steve
Col anti no and John Lesnak. It is dated January
1980. | believe this report was funded in part by

a grant fromthe federal government. Let ne see if
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I can find sone additional information. It says
printed by the authority of the State of Illinois,
2- 8050, job nunber 8752.

MR, WARRI NGTON:  Thank you.

CHAl RVAN MANNI NG I f the Agency will
search their archives we will do the sane

(Laughter.)

MR RAPPS: | mght add, once nore, that
this report contains maps that woul d show the
| ocation of all of the ponds in the state.

MR, HARRI NGTON: |If neither the Agency
nor the Board can find a copy, we can endeavor to
have one nade.

HEARI NG OFFI CER LQZUK- LAWESS: | will
try to let you know on NMonday.

MR LEGG Wuld you --

HEARI NG OFFI CER LOZUK- LAWLESS:  Yes,
could you pl ease cone forward.

MR LEGG Wuld you confirmin the
tenmporary rules that have been submitted to the
Board that the recommendations for building | agoons
are adequate as far as liners, the clay liners that
have been recomended to them to the Board?

MR, RAPPS: Could you pl ease say your
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guestion --

MR LEGG On our tenporary rules, our
energency rules that are being acted on now for
construction of new facilities --

HEARI NG OFFI CER LOZUK- LAWLESS: M. Legg,
woul d you want to cone forward so he can be able to
hear you better?

MR LEGG Not really.

(Laughter.)

MR LEGG On our tenporary emergency
rules that are in effect now, which have been
suggested to the Board as being the procedure for
bui | di ng new | agoons, in your professional opinion,
are those adequate rules to protect our
gr oundwat er ?

MR RAPPS: | think they are. | stated
in my testinony that one of the reasons they are is
because the regul ations allow for sufficient
flexibility so that if the Departnment decides that
t hey have a special case they can beef the
requi renents up as they feel necessary, but
otherwi se, things are fine as far as | am
concer ned.

MR LEGG Would you concl ude t hat
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freezing and thawi ng -- your point was well taken
on under construction -- that once a lagoon is, in
fact, in use, that freezing and thawi ng bel ow t he
freeze |l evel of the surface does not occur?

MR RAPPS: | would not be concerned
about that, no. Correct.

MR LEGG That is, freezing and thaw ng
does not occur below the frost |evel?

MR RAPPS: As a rule, no, it would not.

MR LEGG O belowthe ice level of the
top of the | agoon?

MR RAPPS: That's correct.

MR LEGG Al right. Thank you.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you.

Are there any further questions for M.
Rapps?

No? GCkay. Thank you.

M. Harrington, do you want to enter his
CV. later?

MR, HARRI NGTON:  Yes, we will. Madam
Hearing Oficer, if | may be excused for just a
monent, M. Taber will proceed with the

i ntroduction of the w tnesses.
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HEARI NG OFFI CER LOZUK- LAWLESS:  Yes,
certainly. Thank you.

MR, TABER  Qur next witness is M. Roger
Mar coot .

MR, MARCOOT: Thank you very much. M
nane is Roger Marcoot. | live near Greenville,
I[Ilinois, on a famly dairy farm owned and operated
by my nother, ny brother and his wife, ny wife and
nmysel f. This medium sized dairy operation consists
of approximately 360 tillable acres of farm ground
used to produce feed for 120 mature dairy cows and
a |i ke nunber of replacenment animals. |In our area,
the dairy industry is one of the nost significant
venues for adding value to the Illinois corn and
soybean industri es.

The Illinois dairy industry is
concentrated in Northwestern Illinois and in the
Sout hern one-third of the state. There are
approximately 2,000 dairy farmfanmlies which
produce nearly 2.5 billion pounds of m |k each year
fromthe state's 157,000 dairy cows. All of these
2,000 dairy farms in Illinois would classify as
typical famly farnms using anyone's standards.

The value of milk generates nore than
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$300 mllion dollars in farminconme, and pl aces
[Ilinois in the top 15 m |k producing states in the
United States. Qur state is a mlk-deficit state,
and we as dairy producers do not cone close to
fulfilling our state's needs in terns of fluid mlk
consumption. MIlk fromas far away as New Mexico
does cone into Illinois grocery stores every day.

This points out that under the right
econom ¢ conditions and favorable regul atory
conditions the Illinois dairy industry could grow
Col lectively, the five | argest farnmer-owned dairy
cooperatives operating in Illinois market nore than
75 percent of the state's mlk production. These
five cooperatives enployee 1,300 citizens and
generate $46 nillion dollars in payroll alone.
Thi s does not account for the thousands of on-farm
enpl oyees, contract mlk haulers, veterinarians and
ot her professional service providers that are
directly inpacted by the dairy producers’
['ivelihood.

VWhen Gover nor Edgar appoi nted the
Li vestock Industry Task Force, | was fortunate to
be selected as the only dairy producer on this Task

Force. | accepted this chall enge because | believe
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that a successful livestock industry is essenti al
to the long-termecononic viability of rura
comunities in lllinois and to the state's

economy. | also accepted this challenge with the
goal of helping to identify areas where the State
of Illinois could inprove the health of the state's
livestock industry.

VWil e sone may have been concerned about
the so-called "megafarns” inpact on the traditiona
famly farm it was nmy belief that if [aws and
rul es that m ght be devel oped were fair and
equitable, all segments of the livestock industry
woul d have equal chances of survival.

The Livestock Managenment Facilities Act
was initiated under this principle. Al sections
of this Act address the fact that as operations get
| arger, there are increased risks. As a result,
wast e managenent plans, |ivestock nanager
certification, and setback distances are all nore
restrictions as the nunber of animal units in the
operation increases.

The rules for inplenentation of this Act
alter this approach in one specific area. The

concern over potential groundwater pollution has
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resulted in the requirenent of test borings,
monitoring wells in sensitive areas, and

prof essional certification. This additional cost
has been estinmated at $2,000.00 to $8,000.00 by the
Departnment and 10 to 20 percent higher than that by
ot her sources.

Unfortunately, this cost will be the same
regardl ess of the size of the operation and the
size of the lagoon. As a result, the use of |agoon
systens for waste managenent and surface runoff
control may not be economical for small and
medi um si zed dairy producers. Mst of these
operations use open-lot systens where cows are
housed i n barns, have access to open concrete |ots,
and as a consequence, we do have ot runoff that
needs to be dealt wth.

An anaerobi c | agoon in conjunction with
manure storage is a very effective pollution
control system M concern is that the added costs
ininstituting the rul enaki ng process takes away a
very effective solution to surface pollution in an
attenpt to address unproven concerns with
groundwat er pol lution from | agoons.

VWiile the research is inconclusive, there
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are indications that anaerobic |agoons properly
designed and used will seal thensel ves under nost
conditions. This was ny experience in M ssour
where | spent seven years working for the Extension
Service and the dairy industry. During this tine,

| did spend a considerabl e amount of tine designing
dairy facilities including the siting and design of
| agoon systens.

My recommendation is that the requirenent
for test boring and nmonitoring wells be applicable
to only those operations exceedi ng 1,000 ani nmal
units. This would return the rules to the intent
of the law that as operations increased in size,
the risk also increased. | would also |like to see
some nodi fication to the professional certification
requi renent so that Extension and Farm Service
personnel could fulfil this requirement. These
nodi fications in the proposed rules will allow
| agoon systens to continue to be an econom ca
alternative for small and nedi umsized |ivestock
producers in Illinois.

I have sone additional comments that were
not in ny prefiled testinmony that | would like to

submt and tal k about briefly, if I mght.
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The issue of animal units has probably
not been di scussed too nuch. But an animal unit is
general |y based upon the size of an animal. As an
exanple, in dairy we look at 1.4 animal units for a
dairy cow. This is based upon a typical 1,400
pound dairy cow. In my particular case, we do not
have the Hol stein breed, we have the Jersey breed
and typically those cows are 900, and a big cowis
1, 000 pounds. Those cows are not going to be
produci ng as nmuch waste as a 1,400 pound cow.

And, in fact, in the sizing of the
| agoons using the Soil Conservation Service's
gui del i nes, they take into account the actua
estimated body weight of the animal. So to ne
there is sone give and take that needs to go into
the animal units so that it is not a hard and fast
situation, that all dairy cows are 1.4 ani mal
units, as an exanple.

Anot her area that | am sonewhat concerned
about is there are many successful nethods of
managi ng ani mal waste that are currently being used
on dairy farns. They m ght include anaerobic
| agoons, earthen manure storage facilities, picket

dam st orage, and conbi nati ons of these and ot her
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practices. Flexibility is needed in the approval
process to encourage |ivestock producers to
voluntarily adopt the best technol ogy avail abl e.

One of the things that | am concerned
about in the proposed rules -- | do feel the
Department has sonme flexibility in the proposed
rules, and | think that is good. The definition of
a lagoon in the lawrefers to all earthen
facilities that hold |livestock waste. Those of us
that work in the industry where we have a -- we may
have an anaerobi c | agoon, we may have an aerobic
| agoon, or we may have a liquid manure storage
facility that happens to be earthen sidewalls.

They all present different challenges as far as
potential groundwater pollution.

So we need to be careful when we go about
this rul emaki ng process that we don't try to
nitpick and fine tune everything so that we don't
have any flexibility left. That is ny point with
t hat .

Anot her area is that as future
i nprovenents in technol ogy come about and wth
i ncreased enphasis that research is placing on

odors and the anpunt of nutrients in |ivestock
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wast e, based upon feedi ng prograns and genetics, we
may eventually get to a situation where we have

| ess of a potential problemfromlivestock than we
have today, both from odors and fromlivestock
wast e.

So we don't want to set up standards that
cannot be nodified in the future. As an exanple,
set backs, as we design ways to control and nanage
odor on livestock farms, the degree of setback
becomes less as the problemis less. So we need to
have that flexibility in the future.

One other thing that | would add that is
not in ny witten supplenment is that there has been
alot of time spent this norning on the waste
managenent plan and questions about that.

Basi cally, the waste managenent plan should be a
pl an that provides an adequate vegetative or
agronomc filter to handl e the volune of manure and
the nitrogen content of that manure, so it does not
present a problemto groundwater or surface
pollution. That should be the intent of that.

We have spent a lot of tinme in this
rul emaki ng process to try to identify all of the

potentials. As a livestock producer, | think we
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have the potential for people to say | ook at al
these regulations. | can't conply with it.
Therefore, rather than to try to do sonething on a
vol untary basis we may scare people off, even those
with Iess than the threshold animal unit |evels.

We need to be proactive in getting people to
voluntarily do things. So the regulations need to
be alittle less conplicated, perhaps.

I will submit two copies of those witten
comrent s.

HEARI NG OFFI CER LQOZUK- LAWLESS:  Thank
you, M. Marcoot. |If there is anything in your
suppl enental that you didn't cover, you can submt
it as an exhibit. |If you covered everything in
your supplenental, there is no need for you to
submit it.

MR, MARCOOT: | have probably covered
everything. It is just a matter of wording.

HEARI NG OFFI CER LQZUK- LAWLESS: kay.
Wul d you like to submt it?

MR, MARCOOT: Let's go ahead and submt

HEARI NG OFFI CER LOZUK- LAWLESS:  Ckay.

Fi ne.
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W will be admitting the suppl enental
comments of M. Marcoot as Exhibit Nunmber 42.
(Wher eupon sai d docunent was
duly marked for purposes of
identification as Exhibit
Nunber 42 as of this date.)
HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Marcoot.
Are there any questions of M. Marcoot
from anyone in the audi ence?
Ckay. Seeing none, Dr. Flemal.
PRESI DI NG BOARD MEMBER FLEMAL:  Thank
you, M. Marcoot. | enjoyed that presentation a
great deal. | nust say that | am awed at anybody
who can milk 120 cows.
(Laughter.)
PRESI DI NG BOARD MEMBER FLEMAL: |
remenber when | --
MR, MARCOOT: You need to be awed at ny
brother. He is doing it right now
(Laughter.)
PRESI DI NG BOARD MEMBER FLEMAL: Wi ch
rai ses a question. You nmake a plea on behal f of

the small and nedi umsized dairy producers. At
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120, how do you consi der yourself?

MR, MARCOOT: W woul d probably be a
medi um si zed operation in our area.

PRESI DI NG BOARD MEMBER FLEMAL: Have you
| ooked at the rule proposal before us to see what
it is, and this proposal, if it were adopted, would
require you to do in addition to what you do now as
your standard practice? Are there things that the
adoption of this rule would inmpose upon you as new
requirenents?

MR MARCOOT: In terns of the waste
managenent plan and the certified manager program
we are not at that threshold in ternms of --

PRESI DI NG BOARD MEMBER FLEMAL:  Your
operation personally is not?

MR, MARCOOT: Personally not. M big
concern is on the | agoon registration and
certification process. | have a lot of experience
wi th anaerobic | agoons with dairy facilities, and
they are a little bit unique fromsw ne operations
because they are nore open |lot and, therefore, have
nore surface runoff to deal wth.

As we | ook at potential groundwater

cont am nati on, an anaerobic | agoon alone or in
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conbi nation with some other form of dry manure
storage and spreadi ng operation is the nost
effective and cost effective nmethod of controlling
groundwat er pollution. The additional $2,000.00 to
$8,000.00 in a lot of cases in the snall and
medi um si zed operations will be the difference

bet ween peopl e adopting a | agoon system as a neans
of surface water pollution control versus not
adopting that.

And so it is ny concern that we have
added sone things in ternms of trying to address the
potential groundwater pollution, and we have
i gnored the surface water pollution solution that
is best available to the dairy producers in the
smal | and nmedi um si zed cat egory.

PRESI DI NG BOARD MEMBER FLEMAL: | see.

If the Board were to proceed with your first
recomendati on, which is to require that the test
boring and the nonitoring wells be applicable only
to operations that exceed 1,000 animal units, do
you have sone sense of how this would split the
popul ati on of |agoons into ones that would stil
have that requirenment and how nmuch would fall out

as a result of that novenent?
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MR, MARCOOT: My -- | probably don't have
a good answer to that, but ny reason for making
this recommendation is that as you get to that size
of operation, the econom cs of this additional cost
is spread over enough additional units of
production that it is not alimting factor in the
cost of production.

PRESI DI NG BOARD MEMBER FLEMAL: I n the
dai ry busi ness how many producers under 1,000
animal units, and | take it that is quite a |large
nunber of the total, have | agoons as a part of
t heir waste managenent operation?

MR MARCOOT: | don't have that data. |
woul d just be specul ating, so | probably cannot
comment on that. | don't have that data as far as
the --

PRESI DI NG BOARD MEMBER FLEMAL: Does it
tend to be nost as opposed to very few?

MR MARCOOT: | would say that there is
fewer that don't have -- fewer that have a | agoon
systemthan do. One reason is that | don't think
that the | agoon systens have been pronoted as much
inlllinois as they have been in surroundi ng

states, especially Mssouri.
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PRESI DI NG BOARD MEMBER FLEMAL: Do you
think that perhaps there is atrend in Illinois
t hat | agoons m ght be becom ng a nore conmonly used
option?

MR, MARCOOT: The trend in dairy is
simlar to all other livestock species, that
econom cs has driven farnms to get larger. And as
we get larger we |look at different, nore efficient
ways of handling all of our managenent probl ens.

PRESI DI NG BOARD MEMBER FLEMAL:  Anot her
one of your recommendations is to -- | wll just
qguote the | anguage, | think, that you gave us.
"Mbdification to the professional certification
requi renent so that the Extension and Farm Service
personnel could fullfil this requirenent.” 1Is the
prof essional certification that you are referring
tois that which is associated with |agoon design?

MR MARCOOT:  Yes.

PRESI DI NG BOARD MEMBER FLEMAL: Am |
under standi ng that correctly?

MR MARCOOT:  Yes.

PRESI DI NG BOARD MEMBER FLEMAL: So you
woul d have soneone ot her than a professiona

engi neer or a licensed geol ogi st be able to perform
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t hat ?

MR MARCOOT: Yes. Let ne back -- that's
right. | will back up and explain why | proposed
that. In ny experience in Mssouri, the system
that was in place in Mssouri in the 1970s when
wor ked there was that a |ivestock producer woul d
determ ne that he wanted to construct a |agoon
system He would go either to the Soi
Conservation Service or the Extension personnel and
say woul d you design this facility for ne.

Toget her they woul d design it based upon the design
criteria that were established by the M ssouri
Department of Natural Resources. So it is
basically a mathemati cal cal cul ati on that anyone
that can add and subtract can do.

Then that application is submtted to the
Department of Natural Resources or the Departnment
of Agriculture in Illinois to be checked for
accuracy, and then a permt to construct would be
i ssued. The supervision of the construction was
done by the Soil Conservation Service, and upon
conpletion they would certify that the facility was
constructed according to the design, and the permt

to use would be issued. There is a lot less red
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tape than some of the things that we are tal king
about in this Act.

PRESI DI NG BOARD MEMBER FLEMAL: Woul d
there be circunstances where the Extension or the
Farm Servi ce personnel mght, in fact, be |icensed
pr of essi onal engi neers?

MR, MARCOOT: That woul d be possible.

PRESI DI NG BOARD MEMBER FLEMAL: So it is
possi ble that both roles could, in effect, be one
per son?

MR MARCOOT: | think one of the concerns
that those people have today is the potential
liability that m ght exist in putting their nanes
on those, whereas if the systemwas in place that
t hey woul d aut hori ze based upon the predesign
standards, where it was nore a matter of
mat hemati cal cal culations, it would be nuch nore
effective. It opens sone doors for small and
medi um producers to reduce sonme of the costs
i nvol ved in using these types of facilities.
That's the reason for ny proposal, is that | am
| ooki ng at ways that we can get people to adopt the
best technol ogy at a cost that is economically

feasible for their operations.
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HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Marcoot.

CHAl RVAN MANNI NG | have sone fol | ow up
to that, as well.

M. Marcoot, what woul d be considered a
| agoon at your facility, because the definition of
a lagoon, | think, as you recognize, in the
Li vest ock Managenment Facilities Act, is very
broad. It is considerably different, isn't it,

t han what we mght consider to be a lagoon in a
| arge swi ne operation? Could you explain those
differences in terns of --

MR. MARCOOT: Well, | think the
difference is in terns of whether we are actually
desi gni ng an anaerobic | agoon as a neans of
livestock waste managenent or if we are designing
an earthen liquid manure pit that is called a
| agoon, under the terns of the Act, that basically
handl es |iquid nanure storage, but does not handle
maybe | ot runoff or surface water.

So some of these things they are designed
to do two different things, but yet we are throw ng
themin the sane category in terns of our

definition. | just -- | don't know what the
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solution to that is other than the fact that we
need to have sone flexibility in understandi ng that
there are differences and different ways to manage
those so that the producer gets the nost economni cal
use of his facility.

CHAl RVAN MANNI NG But you woul d agree
that part of the problemis the result of the very
broad definition of |agoon?

MR, MARCOOT: In ny opinion that is true,
yes. | think there are sone facilities that could
be used today or in the future use that woul d
i ncl ude earthen bernms or banks that mght fall
under the definition of |agoons, but there is sone
potential there for the elimnation of sone good
al ternatives.

HEARI NG OFFI CER LOZUK- LAWESS: Yes, Dr.
Grard.

BOARD MEMBER G RARD: | have a question.
We have had considerabl e testinony that odor
control is a very inportant consideration in a
swi ne waste | agoon. |Is odor control an inportant
problemin a dairy waste | agoon and, if so, what
nmet hods do you have to nanage it?

MR MARCOOT: Dairy waste are not as
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strong an odor generally as swi ne waste.

HEARI NG OFFI CER LQZUK- LAWLESS: Woul d you
speak up, please?

MR, MARCOOT: The waste in a dairy |agoon
is not generally as strong an odor as in the sw ne
| agoon. Now, if we talk about an anaerobic | agoon
designed to serve to anaerobically digest the
ani mal waste, the ones that | have been associ at ed
wi th have a very slight odor but not a
significantly offensive odor

Again, you are dealing with a dairy cow
being a rum nant, that takes a lot of fiber and
digests it versus a hog, which is a nonrumn nant
that basically takes grains, low fiber, and digests
it. So it is a different digestive process and,
therefore, the manure is different in the way it
can be handled in different facilities. [If that
answers your question or not --

BOARD MEMBER G RARD: Thank you. It
does.

MR, MARCOOT: Maybe nore than you
want ed.

HEARI NG OFFI CER LQZUK- LAWLESS: Did you

have a question?
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MS. M CHELLE BARBEE: Yes.

HEARI NG OFFI CER LQZUK- LAWLESS: Coul d you
conme forward and state your nane, please.

M5. M CHELLE BARBEE: M nane is
Mchelle. M last nane is Barbee, B-A-R-B-E-E. |
deal a ot with custoners in the State of Indiana.

| address this to you sinply as a nenber
of the Task Force. Was there ever any di scussion
as to regul ati ng the nunber of acres that you had
to have to spread manure on during any of this
process, because | think in the State of Indiana
t hey have regul ated that, and we have seen
producers who have not been able to expand because
they did not have enough acres to spread on. Was
that ever di scussed?

MR, MARCOOT: Not in those specific
terns. But when you |l ook at the Livestock Waste
Managenment Pl an, the intent of that is that you
have sufficient acreage to di spose of the animal
waste in an agronom cally acceptabl e and feasible
manner. No mater how you cut it, that's the bottom
line on the ani nal waste managenent plan, is that
you have enough ground out there to put the manure

on, in whatever formyou have it in, so that it is
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agronom cally a sound practice.

M5. M CHELLE BARBEE: And then if you
have not got the land, if you don't do as much
grain farm ng as you do hog operation or whatever,
are you allowed then to contract with people to
take the manure, that type of thing?

MR, MARCOOT: Yes, that was discussed at
t he Livestock Task Force. If you had a contract in
pl ace with a nei ghbor to apply your aninmal waste on
his ground, as |long as you have avail abl e the
adequat e nunmber of acres, you would not have to own
t hem

M5. M CHELLE BARBEE: And how does t hat
apply to setback? The neighbor's field that you
are going to spread on, does that have to be X

nunber of mles from neighboring facilities?

MR MARCOOT: | can't answer that
question, | don't think, intelligently.
M5. M CHELLE BARBEE: | didn't know if

t hat was di scussed or not. Thank you.

HEARI NG OFFI CER LQZUK- LAWESS: Are there
any other questions for M. Marcoot?

MR RAO Yes, | have a question.

HEARI NG OFFI CER LOZUK- LAWLESS:  Ckay.
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MR RAO M. Marcoot, you nentioned how
the definition of this |livestock waste | agoon
i ncl udes ot her waste managenent types of
facilities. What kind of -- is the inpact on
groundwat er also very different with these
different facilities, like a storage pit versus a
| agoon?

MR, MARCOOT: | amnot an engineer. |
have not researched that, so | amnot sure |I can
give --

MR RAO If you just think about it in
terms of the nature of the waste that is stored.

MR MARCOOT: In terns of the nature of
the waste, a liquid earthen facility is
concentrated |ivestock waste. An anaerobic | agoon
is diluted livestock waste. So that would be the
difference. GCenerally when it is diluted it is
nore vol une.

MR RAO  Yes.

MR, MARCOOT: But as far as the potential
for groundwater contam nation, | think there is
some research that indicates that |agoons,
anaerobic | agoons, in dairy at least, will seal

t hensel ves to sone degree. W need -- | think it
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is kind of an open door that we are trying to
cl ose, but we don't have all of the data.

MR. RAO W have heard about that quite
a few tinmes during these hearings. So far we have
not received any research publications or any
studi es that support it.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Marcoot.

Yes, M. Varrington.

MR, WARRI NGTON: I n your testinony, M.
Mar coot, you tal ked about the distinctions or |ack
t hereof between anaerobi c | agoons and ot her types
of storage or holding ponds. In your reading of
the rules, do you understand that there is a
distinction in the Livestock Managenment Facilities
Act in what is covered under that Act, that |agoons
are covered, but the definition of |agoons doesn't
extend to, say, holding ponds or storage areas?

MR, MARCOOT: Yes, | understand that, but
they do extend to earthen |iquid manure storage
facilities, as | understand it. Sonmebody can help
me out if I amwong, but that is ny
under st andi ng.

MR SACER  Yes, the IDOA --
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HEARI NG OFFI CER LOZUK- LAWLESS: | am
sorry. Could you stand up and state your nane?

MR, SAGER M chael Sager. | ama farner
and | also work for NRCS

HEARI NG OFFI CER LQZUK- LAWLESS: kay.
Coul d you swear himin because he is going to
answer a question.

(M. Mchael Sager was sworn in
by the court reporter.)

MR SAGER W were of the assunption
too -- Joe Stightly (spelled phonetically) with the
EPA is our field manager of this area. W were of
t he assunption that |agoons and hol di ng ponds were
different, as it is stated in your book, Title 35.
The 1 DOA sent down a ruling, and Warren Goetsch
said that hol di ng ponds and | agoons are cl assed the
sane. So we are bound.

HEARI NG OFFI CER LOZUK- LAWESS: Yes, M.
Goet sch.

MR, GOETSCH: My turn. The Depart nment
did contact the USDA and the NRCS because there was
confusion and, evidently, there still is confusion
as to what is covered and what isn't covered. It

has been our interpretation that a storage
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structure -- | shouldn't say -- a storage and
treatnent structure, as it is defined in the

Li vest ock Management Facilities Act, that is
receiving waste in addition to runoff would be

i ncluded as a | agoon and woul d be regul ated under
both the statute and our energency rul e and our
proposed rul e.

However, a hol ding pond, which receives
runoff froma feedlot, runoff that would be or
could be contam nated or precipitation contam nated
fromcontact in the feedl ot woul d not be covered.
If the facility owner or operator was noving al
manure, daily scraping or whatever, into that
storage and treatnent structure, then it would be
classified as a | agoon.

If he was doing daily scraping to a
storage area, whether it be a picket dam structure,
an earthen manure storage structure, whatever, and
was not allowing it to go into this holding pond,

t hen the hol di ng pond woul d not be regul ated under
this, either statute or rule.

MR, MARCOOT: That's ny under st andi ng
al so.

CHAl RVAN MANNI NG That's your
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under st andi ng al so?

MR, MARCOOT: The hol ding pond itself
woul d sinply be a vehicle to have a runoff but no
direct -- the manure was not directly placed into
that mechanically. That would --

MR GOETSCH. That woul d be consi stent
with our interpretation.

MR, MARCOOT: My point is that the -- an
earthen liquid manure pit where you are pushing
liquid manure into an open storage facility would
be covered under the | agoon definition, and there
woul d be a different type of nanagenment facility
than an anaerobi c | agoon that handl ed solid waste
and runoff.

MR GOETSCH. | think we are stil
differing a little bit in that the definition in
t he Livestock Managenment Facilities Act tal ks about
storage and treatnent. And that it is our
under st andi ng, that an earthen storage structure
that is used in many dairy facilities, free stal
facilities, where they would do scraping or
what ever means of conveyance of the materials into
the structure, there is no treatnent intended.

There is no dilution factor added. There is no
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dilution waters added. It is storage and storage
only.

The sane thing, | guess, could be said
for a holding pond in that it is storage only and
it is also the opposite end of the spectrumin
terns of the intensity or the anount of nanure that
woul d be there. And that the crafters of the
Li vest ock Managenment Facilities Act were targeting
t he conbi nati on of storage and treatnent that woul d
be in an anaerobic |agoon. So that the Departnent
does not feel that either end of that spectrumis
i ncl uded, only the conbination of storage and
treat ment.

MR, MARCOOT: | amglad that is read into
the record.

CHAI RVAN MANNING. | am as wel |, because
this has been a point of confusion for us, even in
the emergency rule setting, as a matter of fact, in
terns of the holding pond | agoon and the whol e
definition. So it is inportant that we get this
i nformation on the record. Equally inportant is --
it is inportant, | think, froma government
perspective, that the DOA and the Agency are sort

of on the sane page in ternms of the definitions.
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So | would ask the Agency, that being the
EPA, if you have a difference of opinion in terns
of that distinction, to make it public on this
record before we close. |If you are okay with that,
you shoul d say that as well.

Go ahead, A G

MR A G TAYLOR A G Taylor with the
EPA.

HEARI NG OFFI CER LQZUK- LAWLESS: Coul d you
swear in A G Taylor, please?

(M. A G Taylor was sworn in
by the court reporter.)

MR A G TAYLOR | just have a question,
and this may help clarify this point. 1In the
Li vest ock Managenment Facilities Act, and | think
you alluded to this to a degree. It defines |agoon
as a structure designed for biological
stabilization and storage of |ivestock waste. Now,
our field people have encountered a | ot of earthen
structures in their history of going out and doi ng
field inspections that held waste, |ivestock waste,
and they were inadvertently called | agoons. But |
don't think in the vast majority of cases that they

could be considered to be designed to biologically
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stabilize the waste. They were nore for storage

I amnot sure how -- and | want you to
answer this, Warren -- how those structures fit
wi thin what your interpretation of the |agoon is as
it applies to the Livestock Managenment Facilities
Act .

MR GOETSCH. | amnot sure if | can
answer that conpletely.

CHAI RVAN MANNI NG | think we may have to
in the final analysis, but go ahead. It would be
nice if you guys canme up with the solution

MR, GOETSCH: | think that goes maybe to
the heart of why we talked to -- or the Departnent
contacted the NRCS in regards to hol di ng ponds.

The issue that we had been contacted about involved
facilities or a couple of producers that were under
the inpression that if they were calling a facility
a hol di ng pond that even though it was receiving --
it was a -- in this particular case it was a
circulating flush system where manure from a
confinenent facility was being renoved froma
bui | di ng, noved through sone type of settling
structure into an earthen inpoundnment and then

diluted material was being taken off of that and
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run back through the building. And they wanted to
call it a holding pond, and, therefore, have it be
exenpt fromthis rule

And our interpretation was that in that
case that they were intending to have sone type of
bi ol ogi cal stabilization occur to the waste, and it
shoul d be characterized as a | agoon under the
definition of the Act and, therefore, it was
subject to the rule.

So | guess | would agree with A G that
t here have been a |l ot of cases in the past where
i npoundnent s have been nade and were perhaps
designed for a certain anmount of biol ogica
stabilization or designed for a certain anount of
di lution, but perhaps were not operated in that
manner. That shoul d not preclude them from bei ng
regul ated under this statute

If the point is that those facilities are
designed for both storage and bi ol ogi ca
stabilization, then whether or not they are
operated in that manner should not preclude them
from bei ng regul at ed.

I amnot sure if that answered your

guestion, A G
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MR A G TAYLOR Not totally.

BOARD MEMBER G RARD: | have a question.
Can you have a hol di ng pond which is not designed
for biological stabilization? What is the function
of a hol di ng pond?

MR, GOETSCH: In our view, a holding pond
is intended to receive -- and | believe this is
borne out in sone of the definitions in Subtitle E
which | don't have in front of nme. But it is
i ntended to receive precipitation that has been
contam nated by or contaminated with manure as that
precipitation has fallen on a feedlot. And it is
not -- and, therefore, the holding pond is just
that. It is holding that material. It is not
specifically designed to ensure that a certain
dilution rate is provided and that a certain anpunt
of treatnment is happening to that waste.

VWereas, a |agoon, we are prescribing a
di lution ampunt, we are designing it to ensure that
a certain amount, only a certain loading rate is
occurring, that we are managi ng the anount of
material, both dilution water and |ivestock waste,
we are managi ng the anount of that that is in there

at any one time so we can maintain certain

190

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

popul ati ons of bacteria to assure that it is being
stabilized appropriately.
(M. Goetsch was handed a
docunent to review)

MR, GOETSCH: Under 35 I AC 501.255 a
hol di ng pond is defined as bei ng designed for
i nterception and tenporary storage of feedl ot
runof f, not specifically for any type of biol ogica
stabilization.

MR MARCOOT:  Yes.

CHAI RVAN MANNI NG That's your
under st andi ng, as well, M. Marcoot?

MR, MARCOOT: A holding pond is for |ot
runoff to keep it fromentering the groundwater or
the surface waters of the State of Illinois.

HEARI NG OFFI CER LOZUK- LAWESS: M.
Tayl or ?

MR A G TAYLOR To clarify what | was
asking, the facility I was tal ki ng about, Warren
were ones that were basically holes in the ground
that people used to store waste. In other words,
an earthen waste storage pit or pond, whatever you
want to call it. But being organic matter and

havi ng sonme degree of oxygen and sonme degree of
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wat er and the necessary factors, there will be sone
consequenti al degradation of the waste. But the
facilities that I was referring to would not be
ones that were specifically designed to provide the
appropriate biological stabilization. Were does
that fit within your interpretation?

MR GOETSCH: This is one of the things
that we were struggling with when we proposed the
energency rule. If the Board certainly, | amsure
recal s, we had proposed sone design standards for
hol di ng ponds to try and address that one end of
the spectrum |In determning or trying to provide
or trying to develop the proposal for the pernmanent
rule, we took notice that the Board deened the
group of facilities that were going to be regul ated
was nore narrowing in focus and could only be
targeted at | agoons as defi ned.

So that | don't know whether there is,
the way the statutory | anguage is set up now,
whet her there is anything nore that can be done.

We are under the inpression that this is a smaller
group, and that it would only be those facilities
that are intended to receive waste and to provide

some type of biological stabilization to that
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waste. So | don't know that | can answer A.G's
guesti on.

MR RAO Is there any way to -- you
know, when you say designed for biologica
stabilization, can you say designed in accordance
wi th the ASAE standards, so that if there are any
threshol ds for dilution above stabilization?

MR, GOETSCH: | woul d suggest that that
is what we -- we are prescribing that in the rule
proposal, that either of those two design standards
are appropriate. But whether there is still such a
| arge | oophol e that you could perhaps drive a truck
through in terns of if someone wants to suggest
they want to design a facility just for a different
activity, just for storage, perhaps other -- sone
of the nui sance portions of the rule, either this
or Subtitle E, would keep that from happeni ng.

MS. TIPSORD: | guess | have a question.
A definition you read into the record fromthe
Board's rules at 35 I AC 501. 255 refers to the
hol di ng ponds at feedlots. |Is it consistent, then
wi th your position that you can only have a hol di ng
pond at a feedlot?

MR, GOETSCH: Wthout giving it a lot of
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t hought, | believe that that probably would be the
case in that a holding pond is, by definition, a
structure that is receiving precipitation that is

cont am nated by some type of manure, such that

nost, if not all, confinenment facilities now
have -- | nean, are covered buildings, there really
isn'"t -- there are really not a |lot of areas that

are exposed that would provide for that kind of
contam nati on of normal precipitation. Perhaps
sone of the other definitions included in 501, I
believe, clarify that even further. Again, | don't
have it quite in front of ne at this point.

MS. TIPSORD: | understand. Thank you.

CHAl RVAN MANNI NG Thank you, Warren.

VR GOETSCH. You are wel cone.

CHAI RVAN MANNI NG | think we have got a
ot now on the record. |If the Board has any
further questions on this particular issue we wll
ask as we go along. |If you have any further
clarifications, either the DOA or the Agency, you
know how to get it in.

MR A .G TAYLOR The dial ogue will
conti nue.

CHAl RVAN MANNI NG Ckay. Thank you. |
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amreal ly happy we had this dialog, by the way,
because it is true in the emergency rul emaki ng that
we deliberated over the issue and had sonme degree
of confusion over the debate on the hol di ng ponds
and | agoons. This has been very hel pful

MR MARCOOT: |f | night --

CHAl RMVAN MANNI NG Go ahead

MR MARCOOT: If | mght, | think the
ot her issue besides hol di ng ponds versus | agoons is
earthen liquid manure storage facilities versus
| agoons.

CHAl RVAN MANNI NG Ckay.

MR, MARCOOT: An earthen liquid manure
storage facility woul d have the sanme kind of
bi ol ogi cal activity as a Slurry Store or concrete
pit that are currently exenpt fromthe
regul ati ons. They would function, froma
managenent standpoint, the same way. They would
just sinply be a device to store liquid manure, the
same as a Slurry Store or a concrete liquid manure
pit. It would just be a different vehicle for
doi ng that.

So that raises the question. | think

what M. Coetsch said was that they would not fal
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under the definition of a | agoon because of the
[imted biological activity. | think that's been
an area of confusion. | was confused and | had
different information initially.

CHAl RVAN MANNI NG Thank you. And we
will try to clarify the conclusion by the tine that
we --

BOARD MEMBER G RARD: | do have a
guestion. In Section 10.25 of the Livestock
Managenent Facilities Act, it does say a | agoon
does not include structures such as manufactured
slurry storage structures or pits under buil dings,
as defined in the rules under the Environnenta
Protection Act concerning agriculture rel ated
pollution. It could be read that this exclusion is
for structures which are under buil dings.

MR MARCOOT: Slurry Store is not
constructed under buildings. They are outside.

BOARD MEMBER G RARD: (kay. So you are
sayi ng the manufactured slurry storage structure,
could be an earthen structure?

MR, MARCOOT: Slurry Store is a trade
nane for a particular type of |iquid manure storage

facility that woul d be above ground, open topped, a
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glass lined steel tank.

BOARD MEMBER G RARD: That woul d be an
out si de structure?

VR MARCOOT: It woul d be outside.

BOARD MEMBER G RARD: So you are saying
that they left out an earthen storage structure,
that could be outside, fromthis list?

MR, MARCOOT: An earthen storage
structure would function the sanme as the two
exanpl es which were exenpted in the | aw

BOARD MEMBER G RARD: Thank you.

HEARI NG OFFI CER LOZUK- LAWLESS: M. Rao,
did you have anot her question?

MR RAO No. | can ask another
guesti on.

(Laughter.)

MR MARCOOT: You don't have to

MR, RAO Wen you tal k about this liquid
manure, what would the dilution factor be conpared
to an anaerobi c | agoon? Because that could define
what a | agoon is.

MR, MARCOOT: W need to get sone of the
agricultural engineers to give you the exact data

on that, but basically liquid manure woul d be the
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manure that conmes fromthe animal in terns of urine
and feces with a small anmount perhaps of water from
water that spills, or in the case of a mlking
parl or the wash water that conmes out of the mlking
parlor. That would be part of that |iquid manure
in an anaerobic lagoon. It is nuch nore dil uted.

As far as the dry matter content of each, | don't
have t hose nunbers, but M. Funk coul d get those
for you.

MR RAO Cxay.

CHAl RVAN MANNI NG W need to get to
their testinony anyway.

HEARI NG OFFI CER LQZUK- LAWESS: Are there
any ot her questions for M. Marcoot?

BOARD MEMBER G RARD: Could I just make
one statenent along these lines? |If there are
menos out there or any other docunents where there
have been attenpts to try to define | agoon, define
hol di ng pond, and list out all the structures, that
have gone between state agencies and federa
agenci es, please have those introduced into the
record.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank

you, Dr. Grard.
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M. Taber, would you like to call another
Wi t ness?

MR TABER Yes. | don't believe that
M. Rapps' C. V. has been entered as an exhibit yet.

HEARI NG OFFI CER LQZUK- LAWLESS: It has
not .

MR, TABER W have it here for entry as
an exhibit.

HEARI NG OFFI CER LQZUK- LAW.ESS: W wil |
mark M. Rapps' C. V. as Exhibit Nunmber 43 for the
record.

(Wher eupon sai d docunent was
duly marked for purposes of
identification as Exhibit
Nunber 43 as of this date.)

HEARI NG OFFI CER LOZUK- LAWESS: M.
Taber, do you want to call your next w tness?

MR TABER  Yes. Just a second, please.

HEARI NG OFFI CER LQZUK- LAWLESS: kay.

MR TABER W call as our next w tness
M. Bill Campbell. | believe he has not been sworn
in yet.

HEARI NG OFFI CER LOZUK- LAWLESS: You were

not sworn in?
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MR, CAMPBELL: | was out when you started
t he proceedi ngs.

HEARI NG OFFI CER LOZUK- LAWLESS: Ch, all

right.
Whul d you pl ease swear in the wtness.
(M. Bill Canmpbell was sworn in
by the court reporter.)
HEARI NG OFFI CER LOZUK- LAWLESS:  You may
proceed.
MR, CAMPBELL: Thank you. | am Bil
Campbel . | amthe Extension Educator of Farm
Systenms with the University of Illinois Cooperative

Ext ensi on Service, based in the Springfield
Extension Center in Springfield.

Over the last four years | have been
advising farners and various other |ivestock
producers as a whole in the area of all aspects of
engi neeri ng associated with agriculture, but
primarily ny function has been to advise farners on
various nmanure managenent schenes they can have on
their farms, and as a result | have gotten a little
bit involved in the Livestock Managenent Facilities
Act and comuni cating that back and forth with

farners.
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| would like to take the opportunity to
present sone of my opinions, if you will, on the
Act. Realize they are ny opinions. Wether or not
that carries a lot of weight, I don't know, but
hopefully it will.

Thank you to the Board Menbers and
di stingui shed guests for the opportunity to testify
on the Livestock Managenment Facilities Act. | fee
that the intent of this Act was to ensure that
livestock production in Illinois wuld have the
| east anount of environnental inpact that can be
achieved in an econonically effective manner. This
intent can be legislated only to a certain extent
wi t hout driving |ivestock production out of the

state or into the managenent of those who can

afford the required systemchanges. | don't think
these results are what anyone in Illinois wants to
happen.

One thing that nust be renenbered during
t he rul emaki ng process is that the environment we
wi sh to protect is a part of nature and natural
processes. No matter how hard farners, Extension
wor kers, legislators, or regulating agencies try,

natural processes such as the weather, bacterial
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deconpositi on of manure, and plant growth cannot be
| egi sl at ed.

Manur e managenent, |ike weat her
prediction, is not an exact science. Otentines
what we try to do is neasure with a mcroneter even
t hough we are chopping it off with an axe. That
just does not equate. W cannot predict when
conditions will be right to cause purple
sul fur-fixing bacteria populations to multiply in
new | agoons and hel p control odor em ssions.

W can, however, encourage those
bacterial popul ati ons by managi ng the timng and
m xture and the anmount of raw manure and dilution
wat er added to the | agoon throughout its life. In
agriculture, we call these nethods of biol ogica
encour agenent Best Managenent Practi ces.

Lagoons function best when they are "fed"
approxi mately equal anounts of manure and dilution
water in small, frequent doses.

There are several different things that
you can ness up there. Too nmuch manure versus the
dilution water, too nmuch dilution water versus
manure, too |large a dose at any one tine can upset

the biol ogical activity in a | agoon
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There are livestock managenent facilities
in existence, and | predict there will be designs
in the future, that do not have manure nanagenent
systens that are conducive to proper |agoon
managenment. That is not to say they are
environnent al | y hazardous, just that they do not
work well as |agoons. They do, however, work well
wi th the managenent style of the producer who
chooses t hem

Some of these include designs with
eart hen storages, which are not designed to have
dilution water or bacterial treatnment of the
waste. These earthen storages can extend the
nunber of days between required spreadi ng on
cropl ands that the producer needs to have in the
event of weather conditions or any other types of
del ays that m ght prevent himfrombeing able to
apply the waste.

Eart hen storages, as | said, are not
envi ronnent al disasters. Properly sized and
managed earthen storages hold manure in a nore
concentrated formthat is actually higher in value,
froma nutrient standpoint, than | agoon water.

These storages are nearly always smaller than

203

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

| agoons and woul d better |end thenselves to sone
odor mtigation techniques that woul d be cost
prohi bitive for structures that are the size of

| agoons.

If the producers are required to size al
i n-ground storages as they would be required under
t he | agoon standards, as have been suggested at
some hearings, the added unnecessary expense nmay
prevent entry into the |ivestock production by
smal ler famly farnms that couldn't afford to build
the | arger structures.

In many of the manure managenent systens
today, the | agoon sized storages, if you took what
was originally worked into the systemas an earthen
storage, a smaller structure, as A.G nentioned
earlier, and required that producer to size it
according to the | agoon size standards, but w thout
educati ng hi mon proper managenent of that new or
di fferent managenent schene, you coul d have
yourself a big problem Because now instead of
having a small structure that he has to haul out of
yearly to acconplish his manure managenent, he
woul d have a hole in the ground sitting there that

may hold six, seven or ten years worth of his
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production with no treatnent.

And | think this is what AA.G was getting
at earlier. There are a lot of holes in the ground
out there that are terned as |agoons that are not
operating as such. If you require those producers
to size sonething according to the | agoon size
standard, all you are doing is increasing the size
of the ness he has on his hands or the potential
mess that he has on his hands. |If you nmake those
t hi ngs bigger, the storage structures bigger, the
farmer will sinply go | onger periods between
spreadi ng, and possi bly have greater odor concerns
as a result.

However, | think the sane siting,
regi stration and setback requirenments should be
required for these structures as with | agoons.
Because al t hough you don't have the vast quantity
of waste out there, you still have it in a
concentrated form \Wile there is nore tendency
for that formto better seal the ground because
there are nore solids associated with that, there
is still the amount of nutrients that is out there
t hat can cause a probl em

Swi t chi ng gears and tal ki ng about
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cropland and nutrient nanagenent, the sane cautions
about regul ati ng bi ol ogi cal processes applies when
considering rules for applying manure to

cropl ands. The use of manure on crops is one of
the ol dest recycling projects in history. Manure
is a valuable crop fertilizer. It provides the
three essential plant nutrients; nitrogen
phosphorus and potassium Manure al so inproves
soi|l structure and increases soil organic matter
content.

Agronom sts and engi neers have devel oped
estimates of manure nutrient content for a variety
of livestock types, ages of animals, and manure
storage systenms. These estimates were arrived at
t hrough years of practical studies of production
animal s and are available to producers in tabul ated
formin such references as the Livestock Waste
Facilities Handbook fromthe M dwest Pl an Service,
which | believe is referenced in the Act and in the
rul emaki ng process so far, and in the Illinois
Agr onony Handbook, which | have a copy of today.

They both list out sone table val ues,
tabul ar val ues and the anount of manure produced

and the anount of nutrients that is likely to be in
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that manure. Both of these references estimte
crop nutrient needs for varying yield levels, so
farners can estimte what their production |evel
wi || be and how nuch manure might be applied in
order to reach that production |evel and achieve
that with the nutrients that are available. These
estimates can be used to adjust manure applications
for the manure managenent planni ng.

My own experience with these book val ues
for manure production woul d suggest that the
estimates are rather conservative froma structure
design standpoint. In other words, they tend to
over estimate manure production. Therefore, |
woul d recomend that producers keep accurate
records following the initial year of the manure
managenent plan so they will know how nuch manure
they need to spread from year-to-year

They shoul d al so conduct manure anal yses
for the first few years at spreading tinme so they
wi Il have a handle on the nutrient concentration in
their manure. This will allowthemto better neet
the needs of their crops. After several years --
excuse ne -- after several sanples show a narrow

variation in nutrient concentration, perhaps
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sanmpling could fall off to once every three to four
years, assuming that they do not make any changes
in their operation or their nanagenment schene that
woul d cause changes in the nutrient concentrations
in the nmanure.

Again, | must enphasize that this is not
a cookbook fornula. Wather, nanagenent changes,
and other site-specific situations may make
managenment of the manure handling system nore
i nportant than what regul ators decide in their
offices. Legislating that a certain set of Best
Managenent Practices must be used by all producers
woul d put nost at a di sadvantage since al
practices do not work well in all production
systenms or with all producers.

Tal ki ng about odor control, there are
some practices currently being investigated as
met hods of reduci ng manure odor fromlivestock
production facilities. The use of some compounds
in feed and i n manure storages have been effective
in sone situations, but not in all. Additionally,
the use of solid settling tanks to reduce | agoon
solid floating have been effective in | owering

| agoon startup odors.
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In sone cases trees have been used
successfully to channel wi nds away from nmanure
storages and odors away from honmes. A variety of
covers for manure storages are currently on the
mar ket, but nost are extrenely high in price or add

additional solids to the | agoon to be haul ed out

| ater.

Are these nethods needed in every
operation? | would have to say no. They may have
applications in some extrenme cases. | would al so

add that rules governing the Act nust allow there
to be flexibility in the design and managenent of
the facility to encourage devel opment of effective
new t echnol ogi es for the control of odor and the
treatment of livestock manure. Such exanpl es woul d
be wetl ands, the use of wetlands as a nethod of
treating livestock waste and/or runoff, and the use
of composting shoul d be addressed and al | owed
within the ram fications of the Act.

Thank you for allowi ng me the opportunity
to address the Board concerni ng the managenent of
livestock manure handling systens. | believe that
the Act adequately addresses the environnenta

concerns of the citizens of |llinois.
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HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Canpbell.

Are there any questions fromthe audi ence
for M. Canpbell?

Any questions fromthe Board?

kay. Then | would like to take a quick
five-mnute break.

(Wher eupon a short recess was
t aken.)

HEARI NG OFFI CER LQZUK- LAW.ESS: Back on
the record.

The next witness we are going to hear
fromis Julie Maschoff. |Is that the correct
pronunci ati on?

JULIE MASCHOFF: It is Maschoff.

HEARI NG OFFI CER LOZUK- LAWLESS:  Ckay.

Maschof f .
Coul d you pl ease swear in the wtness.
(Julie Maschoff was sworn in by
the court reporter.)
HEARI NG OFFI CER LQZUK- LAW.ESS:  Begi n,
pl ease.

JULI E MASCHOFF: Thank you. As you said,

my nane is Julie Maschoff, and | am a pork producer
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fromCarlyle, Illinois. | guess you could say I
have ny busi ness the ol d-fashioned way; | married
it.

(Laughter.)

JULIE MASCHOFF: | ama fourth generation
farmer. | grew up on a dairy, livestock and grain
operation in a neighboring county. M parents
farmed. M grandparents farmed. M great
grandparents farmed. And ny husband has the sane
[ist of credentials.

My famly still is very active. MW
brother runs our famly dairy operation. M sister
is married to a farmer. Mst of ny aunts and
uncles farmand, therefore, |I feel ny credentials
are that | do know about famly farns.

I would like to thank you for allow ng ne
to speak to you this afternoon. | certainly
commend you for your diligence and your
perseverance in holding these hearings. | really
appl aud your efforts to find out the truth about
t he Livestock Managenment Facilities Act and the
inmpact it is going to have on farns, the actua
need for the regulations, as you listen to the

different testinmony throughout the state.
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VWhat | would like to share with you today
isalittle bit of history about Ben Maschoff's
farm Qur grandfather bought the farmin 1939.
VWhen he bought it, he bought it from Wi nberg
brot hers out of Gal esburg, another big famly
farm It was a Southern Illinois fruit orchard for
that particul ar operation. It was 270 acres of
fruit trees. Gandpa cleared it with a |ot of
dynamite and two nul es and no EPA restrictions on
the use of dynamte, so it went well.

(Laughter.)

JULI E MASCHOFF:  Eventual ly, he cane up
with the typical farmthat you find in Southern
[Ilinois with row crops, some hogs and cows and
chi ckens, etcetera.

Grandpa did his estate planning well. He
only had one son. So when ny father-in-law, Wyne,
canme back to farmin the mid 1950s after serving in
the Air Force, and his wife Marlene, they began to
noderni ze the operation. They used the |atest
technol ogy available in the |ate 1950s.

Wayne was one of the first pioneers of
hog confinement buildings. He also was very

instrumental in starting a buying co-op for |ocal
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farnmers. It allowed pork producers at that tinme to
pool all of their feed orders together and the
di fferent supplies needed so they could buy things
at the lowest price, because they woul d have vol une
pur chasi ng.

That co-op is still in existence today.
Most of the famlies still belong to that | ocal
buyi ng co-op, and that is part of a larger state
organi zation called Mdwest Co-ops. Sonme of the
peopl e you have heard frommay well have talked to
you about this or have been nenbers of this.

In 1979 Wayne and Marl ene forned that
i nfamous farm corporation, and the purpose was
really just to allow their two sons, who had just
graduated fromcoll ege, a chance not only to farm
with thembut to buy into the farm It was a
met hod of passing on the ownership of the
busi ness.

After evaluating the return on investnent
that we woul d have gained frominvesting in nore
| and and having a |arger grain operation versus
pork production, the fam |y decided to expand the
pork operation of the famly operation in order to

support three nore famlies. And to this day we do
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support four generations on that sane farm

Today Maschoff Pork Farmis still owned
by Ben Maschoff's grandsons. It is ny husband, Ken
and I, and ny husband's brother Dave and his wife
Karen. W are the managenent team W are there
every day. W live there and work there every
day. We have continued our tradition of working to
provi de an opportunity for the next generation to
farmor work in production agriculture.

VWhen we | ook at the next generation we
thi nk of not only the conbi ned seven children in
our two families, but also the children of our
enpl oyees and to give them an opportunity to work
in production agriculture. Qur famly has nmade a
conmitment to continue to adopt the I atest
technol ogy available as soon as it is feasible in
order to continue to produce pork in the nost
environnental |y responsi bl e manner possible. That
has been our mssion statenent and the standard we
have adhered to for the past 18 years.

To carry out that goal our famly has
gone from conti nuous farrow to finish operations, a
terml think you have heard in the [ ast few weeks,

to a three-phrase bio secure production site. As I
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go through this, if | amusing terns that you are
unconfortable with, you may feel free to ask nme to
clarify or jot themdown and we can tal k about them
| ater.

We have recently, just in the |last year
est abl i shed contracting networks. This has been to
allowus to bring in newfamly farns as partners
in our pork operation and it also allows us to keep
animal s at smaller isolated production sites
through a nmuch larger area. So they are disbursed
they are isolated, and we don't have sone of the
probl enms that some of our veterinary experts tal ked
about earlier with disease. W do want to keep
small units at a production site. That is the nost
feasi ble and the nost environmentally friendly.

W have long realized the value of a
nutrient managenent plan. |In fact, tonorrow
morning I will once again neet with our soi
consul tant, an agronom st fromM. Vernon, and w ||
conduct our review of our nutrient nanagenent
plan. W do this alnobst quarterly. W look at it
in the winter, when we are planning out our
cropping plan for the spring. W look at it when

we are actually putting the crop in the ground, in
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case there have been any changes due to weather and
pl anting schedules. W look at it when we are
| ooki ng at applying the manure to growi ng crop, and
we ook at it after harvest when we are taking the
soi | sampl es agai n.

Qur goal is to make sure that our plan
continues to neet all of the environnmenta
requi renents and we al so want to assess the savings
that we have gai ned by applying nmanure as a
nutrient resource, as a fertilizer source. W need
to attribute that value to the grain operation. W
al so review the nutrient nanagenent plan to assess
the inplications of the new |ivestock regul ati ons.
And, yes, it is a lot nore paperwork.

Qur conmitnent to the environment extends
beyond the farm W do try to do volunteer work as
much as possible. | have served on the Nationa

Por k Producers Council Environnental Task Force for

three years. | have al so worked w th producer
groups here in Illinois to conduct |ivestock waste
managenent wor kshops for -- | think we did two or

three years in arow W did themaround the state
and al |l owed producers of various livestock entities

to conme neet together and talk with experts and
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begin to eval uate how manure can be utilized the
nost effectively in any farm operation

As we head into 1997 and our 58th year of
busi ness, | amvery pleased to say that our famly
farmoperation is a very stable and vi abl e busi ness
that offers opportunities to our children as well
as other pork producer famlies. W continue to
adopt the |l atest technol ogy. W have established
our own boar stud and Al |ab, which is an
artificial insemnation |lab, and this Al lab
provi des the senen that we use in our own sow
operation as well as senen for 16 ot her independent
famly pork operations |ocated throughout Central
[Ilinois.

W have gone fromthe continuous fl ow
operation that | nentioned earlier to three-site
producti on, to now exploring two-site production
all within the last six years. Qur growh has
al l owed us to nove | ong-term enpl oyees up into key
manager positions, and they supervise over 30
enpl oyees in the areas of pork production, grain
operation, farmconstruction, and the Al |ab and
senmen processing.

W estinate there are another two dozen
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i ndi vidual s who are enpl oyed in support areas, such
as transportation, feed processing, feed hauling,
additional farmconstruction at contract sites and
farmsupplies. In addition, local grain farmers in
our two county area have one nore market for their
corn. GCenerally it neans another eight to ten
cents a bushel over prices many central Illinois
farnmers would be receiving at their |oca

el evat or.

As our farmfam |y has grown and
prospered so have probably 60 other famlies. Qur
commitment to our fam |y business is a conmtnent
not only to business but to our famlies and the
famlies that our business relies upon. W
strongly believe that agriculture has evolved into
a profession. It is a profession based on science
as much as possible but also built by famlies just
like ours. And we are just one nore fam |y who
have taken our grandparents' way of life, our
parents' vocation and our generation's technol ogy
and nmanaged to evolve it into today's business we
call farmng

I am hoping ny testinony today provides

you a glinpse of what today's famly farm may | ook
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like and, again, if I can clarify any of ny
statenments, | would be happy to do so at this
time.

Thank you for your attention.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, Ms. Maschoff.

Are there any questions for Ms. Mschoff
from anyone in the public?

MR HARRINGTON: If | could have just a

monent .
HEARI NG OFFI CER LOZUK- LAWLESS:  Yes.
CHAl RVAN MANNI NG Whil e he has just a
monent, | will ask a question.

Thank you for your testinony. You
mentioned that your famly is commtted to
utilizing new technol ogi es as soon as they becone
feasible, | believe you said. Could you nmention
some of those, what you are considering to be new
environnental technologies, in ternms of your
operati ons?

JULI E MASCHOFF: W constantly eval uat ed
various manure application equi pnent, manure
treatment products. W have worked with

universities as well as private conpanies in
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eval uating different products. Some work in
certain situations, in certain type buildings, and
others it is very hard to eval uate.

W& have changed our manure practices so
that we now i ncorporate nanure, so that it is taken
fromthe building via a hose into a tank, and then
fromthe tank transported to the field and
i medi ately kni fed under the soil so we never
spread on top. That is sonmething we have realized
nmore in the last two years than ever before how
i nportant that is.

We use an under ground network of PVC
pi pe. PVC pipe is an eight-inch heavy, plastic
pipe simlar to sewer grade industrial type pipe.
Those pipes are buried from production centers out
to nearby fields so the manure is punped to the
fields underground wi thout having to transport it
over a township road. Those are just two areas |
could think of in addition to the Al |ab, for
exanpl e, that | nentioned.

CHAl RVAN MANNI NG Do you have | agoons at
your operation?

JULI E MASCHOFF: W have | agoons and deep

pit buildings. W have the buildings that Wayne,
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my father-in-law, first filled back in the late
1950s, early 1960s, still in operation that are
functioning just fine.

CHAl RVAN MANNI NG Are there odor
concerns that have been rai sed regardi ng your
operation?

JULI E MASCHOFF: | think there is odor
concerns at all operations. W try to be very
careful to do what we can to mnimze any concerns
that mght arise.

CHAl RVAN MANNI NG What are sone of those
t hi ngs?

JULI E MASCHOFF:  Sone of them are what |
just nentioned to you, the fact that you are
i ncorporating instead of spreading on top
Adhering to the best nanagenent practices that
several of your other expert w tnesses have tal ked
about .

We have long felt that |agoons, when
properly managed, are the best way to treat
manure. The key there, of course, is getting that
right mxture of water and manure incorporated
together. | don't know how rmuch detail you want

all of the time, because you have heard so nuch
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t oday.

CHAl RVAN MANNI NG~ W have, and we have
yet to hear nore. But thank you very much for your
testi nmony.

HEARI NG OFFI CER LQZUK- LAW.ESS: Any ot her
guestions fromthe Board?

Ckay. M. Harrington

MR, HARRI NGTON: | believe you nentioned
that you prepared a waste managenent plan for your
facility. Do you know approxi mately how | ong t hat
t ook you?

JULI E MASCHOFF: Wl |, so far, we have
spent over $2,500.00 this month to bring in someone
to work with us to make sure that it will adhere to
any guide -- to the guidelines, however they may be
interpreted. And | have personally spent three
days working just on the plans. And they are very
detailed. W are trying to address every
scenari o.

We have called in sone consultants from
t he Ani mal Environnment Specialists, a conpany that
consults out of Indiana who have had a | ot of
experience in lowa and M nnesota and ot her M dwest

states, to work with us in designing a plan that
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| ooks at every single building, the animals in that
buil di ng, the type of manure production that can be
estimated in those buildings, where that manure is
stored, where the manure is applied on fields,
every field is listed and tracked.

W& have gone back three years to | ook at
where manure has been applied, the type of cropping
rotation on those fields, and then projected it out
to the year 2000 what type of cropping rotation we
may be using to anticipate where that manure wll
be going in the future. That is probably just the
first three sections of the plan.

MR, HARRI NGTON: How | arge is your
operation, say, in terns of hogs shipped?

JULI E MASCHOFF: W have a 4,500 sow
operation on the home farmnow. It used to be
continuous farrow to finish, but with the change in
technol ogy that we have felt we needed to make to
be conpetitive, we have taken our buil dings and
gutted the interiors and changed it over to
farrowi ng. Wsat does that nean to you, 4,500 sows,
1,800 ani mal units.

CHAl RVAN MANNI NG Very good. That was

t he qui ckest | have heard a conversion of anyone in
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any proceedi ng.

JULIE MASCHOFF: Divide by half and then
you know, take another ten percent or so, and you
can -- that's accurate. If | were estimating
woul d always just split it in half and get a rough
bal | park figure.

But at a separate site we have noved
our -- let me start fromthe beginning. After the
pigs | eave the farmat two weeks of age, about ten
pounds, they are transported to a separate nursery
site, and that's over a quarter mle away. It has
its own | agoon systemthere. There are 20,000
nursery spaces in different buildings but, again,
that is only 600 animal units because those aninmals
are kept there just from 10 to 50 pounds.

Then at 50 pounds we nove themagain to a
finishing site and, again, it is a totally separate
| ocation. Every time you nove that animal you are
nmovi ng theminto a building that has been cl eaned
and disinfected, so you are noving theminto a
di sease free environnent. That means as producers
we have | ess cost of production because we are not
spendi ng our noney on ani mal health products that

that animal may need if they stayed in a continuous

224

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

fl ow operation. By breaking that disease cycle
t hrough these novenents we are providing a nuch
nore quality assured product.

So then we go to a finishing site that
has 10, 000 spaces and that woul d be 4, 000 ani nmal
units but, again, it is a separate site and a
separate manure treatnment center

CHAI RVAN MANNING:  Did | understand that
when you nove them you nove themto a totally
cleaned facility?

JULI E MASCHOFF: Yes. It is called al
in all out production. As | said, it is a
three-site production system That has been the
i ndustry trend for the last three to four years.
Actual ly, longer than that. It has been nore
common in the last three to four years. It has
been pi oneered for probably ten years.

The industry is now | ooking at a two-site
producti on, where animals would only be noved once
to reduce the stress on the animal and al so reduces
the | abor requirenments tremendously. But that's
only been tested by very few farmers here in the
U S.

CHAI RVAN MANNI NG Ckay. Thank you.
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MR HARRINGTON: |Is there a difference in
the manure that is produced at each of the sites
under the three-site operation which is typical?

JULI E MASCHOFF:  You have to renmenber
what goes in comes out. You are feeding each of
these animals a very different ration. Qur aninals
receive over 26 different rations fromthe tine
they are born to the tinme they are finished. So at
each phase -- at each particul ar stage of
production, | should say, you are having a very
speci ali zed ration fed.

So the nutrient content is going to be
different. CObviously, we have to keep a file to
test the different | agoon cells at each production
site, because it is going to vary based on what
type of animal is kept there. And, obviously,
different sized animals excrete different anounts
of manure. | would let an aninmal scientist tel
you how nuch, because it is kind of boring
nunbers.

MR, HARRI NGTON:  You nentioned that you
purchased a good deal of feed locally; is that
correct?

JULIE MASCHOFF: Right. Al cornis
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produced locally. Although we farmover 1,200
acres, we can supply only a fraction of the corn
needs, so we purchased, two years ago, what was the
equi val ent of ten percent of the corn produced in
our county or five percent fromthe two county
ar ea.

And | can say that eight to ten cents per
bushel is guaranteed because we pay a premiumto
| ocal farmers for bringing us the corn to our farm
versus the local elevator. CQur |ocal elevators
al ready have conpetitive bids because we are on a
railway systemand close to the river termnal in
St. Louis. So our bids are nore conpetitive than
they would be in Central Illinois. W have to
conpete for that grain, and so we have to pay nore
for it, is what it boils down to.

MR, HARRI NGTON:  You did a wonderful job
on the animal unit cal cul ation

JULI E MASCHOFF: | have to wite it down
or I won't renenber it. It is one of those little
cheat sheets that you carry with you.

MR, HARRI NGTON: One of the things is --
there has been a | ot of confusion about animal

units here. Maybe you can help on this. 1In the
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farrowi ng operation, that is basically the sows
and --

JULI E MASCHOFF: Gestating sows. Let ne
show you these charts. These are conversion
t abl es.

CHAl RVAN MANNI NG~ Ch, good. W will
take one of those.

JULIE MASCHOFF: This is going to be kind
of a real quick reference. It just allows you to
al ways say, okay, you know, people say, well, can
you define your operation in ternms of sow units.
We are starting to change that in the industry of
wei ght of pork produced. But a lot of farners
still define their operation in ternms of how many
acres and al so how many sows. And there is just
some real typical nunbers of sow farnms or sow farm
sizes maybe that will help you.

As | said, the industry technol ogy has
changed so much in the last three years that you
need to |l ook at this carefully and realize that
this farrowto finish operation is not the standard
anynore. Today's standard is a 2,500 -- well,
actually that wouldn't be quite that |arge.

Normal |y you have a 1,200 sow operation, for
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di sease control reasons at one site, and those pigs
woul d be noved at two weeks of age.

So in that sense your 1,200 sow operation
needs to be considered in the same colum as the
finishing pigs. So whenever you have a sow farm
that noves those pigs out at an early weaned age,
you need to be looking at treating that sow as a
finishing pig. The other thing to renenber is that
a sow will spend three nonths in gestation waiting
to have those pigs. At that tinme feed is limted.
It is kept on a carefully controlled diet so it
doesn't overeat at all.

So the manure production is even |ess.
The amount of manure excreted during the gestation
phase is much |l ess than the finishing phase, but we
are still putting it in-- we have to put it in the
same category because of the weight. Does that
help or is that --

CHAI RVAN MANNI NG What is the average
nunber of piglets per litter?

JULI E MASCHOFF:  Per year?

CHAl RVAN MANNI NG Per litter.

JULI E MASCHOFF: Per litter. Qurs is

over ten. W average 25 pigs per sow per year and
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that's anong the probably top five percent in the
country.

CHAl RVAN MANNI NG Ckay. That was very
hel pful, too. Thank you.

HEARI NG OFFI CER LOZUK- LAWLESS: M.
Harrington, do you have anything el se?

MR, HARRI NGTON: At what age do you wean
pi gl ets?

JULI E MASCHOFF: The pigs are nmoved to
the off-site nursery at 14 to 16 days of age, and
that is around 9 to 11 pounds. It varies. W
don't nove pigs on Sunday, so we have a break in
t here.

MR, HARRI NGTON:  When you cal cul ate the
animal units for the sows with their piglets, do
you di scount the sows?

JULI E MASCHOFF: W just figure the sows
because the pigs are just so small, and they are in
there such a brief period of time that the bul k of
that farmis gestating sows and only 400 have pigs
at any one tinme. So we don't count the pigs when
we consider our units at the home farm W are
still talking 1,800 aninmal units so we -- you know,

an 8 pound pig is not going to add a whole |ot.
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HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you. Let the record reflect that the animal unit
conversion table has been nmarked as Exhi bit Nunber
44,

(Wher eupon sai d docunent was
duly marked for purposes of
identification as Exhibit
Nunber 44 as of this date.)

HEARI NG OFFI CER LOZUK- LAWLESS: M.
Harrington, are you finished?

MR, HARRI NGTON:  Yes, | amfinished.
Thank you.

HEARI NG OFFI CER LOZUK- LAWESS: Dr.
Grard.

BOARD MEMBER G RARD: Thank you. | have
a question in relation to controlling odor in your
wast e | agoons. Have there been any handbooks or
scientific articles or experts that have been
particularly hel pful with techniques, or has nost
of your success cone through experience?

JULI E MASCHOFF: \Wel 1, everybody is an
expert when they get 50 miles fromhone, and we
have had | ot of people fromout-of-state cone to

hel p.
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(Laughter.)

JULI E MASCHOFF: We have had to use tria
and error. W read every industry publication. W
attend a | ot of workshops in the state and around
the country. W talk to producers before we try
anything. | talk to -- | used -- | had four
producers in lowa given to ne as a reference before
we tried a new product just this past autumm. It
is a lagoon and pit additive. What it basically is
is a mxture of enzynes used to feed the bacteria
to enhance the breakdown to speed up the process of
br eaki ng down the manure and elimnating the
particles that create part of the odor.

We think that is starting to help
al l eviate problens that we have had at one site.
So much of it is related to tenperature and
hum dity and just the natural process that it takes
for a lagoon to mature and function in its proper
manner. Mbst | agoons are so much nore effective
after two years than they are the first six nonths,
because of the loading factor. It just takes
awhil e for that manure to breakdown, for the
bi ol ogi cal enzynes to work, for the bacteria to

wor k.
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BOARD MEMBER G RARD: (kay. So in terms
of odor --

JULI E MASCHOFF:  In terns of odor, we
have tried a | ot products.

BOARD MEMBER G RARD: -- your worst
problemis in the begi nning when you are | oading a
| agoon?

JULI E MASCHOFF:  Yes, they have been

BOARD MEMBER G RARD: Ckay.

HEARI NG OFFI CER LOZUK- LAWESS: M.

Coet sch, do you have a question?

MR, GOETSCH: | think earlier you
nmentioned that because of the different rations
that you feed at the different areas, that you have
to sanpl e each |Iagoon. Could you describe the
frequency of sanpling and how you go about
obt ai ni ng sanpl es from your |agoons?

JULI E MASCHOFF: Qur soil consultant
actual ly does the sanples for us by agitating an
area and taking a sanple, a representative sanple
fromdifferent phases, different areas of one
| agoon. He agitates to get a representative
sanmple. And we sanple the | agoons every year that

we are going to apply that manure onto crop | and.
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So that's a matter of record.

We have found that there really isn't a
trenendous change in the nutrient value of that
manure year after year once a lagoon is fully
functional. But the first couple years there may
well be a difference in sonme of the nutrient
| evel s.

MR, GOETSCH: Do you notice a great dea
of odor increase when this localized agitation is
done prior to sanpling?

JULI E MASCHOFF: Not really, because they
are not close enough for ne to ever snell it. |
mean, it is a quarter mle away, so we don't know
if soneone is out there stirring it up or not.

MR, GOETSCH: Thank you

HEARI NG OFFI CER LQZUK- LAWLESS: kay.
M. Tayl or.

MR A G TAYLOR Julie, how soon or rnuch
i n advance of the tine you apply the manure coul d
you sanpl e the manure?

JULIE MASCHOFF: As closely to the
application as possible. W can get turnaround
service probably three days before we apply,

because it is not relevant to do it nonths ahead.
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A change in tenmperature could create differences,
so we want to have the nost current representative
sanmpl e taken as close to the tinme of application as
possi bl e.

MR A G TAYLOR Two nore questions.
Wbul d you m nd divul gi ng the approxi mate cost of
havi ng a sanmpl e anal yzed?

JULI E MASCHOFF: W have used Brookside
Lab in the past. | can't tell you what their
sanmpl i ng was because we do so many other sanples
and other testing there. The Animal Environment
Speci al i sts have told ne they can guarantee 48 hour
manure sanpling results | think for around $50. 00
per sanple.

MR A G TAYLOR  Ckay.

JULIE MASCHOFF: | nean, | thought that
was a little high for shipping manure sanpl es just
to find out it is just about the sane as | ast
year. That can be kind of steep

MR A G TAYLOR One last question.
Have you ever sanpled the manure as you were
applying it to see if the concentrations of the
nutrients would be consistent with sanples fromthe

| agoon?
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JULI E MASCHOFF: | amnot sure if that
has been done or not. | would have to check with
Ken and Dave, because they are out in the field.

MR A .G TAYLOR Thank you.

HEARI NG OFFI CER LOZUK- LAWLESS: M.

Har ri ngt on.

MR, HARRI NGTON: A couple of follow up
guestions. Is yours one of the |argest operations
inthe state, the total operation?

JULI E MASCHOFF:  Possi bl y.

MR, HARRI NGTON:  Wul d you consi der
yourself a leader in the industry?

JULI E MASCHOFF:  Per haps by sone
standards. W don't -- we probably don't do as
much for farm organi zations as other famlies. It
j ust depends on what you consider --

MR, HARRI NGTON: A |eader in the
application and devel opment of technol ogy and --

JULI E MASCHOFF:  Perhaps in the sense
that we have an awful ot of people calling us and
asking us what we are doi ng and what has worked for
us we may be considered a | eader

MR, HARRI NGTON: Do you have any

know edge of the devel opment of the pork industry
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in North Carolina?

JULI E MASCHOFF: | have visited with
peopl e and have visited at North Carolina with
various individuals in that industry.

MR, HARRI NGTON:  Could you briefly tel
us what your understanding is of how North Carolina
grew in the pork business?

JULI E MASCHOFF: Wl |, ny husband and
have this joke about how fam |y pork producers have
been lost in North Carolina as corporate giants
have taken over, and it is funny because 15 years
ago there were no pork producers in North
Carolina. It was a tobacco state.

The Dean of the College of Agriculture at
North Carolina State has told us that when they
realized that tobacco was a dying cash crop and an
i ndustry that just wasn't going to be feasible for
t he next generation, they had to -- they were very
concerned with how to keep their famly farns
operati ng.

They had |imted acreage and they needed
a cash crop that was very lucrative conpared to
t obacco, and they came up with the pork industry.

They had a nodel in the poultry industry. The
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Ext ensi on Service and the University people and
various factors in North Carolina' s econony decided
t hat pork production was going to be a nodel that
farnmers could adapt and utilize to nmake sure that
they can keep their farnms in their famlies.

So in a sense it wasn't just Wendel
Mur phy waki ng up one day and sayi ng, you know, |
think North Carolina ought to be filled with pigs.
There was a consortium of academ c and
government -- the North Carolina State |egislature
okayed a lot of funds for this, in the sense of,
you know, proposing studies and all ocating peopl e
on the task force. It was actually a governor's
task force that kind of helped create all of this.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, Ms. Mschoff. | think at this tine it would
probably be best to go on to our final wtness, M.
Fr ank.

BOARD MEMBER G RARD: Could I ask just
one real quick question?

HEARI NG OFFI CER LQZUK- LAWLESS: kay.

BOARD MEMBER G RARD: |s there a
consortiumin Illinois of governnment, university

researchers, hog producers and others which are
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driving the industry in Illinois in the same way as
in North Carolina?

JULIE MASCHOFF: At this point there
isn't a need for consortiumto establish the
i ndustry, because the industry is there. The
changes in technol ogy, the evolution, is sinply a
factor of -- probably a factor that acconpani es any
maturing industry. As people realize -- as we
realize that we are going to have seven nore
children that we would Iike to bring into our
busi ness, our business cannot stay static, or
status quo. It has to evolve and change.

If we are going to change, we are goi ng
to try to figure out what changes woul d be the best
in all factors of production, environment and, of
course, on the bottomline. So, no, we don't have
a consortiumin that sense telling us what is
best. It is nore of a network of people that we
contact and that contact us as to what works best
for you.

BOARD MEMBER G RARD: Thank you.

CHAl RVAN MANNI NG What factors do you
believe underlie the idea that there are

out-of-state corporations locating in Illinois in
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the pork industry?

JULIE MASCHOFF: | amsorry. | don't
under st and your question

CHAl RVAN MANNI NG | guess | am j ust
wondering for your reaction as to why there are
out-of-state corporations desiring to locate in
[1'linois and produce pork?

JULI E MASCHOFF:  Actually, we have not
seen that much. One of the reasons | have al ways
assuned was a factor was because we have hi gh work
conp rates and hi gher unenpl oynent rates than
nei ghboring states. There is a very independent
m nd-set anongst Illinois farmers that tends to say
| want to continue to go al one.

As we have worked with contractors in the
| ast year we have found sone exceptiona
i ndi vidual s, young, for the nost part they are
farmers in the md to |ate 30s, maybe early 40s,
and they usually have one or two teenage sons.

They want to run their own farm but they don't
want the financial risk.

So they have the independent attitude and
the work ethic, but they don't want to bite off the

big financial risk, so they enter a contract
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arrangenent with us. So | amnot real famliar

wi th as many out-of-state corporations comng in,
but if they are doing the sane thing, they are
working with famly farms and it is not a corporate
issue in the end after all.

CHAI RVAN MANNI NG Thank you. It is not
that | have any independent know edge of them
either. It is just that we have a lot of citizens
rai sing those concerns on the record. That's why I
asked the question. Thank you.

HEARI NG OFFI CER LQOZUK- LAWLESS:  Thank
you, Ms. Maschoff.

JULI E MASCHOFF:  Thank you.

HEARI NG OFFI CER LOZUK- LAWLESS: M.
Harrington, do you want to nove to the front table
and M. Taber?

MR HARRI NGTON:  Qur next witness is M.
Ji m Frank, and he has prepared prefiled testinony,
which he will testify from But | believe he has
sonme edits as he goes along. We will introduce the
testinmony as an exhibit when he is done, because of
the attachnents.

MR, JIM FRANK: Thank you, Madam Heari ng

Oficer. M nanme is JimFrank. | am president of
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Frank & Cowl es Environnmental Engi neering
Consul tants located in Springfield, Illinois. It
is a position | have held for four years.

| appreciate the opportunity to testify

before the Pollution Control Board today, and the

testinmony | amgiving is representing the Illinois
Pork Producers Association, the Illinois Beef
Association and the Illinois Farm Bureau

| would like to first present ny
qualifications prior to testifying. The firm of
Frank & Cowl es Engi neers specializes in
environnental issues relating to agriculture and
agri busi ness. Technical areas of FCI work rel ated
to ny testinony today include:

Li vest ock wast e managenent system design
and construction oversight.

Secondary cont ai nnent design for
agrichem cal s.

Study and renedi ati on of agrichem ca
facilities.

Use of landfarming to renmediate sites
contam nated with pesticides, fertilizers and fuel
including pernmitting with the Illinois Departnent

of Agriculture and the Illinois EPA
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Design of irrigation systens to | and
apply fertilizer waste.

Desi gni ng earthen and synthetically |ined
wast e i mpoundnents.

Desi gning and permitting sewage sl udge
di sposal to | and systens.

| received a Bachel or of Science Degree
in 1971 and a Master of Science Degree in 1972,
both in Agriculture, from Southern Illinois
Uni versity at Carbondale. M graduate work and
thesis was in the area of |ivestock waste
managenent. My thesis dealt with the Design and
Eval uati on of an Oxidation Ditch Systemfor
Treating Swine Manure at the SIU Swi ne Farm

Upon graduation | was enpl oyed by | EPA as
the Agency's Agriculture Advisor. In that
capacity, | worked on developing the first set of
Li vest ock Wast e Managenment Regul ati ons, which was
adopted by the Illinois Pollution Control Board as
part 501. | was also responsible for initial
hirings of field agriculture engi neers and nmanagi ng
t he |1 EPA Livestock Waste Managenent Program
i ncluding serving as an expert w tness at

regul atory hearings and enforcenent hearings.
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So | have a great deal of appreciation
for what Chet Boruff, Warren Coetsch and Scott
Frank have gone through in these deliberations in
trying to craft proposed regul ations that everyone
isthrilled with. It is a big task.

O her responsibilities as Agricul tural
Advi sor included the working on the devel opnent of:

The Part 560 - Design Criteria for Field
Application of Livestock Waste.

Part 570 - Design and Mai nt enance
Criteria Regarding Runoff Field Application
Syst ens.

Part 391 - Design Criteria for Sludge
Application on Land.

| also served as Chairman of the |IEPA
Agriculture Rel ated Non-Poi nt Source \Water
Pol I uti on Task Force. This task force devel oped a
state water quality plan for the control of surface
water pollution fromfeedlots, fertilizer,
pesticides, soil erosion, forestry, and orchard
operations. | was a nmenber of the American Society
of Agriculture Engineers Conmittee on Livestock
Wast e Managenent that devel oped the design

standards for Control of Manure Qdor and set back
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di stances for confined livestock facilities
publ i shed by ASAE as publication EP379. 1.

In 1979, | went to work at the | DOA as
t he Superintendent of the Division of Natura
Resources. In that capacity | was responsible for
t he devel opnent and i npl ementati on of prograns
dealing with soil erosion, strip mne reclanmation
preservation of prime farm and and water resource
i ssues.

In 1984, | went back to | EPA to nanage
t he Renedi al Project Managenent Section. In that
capacity | devel oped and nanaged the Federa
Superfund Program the State Superfund Program
Leaki ng Underground Storage Tank Program -- but
don't hold that against ne.

(Laughter.)

CHAl RVAN MANNI NG~ W were about ready

to.

MR JIM FRANK: And Mbil Incineration
Pr ogram

| have been working as an Environnenta
Consul tant for the last eight years. | have 25

years of natural resource and environnenta

managenent experience and amthe author of numerous
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techni cal papers on several topics. | was raised
on a livestock farmin Marshall County, Illinois,
and currently maintain a pure-bred Angus beef
operation in Sanganmon County.

I am preceded as a livestock farner by ny
great, great grandfather, great grandfather
grandfat her, and father dating back to 1856. And
nmy ancestors cane from Scotl and and Ger many and
settled in Illinois. Therefore, | have |ivestock
wast e managenent experience not only as a regul ator
and as a consultant, but perhaps nost inmportantly
fromthe handle of a pitchfork and the seat of a
tractor spreading manure.

I will now begin ny testinony. The
i ndustry coalition which I represent supports the
majority of Subpart C, Waste Managenent Pl an of the
| DOA Proposal. W also are mindful that Section 20
of the Livestock Managenment Facilities Act requires
t he devel opnent of a waste nanagenent plan for
facilities larger than 1,000 ani mal units.

W believe the requirenment to develop a
pl an adds systemreliability to the proper
managenment of |ivestock waste. This requirenent

goes a step further and builds on the requirenments
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of part 560 that was adopted by the Board over 20
years ago on April 15th, 1976. The industry woul d
like Part 560 to continue to be used as the design
criteria docunment agai nst which applicable portions
of the waste managenent plans are revi ewed.

The reasons for this position are as
fol | ows:

Legislative intent. The Livestock
Managenent Facilities Act at Section 20 recogni zes
Section 560 as an applicabl e docunent that nust be
adhered to.

The Board adopted this criteria in a
regul atory proceedi ng over 20 years ago. It has
served the environnent well and the technical basis
for its adoption has not changed. Limting
application of livestock waste based on the
nitrogen agronomc rate is still the nost valid
control mechani smand the one used nost broadly
t hroughout the United States.

Table 1 of ny testinony provides
information provided to me by A.G Taylor, the
Agriculture Advisor for the Illinois EPA. In that
table, the category of Field Application shows that

over a ten year period there were 155 water
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pol lution problens reported by I EPA field staff
associated with field application of manure. That
equal s 15.5 reported problens per year. Data is
not available to indicate whether any of these
probl ens were associated with incidents where the
Part 560 criteria was being foll owed. Based on ny
experience while at | EPA, the majority of water
pol I uti on problens associated with field
application occurred when the Part 560 criteria was
not being foll owed.

I will reference you in Table 1 to the
number 155. It is on that basis that | will walk
t hrough a cal cul ati on.

In order to be conservative, | wll
assune the 560 criteria was being followed and a
problemresulted. Let us conpare that to the
nunber of facilities in Illinois where manure
spreading is practiced on at |east an annua
basis. Table 2, included in ny testinmny, shows
t he nunber of livestock farns in Illinois by year

Taking a tine-wei ghted average for 1985
t hrough 1995, as contained in Table 1, excluding
sheep farns, we see that there were an average of

47,140 livestock farnms in Illinois for those
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years. Now let us assune that each farmonly
spread manure one day per year, which is a very
erroneous and conservative assunption, since many
facilities spread manure many tines per year for
several days each time.

Nevertheless, if we ook at the
percentage of times water pollution problens were
reported by the | EPA conpared to the nunber of
spreading tinmes per year, it equals 0.033 percent.
If one assunes only half of the 15.5 problens per
year were associated with followi ng the 560
criteria, and every livestock farm spread manure
only two times per year, the percentage equals
0. 008 percent.

Based on this conservative anal ysis,
believe the existing criteria are doing their job
in protecting the environnent.

Even t hough this control strategy mnust
now be applied to larger livestock facilities than
were present or envisioned 20 years ago, the
strategy is still effective. Fortunately, when
Part 560 was devel oped and adopted it did not |ock
in a control strategy that would beconme outdated if

nmore animal units were present at one facility.
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Rat her, the anmount of land required to
apply the manure is based on two maj or vari abl es;

t he amount of nitrogen in the manure, and the
demand for the nitrogen by the type of crop and
crop yield. Since Part 506 -- that's a typo --
Subpart C, requires the actual amount of nitrogen
in the waste to be determ ned by | aboratory

anal ysis, the concept is nore refined than the

| ook-up table contained in Part 560. This is an

i nprovenent in calculation accuracy for application
rates. Since Part 560 establishes nutrient uptake
on a yield and crop type basis this concept is
still valid.

Subpart C has added specific mechani snms
to docunment yields. Therefore, the environnent is
protected as well by the Part 560 criteria for
large or small facilities. The manure produced per
animal is a constant, and the crop taking up the
ni trogen does not know or care what size facility
produced the manure containing the nitrogen

One reason the industry is proposing that
we stay with the 506 design criteria in conbination
with the --

HEARI NG OFFI CER LOZUK- LAWLESS: Excuse
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me, sir. Didyou nean 506 design criteria or 5607

MR JIMFRANK: Yes. | amsorry. Thank
you for that correction

In addition to the statutory provisions
t hat have been di scussed, is that producers need
these criteria now There are deadlines for
devel opi ng waste nanagenent plans in both the
Li vest ock Managenment Facilities Act and the current
| DOA proposal in Subpart C at Section 506. 306,
506. 308 and 506.309 (c) dealing with nitrogen
avail ability, crop nitrogen requirenents and
nitrogen credits respectively. The Departnment
proposes to adopt criteria |later and i ndependent
i ncident of this proceeding. Livestock producers
need to know now what these criteria are and shoul d
not be expected to wait an undetermn ned anount of
time for this information

The first two issues are currently
addressed in Part 560. Therefore, Part 560 shoul d
continue to be utilized until such tinme as | DOA
proposes specifics revisions to Part 560 through a
separ ate Board proceeding. Specific | anguage
changes to these three sections are provided in

Appendi x A for the Board's consideration
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Let me summarize what | amsaying. The
exi sting design criteria which the | EPA has adopted
and has been used for many years is not perfect. |
believe there are sone refinenents that can be nade
to it by a new regul atory proceedi ng. The exact
nature of that proceeding as to whether those
design criteria are totally subsuned in a new | DOA
set of regulations, or preferably a new Poll ution
Control Board set of regul ations, those can be
worked out. But in the neantinme we need sonething
now. Mbdst of the questions that are begged by
having to prepare a waste managenent plan can be
answered by a conbination of the existing statute
and the existing criteria. And until a new
regul ation i s devel oped by the Departnent and
proposed to the Board, we would like that stability
that has been there for 20 years and the people
under st and.

Let me nove now to the issue of organic
ni trogen degradation rate. Section 506.309 (b)
Nitrogen Credits specifies a three-year organic
ni trogen degradation cycle. The three years should
not be set in these regul ations, but be set at the

future proceedings. | referred to this earlier
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where the Departnent woul d propose anmendnments to
Part 560. The three-year degradation cycle
conflicts with the five year cycle al ready adopted
by the Board in Section 560.201 (e) and 391. 411
(b).

| have, since preparing this witten
testinony, been informed by M. Scott Frank wth
the Departnment of Ag that it was their intention to
use a four year nitrogen cycle, but that still is a
deviation fromcurrent Board adopted criteria, so
think it is better to stay with the five years
until such time as the Departnment denonstrates that
four years is better.

I would now |ike to nove to a di scussion
of Section 506. 303, waste managenent plan
contents. | will be deviating frommy prepared
remarks in that regard. M. Harrington i s passing
out a document that | would Iike to have accepted
for the record to supplenent ny testinony. Some of
this follows questioning of M. Harrington of
I DOA's witnesses this norning. These are sone
refinements we would |like to see in 506.303.
will give the refinenment, as shown on the printed

exhibit, and then give the brief rational for
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t hat .

The context of this discussion, again, is
t he Livestock Waste Managenent Plan and its
contents. At (i) we would like to have the concept
of anticipated crops for the current year and the
anticipated crops for the next two years after the
current year interjected in this requirenent. The
reasons are that weather, disease, crop prices and
other factors can affect the actual crops grown
and, therefore, this flexibility should be
al | oned.

In (j) we would like to renove the word
optinmum and replace it with the word targeted
Continuing on with the sentence crop yields yield
goal, insert the word goal, which was not there
before, for each crop in each field, period. W
bel i eve these two changes are appropri ate because a
frequently used connotation of the word optimumin
agronony and agriculture econom cs eval uates the
cost of inputs.

And in livestock waste managenent
systens, you do not have to value |ivestock manure
at the sane rate as purchased comerci al

fertilizers. Therefore, a producer should be able
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to apply nore nutrients so long as it is within the
agronom c nitrogen rate and thereby increase his
yield that he is targeting for and, thus, keep his
acreage |less than would be required by sonme
definitions of optimm

Let me give an exanpl e where this may
become quite critical. Let's say that a producer
is going to expand a | agoon system and he al ready
has a deep pit system He is going to expand it
significantly and buys an adjacent farm which has
not had the benefit of |ivestock waste or
irrigation, and has been managed rarely poorly.
The yields for that farmmy be very low | wll
just pick an arbitrary figure for corn; it mght be
a 100 bushel an acre farm Yet, this producer
shoul d be able to show in his Livestock Waste
Managenent Pl an that by the addition of the
irrigation technol ogy, not only the manure but by
also irrigating fresh water fromthe ground and
adding solid manure or liquid nmanure, yields would
be increased significantly even in the first year
And to saddle that person with a five year average
that we tal ked about in the testinmony, is a

di sservice to the cost that that person has to
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spend to properly apply the manure.

Moving to (k) we would like estimated put
in before the word nutrient, to indicate two
thi ngs; that even the analysis perforned annually
is really an estimate. | would refer you to
Section 506.305 in Appendix A for a further
di scussion of this. 1In 506.305 (b) the main point
that is being nmade with this proposed change is
that we believe the nost reliable nethod of
anal yzi ng manure application is to do so during the
normal application of the manure. That is true
whet her you are spraying froma | agoon or froma
deep pit or other methods. There is no good and
easy and efficient way to get the sane system
reliability. Therefore, we would like the
requi renent for analysis 60 days prior to the
application of the waste to be renoved.

In (m (5) it is just insertion of the
word targeted and goal, again, for the sane
reasons. And in (n) (7) the insertion of the word
available. And this is so that allowable
vol atilization | osses can be considered as well as
m neralization of the nitrogen rates and anyt hi ng

el se that is relevant regardi ng what actua
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avail abl e nitrogen is present.

The | ast one then in (r) trying to
further refine this issue of precipitation and what
is surface water. So after what is there now, the
provision that |ivestock waste may not be applied
i n wat erways, we propose the addition of the words,
whi ch does not include small tenporary
accunul ati ons of water occurring as a direct result
of precipitation or irrigation and then continue on
with the verbiage that is in the rule.

Il will nowreturn to ny prepared
testinmony. And the bal ance of ny testinony, just
to give you focus, is on the suggestion that the
Board adopt the nitrogen agronomc rate as the
control factor rather than a phosphorus rate, which
has been suggested by some parties, and | believe
t he Board has asked for sone testinony on that
point, and | intend to give it here.

The Departnment proposal at Section
506. 302 (a) specifies that the nitrogen agrononic
rate is an acceptable basis for the preparation and
approval of a waste managenment plan. This |anguage
is taken from20 (f) of the Livestock Managenent

Facilities Act. However, the issue of whether to
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use the phosphorus agronomic rate to control manure
applications was previously raised in the Livestock
I ndustry Task Force and in the emergency rul emaki ng
pr oceedi ng.

The testinony | will present is in
support of the continued use of nitrogen as the
control factor and in opposition to the use of
phosphorus as the control factor

I f phosphorus is used instead of
nitrogen, it will take approximately three tines
the land area to spread the manure. This is
dependent on species, manure handling systens, and
crops grown. If the land area requirenent is
i ncreased by a factor of three, the cost of manure
managenent will increase significantly due to the
extra transportation and spreadi ng cost.

This is a resource nanagenent issue, not
a water pollution issue. The Board has not
historically been in the business of controlling
resource managenent for regul ated conmunities, and
this is not a good tine to start that practice. |
wi Il present several pieces of data and cite sone
l[iterature sources to nmake the point.

The central thesis of this testinony is
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t hat manure applied phosphorus applied at rates
equi val ent to agrononic nitrogen rates are not
surface or groundwater pollutants if the Part 560
criteria are followed. Part 560, Section 560.202
t hr ough 560. 207 contain provisions for control of
soil erosion, proximty to water, flooding,

wat erway application, frozen or snow covered
ground, and application on saturated ground. These
provisions are simlar or identical to Sections
506. 303 of IDOA's proposal and Section 20 (f) of
t he Livestock Managenment Facilities Act.

Phosphorus does not easily dissolve in
wat er. Phosphorus fertilizer water solubility are
further reduced when they are applied to the soil.
After application, phosphorus reacts to form
cal cium iron, or alum num phosphates, which are
quite stable. For exanple, calcium phosphate has a
water solubility of 0.002 granms per 100
mlliliter. Once these reactions occur, the
phosphorus is adsorbed, that is ADS-ORB-E-D, to
the soil particle or other organic matter, such as
the manure itself. Therefore, the phosphorus wll
not |l each out into the groundwater or runoff as

sol ubl e phosphorus with surface water. There are
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no neasurabl e differences between the various
sources of phosphorus once | and applied. Whether
fromlivestock manures or commercial fertilizers,
they all becone relatively insoluble.

The principle transport nechanismto
surface water is through soil erosion. Section
560. 202 governs the acceptable | oss of soil
Additionally, 1DOA admi nisters a soil erosion
control programthrough the Soil and Water
Conservation Districts in Illinois that regul ate
soil loss to levels | ower than 560.202 for nmany
soils. The United States Departnent of Agriculture
Federal Farm Programrequires soil conservation
pl ans for each cooperating farmer. These plans
also serve to limt soil |oss.

Section 560.203 of the current design
criteria prohibits application of manure w thin 200
feet of surface water. This is an adequate buffer
to control surface water pollution as shown by the
foll owi ng research

For purposes of brevity, | am not going
to quote this research. It is cited in the
appendices. But | will just paraphrase what the

first two pieces of research say. It basically
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says with adequate buffer strips if you apply
phosphorus, or particularly phosphorus and manure,
that if you have 200 feet of buffer strip between
that |ocation and the nearest stream or surface
water, the majority of phosphorus is attenuated in
that distance, thus, it is not a surface water

pol | ut ant .

The | ast research cited by Cooke makes
the point that even with repeated | ong-term
noderate to high rates of manure application, the
phosphorus does not nove down in the soil profile
to any great depth. Thus, if it doesn't nove very
far into the soil profile, it can't be a
gr oundwat er cont am nant .

Turning now to what the Pollution Control
Board has considered earlier in this matter, the
Board has previously considered the issue of
whet her the application of fertilizers containing
phosphorus should be Iimted in R71-15. Based on
the testinony in that proceeding, the Board voted
not to regul ate phosphorus fertilizers. The
principle reason the Board did not choose to
regul ate phosphorus was the | ack of evidence that

phosphorus applied as fertilizer was a contani nant
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in surface waters.

Agai n, for reasons of brevity, | am not
going to read the quotes fromthe Board order
witten by Dr. Sam El dridge (spelled phonetically),
but would recommend to the Board readi ng not only
this opinion but also other opinions witten by
Board Menmber Diemal (spelled phonetically) and
ot hers.

Anot her reason not to regul ate phosphorus
is that the science surroundi ng how phosphorus
interacts in the soil matrix and how it becones
available to plants is not well understood. |If
agronom sts coul d agree on how much total and
avai | abl e phosphorus is needed with certainty, the
risk of limting application by regulation would
not be so great.

University of Illinois agronom sts have
provi ded gui dance on how nmuch phosphorus pentoxi de
is required to increase sol ubl e phosphorus in the
soil to desirable |levels based on soil type
However, recent devel opnents in deep fertilizer
pl acenent and fine tuning fertilization prograns
using acre by acre soil data and gl obal positioning

satellite technol ogy, makes the application of al
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fertilizers much nore precise and conplex than in

t he past.

The foll owi ng quotation prepared by a
University of Illinois agronom st (Mainz et al.
93) illustrates the | ack of understanding of how

phosphorus interacts in the corn and soybean field
envi ronnent .

Quoting, "phosphorus and potassi um soi
test levels at the Northwest (Monmouth) and Or
(Perry) Agricultural Research Centers have not
al ways increased or decreased at predicted | evels.
Nor have the various crops grown on these soils
al ways produced yields in response to the existing
soil fertility levels or added fertilizer.

In 1990 the highest wheat yields at Perry
in the phosphorus rate study occurred in the plots
with the lowest P1 test. And the |owest vyields
occurred in the nost fertile plots. The follow ng
two years the results were reversed. Simlar
patterns have been observed in both corn and
soybeans at both | ocations.

Weat her or nore specifically, rainfal
patterns, will influence crop yields to the extent

that soil fertility levels and fertilizer
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applications may be detrinental. It is inpossible
to predict crop yield responses in relationship to
fertilizer applications and soil fertility.

Soil test changes in response to crop
removal and fertilizer have varied with soi
noi sture and tenperature at sanpling time. The
year-to-year variability make it difficult to
nmoni t or exact changes with any certainty.”

Now moving to the issue of the existing
560 criteria, a suitable enforceabl e instrunent
during this interimperiod of time before sonething
takes its place. One of the criticisnms has been
that this docunent, Part 560, is not enforceable.

| disagree, in part, with this
assertion. Wiile Part 560 uses words |ike
gui del i ne and should in places, it was promul gated
by an enforceable rule, 35 Adm nistrative Code
501.405. It is this rule that is enforceable. The
| EPA has brought past enforcenent actions for
violations of this rule. However, in order to nmake
Part 560 nore enforceable, Subpart C of Part 506
shoul d reference Part 560 as the applicable
redesign criteria and clearly Subpart Cis

enf or ceabl e.
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I will now sunmarize. | have made the
foll owi ng request for changes and/or take the
followi ng position in this testinony:

Part 560 in the Livestock Facilities
Managenment Act should continue to be used as a
design criteria agai nst whi ch waste managenent
pl ans are prepared, reviewed and enforced unti
properly anended, because it is an avail able and
effective criteria that is understood and tine
tested.

The concept of being required to devel op
a waste managenent plan is supported by the
livestock industry as an inprovenment to Part 560.

The Departnent should be given tinme to
assim | ate the best science on the issues of
nitrogen availability, crop nitrogen requirenents,
nitrogen credits, and organi c nitrogen degradation
It is asking too much of the Departnment to expect
fine tuning of the issues in this proceedi ng and
yet -- and this is very inportant to the |ivestock
i ndustry -- these issues and others relating to the
contents of the Livestock Waste Managenent Pl an
need to be fully evaluated in an official

rul emaki ng proceeding before the Illinois Pollution
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Control Board.

Manure application rates should continue
to be controlled by the nitrogen agronomc rate,
not the phosphorus rate, because phosphorus is not
a water pollutant if erosion is controlled and
set backs are adhered to. Additionally, phosphorus
interactions in an agronomc setting are not well
understood and, therefore, it is inprudent to
regul ate them for non-environmental reasons. |If
regul ations are inposed it could limt future crop
yield and will certainly increase the cost of
manur e spreading activities.

At this time | would Iike to enter into
the record ny prepared testinony for the purpose of
the tables that | previously referenced.

I would like to thank you for the
opportunity to testify at this hearing, and I wll
be happy to address questions at this tinme.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Frank.

Yes, M. Harrington

MR, HARRI NGTON: M. Frank, you are
recommendi ng on behal f of your clients the attached

anendnments that are found in Appendix A to your
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testinmony; is that correct?

MR JIMFRANK: That is correct. The
Appendi x A represents the |livestock industry's
proposed changes to these perspective sections and
are provided to give our clear intent as to what
changes we would like to see.

MR, HARRI NGTON:  That is suppl enented by
t he changes to Section 506.303 that we earlier
passed out; is that correct?

MR JIMFRANK: That is correct.

MR HARRI NGTON: | would ask that the
testinmony be admtted, with the attachnments, be
admtted as an exhibit as well as the Section
506. 303 anendnments that | passed out during the
testi nmony.

HEARI NG OFFI CER LQOZUK- LAWLESS: Al |
right. Thank you, M. Harrington

The Board will admit as Exhibit Nunber 45
the testinony by M. JimFrank with two corrections
that I have made on page 7 of 15, changi ng that
Part 560 of Subpart C to 506, which you di scussed,
as well as the change on page 8 of 15 from absorb
to adsorb. Is that correct?

MR JIMFRANK: That is correct.

267

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you. And the Section 506. 303 waste nanagenent plan
contents will be admtted as Exhibit Nunmber 46 into
the record.

(Wher eupon docunents were duly
mar ked for purposes of
identification as Exhibits 45
and 46 as of this date.)

HEARI NG OFFI CER LQOZUK- LAW.ESS: | woul d
just like to ask M. Frank, would you be avail able
i n Chanpaign for questioning, as well, because in
light of the fact that this was not prefiled and
know t hat there are sonme people fromthe Departnent
of Agriculture that are no | onger here today which
may have questions for you.

MR JIM FRANK: Madam Hearing O ficer, |
amsorry | cannot be at Chanpaign. If | didn't
have a previ ous engagenent | woul d be.

However, | would like to point out that
this testinmony was provided to M. Boruff, M.
Goetsch, and M. Frank | ast week at the concl usion
of the hearing in -- wait. This week -- it has
been a long week -- in DeKalb. As well as copies,

advance copi es had been provided to the | EPA
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HEARI NG OFFI CER LQZUK- LAWLESS: kay.
Thank you.

MR JIMFRANK: It was not prefiled, but
t hey have had advance know edge.

HEARI NG OFFI CER LQOZUK- LAWLESS: Al |
right. Thank you.

CHAI RVAN MANNI NG Al'l four agenci es have
had it or just those you have nentioned?

MR JIMFRANK: | did not give a copy --
those are the two that | personally gave copies to.

HEARI NG OFFI CER LQOZUK- LAWLESS: Al |
right. Dr. Flenmal.

PRESI DI NG BOARD MEMBER FLEMAL:  Thank
you, M. Frank. | appreciate the testinony.

In reference to your discussions
regarding Part 506, at one point you make the
statenment that Part 506 was adopted by the Board
over 20 years ago. One might interpret that
statenment to be that the Board adopted these
regul ati ons 20 years ago, but that would be an
i ncorrect assunption, would it not?

MR JIMFRANK: Yes. What | neant to say
was that the Livestock Waste Management Regul ations

were adopted by the Board 20 years ago. The
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specific rule that | referenced that flows from 506
was | ater adopted, as | understand it, as agency
criteria, design criteria.

MR TABER  560.

PRESI DI NG BOARD MEMBER FLEMAL: | think
we nixed up 506 and 560 agai n.

MR JIMFRANK: | amsorry. Could you
repeat your question?

PRESI DI NG BOARD MEMBER FLEMAL: 560 is an
agency rule, is it not?

MR JIMFRANK: Yes, it is.

PRESI DI NG BOARD MEMBER FLEMAL: That is
the fundanental thing that |I thought we ought to
bring up.

You propose, as part of your package that
506 be addressed at sone future tine and, in fact,
have specifically recomended that |DQOA propose
specific revisions to Part 506 through a separate
Board proceedi ng. Because 506 is an agency rul e,
you have -- now | did it. Excuse ne. Since 560 is
an agency rule, could you share with us your
t hought s on how you see the three agencies
interacting on this?

MR JIMFRANK: Yes, | could. I think
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in my actual testinony | changed a bit of what |
sai d there.

CHAl RVAN MANNI NG You did

MR JIMFRANK: But | think there are
several options that are available to throw out the

old and bring in the new That is really what we

are about here. | don't think the industry feels
that we shoul d operate under the existing -- | am
going to call themthe design criteria -- so

don't have to trip over ny 506, 560 tongue. |
t hi nk we acknowl edge that there are sone need for
changes therein and if a new rul enmaki ng can proceed
in a reasonably expeditious time and say over the
next, say, year and a half something takes its
pl ace, we think that's suitable.

How t hat coul d be done would be the
[Ilinois Department of Agriculture propose in a
separate proceeding to the Illinois Pollution
Control Board a new set of design criteria that
woul d govern the Livestock Waste Managenent Pl an
and as a part of that proceedi ng perhaps | EPA could
wi thdraw their design criteria or kind of nmake it
go away, however they would choose to do that, as

t he new cane in.
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PRESI DI NG BOARD MEMBER FLEMAL:  Under
that option presumably the end result would be a
new part that would be in the Board' s portion of
the regul ati ons but woul d have the substance of
what is now in 5607

MR JIMFRANK: Yes, that is correct.

PRESI DI NG BOARD MEMBER FLEMAL: |Is that
the only option that you are suggesting as to how
to --

MR JIMFRANK: | believe that is the
preferred option.

HEARI NG OFFI CER LOZUK- LAWESS: Dr.

Grard.

BOARD MEMBER G RARD: M. Frank, | have a

guestion. At Section 506.303 (u) of the proposed
regul ations, there is a provision that a manager of
a livestock facility should consider taking soil
sanples to |l ook at zinc and copper in fields that
have had manure appli ed.

Do you have any experience with studies
on the zinc and copper |oading rates from manure
application?

MR JI M FRANK: Yes, | have sone

know edge on that topic.
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BOARD MEMBER G RARD: Coul d you provide
us with a list of studies or maybe a sunmmary or
what is your knowl edge of that?

MR JIM FRANK: Wsat | would prefer to do
is sunmarize for you. | was present in Gal esburg
when | believe certain testinmony suggested that it
was very inportant to have copper and zinc anal yzed
and perhaps even sonme control over it. You note
that the industry did not present testinony saying
that zinc and copper shouldn't be anal yzed. W had
to go through this set of regul ati ons and deci de
what was very inportant to us and what naybe we
didn't totally agree with, but wasn't inportant
enough to bother the Board with asking for a
change. | think this falls into that latter
cat egory.

Zinc and copper, in nmy view, and | think
the literature supports this, when applied through
livestock waste, do not present a threat of reduced
crop yields for crops grown in Illinois with the
climte we have and the soils we have. And they
don't present a water pollution problem because
they are adsorbed just as strong as phosphorus is.

If you control soil erosion you are not
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going to have a zinc and copper soil surface runoff
problem It is reported in the agronomc
literature that zinc can be a biotoxic heavy

nmetal. That is true under certain extrene
conditions. But those, in ny view, would never
happen through the application of |ivestock waste
at the nitrogen agronomc rate.

I work on a site in Illinois that has
nothing to do with |livestock waste, but it has to
do with copper and zinc as water pollutants,
surface water pollutants. W have percentage, |ow
percentage zinc in the surface soil, and we can
successfully vegetate and grow, not field crops,
because that is not our intent, but grass crops,
whi ch are nearly as susceptible as corn would be
So the notion that you can put on enough zinc and
copper to ruin the soil or reduce crop yields,
believe is an ill conceived notion not supported by
the scientific literature, in terns of agronony.

BOARD MEMBER G RARD: Is it possible for
you to supply to us a list of references to support
your statenents?

MR JIMFRANK: Yes. | wll attenpt to

do that prior to the closing of the record on the
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14t h of February.

BOARD MEMBER G RARD: Thank you. W have
had testinmony that rather than testing every year
for zinc and copper it mght be better to test
every five years or at the nost every three years.
So it sounds as if -- does your testinony support
the three years or the five years or the one year
testing for zinc and copper?

MR JIMFRANK: It is not necessary to
test at all from an agronom c standpoint, a
groundwat er or surface water standpoint, in ny
opinion. As | said, we had to set sonme priorities
on what we wanted to ask for changes on, and this
wasn't -- this is not a big cost issue. But |
really think it is dated and it is not needed in
t he Livestock Waste Managenent Pl an

BOARD MEMBER G RARD:  Thank you.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you. M. --

CHAI RVAN MANNING  If | might bring us
back to the Part 506, Part 560 debate for just a
second, it is your understanding, isn't it, M.
Frank, that Part 560, the agency rule, renains

currently effective regardl ess of what we are doi ng
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in this proceeding, and it is an alive and well
rule, and it is applicable in this state regardl ess
of what we do or don't do in 506?

MR JIM FRANK: That is my understandi ng.
| believe that is borne out by its inclusion in the
Li vest ock Managenment Facilities Act.

CHAI RVAN MANNI NG Ckay. Thank you.

HEARI NG OFFI CER LOZUK- LAWLESS: M.

Frank, to get to your suggestions relating to Part
506. 305 (b), your suggested | anguage takes out the
60 working days prior to the application of the
waste. | have a two-part question. First, you had
suggested that the waste be sanpl ed and anal yzed at
the sane tine as the application is occurring.

We don't have any testinmony on the record
that any farnms are currently doing that. To your
know edge, is that a reasonable way to test? Do
you know of any --

MR JIMFRANK: | amthinking first
whet her we did have some testinmony. | thought
someone, sone producer did testify that they
sanpled their manure at the tine that it was
agitated, and then they knifed it in. | thought

that but --
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MR LEGG | believe | stated that
earlier.

HEARI NG OFFI CER LQZUK- LAWESS: Onh, all
right. Gkay. Thank you.

MR LEGG It was pretty scientific. |
put mine on with an irrigation gun, and | take five
gal l on buckets and it collects the ampunt of water
that the effluent that is being applied, and | take
a conposite sanple of all of themand send themin
to be analyzed, and by the inches that the water is
applied per acre and translate that to gallons, and
extrapolate that to nutrients per acre.

HEARI NG OFFI CER LQZUK- LAWLESS: kay.
Thank you. | think I was thinking of Ms.
Maschoff's testinmony, and they had a fairly
advanced system of --

MR, LEGG  Speaking of that, the testing
is not done right then. The sanpling is done.

HEARI NG OFFI CER LQZUK- LAWLESS: kay.

MR LEGG | don't pay the turnaround
fee. It takes approximately two weeks to get the
test back.

HEARI NG OFFI CER LQOZUK- LAWLESS: kay.

MR JI M FRANK: | would like to conment,
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t hough, on why, | guess, this is inportant. |
think there could be a bias if one goes out and
attenpts to sanple a manure pit or a | agoon, and
the bias would be to the detrinent of the
environnent. The material that is contained on top
of either an anaerobic | agoon or a pit is going to
have |l ess nutrients than the material at the bottom
as an add mi xture.

If you have ever tried to sanple from
either a pit or a lagoon, which | have, it is not
an easy task to get a conposite sanple wth depth,
especially in a 9 foot pit or a 20 foot deep
[ agoon. | amnot exactly sure what Ms. Maschoff's
hired person that goes out is set up to do in al
of their lagoons. | amnot questioning that that
person is not getting a representative sanple, but
per haps due to their size and their specialization
and the fact that they are hiring that service out
they are confortable with that.

But | think nost producers are not in
that position. They would be faced with either
going out there with some kind of a rod or a sludge
sanmpl er or a bucket or firing up the punp and

agitating it. | believe that it is just a nuch
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nore representative sanple that is going to protect
t he environnent better because we are going to show
hi gher nunbers, higher nitrogen, if we do it when
it is being applied.

You woul d do that right out of the back
of the injector, right out of the back of that
injection rig, or by putting a bucket down and
letting the irrigation systemrun over it and
t aki ng those and sendi ng t hem of f.

HEARI NG OFFI CER LQZUK- LAWLESS: Then why,
when you omitted the 60 days, did you not include
that it should be sanpled at the tinme of the
application, because you could read this to sanple
and anal yze at a longer time frame than 60 days, by
sinmply omitting that |anguage and not addi ng any
| anguage that said at the tine of application

MR JIMFRANK: Well, | attenpted to give
that intent by what was added where it says a
sanpl e taken during a waste application the
previ ous year can be used as a representative
sanple as the waste to be applied the foll ow ng
year, unless there has been a significant change in
t he waste managenent practices.

So here is the way | would see this
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goi ng. Someone has an obligation to do a waste
managenment plan. The first year they use the

| ook-up tables, prepare their plan and submt it,
or if they are in a position to collect a sanple of
waste, as applied, they do that and use that in
their plan

HEARI NG OFFI CER LQZUK- LAWLESS: kay.

MR, JI M FRANK: Then in subsequent years
you use the previous year result for the next
year's cal culation. Unless, of course, you change
your waste managenment plan so it would no | onger be
representative

HEARI NG OFFI CER LQZUK- LAWLESS: kay.
Thank you. M. Feinen.

MR FEINEN: Just to explain this Table
1, it seenms to ne using nunbers from NPDES set up
here, the definition of NPDES animal units, did you
know i f the Agency's table that is being used here
was based off of facilities that had NPDES permits
or all facilities?

MR JIMFRANK: M. Taylor advised ne
t hat subsequent to sending ne this table that he
has renoved the designati on of NPDES animal units.

| amgoing to, if I mght, just ask M. Taylor to
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descri be what is neant.

The way | took it, just so you know how I
interpreted it, was that this was of the 155
facilities that the agency cited, and had really
nothing to do with whether that facility had an
NPDES permit or not, since alnpst none do. It did
use the NPDES units in calcul ating the sizes.

If M. Taylor would like to -- am|
accurate?

MR A G TAYLOR Basically that's it.
We have been working with this to nake it
presentabl e, and the discussion was that by having
NPDES up there it would make it confusing when
people think it was related to facilities under an
NPDES permit. It doesn't -- we just dropped the
NPDES and | eft animal units up there to give you an
idea of the relative size of the facility in
relation to the type of problens we have
encount er ed.

MR, JIM FRANK: The industry appreciates
M. Taylor's comng forward with this table and
other information, that | guess the Board is going
to get in the final proceeding, so that we could

present our testinony.
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HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you. Okay. Ms. Poul os.

M5. POULCS: | have a question about the
same table. There is source type of tile
nmentioned. Are those instances related to known
tiles or do you know if there are any related to
hi dden til es?

MR JIMFRANK: | amgoing to, if |
m ght, defer to M. Taylor on that. This is his
table. | used it for the limted purpose of
grabbi ng this 155 nunber.

HEARI NG OFFI CER LQZUK- LAWLESS: kay.

M. Taylor, would you like to answer that
guestion?

MR A G TAYLOR | can clarify that now,
but if I do, ultimately --

MR, WARRI NGTON:  We are going to have
nore questions. W do have testinony prepared on
t he whol e i ssue of the historical conpliance rates
and what the probl enms have been. So we could
per haps answer the limted question right now and
then --

HEARI NG OFFI CER LQZUK- LAWLESS: That's

fine.
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MR, WARRI NGTON: -- maybe defer the rest
until another time, |ike Chanpaign.

HEARI NG OFFI CER LQZUK- LAWLESS: That's
fine.

MR A G TAYLOR The tile connections on
there relate to incidents where there was a field
application and the manure inadvertently got into
tile, that is one instance, and discharged to a
receiving streamor related to water pollution
probl enms there have been ot her incidents where
peopl e have directly di sposed of waste into tiles.

And we have al so had situations where we
have had overflows frompits or |agoons that got
into tile systens and ultimately discharged into
receiving waters. W don't discern how many of
t hose each subcat egori es have occurred. W just
have how many incidents were -- how many probl ens
have we seen with field tile connections.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Tayl or.

Are there any questions in the audience?
Yes, M. Frank.

MR, SCOIT FRANK: M nane is Scott

Fr ank.
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In your testinony you nmentioned applying
manure within the agronomc nitrogen rate. Wat is
your definition of the agrononmic nitrogen rate?

MR JIMFRANK: It is the anount of
ni trogen that one coul d expect would be taken up by
a given cropping pattern. | believe there is a
definition in the design criteria which | subscribe
to. | think that's the intent. You target a crop
you know what your intended yield is going to be,
you find out how rmuch nitrogen you are applying and
t hat anount of nitrogen should be taken up nore or
less in the year.

MR, SCOIT FRANK: So you nentioned it is
to be based on yield?

MR JIMFRANK: That is correct.

MR. SCOTT FRANK: How will that yield be
det er mi ned?

MR JIMFRANK: Well, | believe in the
period of time that | amreferring to here is a --
| suggested a year and a half before these
regul ations were rewitten, that the entity
prepari ng a waste managenment plan shoul d be
required to submt sonme clear, cogent, convincing

evi dence of how they arrived at either historic
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yield, if that is what they choose to use, or

i ntended future yields based on certain agronomc
principles that they intend to apply. So it is
clearly our intention to have yields docunent ed.

The difficulty we had with the three
ref erence sources by the Departnent is that they
can be static, they can be inaccurate as to that
specific field where the farmer intends to apply a
hi gher manure rate or higher fertilization rates.
So | think that there could be a nunber of ways to
docunent and substantiate yields.

MR, SCOIT FRANK: But you did say it was
to be based on past yields?

MR JIM FRANK: Past yields should be a
factor that could be used. For exanple, in the
Maschoff operation, they have been putting manure
on given fields for years and years and years and
irrigated, so one would not expect a mmjor increase
inyield fromone year to the next.

But take soneone who has never had
irrigation, never put livestock waste on, and is
going to put it on a poor piece of ground that has
gotten currently inproper fertilization; you would

expect a major yield increase in the first year. |
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bel i eve that the producer should be allowed to nake
that argunent to the Departnent, and the Depart nment
consider it, and if it is based on reasonable
agronom c principles and scientific literature, the
Depart ment shoul d accept that.

MR, SCOIT FRANK: A lot of these plans
for producers of 1,000 and 7,000 animal units, in
fact, | should say all of themfrom 1,000 to 7,000
will not be filed with the Departnent. It will be
kept on the facility. Some of these, we nmay never
see that information. |In your suggested changes
here you nmention a change from optimum crop yiel ds
to targeted crop yield goal. Wat would there be
to prevent a producer fromstating that his yield
goal is 300 bushels to the acre, when in reality he
may never have produced nore than 200 bushel ?

MR JIMFRANK: | think that's a very
valid question. That goes to the basic issue of
what is the Departnent's phil osophy going to be
regardi ng the use of these plans to assure proper
manur e managenent procedures, and how trusting
shoul d the governnent be for self-generated pl ans
that mght -- that you mght only see or enforce

agai nst a small percentage of them That is
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usual ly the dilemma of government when asking for
any kind of self-certification procedure.

Let's take your exanple, Scott, where
sonmebody is |ying about what the yield mght
possi bly be. You know, they are not the Illinois
corn growi ng chanpi on at 350 bushels an acre, but
yet they claimthat they can do that in order to
get their acreage within the plan to conme out to
t he proper cal cul ation

If your inspector goes to that farm and
sees that they are using an outl andi sh nunber of
that type, | would presune he would ask themto
substantiate in the plan their cal cul ati ons and
their basis. And if you would disagree with that
t hen perhaps there should be a mechanismfor you to
enforce against a false claim

| don't see -- | nmean, if we are getting
down to the basic integrity of the person preparing
the plan, you can pencil whip all the different
parts of this plan, and | think you pointed out one
area where that could occur. But | think on the
reverse side of that, with the vast nmajority of the
producers viewing this as a resource, they are

going to use it to maximze their profit
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potential. And generally that will be the true
ni trogen agronom c rate as best that they can
determne it

MR, SCOIT FRANK: If there is no
definition for crop yield goal, | don't know if the
Department woul d have any basis in which to
chal | enge their goal that they state. Do you have
any coment on that?

MR JIMFRANK: | think the Departnment
could have a basis for a challenge in that, based
on the response that they give to your question
If you say show ne howit is you are going to grow
300 bushel s here and they are unable to do that
based on the Illinois Agronony Handbook, the soi
type, the past historic yield literature,
denonstrating it when you apply certain anounts of
nutrients, input noisture, you get a big increase
inyield, if they can't neet that burden, then
t hi nk you have got them-- you have got themwth a
pl an that would not be approvable. | think you
have the ability here to ask themto rewite that
pl an.

MR, SCOIT FRANK: Ckay. Also a change

that you suggested deals with adjustment to
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nitrogen availability due to the conversion of
organic nitrogen to a plant available form

MR JI'M FRANK:  Yes.

MR, SCOIT FRANK:  You suggested taking
out the | anguage whereby the Departnent may adopt
criteria for this. |In Part 560, the current
regul ations, the only reference to the conversion
of organic nitrogen to a plant available formthat
| found is in the general statenent, and it
presunes application is -- yearly application is
over a period of time in which an equilibriumis
reached.

Goi ng by the change that you suggested
here, what data or what information would be used
inaplan for a facility that, say, is just
starting up or is applying nmanure on the I and for
the first time to account for adjustnent of
nitrogen availability due to conversion of organic
nitrogen to a plant avail able forn?

MR JIMFRANK: 560.201 (e), the way I
interpret that has been used, is that you use --
you can use a five year nitrogen regeneration cycle
and actually in the sludge criteria there is -- it

shows a specific formula. | think there is a
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calcul ation to show, though, that five years works
out. It is that concept that | believe should be
utilized until such tinme as the Depart nment
est abl i shes that sonmething else is better.

I think this five years is within the
normal range of the Mdwest Plan Service docunent
as well. And | am-- the difference, Scott,
between the Departnent's proposal for four years
and ne saying just keep status quo at five is it
probably in nost cases is very small. | think as
one previous witness said it is measured with a
m croneter and then we chop it off with an axe.
That's what we are tal ki ng about here.

It is not so nuch I believe five years is
better than four. | believe that the existing
design criteria contained in 560 has great value to
get the plans into the Departnent that are due very
soon without putting an undue burden on you to
promul gate rules very soon. That's all we are
really trying to acconplish here, | think, is
stability.

HEARI NG OFFI CER LOZUK- LAWESS: M.

Tayl or, do you have a foll ow up?

MR A G TAYLOR Yes, | do. In regard
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to the last topic that M. Frank brought up for M.
Frank, if the Departnent carried out the
percentages by two nore factors, what | am sayi ng
is if they have 50 percent the first year, 25
percent the second, 12 and a half the third, if
they carried that out in the sane order two nore
times to, what, 6.25, and then 3-sonething after
that, would not that reflect the provision that is
currently in 560 and woul d not that satisfy or
acconmodat e your concern?

MR JIMFRANK: As to the math, you are
exactly right, M. Taylor. It is one and the
same. So if that was in the Departnent's proposed
rule, as to that specific issue, agronom c nitrogen
rate, degradation on mneralization rates, they
woul d becone one and the same thing. But it is not
one and the sane necessarily in terns of an
uncertain rule or criteria.

I am concerned not only about the science
of the nunber, because | really think probably the
Departnment of Agriculture, in other resources they
can draw upon, are very qualified to get at the
science of the nunber. | am concerned about the

delay in establishing all of these criteria I
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referenced, and that delay creating uncertainty in
the livestock industry as to how these plans are to
be devel oped.

MR A G TAYLOR If they adopted that
| anguage or if this |anguage were to be adopted in
this proceeding, then there would be no question as
to what it is.

MR JIMFRANK: On that specific point,
that is correct.

HEARI NG OFFI CER LOZUK- LAWESS: M.

Frank, do you have any foll ow up questions?

MR, SCOIT FRANK: Yes. In regards to the
three years versus the five years, or four years
versus five years, in the Departnent's proposed
rule, it lists the factors of 50 percent, 25
percent, and 12 and a half percent for mineralized
organi c nitrogen based upon the first year of
m neralized nitrogen. So, in effect, it is a four
year cycle. The first year as proposed, as was
presented in the testinony, to be based upon a
tabl e of values for mneralized organic nitrogen
t hat appears in the Mdwest Plan Service docunent.
As | said, that would be the first year

Subsequent years then woul d be 50 percent
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of that first year value, and then 12 and a half --
excuse ne -- 25 percent of that first year val ue
and then 12 and a half percent of that first year
val ue which, in essence, nmakes it a four year

cycl e.

VWhat M. Frank was referring to was a
five year cycle, as in Part 391, and when you get
down to that fifth year, in which, as M. Tayl or
poi nted out, would be 6 and a quarter percent, you
are dealing with 6 and a quarter percent of a
nunber that you started with. And in nost cases
that additional amount of nitrogen is going to be
very small, maybe in the range of a few pounds per
acre, if that nuch. So the difference between the
four year cycle and the five year cycle is very
m ni mal .

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Frank.

M. VWarrington.

MR, WARRI NGTON: M. Frank, | believe you
testified that the |ivestock operator needs sone
sort of inmedi ate gui dance for preparing their
wast e managenent plans even if they don't have to

submt themto the Departnment of Agriculture for
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revi ew.

For gui dance purposes, why wouldn't the
energency rules that have been adopted by the Board
suffice?

MR JI M FRANK: The energency rules are
instructed to the extent that they cover the things
that an operator needs to know to conplete a plan,
they do suffice. W also have the Livestock
Managenent Facilities Act, which provides statutory
gui dance, and that should be used. But | believe
if you put those two statutes side by side -- | am
sorry -- the energency rule and the Livestock
Managenment Facilities Act side by side it doesn't
answer all the questions. That's why you need 560
inthe interimuntil sonething nore conprehensive
i s devel oped.

MR WARRINGTON: Did you really nmean to
testify that Part 391 was a Board rul e?

MR JIMFRANK: No, | believe it is an
agency criteria, simlar to 560.

MR, WARRI NGTON:  Ckay.

MR JIM FRANK: Ckay. Thank you for that
correction.

HEARI NG OFFI CER LOZUK- LAWLESS: M.
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VWarrington, | think we have a follow up on your
previ ous questi on.

Go ahead, M. Frank.

MR, SCOIT FRANK: Getting back to this
timng i ssue, the energency rule was adopted on
October 31st of 1996. In that rule, a section
states that producers have six nonths fromthe date
of the effective -- fromthe effective date of the
rule in which to prepare a plan. That date then
woul d be April 30th of this year. As | said, that
i s based on the energency rules.

This final rule, according to the table
put out with the Board order, states that this
final rule or this permanent rule is to be in place
by mdto late May and the statute says a six nonth
period fromthe date of adoption of the Act, so
that puts it at May 21st, 1997. So according to
t he emergency rul e producers are to have a plan in
pl ace prior to the adoption of this pernmanent
rule.

If the final rule has the sane | anguage
dealing with the six nmonths and that is in the Act,
then a possibility would be that when the fina

rule is adopted, producers may have anot her six
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months in which to prepare a waste managenent
pl an. However, producers woul d have had to have
al ready prepared a plan under the energency rule.

So there comes a question as to who m ght
be affected by this. It may only be a handful of
producers that begin operation or expand exceeding
1,000 animal units. So there may be a little bit
of a lag period in here in which very, very few
producers might be affected by the waste nanagenent
pl an provisions of the pernmanent rule.

HEARI NG OFFI CER LQOZUK- LAWLESS:  Thank
you, M. Frank.

MR JIMFRANK: | know that wasn't a
guestion, Scott, but what is the point you are
maki ng? Because | amnot sure | agree that only a
few are affected. |If you have got people that have
over 1,000 animal units that have to prepare a
plan, it is inportant that the government provide
themthe information with which to prepare the
plan. W shouldn't only focus on dates when pl ans
must be finalized and available, like the Apri
30t h, because producers have to make deci sions
about land, crop rotations, working out things with

nei ghbors to apply to nore | and, buying |and, and
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can go on and on and on with all the considerations
that a producer has to |l ook at to devel op a proper
wast e managenent plan. And they are doi ng that
right now, or they should be, if they are focusing
on an April 30th, 1997 date. That's the critica
time franme | amtal ki ng about here.

HEARI NG OFFI CER LOZUK- LAWESS: Yes, M.
Fr ank.

MR, SCOIT FRANK: | guess ny point here
was that you tal ked about producers needing
i nformati on now. \Well, they have the information
now based on what is in the emergency rule, and
that a great majority of producers, according to
the dates in the enmergency rule, are going to have
to have a waste nmanagenent plan prepared before
t hese permanent rules go into effect.

So there may be some tinme then in which
to flesh out some of these details and sone of
these figures before that next six nonth period
expires, as is stated in the Act. There may be
kind of a grace period in there in which sone of
these details could be worked out.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank

you.
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kay. M. Warrington, do you want to
conti nue?

MR, WARRI NGTON: Yes. M. Frank, you
tal ked about the enforceability of the Part 560
rules, and | think you stated that the Illinois EPA
has brought cases alleging violations of Part 560.

Could you identify any particul ar cases
where that has happened?

MR. HARRI NGTON: | believe, for the
record, he said there were cases pursuant to 104 to
enforce the 560 rule.

MR JIMFRANK: Yes, that is what | said
and that deviates sonewhat from ny prepared
testimony, M. Warrington

MR, WARRI NGTON:  Can you identify any
cases that alleged a violation of a Board rul e?

MR JIMFRANK: | don't have those at the
tip of my tongue. It has been since 1979 when |
was involved in some enforcenent cases. But the
context that | recall, and | believe |I have also
seen in conpliance inquiry letters since and 31 (d)
letters since, is where the agency all eges
viol ation of 501.405. That's the allegation of

violation, and uses to substantiate that in
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conpliance inquiry letters a discussion that sone
advi sory or guideline nunmber was viol ated such as
didn't honor the setback applied i mediately

adj acent to stream or sonething of that nature. So
that is what | am speaki ng of.

But I don't want you to miss the |arger
point, M. Warrington, and that is which | said if
the Departnment of Ag utilizes 560 over the next
year and a half as criteria under which to approve
pl ans and then the plan itself is violated, the
enf orcenent woul d cone through the Illinois
Departnment of Agriculture's enforcenment of their
own regulation -- | amsorry -- of the regul ations
before the Board now

MR, WARRI NGTON:  So you are naking a
di stinction between actually violating a particul ar
section, say, of Part 560 versus using one of the
sections of Part 560 as support for violation of a
Board regul ati on?

MR JIMFRANK: That is correct.

MR, WARRI NGTON: So that there is no
particul ar provision for penalties in the
Envi ronnental Protection Act for violations of,

say, an agency rule like Part 5607?
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MR JIMFRANK: | believe that's correct.

MR, WARRI NGTON: | believe you have
proposed that the Board adopt as Board regul ati ons
somet hi ng equi valent to Part 560 as gui dance for
t he Departnment of Agriculture and for the regul ated
community; is that correct?

MR JIMFRANK: That is correct.

MR, WARRI NGTON:  Have you considered the
fact that if it does become a Board regul ation, the
II'linois Environnmental Protection Act establishes
penalties for violations of Board regulations in
t he ambunt of $10, 000.00 to $50, 000. 00 or
$50, 000. 00 and nore, | believe.

MR JIMFRANK: Well, | think there is
various ways to structure a proposal to the Board,
if the Departnment woul d enbrace that concept, that
could utilize the Departnment's enforcenent
capabilities w thout necessarily subjecting people
to violations of the Environmental Protection Act.
That concl udes my answer.

MR, WARRINGTON: | don't have any further
guesti ons.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank

you, M. Warrington.
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Are there any ot her questions of M.
Frank from anyone in the audi ence?

Seei ng none, M. Feinen

MR, FEINEN: Real quick. Going back to
the crop yield goals, the discussion had there, do
you think it would be appropriate in the waste
managenent plan to include the basis for com ng up
with this targeted crop yield goal ?

MR JIM FRANK: Yes, | do.

MR FEINEN: And this is just a stab in
the dark, in the case that you m ght be thinking
about. | think Meadow Lark Farnms was the case
dealing with that type of area of violation of
enforcenent action, just off the top of ny head.

MR JIMFRANK: That is correct. That
was a long tine ago, but | was involved in that.
Thank you.

HEARI NG OFFI CER LQZUK- LAWESS: Are there
any ot her questions fromthe Board?

CHAl RVAN MANNI NG | have a question
M. Frank, you were talking earlier about the
agronom c nitrogen rate, and there was a question
as to what is the definition. 1In fact, you were

asked the definition. The definition is, we have
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properly found out now, contained in Section
560.201 (a), the current 560 rules, and it
basically said it is defined as the annua
application rate of nitrogen that woul d be expected
to be required for reasonable anticipated crop

yi el d.

That particul ar section, however, goes on
and tal ks al so about the phosphorus application
bei ng perhaps at sone tinmes the appropriate to be
applied. And I amwondering if you think that that
particular provision is in any way inconsistent
with your testinmony, and if you wanted to square
those two things, that would hel p ne.

MR JIM FRANK: kay. Thank you for
aski ng the question.

I do not believe it is inconsistent. |
acknow edged in ny testinony that if we are tal king
about resource managenent only, which many farners
have tal ked about on this topic, | acknow edge and
they practice application at the phosphorus rate.

If they choose to do that based on all their

considerations, | think that's great.
The question, | believe, before us is
should the Illinois Pollution Control Board
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regul ate at a resource nanagenent rate sonething

that is not causing pollution. And | maintain if
you control soil erosion, the phosphorus does not
cause surface water or groundwater pollution. So

don't think there is an inconsistency.

You are the Illinois Pollution Control
Board, not the Illinois Resource Managenent Board.
And it is nice to do a lot of things. It would

have been nice if every state enpl oyee who cane
here today had ridden in the sane car or van. And
at one tine sone EPA decided to regul ate car
pool i ng and the nunber of people in cars and al
kinds of things like that. But it was deci ded that
really wasn't needed for pollution control. |
think this is a good exanple of that.

It is a good thing to keep in mnd. Many
farmers will use it, but the scientific data is not
there to justify the Board regul ati ng phosphorus as
a water pollutant.

HEARI NG OFFI CER LOZUK- LAWESS: Dr.
Mar | i n.

MR, MARLIN: Based on your testinony you
i ndi cated that you believe that there wouldn't be a

surface water or a groundwater pollutant. Could
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phosphorus beyond a certain level, particularly
over a long tine, like the agrononm c books talk in
terns of 50 to 100 years, oftentinmes, could
phosphorus becone a | and pollutant or a soi

pol | ut ant ?

MR JIMFRANK: In ternms of toxicity?

MR MARLIN. To plants, yes, or adverse
effects long-term over tine.

MR JIMFRANK: | believe that under
certain circunstances phosphorus can create a pl ant
toxicity in certain species under certain very
specific soil type setting and pH ranges. It is
not a common thing to happen, but | believe it can
happen. But, again, that's a resource nanagenent
issue. Are we going to get into telling a farner
how to avoid that on his farmor should that be his
business, if it is not a water pollutant.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Frank.

Are there any ot her questions? Do you
have a question, M. Legg?

MR LEGG Yes. | would like a point of
clarification on the farmon the yield goals that

were unattainable, | assume.
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MR FEINEN. Well, in the Meadow Lark
Farns case that dealt with a violation -- an
enf orcenent action brought agai nst Meadow Lar k
Farms concerning water pollution fromfield
application or fromlagoon runoff. | can't be
quite sure. But it was a response to M. Frank's
testinmony about enforcing the 560, the 104, 501.140
regulations. It was not -- | was not bringing that
case up on ny personal know edge that soneone
vi ol ated sone application requirenent. It was nore
the fact that there was a violation of a waterway

in that case.

MR LEGG | would like to bring up a
point. Illinois had the honor -- | amat a |oss of
whether this man is still alive or not. But Hernan

War saw has rai sed over 300 bushel corn at | east
twice. And on this field where he has done this,
have had manure applications for over 30 years on
it.

So to put sonebody's goal to what sone
bureaucrat determ nes the level that is attainable
is really suspect, because that has been done at
| east twice here in Illinois. The last time it was

done in one of the farm magazines the main article
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on that, was that the cost of production was so | ow

that if the United States could produce corn |ike
that the ultimate cost to the consunmer would be
hal f of what it is now Thank you.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank

you, M. Legg.

M. Frank.

MR JIMFRANK: | would just like to
followup on that. | amwell aware of what M.
Warsaw has done. But | think -- | don't want to

have ny testinony interpreted to nean that we
should -- that a producer should be able to pick

out any pie in the sky nunber just because it is

t he highest yield that has ever been grown and try

to sell that to the Departnent.

If I was in the Department and sonebody
gave nme a 300 bushel yield on a test plot, |
believe I would question it and ask themto
recalculate it. That should be the proper role of
the Departnment. And people shouldn't be doing
t hat .

If we are on Herman's farmand he is
putting manure on, then he should be able to take

credit for having actually done that, and that
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woul d be an historic yield. | think sone comon

sense has to come in here in terns of what people
can claimfor future yields as they inprove their
agronom ¢ practi ces.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Frank.

Ckay. Are there any other questions for
M. Frank?

Seei ng none, thank you very nuch, M.

Fr ank.

CHAI RVAN MANNI NG | might indicate that
just because we don't have any at this tine doesn't
mean the Board won't reflect on the testinony. W
just received it this norning, so we may take sone
time, and if we have to ask some questions |later we
may do that in witten formor --

MR JIM FRANK: W can respond to that.

MR HARRI NGTON: If we can do that in
witing, because it is going to be inpossible for
M. Frank to be in Chanpaign. O herw se, we would
have presented hi min Chanpai gn

CHAl RVAN MANNI NG Ckay.

HEARI NG OFFI CER LQOZUK- LAWLESS: kay.

Thank you.
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Is there anyone el se present today that
did not sign up to testify, but would Iike to give
testinmony this afternoon?

No? Ckay. | would remind you that if
you would like to contribute anything in the form
of a public coment to send it to the Board. |If
you need the address | have it up here, and just to
mark on the top of your docunent that it refers to
R97-15. W will be accepting those public coments
that are received at the Board' s office until
February 14t h.

Also, to remind you, if you are
interested, that this hearing will be continued to
Friday, February 7th, in Chanpaign, which is now

currently the | ast scheduled hearing in this

mat t er .

Chai rman Manni ng, do you have any
comment s?

CHAI RVAN MANNI NG | thank you all for
your very steady attention. It has been a |ong
day. It has been a Iong week for us, actually.

For a lot of us it has been a | ong week. There is
peopl e that have been traveling the circuit al

week. We appreciate all of that, and we appreciate
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all of your attention today, and we thank you for
com ng.
HEARI NG OFFI CER LOZUK- LAWLESS:  Any
coments, Dr. Flenal?
PRESI DI NG BOARD MEMBER FLEMAL: No.
HEARI NG OFFI CER LQOZUK- LAWLESS: kay.
Then we will continue this matter until Friday,
February 7th. Thank you.
(Wher eupon, the proceedi ngs
wer e adj ourned at approximtely
5:15 p.m)
(Exhibits 41 through 46 were
retai ned by Hearing Oficer

Lozuk-Law ess.)

309

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

STATE OF ILLINO S )
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I, DARLENE M N EMEYER, a Notary Public
in and for the County of Mntgonery, State of
I1l1inois, DO HEREBY CERTIFY that the foregoing 309
pages conprise a true, conplete and correct
transcript of the proceedings held on the 31st of
January A.D., 1997, at the Ramada |nn, 405 South
44th Street, M. Vernon, Illinois, in the matter of
Li vestock Waste Regul ations, 35 Illinois
Adm ni strative Code 506, Docket R97-15, in
proceedi ngs hel d before the Honorabl e Audrey
Lozuk-Lawl ess, Hearing O ficer, and recorded in
machi ne shorthand by ne.

I N WTNESS WHEREOF | have hereunto set ny
hand and affixed nmy Notarial Seal this 4th day of
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