ILLINOIS POLLUTION CONTROL BOARD
September 8, 1988

PETER ARENDOVICH AND
PATRICIA A, LISTERMANN,

Complainants,
V.

PCB 88-127
KOPPERS COMPANY, INC.,

Respondent.

ORDER OF THE BOARD (by J. Anderson):

On September 2, 1988, the Respondent, Koppers Company, Inc.
(Respondent) filed a motion to appear, a motion to file a motion
to dismiss instanter, and a motion to dismiss. The first two
motions are granted.

The Board reserves ruling on the motion to dismiss while
awaiting a written reply from the Complainants. The Clerk is
directed to set this matter for hearing.

For informational purposes only, the Board is also
transmitting with this Order to both the Complainant and
Respondent prior enforcement decisions involving violations of
Section 9(a) of the Environmental Protection Act, as well as
copies of its procedural rules. The Board emphasizes that it
does not interact with the parties in enforcement proceedings
except for strictly procedural matters; its role is to adjudicate
the dispute and reach a final determination based solely on the
testimony and pleadings presented in the public record.

Enclosed are the following: 1) Roger Diamond v. The Center
for the Rehabilitation and Training of the Disabled. PCB 84-64.
Opinion and Order, February 4, 1988. (air enforcement); 2)
Citizens of Burbank v. Overnite Trucking. PCB 84-124. Interim
Opinion and Order, August 1, 1985; Opinion and Order, April 21,
1988. (noise and air enforcement) and 3) General Provisions

(Procedural Rules) of the Pollution Control Board, September 1,
1982,

IT IS SO ORDERED.



I, Dorothy M. Gunn, Clerk of the Illinois Pollution Control
Board, hereby certify that the above Order was adopted on
the ;{ﬂg day of l%,&w , 1988, by a vote of /-0 .

ez, i Do

Dorothy M. Gupn, Clerk
Il1linois Pol(Yution Control Board

92-122



ILLINOIS POLLUTION CONTROL BOARD
February 4, 1988

RODGER DIAMOND,
Complainant,

)
)
)
)
)
)
THE CENTER FOR THE )
REHABILITATION AND TRAINING )
OF THE DISABLED, )
)
)

Respondent.
MR. RODGER DIAMOND APPEARED PRO SE; AND
MR. PAUL FINNEL APPEARED ON BEHALF OF RESPONDENT
OPINION AND ORDER OF THE BOARD (by B. Forcade):

This matter comes before the Board upon a formal complaint
filed April 26, 1984, by Rodger Diamond (hereinafter "Diamond")
against the Center for the Rehabilitation and Training of the
Disabled (hereinafter "the Center™). Diamond alleges that buses
which load and unload students in a driveway located between
Diamond's property and a building owned by the Center be estopped

from allowing buses to utilize the driveway for loading and
unloading.

Hearing was held on December 10, 1986, at the State of
Illinois Center, Chicago, Illinois. Only the parties and the
Board's hearing officer were in attendance.

FACTS

Diamond owns a multi-story commercial-residential building
located at 6040 North California Avenue, Chicago, Illincis. The
building houses six apartments and two businesses. The building
is approximately 60 years old (R. 4).

The Center is a private, non-profit, charitable social
service organization. It owns and leases a number of
facilities. The facility at issue consists of a two-story
building located at 6050 North California Avenue, Chicago,
Illinois, which is known as the Byron Center. The Byron Center
was constructed in 1957 and offers a variety of services for the
disabled, including both day-students and residential students.

Diamond's property and the Byron Center are separated by an
alley which has an approximate 9-foot width. Twice daily, five
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days a week, at approximately 9:00 a.m. and again at
approximately 2:30 p.m. (R. 18), two to three small buses/vans
({R. 31) enter the alley and stop adjacent to an entry/exit which
opens from the Byron Center onto the alley. There the buses/vans
discharge students during the morning period and locad students
during the afternoon period. The buses/vans remain in the alley
for approximately 5 to 10 minutes during the morning period and

for an average of 15 minutes during the afternoon period (R. 27-
28).

Diamond alleges that the buses/vans, when stopped in the
alley with their engines running, produce exhaust which enters

his building through windows and vents on the alley-side of his
building.

DISCUSSION

The burden of proof in an enforcement action before the
Board is clearly specified in the Environmental Protection Act
("Act"), Ill. Rev. Stat. 1985, ch. 1114, par. 1033(c):

In hearings before the Board under this Title
the burden shall be on the Agency or other
complainant to show either that the respondent
has caused or threatened to cause air or water
pollution or that the respondent has violated
or threatens to violate any provision of this
Act or any rule or regulation of the Board or
permit or term or condition thereof.

The complainant, Mr. Rodger Diamond, therefore, has the
burden of showing that the Center has caused or threatened to
cause air pollution or that the Center has violated or threatens
to vioclate some provision of the Act or Board rules or
regulations. The Board finds that the Diamond has- failed. to

carry this burden and the Board will accordingly dismiss the
complaint.

The Board is aware that Diamond is not an attorney and, that
for this reason, he might not be expected to present a case in as
reasoned a form as would be professional in the field.
Nevertheless, the Board finds that the showings which would be

necessary for the Board to find in Diamond's favor are absent in
the instant matter.

The Board has reviewed the testimony at hearing and believes
two concepts are important in discussing that testimony. First,
the Board is required to accept, as true, the uncontroverted
factual statements offered at hearing. Second, the Board is not
required to accept as true, any conclusory opinions offered as
testimony, where the underlying rationale and facts supporting
the opinion is lacking. The great difficulty with the transcript



in this proceeding is the paucity of facts to support Diamond's
position. The record discloses a surplus of unsupported
conclusory opinions. As an example, Diamond testified that:

They come in with their buses. They
stand there 10-15 minutes. And all the
garbage from their exhaust pipes comes into
our building, with the vents, with the bedroom
windows. We got children sleeping there. We

have people sleeping there when they come in
with their buses. (R. 5)

From this uncontroverted factual statement, the Board can
determine that for 10-15 minutes some exhaust fumes from the
buses enter the Diamond's building through vents and windows at a
time when children and adults are sleeping somewhere within the
apartment building. It is not clear which vents or windows
provide the pathway to the fumes in the alley. The location of
the sleeping adults and children in relation to the portions of

the building that experience fume problems is also unclear, as is
the level of interference.

However, the above factual statements must be distinguished

from the large quantity of conclusory opinions offered as
testimony:

So, what point does he make that these
children have to be in? Why does he have to
kill us? We're next door. He's killing us
normal people to save retarded people.

I believe in saving retarded people. But
I don't believe in making money to kill normal
people in the process. You see my point? Why
kill people, normal people in the process of
trying to save retarded people?

I'm willing to save retarded people and
do everything for them, you know. But don't
kill me . in the process. That's all I'm
saying. (R. 13)

The Board cannot conclude that the exhaust fumes present a danger
of imminent mortality to the individuals in Diamond's building
without some factual foundation for that conclusion. Diamond has
presented no credentials to demonstrate his skill in the health
effects of internal combustion engine exhaust fumes and has
presented no rational theoretical basis for the conclusion of
mortality. Additionally, the few facts presented indicate, at
most, a short-term exposure of an unquantified number of people
to some unquantified amount of fumes. This limited exposure does

not support Diamond's bald assertions and opinions regarding the
degree of interference.
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Despite the repeated statements about "killing" (R. 13, 16),
the Board cannot conclude, based on this record, that mortality

is a reasonably anticipated consequence of the brief exposure to
exhaust fumes.

When stripped of its emotional content, the Board finds the
following facts: for 5-10 minutes in the morning and 10-15
minutes in the afternoon, small buses park adjacent to Diamond's
property. While they are parked there, the exhaust pipes from
the buses are approximately 12 inches from Diamond's building.
While they are parked there, certain exhaust fumes from the buses
enter Diamond's building through vents and windows. During the
period the buses are parked, the fumes preclude Diamond from
using the bathroom (R. 6, 16). During the period the buses are

present, the fumes cause some unquantified level of interference
with Diamond's use of the building. '

Thus, the Board concludes that for a total of 15-30 minutes
a day, Monday through Friday, exhaust fumes preclude Diamond from
using the bathroom and cause some unquantified level of
interference with other uses of the building.

The standard for finding a violation of Section 9(a) of the
Environmental Protection Act ("Act") as a general nuisance claim
is whether the activity in question causes an unreasonable
interference with the enjoyment of life. Prior to reaching that

conclusion, the Board must consider the factors in Section 33(c)
of the Act:

In making its orders and determinations, the
Board shall take into consideration all the
facts and circumstances bearing upon the
reasonableness of the emissions, discharges,
or deposits involved including, but not
limited to:

1. the character and degree of injury to, or
interference with the protection of the
health, general welfare and physical
property of the people;

2. the social and economic value of the
pollution source;

3. the suitability or unsuitability of the
pollution source to the area in which it
is located, including the question of
priority of 1location in the area in-
volved; and

4. the technical practicability and economic
reasonableness of reducing or eliminating

92-126



the emissions, discharges or deposits
resulting from such pollution source.

There is substantial testimony in the record regarding the
social and economic value of the pollution source. The
representative of the respondent testified on the following
description of the center:

The Center for the Rehabilitation and the
Training of the Disabled is a private, non-

profit, charitable social service
organization.

The Center provides rehabilitative
services to individuals with disabling
conditions. We have been doing this since

1919 and at this particular site since 1957.

At the site in question, we provide
services to a variety of disabilities. The
building was constructed in 1957 as a school
for retarded children. And indeed we still
are serving children with disabling conditions
as well as adults with disabling conditions.

The children who are being served are
children who have been excluded from the
Chicago public schools. And they have been
excluded because of the fact that they are
behaviorally disordered, meaning they are
prone to outbursts, uncontrollable behavior,
running away, doing things that perhaps could
not be predicted or dealt with in a normal
fashion,

We provide specialized training and
specialized staff for them so that they can
learn to control their behaviors and perhaps
someday be readmitted to the public school
system and maintstreamed into society.

The Center, as it was stated, has been at
the location since 1957. When the building
was constructed, it was constructed with a
side drive at the south end of the property
which abuts the property that the Complainant
represents or owns.

The school was constructed in such a way
as to allow loading and unloading at that
south end of the building so as to provide for
a sheltered and protected way for these



disabled children to get into and out of the
buses on a daily basis. (R. 9-11)

There was also testimony from respondent's representative on why
use of the side drive was necessary.

The behaviorally disordered children,
however, do not have any mobility problems.
Perhaps their mobility problems might be in
the other direction, in that they're too
mobile. And they have a tendency to run
outdoors, take off, act uncontrollably perhaps

at times. So, they are loaded and unloaded
using the side drive.

* * * *

There is a reason for our using the side
drive. Our reason is that, as I stated, the
children who are loaded using the side drive
are the children who have in the past
exhibited and continue to exhibit behavioral
problems, outbursts and are difficult to
control.

Our experience in loading these children
out on the street or in the alley is that they
can tend to run away, run out into traffic.
And we feel that from a safety standpoint
we're better off using that side drive for
loading and unloading. That's what the side
drive was designed for. (R. 23, 31-32)

Consequently, based on this factual testimony, the Board finds
there is great social value to the Center's activities in general

and to the use of the side drive for loading the behaviorly
disordered children in particular.

In sum, the Board finds that for the very brief periods of
time involved and the minimal factually proven interference to
Diamond's use of property does not outweigh the social value of
the Center's use of the side drive. Consequently, the Board
finds that Diamond has failed to prove a violation of Section
9(a) of the Act and this matter is dismissed.

This Opinion constitute the Board finds of fact and
conclusions of law in this matter.

ORDER

1. There is insufficient evidence in the record to show that
respondent, The Center for the Rehabilitation and Training of



the Disabled, has violated the Environmental Protection Act

or rules and regulations of the Illinois Pollution Control
Board.

2. This proceeding is hereby dismissed.

IT IS5 SO ORDERED.

Board Members J.D. Dumelle, J. Anderson and J. Marlin
dissented.

I, Dorothy M. Gunn, Clerk of the Illinois Pollution Control
Board, hereby certi that the _above Opinion and Order was
adopted on the day of efieieey , 1988, by a vote

of _4£—3 : J
/49¢,¢4;z:év 7. )££Z:ak-/

Dorothy M. Gunn, Clerk
Illinois Pollution Control Board
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ILLINOIS POLLUTION CONTROL BOARD
August 1, 1985

CITIZENS OF BURBANK,

Complainants,

)

)

)

)

v. ) PCB 84-124

)

OVERNITE TRUCKING, )
)

)

Respondents.

MRS. CAROL HARDING, APPEARED PRO SE, ON BEHALF OF COMPLAINANTS;
AND

MR. JOHN WOOD FAIN, GENERAL COUNSEL, APPEARED FOR RESPONDENTS.

INTERIM OPINION AND ORDER OF THE BOARD (by B. Forcade}):

On August 13, 1984, Citizens of Burbank ("Citizens")l filed
a complaint with the Board charging Overnite Trucking with
violations of Sections 23 and 24 of the Environmental Protection
Act ("Act"), respecting Noise Pollution and Sections 8 and 9 of
the Act, respecting Air Pollution. Hearing was held December 13,
1984. Both parties waived final briefs.

On May 20, 1985, complainants filed a letter containing
information pertaining to the subject matter of this case. This
information is not a statement under oath and has not been
subject to cross-examination. Consequently, the Board has not
considered this information in its deliberations. The
requirements of sworn testimony and the opportunity for cross-
examination are for the protection of both parties in a contested
case proceeding such as this one. Since the May 20 letter meets

neither requirement, the Board, on its own motion, must strike
the letter.

The facility in question, Overnite Transportation Company
("Overnite"), is located between West 75th Street and West 77th
Street at approximately South Natoma Avenue. The property is
approximately 600 feet wide in an east-west direction and 1300
feet long in a north-south direction. There are two predominant
structures on the property: a centrally located terminal

3

P

"Citizens" consists of residents from five (5) locations near
Overnite including: Mr. & Mrs. James Harding, Mr., & Mrs. Vincent
Bavirsch, Mr. & Mrs. Ken Myslik, Mr. & Mrs. Edward Myslek and Mr.
& Mrs. Frank Lojas. As the complainants were identified by

signature only, the Board apologizes for any misspelling of
names.
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building (approximately 550 feet by 100 feet) and a smaller shop
or maintenance building (approximately 80 feet by 100 feet) at
the southern end of the property (Resp. Ex. 1l).

Overnite's operations involve the collection and
distribution of freight in the Chicago area, as well as the
transfer of freight from Overnite's terminal to terminals in
other locations in the United States. Four types of activities
are of concern here: (1) trucks entering or leaving the Overnite
facility destined for customers or other terminals; (2) tractors
and trailers being moved from one location on Overnite's property
to another; (3) miscellaneous trucking activities including
tractor-trailer repair, fueling and startup; and (4) the public
address system. Overnite's operations, as is standard in the
industry, depend on the pick-up and delivery schedules
established by its customers. Consequently, very little activity
occurs in the terminal or "yard" during the day time. Most
activity is from six o'clock in the evening until six o'clock the
next morning (R. 89-97). While Overnite has occupied the
location since May of 1984, the location has been occupied by
other trucking companies for many years preceding Overnite's
acquisition of the property.

The complainants in this proceeding are residents from the
area south of Overnite's facility. Testimony was provided at
hearing by Mrs. Alice Bavirsch, who lives 7717 South Natoma, on
the east side of the street, approximately 125 feet south of
Overnite's southern fence line; Mr. Frank Lojas who resides at
7702 South Nashville, which would appear to be less than 100 feet
from Overnite's southern fence line; and from Mrs. Carol Harding
who resides at 7701 South Natoma, directly south of the
maintenance building, which would appear from the testimony to be
less than 50 feet from QOvernite's southern fence line. 1In
addition, two letters from other local residents similarly
situated were admitted into evidence (Pet. Exs. 2, 3).

The complainants in this proceeding allege-that Overnite's
operations violate statutory provisions respecting noise and air
pollution. The two aspects will be evaluated separately.

NOISE

Title VI of the Act provides the procedures and standards
for noise control. Sections 23 and 24 of that Title provide:

TITLE VI: NOISE
Section 23
The General Assembly finds that excessive
noise enadangers physical and emotional health
and well-being, interferes with legitimate
business and recreational activities,

65-132
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increases construction costs, depresses
property values, offends the senses, creates
public nuisances, and in other respects
reduces the quality of our environment.

It is the purpose of this Title to prevent
noise which creates a public nuisance.

Section 24

No person shall emit beyond the boundaries of
his property any noise that unreasonably
interferes with the enjoyment of life or with
any lawful business or activity, so as to
violate any regulation or standard adopted by
the Board under this Act.

The Board has implemented these statutory sections in two
ways. First, the Board has adopted specific numerical
limitations on the characteristics of sound that may be
transmitted from source to receiver. As no numerical test data
were presented in this matter, those portions of the regulations
are not at issue. The second method of implementing the noise

provisions of the Act are found in 35 I1l. Adm. Code Sections
900.101 and 900.102.

Section 900.101 Definitions

* * *

Noise pollution: the emission of sound that
unreasonably interferes with the enjoyment of
life or with any lawful business or activity.

* * *

Section 900.102 Prohibition of Noise
Pollution

No person shall cause or allow the emission of
sound beyond the boundaries of his property,
as property is defined in Section 25 of the
Illinois Environmental Protection Act, so as
to cause noise pollution in Illinois, or so as
to violate any provision of this Chapter.

In effect, these two sections adopt a regulatory public nuisance
provision for noise control using the statutory phrase
"unreasonable interference with the enjoyment of life or with any
lawful business or activity" as the standard. The pleadings,
testimony and exhibits of the complainants, regarding noise, are
founded in this public nuisance theory.
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The judicial interpretation of Sections 900.101 and 900.102
which is most closely related to the facts of this case is
Ferndale Heights Utilities Company v. Illinois Pollution Control
Board and Illinois Environmental Protection Agency, 44 I1l. App.
3d 962, 358 N.E.2d 1224 (First District, 1976), (hereinafter
"Ferndale”). 1In that case, which involved the exact statutory
and regulatory language at issue in the instant proceeding“, the
Board found that Ferndale Heights Utilities Company had violated
the regulatory public nuisance standard in their operation of a
pumping station. On appeal, the Utility Company argued that the
regulatory language of Section 900.102 was unconstitutional in
that it did not contain sufficient standards for determining what
constitutes "noise pollution" and argued that the narrative
testimony at hearing lacked sufficient specificity to sustain a
finding of violation of noise pollution. The Ferndale Court
found the regulatory language, when viewed in the entire
statutory framework, including the factors listed in Section
33(c) of the Act, was sufficiently specific to pass
Constitutional muster. 1In evaluating the adequacy and
specificity of the citizen testimony, the court stated:

Ferndale next asserts that the Board's
order should be reversed because its finding
of a violation of Rule 102 is contrary to the
manifest weight of the evidence.

Specifically, Ferndale argues that the Pierson
testimony failed to provide dates and times of
noises, failed to show any disturbance in his
house, failed to show physical damage to
himself or any person or property, failed to
show that he never lounged or entertained
guests in his yard and failed to show when and
how often he did not lounge or entertain
guests in his yard. Other alleged testimonial
deficiencies involve failure to cite dates and
times when activities such as patio parties
were prevented or when the various witness'
sleep was interrupted.However, agency
witnesses used such terms as "almost constant
this summer®, "five times this past summer”
and "awakened once or twice this year" to
describe generally how often they were
disturbed by the noise emanating from the
pumping station. Terms such as "a great
source of irritation,” disturbing®", "like ten
air conditioners running at the same time"™ and

o).

&

Prior to Codification in the Illinois Administrative Code,
Section 900.101, "Noise Pollution" was found at Illinois
Pollution Control Board, Rules and Regulations, Chapter 8, Rule
101(j). Section 900.102 was Rule 102 of that same Chapter. The
actual regulatory language was not modified.
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"[1ike] a lawnmower running all day under my
window" were used to describe the effect of
this sound upon the individuals.

Based upon such testimony the Board
properly found that the character and degree
of interference with the enjoyment of life and
lawful activity occasioned by sounds emanating
from Ferndale's pumping operations to be
"unreasonable.” Our review of the record does
not mandate a contrary conclusion. (I4.)

These statutory, regulatory and judicial standards provide

the guidance by which the Board must evaluate the record in this
proceeding.

At hearing, Mrs. Alice Bavirsch testified:

"But the smell is bad and the noise is
bad. There is no doubt about it (R. 13).

* * *

Q. When is the noise the heaviest,
what time of day?

A. "Well, if you don't get to bed by
9:00 o'clock, you are up all night fighting
it. And, of course, the smell seeps right
through, right into the bedroom area, and we
are used to it now." (R. 14)

* * *

Q. Okay. Is there anything that you
want to say about that maintenance building at
Overnight?

A, "They are noisy. You could hear

the banging of whatever they are doing. 1
don't know what they are doing. But you could
hear it all the time. And I guess they must
have a weighing station, the way I look at

it. The trucks go right in there and they
stop and then they go around and they keep
going around and around, and it is noisy." (R.
15)

Mr. Lojas provided the best testimonial description of the
frequency of the problem:

. Could you estimate the frequency
that you have, the kinds of problems that you
have been talking about, on a weekly or a
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monthly basis with Overnite? Are you talking

about once a week you get waked up, or once a
month, or what?

A. "puring the summertime, when our

windows are open, usually during the night we
are woken up.

One example is we were told there
was going to be no repair at the facilities.
Yet we found a few times that people were
pounding late at night which woke us up, and
the fellows were pounding out trailers. They
had some damage to the trailers. They had
ladders on there, and they were pounding them

out."

Q. How often did that kind of thing
happen?

A. "That happened about three or four

times. We were awakened by P.A. systems,
where people were talking over the P.A.
system, In fact, one of my neighbors next to
me, the home south of me, complained that he
even got up one night and walked out into the
back alley area and hollered at the terminal,
telling them to shut up because his kids were
being woken up."

Q. On a monthly basis during the
summer, how many times do you think that you
were disturbed yourself, or your family?

A, "I would say about two-thirds to
three-fourths of the time."

Q. So does that mean 20 times a month?

Ao "YESQ" (Ro 36-37)

This testimony meets the Ferndale standard of providing a
description of the noise, explaining the type and severity of
interference caused by the noise (sleep interruption) and
providing information on the frequency and duration of the
interference. This type of testimony must be provided in any
proceeding for the Board to make a finding regarding interference
with the enjoyment of life.

Mrs. Carol Harding testified:

THE WITNESS: "Okay. My name is Carol
Harding. My address is 7701 South Natoma. I
am the last house on the street there, and 1
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am dead center with the maintenance building
of Overnite,

My bedroom windows and my kitchen
windows face the north, and I don't appreciate
being kept up nightly because of heavy truck
movement going on in that maintenance area."

* * *

To me, that is a lot of heavy
polluted air that you are putting into my
lungs, which I don't appreciate, and a lot of
heavy noise. My house vibrates. I have to
keep my TV on high if I want to sit down and
try and enjoy watching my TV." (R. 50-51)

To support the testimony, Complainants introduced Pet. Gr. Ex. 5
which includes a listing of the dates and times that Mrs. Harding
recorded "very unnecessarily loud noises" or odor problems from

Overnite (R. 59). That exhibit contains 21 listings for June of
1984,

In addition to testimony from local residents, complainants
provided testimony by Mr. Winfield Ferry, an enforcement officer
from the Cook County Department of Environmental Control. While
Mr. Ferry did not take noise level readings, he did express an
opinion on the nopse levels,

Q. Did you take any decibel readings
at any point when you conducted this
investigation?

A. "Let me read --"

Q. Did you take any yourself? Did

you use a meter in the field to take any? 1
am not asking whether they violated the
ordinance or not.

A, "It was not necessary to take a
reading at this time because I can tell from
my experience, and I have been an inspector
for a while, that the noise is sufficient to
warrant corrective action.®™ (R. 76)

Overnite made no attempt to dispute or impeach the
complainants' testimony on the severity or frequency of the noise

problem. In discussing the issue, Counsel for Overnite tacitly
admitted the problem:

MR. FAIN: "This is correct. We are
not saying this is going to alleviate your
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problem; and it will never alleviate the
problem. That is part of the problem with
living next door to a property that is zoned
industrial and has a truck line sitting
there. But we think these measures will
appreciably help." (R. 125-126)

Based on the above-cited evidence, the Board finds that
noises emanating from Overnite's facility, specifically from
vehicle movement, maintenance, horns and the public address
system, are causing interference with the sleep and normal
leisure time activities of adjacent residents. Further, the
Board finds this interference is frequent and severe.

ODOR

The Environmental Protection Act, Board regulations and
judicial interpretations adopt a similar approach to controlling
odor problems. The Act defines and prohibits unreasonable
interference with the enjoyment of life or property from odors.

Section 3

b. "AIR POLLUTION" is the presence in the
atmosphere of one or more contaminants in
sufficient quantities and of such
characteristics and duration as to be
injurious to human, plant, or animal
life, to health, or to property, or to
unreasonably interfere with the enjoyment
of life or property.

Section 9

No person shall:

a. Cause or threaten or allow the discharge
or emission of any contaminant into the
environment in any State so as to cause
or tend to cause air pollution in
Illinois, either alone or in combination
with contaminants from other sources, or
so as to violate regulations or standards
adopted by the Board under this Act;

Board regulations at 35 Il11. Adm. code Sections 201.102, "Air
Pollution" and 201.141 "Prohibition of Air Pollution" contain
identical language to the Act. Similar judicial interpretations
apply to the "unreasonable interference" odor pollution cases.
See: Incinerator, Inc. v. Pollution Control Board, 59 Ill.2d
290, 319 N.E.2d 794 (1974); Mystic Tape, Div. of Borden, Inc. v.
Pollution Control Board, 60 I1l.24 330; 328 N.E.2d 5 (1975);

Processing & Books v. Pollution Control Board, 64 I111.2d 68, 351
N.E.2d 865 (1976).
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The hearing testimony on odor is similar in character to the
testimony on noise:

"Well, if you don't get to bed by
9:00 o'clock, you are up all night fighting
[the noise]. And, of course, the smell seeps
right through, right into the bedroom area,
and we are used to it now.

Q. Okay. What type of relief are you
trying to seek here today?

A. Well, if they would limit their
operations to daytime hours and, I don't know,
sometimes when they start up those trucks the
smog is so thick you could choke.

I used to walk my dog there every
morning, and it was just overpowering. You
could hardly breathe. And that just drifts

all the way across to my yard, and I am 150
feet away." (R. 14)

* * *

"Usually, you park cabs over there,
usually three to six cabs. They have a
tendency to start up in the morning, and when
they do start up and the wind is out of the
north, we get a foul smell and taste into our
kitchen area, and this happens many times
around breakfast time." (R. 32)

* * *

"Wnen you figure you have trucks.
lining up, getting ready to fuel, we get all
the smell. This is all coming towards us.

If you get inversions it keeps it
down on the ground, and we are finding that it
does bother us. 1t affects our sleep, it
affects our way that we operate during the
day, because we could not relax during the
night and get our proper sleep, or even during
the days it affects your thinking because it
cuts down the air, oxygen that you are taking
in." (R. 34)

* * *

"From, I would say, five o'clock at
night, you will have up to 15 trucks waiting
to fill up in this pumping area; up to 15
trucks, I counted.

65-139 92-138
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To me, that is a lot of heavy
polluted air that you are putting into my
lungs, which I don't appreciate, and a lot of
heavy noise."™ (R. 50-51)

In addition, Pet. Gr. Ex. 5 contains references from Mrs.
Harding to "excessive odors of truck fumes" and "“"heavy odors"
during June of 1984. Additionally, Pet. Ex. 1 (A through EE)
contains photographs which show smoke surrounding truck tractors
on Overnite's property. While the photographs certainly cannot
demonstrate odor, they support the conclusion that Overnite is
the source for the odor.

Again, Overnite made no attempt to dispute or impeach the
complainants' evidence on severity or frequency of the odor
problem.

Based on the above-cited evidence, the Board finds that
odors from Overnite's facility, specifically truck operation,
start-up and fueling, are causing interference with the sleep,
food consumption and normal leisure time activities of adjacent
residents. Further, the Board finds this interference is
frequent and severe.

Section 33(c)

The Board may find severe and frequent interference with the
enjoyment of life solely based on testimony describing the
impacts of noise or odor. However, to evaluate whether those
noise or odor impacts are "unreasonable," the Board must evaluate
a series of factors listed in Section 33(c) of the Act:

Section 33

* * *

c. In making its orders and determinations,
the Board shall take into consideration
all the facts and circumstances bearing
upon the reasonableness of the emissions,
discharges, or deposits involved
including, but not limited to:

1. the character and degree of injury
to, or interference with the
protection of the health, general
welfare and physical property of the
people;

2. the social and economic value of the
pollution source;

3. The suitability or unsuitability of
the pollution source to the area in
which it is located, including the
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question of priority of location in
the area involved; and

4. the technical practicability and
economic reasonableness of reducing
or eliminating the emissions,
discharges or deposits resulting
from such pollution source.

The "unreasonableness” of the noise or odor pollution must be
determined in reference to these statutory criteria. Wells
Manufacturing Company v. Pollution Control Board, 73 Ill.2d 226,
383 N.E.2d 148 (1978); Mystic Tape, supra; Incinerator, supra,
City of Monmouth v. Pollution Control Board, 57 111.24 482, 313
N.E.2d 161 (1974). However, complainants are not required to
introduce evidence on these points. Processing & Books, supra.

In evaluating the first of the Section 33(c) factors, the
Board finds there is a frequent and severe interference with
sleep, food consumption and normal leisure activities of adjacent
residents caused by noise and odor from Overnite's facility.

This interference goes far beyond trifling interference, petty
annoyance or minor discomfort. The noise and odors constitute a
substantial interference with the enjoyment of 1life and property.

Concerning the second of the Section 33(c¢) factors, the
Board finds that Overnite is of substantial social and economic
benefit in that it provides valuable services in the local and
national movement of freight (R. 90-93) and employs many people
(R. 109). However, the social and economic benefit is

significantly reduced by the nature of noise and odor emissions
from the property.

The third Section 33(c¢) factor concerns suitability of the
pollution source to the area in which it is located and priority
of location. The record contains very little descriptive
information on the area beyond complainants' and defendant's
property. It is clear that complainants' property is in the City
of Burbank, while defendant's property is "across the street" in
the Village of Bedford Park (R. 8, 49). While the property which
Overnite's facility .occupies was originally zoned for residential
use R4 by Bedford Park, that zoning use was changed and the
facility is in compliance with current Bedford Park zoning uses
(R. 18, 32-33, 38). The Board finds that Overnite's facility is
suitable for the area in which it is located if noise and odor
problems can be reduced to acceptable levels,

On the priority of location issue, the Board finds that
complainants have the clear priority. The record is undisputed
that local area residents generally, and several complainants in
particular, lived in the area in 1967 when the facility in
question was undeveloped and uninhabited prairie land (R. 32).

92-140
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Concerning the last of the Section 33(c) factors, the Board
finds that there are technically feasible and economically
reasonable methods of making some reductions in noise and odor
levels, that Overnite has begun to implement some of these
measures, but that the record is insufficient to support a
detailed Order commanding what specific steps must be taken, by

what certain time, and what steps will be necessary to completely
cure the problems.

Additionally, the Board finds that to curtail all nighttime
activities would amount to an Order for Overnite to cease
operation and go out of business (R. 98). However, lack of a
technologically feasible method of reducing the pollution is not
an absolute defense to a finding of violation by this Board.
Wells supra, Chicago Magnesium Casting Co. v. Pollution Control
Board, 22 Ill.App.3d 489, 317 N.E.2d 689. The Board believes
that the report required in today's Order will provide
information on specific workable methods of reducing the noise
and odor problems to acceptable levels without facing the
difficult closure issue.

Based on the Board findings of substantial interference with
the enjoyment of life and after consideration of the factors
listed in Section 33(c), the Board finds that noise emissions
from Overnite's facility are unreasonable and constitute a
vioclation of 35 Ill. Adm. Code 900.102 and Section 24 of the
Environmental Protection Act. Based on the Board findings of
substantial interference with enjoyment of life and after
consideration of the factors listed in Section 33(c¢), the Boara
finds the odor emissions from Overnite's facility are
unreasonable and constitute a violation of 35 Il1l. Adm. Code
201.141 and Section 9 of the Environmental Protection Act.

Additional Information

Throughout this proceeding, steps were mentioned which would
have the effect of reducing the noise and odor emissions from
Overnite's facility. These include:

1, Operational changes, such as rerouting on-site truck
movement patterns;

2. Moving the electric hot lines from the south end of the
terminal to decrease truck start-up at that location;

3. Building an acoustical barrier along the southern
perimeter; and

4. Enclosing the maintenance building fuel bay area.

While these options were discussed favorably at hearing, certain
informational deficiencies exist. For example, prior truck
traffic patterns were not compared to future traffic patterns,
plans for the acoustical barrier were produced and discussed at

65-142
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hearing but not introduced as evidence, discussions of fuel bay
enclosure were very general in nature, and most importantly, no
attempt was made to quantify the reduction in noise and odor that
would be accomplished by implementing these steps.

Additionally, the Board is concerned that moving certain
operations may only shift the impact to persons not present in
this proceeding. Therefore, the Board will order Overnite to
prepare a report evaluating, to the maximum extent possible, the
type and degree of noise and odor reductions possible by changes
in operation or construction of noise and odor reduction
devices. This report should be prepared by a competent
individual or firm, and should evaluate all methods of control
(not just those already discussed). Each control option should
include anticipated pollution reductions, cost of implementation
and an estimate of a reasonable time for implementation.

The Board will retain jurisdiction in this case pending
receipt of the report, and final disposition of this matter. The
report is to be filed with the Board and complainants'
representative, Mrs. Carol Harding, not later than November 1,
1985. Unless a motion requesting a hearing on the contents of
the report is received by November 30, 1985, the Board will

proceed to issue a final Order regarding compliance as soon as
possible thereafter.

This Interim Opinion constitutes the Board's initial
findings of fact and conclusions of law in this matter.

ORDER

1. The Board finds that Overnite Trucking has violated 35 Ill.
Adm. Code Sections 900.102 and 201.141, as well as Sections
24 and 9 of the Environmental Protection Act.

2. Overnite is Ordered to submit to the Board and complainants,
not later than November 1, 1985, a report on methods of
reducing or eliminating noise and odor pollution at its
facility consistent with the Opinion.

3. The Board will retain jurisdiction in this matter pending
receipt of the report. Unless a motion for hearing on the
contents of that report is received by November 30, 1985, the
Board will proceed to issue a final Order in this matter.

IT IS SO ORDERED

65-143
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I, Dorothy M. Gunn, Clerk of the Illinois Pollution Control
Board, hereby certify that the above Interim Opinion and Order
was adopted on the _s4% day of Licncpont , 1985,
by a vote of 7o~ . 4

;417:;LA:1217 TH. ,<gZ:-/v/

Dorothy M. Gunn, Clerk
Illinois Pollution Control Board
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ILLINOIS POLLUTION CONTROL BOARD
April 21, 1988

CITIZENS OF BURBANK,

Complainants,
V. PCB 84-124

OVERNITE TRANSPORTATION COMPANY,

Respondent.
OPINION AND ORDER OF THE BOARD (by B. Forcade):

On August 1, 1985, the Board entered an Interim Opinion and
Order in this matter which found that Overnite Transportation
Company ("Overnite") had violated 35 Il1l. Adm. Code 900.102 and
201.141, as well as Sections 9 and 24 of the Illinois Environ-
mental Protection Act ("Act"). That Opinion and Order found
unreasonable noise emissions and unreasonable odor emissions from
Overnite's facility and found that those emissions constituted a
substantial interference with enjoyment of life for
complianants. After making this finding of a noise and odor
public nuisance violation, the Board retained jurisdiction and
ordered Overnite to prepare and submit a report on the methods,
cost and timing of pollution reduction options. Overnite filed
reports compiled by a contracted engineering firm, ETA, Inc., on
June 16, 1986, and July 3, 1986. Citizens of Burbank
("Citizens") filed collective comments regarding the report on

July 28, 1986. On January 7, 1987, Overnite filed a response to
the complainants' comments.

By its January 8, 1987 Interim Order, this Board mandated
that Overnite undertake certain actions to reduce its noise
emissions to below complaint levels and its odor enmissions to
eliminate their nuisance. This order reguired Overnite to
construct a l2-foot high wall along its southern and portions of
its eastern or western boundaries and to reduce the engine RPM of
its yard tractor for noise reduction. It left certain details of
the wall construction to Overnite's discretion. The order
required Overnite to reduce its odor emissions by reducing the
number of trucks sitting at idle within its facility. Overnite
was to permit only one truck at any time to await refueling, and
it was to assure that its drivers did not start their vehicles
until after they had first acquired their schedules and
paperwork. Overnite was to file a final report with this Board
no later than September 1, 1987 explaining the changes completed
and results achieved. The Board retained jurisdiction pending
final disposition. These regquirements were based on the
recommendations contained in a study contracted by Overnite and
submitted to the Board June 16 and July 3, 1986.
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Overnite reguested an extension of time to construct the
noise barrier, which this Board granted until July 1, 1987 by its
June 10, 1987 Order. The Citizens complained by a letter dated
June 29, 1987 that they felt the newly constructed wooden barrier
was ineffective in its purpose.

Overnite submitted its final report to this Board on
September 1, 1987 and its amended final report on September 17,
1987. Overnite reports having reduced the engine speed of its
yard tractor, erected the primary noise barrier along its
southern perimeter, erected a secondary noise barrier on the
sides of its truck fueling area, restricted traffic and vehicular
activities near the southern end of its facility, revised its
public address system, and instituted a program of employee
training to reduce its noise emissions. Part of the noise
barrier along the southern boundary is a pre-existing structure
of nearly the same height as the erected barrier. The erected
barrier is of wood. Overnite claims to have expended about
$48,300 towards monitoring and controlling its noise emissions.,

Monitoring at various points along the noise barrier
indicates significant reductions in the center of the barrier,
and some reduction at its eastern end. There was virtually no
reduction at a point beyond the western end of the barrier. Much
of the noise at that location was attributed to the neighboring
property to the west: Advance Transportation. It is observed,
however, that the engineers' report indicates that Overnite did
not extend its noise barrier beyond the drivers' sleeping
quarters building along the south wall to the western edge of its
property. There is, therefore, about 50 feet of southern
boundary not protected by the noise barrier. Overnite also did

not build any barrier along the southern portion of either its
eastern or western boundary.

Examination of the engineers' data tabulations indicates
that although most of the noise recorded at the western site was
attributable to Advance Transportation, a significant portion was
attributable to Overnite. The record indicates this monitoring
site is located about 150 feet west of Overnite's western
boundary, or 200 feet from where the Overnite noise barrier ends
at the western edge of the sleeping quarters.

Discussion

Overnite has demonstrated significant reductions in noise at
locations directly opposite its noise barrier as a result of its
operational and facilities changes. Those changes, however, do
not fully comply with this Board's January 8, 1987 Interim
Order. That Order mandated, inter alia, that Overnite construct
a noise barrier along its entire southern boundary, excluding
that portion occuvied by the drivers' sleeping quarters, and
along so much of its eastern or western boundary as was necessary
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to reduce its noise emissions. Overnite's discretion was not
entirely unbridled in defining "necessary" for the purposes of
compliance. The January 8, 1987 Order considered the July 3,
1986 ETA, Inc. study which indicated that the noise barrier
should extend over the entire length of the southern boundary,
except that portion occupied by the sleeping quarters, and along
the southern 400 feet of the eastern boundary. That study
indicated construction of a western barrier would avail little

benefit because of the Advance Transportation activities in that
area.

Overnite has failed to build a noise barrier along the
western 50 feet of its southern perimeter. Overnite has failed
to explain its decision not to do so. The January 8, 1987 Order,
in light of the July 3, 1986 engineers' report, clearly required
Overnite to do so. The monitoring data indicate that most of the
noise at the western monitoring site beyond the Overnite noise
barrier is from the Advance facility, but a significant portion
of it emanated from Overnite operations. This could indicate
that ideally any barrier would extend to include the southern
boundary of the Advance property, but that is not the issue
here. It indicates that noise emanates from the Overnite
facility to this area and there is no noise barrier to protect
this location. The Board realizes that maximum noise reductions
from Overnite alone would require completion of the barrier along
this 50 feet of south perimeter, then extension along some
distance of the southern part of the west perimeter.

Construction of a barrier along the western perimeter would only
reduce Overnite's noise emissions and do nothing to alleviate
those of Advance Transportation. The Advance Transportation
emissions are not before the Board, and this Final Order can only
address the Overnite emissions. The ETA, Inc. study

recommended construction of the barrier along the western 50
feet of south perimeter, but not along any southern portion of
the western perimeter. The Board will now explicitly require
construction of this omitted 50 feet of barrier to complete the
south perimeter noise barrier.

The engineers' July 3, 1986 recommendation was that Overnite
construct at 12-foot noise barrier along the southern 400 feet of
the east perimeter. Monitoring data from the east end of the
south barrier indicate that the noise reduction in this area was
less significant than that at the center of the south barrier.
The significance of this result is greater in light of the
expectation of greater noise emissions at the center location in
the absence of the barrier. The adjoining land immediately to
the east is a retention basin which would emit little if any
noise, and emissions to that area are of little consequence. The
land to the south and southeast, however, is residential, so
minimization of noise emissions to this area is of interest. The
Board believes that explicitly requiring Overnite to fully adopt
the engineers' recommendation and construct the omitted 400 feet
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of 12-foot noise barrier along the southern end of its eastern

perimeter would minimize the noise emissions to the neighboring
residential area.

With regard to all other noise reduction measures undertaken
by Overnite, i.e., the operational changes made, the Board will
require no more than that Overnite continue their exercise to
minimize its noise emissions. The Citizens have failed to

criticize the results of these measures as reported by the
engineers' study.

The foregoing discussions, together with those included in
the January 8, 1987 Interim Order, constitute the Board's
findings of facts and conclusions of law in this matter.

ORDER

For the foregoing reasons, the Board hereby Orders Overnite
to undertake and perform the following actions.

1, Erect, before July 31, 1988, a 1l2-foot
tall noise barrier of solid construction
along the south perimeter of its property
extending from the western most end
eastward to the western most end of the
drivers' sleeping quarters;

2. Erect, before July 31, 1988, a 1l2-foot
tall noise barrier of solid construction
along the southernmost 400 feet of the
east perimeter of its property;

3. Prohibit its drivers from starting their
assigned trucks in the morning until they
have first obtained their schedules and
paperwork and otherwise fully prepared
for immediate departure;

4. Prohibit more than one truck south of the
north edge of the terminal building to
await fueling at any one time;

5. Restrict or minimize all traffic and
other wvehicular traffic in the extreme
southern end of its property;

6. Operate its public address system and
orient its speakers in such a manner that
noise emissions from this source are
minimized to the 1lowest practicable
level;
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Operate and maintain its yard tractors
and similar wvehicles at such reduced
engine speeds that their noise emission
are kept at the lowest practicable level;

Train and educate all employees working
on its property who perform duties
capable of generating significant noise
emissions in methods of performing those
duties - which would minimize noise
emissions to the .residential area south
of the property; and

Post conspicuous warnings for all persons
on the property against the generation of
noise likely to emanate to the resident-
ial area to the south of property.

IT IS SO ORDERED

Board Member J. Theodore Meyer dissented.

1, Dorothy M. Gunn, Clerk of the Illinois Pollution Control

Board, hereby
adopted on the
vote of

c yglfy that the abéizv jnion and Order was

_A/A+ day of

’

1988, by a

ratz, pp. B

Dorothy M. Gunn, Clerk
Illinois Pollution Control
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State of Illinois

TITLE 35:
ENVIRONMENTAL PROTECTION

SUBTITLE A:
GENERAL PROVISIONS

CHAPTER I:
POLLUTION CONTROL BOARD

This printing of Title 35: Environmental Protection
Subtitle A: General Provisions, Chapter I: Pollution Control Board
includes amendments through September 1, 1982.
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TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE A: GENERAL PROVISIONS
CHAPTER 1: POLLUTION CONTROL BOARD

PART 101
GENERAL RULES
SUBPART A: GENERAL PROVISIONS
Section
101.101 Applicability
101.102 Definitions
101.103 Filing
101.104 Form of Documents
101.105 Computation of Time
101.106 Appearances
101.107 Public Information
101.108 Publications
101.108 Board Meetings
101.110 Informal Complaints
SUBPART B: CANONS OF ETHICS
Bection
101.120 Financial Disclosure
101.121 Ex parte Contacts
101.122 Improper Publicity
SUBPART C: JUDICIAL REVIEW
Section
101.140 Review of Final Orders and Stay Procedure

Appendix Old Rule Numbers Referenced

AUTHORITY. Authorized by Section 26 of the Environmental Pro-

tion Act (11l Rev.. Stat 1978, ch 111 172, par. 1026+, and imple-
nnnng Sections 5. 7.1,27,28, 29, 31, 32, 33, 35, 36, 37, 38, 40 and
41 of the Environmenta! Protection Act (11l Rev. Stat 1978, ch. 111
172, pars 1005, 1007.1, 1027, 1028, 1028, 1031, 1032, 1033, 1035,
1036, 1037, 1038. 1040 and 1041, and Section 4 of “An Act in
relotion to natural resources. research. data collection and environ-
mental studies. " approved and effective July 14, 1978, os amended
(Il Rev Stat 1878, ch 96 172, par. 7404

SOURCE Filed with Secretary of State Jonuary 1, 1978, codified 6
Jll. Reg 8357

SUBPART A: GENERAL PROVISIONS
Section 101.101  Applicability
This Chapter governs the practices and procedures of the Board
and all proceedings conducted by the Board Unless the contrary
is clearly indicated. all references to “Parts” or “Sections” are to
Illinois Administrative Code. Title 35: Environmental Protec-
tion. For example, “Part 309 15 35 11l. Adm Code 309. and “Sec-
tion 309.101" 15 35 11l. Adm Code 308.101.
Section 101.102 Definitions
As used in Parts 101-107, the following terms mean:
“Act” means the Environmenta) Protection Act (Sections 1-511

and all amendments thereto (11l Rev Stat ch 111 1/2, pars
1001-105) as amended:

“Agency” means the [linois Environmental Protection Agency
“Bosrd"” means the lllinois Pollution Contro} Board
“"Chairman™ means the Chairman of the Bosrd

“Clerk” means the Clerk of the Board

“Department™ means the Illinois Department of Nuclear Safety.

“Document” means pleading, motice, motion. affidavit,
memorandum. brief, petition, or other paper or combination of
pepers required or permitted to be filed.

“Economic Impact Study™ means the study prepared by the
;nnituu in accordance with 111. Rev. Stat. 1979, ch. 96 1/2, par.
404.

“Environmental Register” means the ofTicial Board publication
containing information and Jegal notices regarding Board
sctivities.

“Hearing Officer” means s person duly qualified and designated
as & Hearing Officer under Section 5(a! of the Act.

“Institute” means the lllinois Department of Energy and
Natural Resources, formerly the Institute of Natural Resources

"*Person” means any entity defined in Section 8 of the Act.

“NPDES" means the National Pollutant Discharge Elimination
System for issuing. establishing conditions for, and denying per.
mits under Section 402 of the Clean Water Act (PL 92.500! (33
US.C 1251, 1342). All terms used in connection with NPDES
which have been defined in the Clean Water Act or regulations
sdopted thereunder shall have the meanings specified therein.
unless specifically noted otherwise.

“NPDES Permit” means an NPDES permit issued by the Agency
or the United States Environmenta) Protection Agency

Section 101.103  Filing

Documents and requests permitted or required to be filed with
the Board or its Clerk shall be addressed and mailed 10 or filed
with the Clerk at the office address. The office address of the
Clerk is 309 West Washington Street. Suite 300, Chicago. lllinos
60606. The office of the Clerk is open for filing. inspection. and
copying of documents from 8:30 am. to 5:00 pm Mondsy
through Friday. except for nationa)] and state legal holidays

Section 101.104 Form of Documents

8! Documents shall clearly show the file or docket number
and the title of the proceeding with which they are filed.
and shall be designated "Petition for Amendment to
Regulation™, “Complaint™, “Petition for Variance”,
“Petition for Review™, “Motion", “Public Comment” or
any other heading which describes the nature of the
relief sought.

b!  Except as otherwise provided. 10 copier of all documents
shall be filed with the Clerk. Only two copies of any dis-
covery motion. deposition. interrogatories. answer to
interrogatories. or subpoens need be filed with the Clerk

¢! Documents. excluding exhibits. shall be typewritien or
reproduced from typewritten copy on unglazed white
paper of greater than 12 pound weight and measuning 67
X101/72"0r81/2” X 117, Reproductions may be made by
carbon or electrostatic copying machine or any other pro
cess that produces legible black-on-white copies All
documents shall be fastened on the left side or in the
upper left hand corner The left margin of each page
shall be at least 1 1/2 inches and the right margin at
Jeast one inch The Board may make an exception from
these requirements for citizen complaints

d' One copy of each document filed need be signed by the
party or by his suthorized representative or attorne:
The first document filed in any cause or first served upon
the opposite party shall bear the busines: address and
telephone number. if any. of the attorney filing the same.
or of the party who appears 1n hir own proper person
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e)

Except as otherwise provided by 1l1. Rev. Stat. 1978. ch.
116. pars 35.39. or by leave of the Board, documents on
microfiche are not acceptable for filing.

Section 101,105 Computation of Time

a)

b

Computation of any period of time prescribed by these
rules or the Act shall begin with the first business day
following the day on which the act. event, or develop-
ment occurs and shall run until the end of the last day, or
the pext following business day if the last day is a Satur-
day. Sunday. or legal holiday. Where the period of time is
five days or Jess. Saturdays. Sundays and legal hohidays
shall be excluded in the computation of time.

Notice requirements shall be construed to mean notice
received. but proof that notice was sent by means
reasonably calculated to be received by the prescribed

date shall be prima facie proof that notice was timely
received.

Section 101.106 Appearances

a)

b

¢!

Section 101.)07

a!

Any person entitled to participate in Board proceedings
shal] appear as follows:

1) A nstural person in his own behalf or by an attorney
at law licensed and registered to practice in the
State of lllinois. or both.

2 Any other person through any bonafide officer.
emplovee. or representative or by an attorney
licensed and registered to practice in the State of
Illinois. or both.

Attornevs not licensed and registered to practice in the
State of Illinois may request to appear on a particular
matter on motion {iled with the Board

An sttorney appesaring in a representative capacity shall:

file a written notice of appearance with the Clerk.
together with proof of service on all parties or their
respective atiorneys

Public Information

The Board shall maintain files containing all informa-
tion submitted to or produced by the Board or any of its
Members relating to matters within the Board’s jurisdic-
tion. Without limiting the foregoing. the files shall
include: pleadings. motions. notices, minutes.
transcripts. exhibits. orders and opinions. proposed and
adopted regulations. communications to or from the
Board or any Board Member. the Environmental
Register and other Board releases. business records.
informal complaints. and such internal communications
filed at the request of any Board Member.

All such files shall be open 1o reasonable public inspec-
tion and copving. except material stamped by Board
Order. “Not Subject to Disclosure”. Only the following
materials may be so stamped by the Board:

1) Information which constitutes a trade secret;

2} Information privileged sgainst introduction in
yudicis] proceedings.

3'  Internal communications by the Board.

4: Information concerning secret manufacturing proc-
esses or confidential data submitted by any person
under the Act, and

5" Income and earnings dats when not anssuen the
proceeding

¢)

dt

{1

Except in the case of internal communications. material
shall be stamped “Not Subject to Disclosure” only upon
written application at the time the material is submit.
ted. An application for nondisclosure shall contain the
following:

1) ldentification of the precise matenal. or parts of
material, for which nondisclosure is sought.

2)  Indication of the particular nondisclosure category
into which the material falls; and

3} A concise statement of the reasons for requesting
pondisclosure. The application shall be verified and
contain such data and information as will apprise
the Board of the nature of the material for which
pondisclosure is sought. the reasons why non:
disclosure is necessary. the number and title of all
persons familiar with such information. and how
Jong the material has been limited for disclosure. A
single copy of the material for nondisclosure shall
be filed with the Clerk with the spplication and
shall be available for examination only by Board
Members. The Board shall promptly rule on every
spplication and inform the apphicant of its decisioh
An application shall bar public inspection of the
material for nondisclosure until the application has
been disposed of by the Board and the time for
appeal has run. The Board msy enter conditional
nondisclosure orders allowing withdraws! by spphi-
eant of the material covered by suchorder. st which
time the Board's ruling on the appheation shall be
based on the record excluding the material so with-
drawn.

Internal communications may be stamped “Not Subject
to Disclosure™ by any Board Member at any time. subject
to review by the Board.

The Clerk shall maintain a comprehensive index of all
Board files open to public inspection.

Reasonable copyving facilities shall be available at the
Board offices Requesis by mail shall be honored A
single opinion or order will be furnished on request with.
out cost, irrespective of length. Requests for muluple
opinions or orders totalling 10 pages or less shall be fur-
nished without cost. Requests for multiple opinions and
orders totalling more than 10 pages shall be furmished at
8 cost to be determined by the Board plus mailing costs
However. the Board reserves the right to contract with a
professional reproduction service for any copyving that
would impose a substantial administrative burden on the
Board and to charge to the requesting party the
reproduction and mailing costs incurred by the Board

Section 101.108 Publications

The Board shall publish at least once every month an Environ:
mental Register containing notices of meetings. hearing:. and
reports of Board activities One copy shall be sent without charge
to anyone requesting 1t Copies of the Act and regulations pro
posed and in force shall be provided without charge n reasonable
quantities by mail and at Board offices. The Board sha!ll publish
regularly its decisiont and orders. which subscribers may buy
and receive by mail at a reasonable cost.

Section 101.109 Board Meetings

st

All decisions of the Board shall be made at meetings open
to the public Three members of the Board shall con.
stitute a quorum. and three affirmative votes shall be
required for any final determinanions of the Board
except in 3 proceeding 1o remove s seal under Section
34id: of the Act
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b) The Board shall bold st lesst one meeting a month and
shall adopt at the beginning of each fiscal yesr 3
schedule of meetings which shall appear st least once in
fts minutes and Environmental Register. Special meet-
ings may be called by the Chairman or by any two Board
Members upon delivery of 24 hours’ written notice to the
office of each member. Public notice of all special meet-
ings shall be given at least 24 hours in advance of each
meeting by posting at the Board's offices. In emergencies
in which s majority of the Board certifies that exigencies
of time require » special meeting to be held immediately,
the requirements of 24 hour written notice may be dis-
pensed with, and Board Members shall receive such
potice as is reasonable under the circumstances. Notice
of changes in the regular meeting schedule shall be given
in the manner used for special meetings

¢! The Board shall keep a complete and accurste record of
all meetings including the votes of individus] members
on all adjudications and proposed regulations.

Section 101.110 Informal Complaints

Complaints received by the Board against particular pollution
sources shall be filed with the Clerk. who shall maintain s file
and index of such complaints. The Clerk shall send » copy of the
complaint to the Agency and request s response 1o the Board. At
the time of the filing of the informal complaint. the Clerk shall
notify the complainant of his right to commence an enforcement
proceeding pursuant to 35 I1l. Adm Code 103 by filing a formal
complaint and shall provide & form on which a formal complaint
may be filed with the Clerk.

BUBPART B: CANONS OF ETHICS
Section 101.120 Financial Disclosure

krd Members shall comply with financial disclosure require-
nts as provided by Law and Executive Order.

Section 101.121  Ex parte Contacts

8} No member. hearing officer. or emplovee of the Board
shall commu.aicate ex parte. directly or indirectly, with
any person not employed by the Board with respect w
any adjudicative proceeding pending before the Board
Ex parte contacts with respect o individual pollution
sources which may become the subject of such a proceed-
ing are permissible to the extent that information so
received is relevant to possible rule-making proceedings.
but caution shall be exercised by Board members and
emplovees to avoid prejudging the merits of any poten-
tial individual case. Nothing in this section shall pre-
clude Board members. hearing officers. or emplovees
from receiving informal complaints about individual
poliution sources in sccordance with Section 101.110. or
forbid such sdministrative contacts as would be
appropriate for judges and other judicial officers.

b+ Board members and employees shall make every
reasonable effort to assure that any ex parte communics-
tions with respect to nonadjudicative proceedings
become a matter of public record. in order that informs-
tion on which the Board bases 1ts decisions can be subject
to scrutiny and to rebutial Whenever practicable. com-
munications shall be in writing and addressed to the
Board rather than to individual members.

Bection 101.122 Improper Publicity

2) Hesrings should be conducted with fitting dignity and
decorum. The Hearing Officer may forbid the taking of
photographs or the broadcasting or talevising of all or
part of the proceedings while the bearing is being con-
ducted if be finds that such activities detract from the
dignity of the proceedings or unduly distract partici
pants and witnesses in giving testimony.

b) Parties in procesdings brought befors the Board shall at
all times conduct themselves with the same degree of
dignity and respect that they would before a Court.

SUBPART C: JUDICIAL REVIEW

Bection 101.140 Review of Final Orders and Stay
Procedure

8) Review of final orders of the Board in regulatory and
sdjudicatory proceedings shall be pursuant to Sections
29 and 41 of the Act respectively and to Rule 335 of the
Rules of the Supreme Court of Illinois and any amend.
ments thereto and the Administrative Review Act of the
Stiate of Ilhinois, s amended (J1}. Rev. Stat. 1979, ¢ch 110,
par. 264)

b  Procedure for stay of any order to the Board upon appea!
shall be as provided in Rule 335 of the Rules of the
Supreme Court of Illinois and amendments thereto

¢)  For purposes of judicial review, Board sction becomes
final upon ensctment. or upon subsequent Board action
on any Motion to Reconsider under Section 103.240.

APPENDIX
OLD RULE NUMBERS REFERENCED

The following sable is provided to aid in referencing old Board rule
numbers to section numbers pursuant to codification

35 11l. Adm. Code
Parts 101-107
Part 10): General

Chapter 1: Procedural Rules

Part 1: General Rules

Rules
Rule 301 ..t eiiieiiieaans Section 101.101
Rule 102 ottt ereeiannninnenns Section 101.102
Rule 103 ..o Section 101.103
Rule 104 ... ..o Section 101.104
Rule 105 . oottt iniinaanaas Section 101.105
Rule 306 ... ..ttt ieennciranrananansen Section 101.106
Rule 107 ... ittt eeerinercnanennns Section 101.107
Rule J0B ... . tiiieinrarrtsaennannncns BSection 101.108
Rulel08............ e teraeare e, Section 101.109
Rule 130 ..ot iaianinnns Section 101 110
Rule BO) ... it Section 101.120
RuUle BO2 ittt anaans Section 101.121
Rule BO3 . ottt eiiaeeeneannn Section 101.122
Rule 901 ..ottt eecaae e iniiaeanns Section 101.140
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TITLE 38: ENVIRONMENTAL PROTECTION
BUBTITLE A: GENERAL PROVISIONS

CHAPTER 1: POLLUTION CONTROL BOARD

PART 102
REGULATORY AND OTHER NONADJUDICATIVE
HEARINGS AND PROCEEDINGS
SBUBPART A: GENERAL PROVISIONS

Section
102,101 Applicability
102.102 Adoption of Regulations

SUBPART B: PROPOSAL OF REGULATIONS

Section
102,120 Proposal of Regulations
102,121 Authorization of Hearing
102,122 Notice of Hearing

SUBPART C: DISCOVERY
Section
102.140 Discovery

BUBPART D: HEARINGS
Section
102.160 Authority of Hearing Officer
102.16) Examination of Witnesses
102.162 Prior Submissions
102.163 Written Submissions
102164 Record

SUBPART E: ECONOMIC IMPACT HEARINGS

Section
102.180 Hearings on the Economic lmpact Study
of New Proposals
102.181 Hearings on the Economic Impact Study
of Existing Regulations
SUBPARTF. BOARD ACTION
Section
102.200 Revision of Proposed Regulations
102.201 Notice of Adopted Regulations

SUBPART G: OTHER PROCEEDINGS

Section
102.220 Other Proceedings

Appendix ©)ld Rule Numbers Referenced

AUTHORITY. Authorized by Section 26 of the Environmental Pro.
tectron Act (Il Rev Stat 187% ¢h 111 1:2 par 10261 gnd tmple-
menting Sections 5. 27 ond 2& of the ltiinows Environmental Proter -
tion Act 11l Rev Star 1879 ch 111 1/2. pars 1005 1027 and
102&,, and Section 4 of "An Act in relotion to naturol resources
rescorch. data collection and environmental stud.es “approved and
effective July 14, 1976, as amended 111 Rev Stor 1979 ch 96 1.2,
par 7404

SOURCE Filed usth Secreter of State Januor 1, 1978, codified 6
I Ry 8357

SUBPART A: GENERAL PROVISIONS
Section 102,101  Applicability

This Part shall apply 10 all regulatory and other nonadjudicative
bearings and procedures. Heanngs conducted pursuant to this
Part shall be deemed in the nsture of legislative hearings
Unless the contrary is clearly indicated, all references 10 “Parts”
or ~Sections” are to Iilinois Administrative Code. Title 35
Environmental Protection. For example, “Part 309" is 35 1l

Adm. Code 309. and “Bection 309.1017 is 35 1ll. Adm. Code
309.101.

Section 102.102 Adoption of Regulations

8! No substantive regulation shall be adopted. amended or
repealed by the Board until after s public hearing within
the ares of the state concerned. and in the case of state-
wide regulations, until publhic beanings are held in at
Jeast two aress of the state.

b} In adopting any such mew regulation. the Board shall
consnider those elements detailed 1n the economic impact
study of such regulation and the Board shall. in its wnit-
ten opinion. make & determination. based upon the
economic impact study and other evidence in the public
bearing record. as 10 whether the proposed regulauion
has any adverse economic impact on the people of the
State of 1llinois. When the Board finds that a severe pub.
lic bealth emergency is involved in relation to sny pro-
posed regulation. the Board may provide that such
regulation shall take effect without delay and permit the
Board to proceed with the required economic impact
hearings while the regulation continues in effect

SUBPART B: PROPOSAL OF REGULATIONS
Section 102.120 Proposal of Regulations

Any person may submit a regulatory proposal for the adopuion.
amendment. or repeal of a subsiantive regulation Ter 10:
copies of each proposal shall be filed with the Cierk. Each pro-
posal shall include

8' The language of the proposed regulstion or amendment:
and

b A statement of the reasons supporting the proposa!
including a short and plain statement of facts known to
the proponent which support the proposal. and s short
and plain statement of the purpose and effect of the pro-
posal. The applicable factors as listed in Section 27 of the
Environmental Protection Act tAct shall be discussed in
regard 10 the proposal. Where the proposal covers more
than one subsiantive point. the supporting statement
shall include statements in support of each point

Section 102.121  Authorization of Hearing

8} If the propossl is made by the Agency. the Institute.or a
Board Member. or if it is accompanied by a peution
signed by st least 200 persons with home addres:
specified. the Clerk shall sssign a docket number 1o the
proposal snd distribute copies 10 each Board Member 1f
the proposal is not made by the Agency or the Instiute.
the Chairman shall place the matier on the agenda for
Board decision whether or not to authorize 3 hearing
The Board shall authorize a hearing unless 1t determines
that the proposal is plainly devoid of merit. or deals with
a subject on which 8 hearing has been held within the
preceding six month:. or 1s not sccompamed by an ade
quate statement of supporting rearons 1{the Boardrulec
against a hearing. 3t shali enter an order settang forth s
rearons for so ordening and shall notifs the proponent of
15 decision The Board may hold s hearing on any pro
posa! that does not meet the requirements of this section
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b) If the proposal is made by the Agency, the Institute.or a
Board Member. or if the Board authorizes a hearing. the
Chairman shall designate an attending Board Member.
and shall notify the proponent of such designation. A
Member of the Board may serve as Hearing Officer if
otherwise quslified. and such hearing peed Dol be
stiended by another Member of the Board.

¢} In the case of & proposed regulatory change under the
provisions of 35 I1}. Adm. Code 302.211(j! or 304.1411c),
the requirement of Section 102121(a) relauing to a
requirement of 200 signatures shall not apply; in such
case only 8 single hearing shall be required. to be held in
the ares to be affected.

d)  The Clerk shall forward a copy of sll proposed regula-
tions authorized for hearing to the Institute and. if not
proposed by the Agency. s copy to the Agency.

¢! The Board may consolidate two or more proposals for
purpose of hearings and decision.

Section 102.122 Notice of Hearing

8}  The Hearing Officer. after appropriate consultation with
the proponent. shall set & time and place for heanng.
which shall be within a ressonable time after the date on
which the proposa] was received by the Clerk The Clerk
shall give notice at least 20 days prior to the date of the
hearing as follows

1t To the proponent. by mail,

2" To all persons on the Board's mailing hist through
notice in the Board's Environmental Register or by
special mailing. snd

3" By public advertisement in a newspaper of general
circulation in the area of the state affected.

b’ The Board shall make available to any person copies of
propoeed regulations and supporting statements at the
time the hearing date is announced

¢t Hearings which are continued on the hearing record do
not require notice that complies with subsection 's°.

SUBPART C: DISCOVERY
Section 102.140 Discovery

The Board or the Hearing Officer on behalf of the Board may
1ssue subpoenas for attendance of a witness at 8 hearing under
this Part Subpoenas may include 8 command 1o produce books.
papers. documents. or tangible things designated therein and
reastonably necessary to resolution of the matter under con:

sideration Subpoenas shall conform to the requirements of Sec-
tion 103.163'b' and '

SUBPART D: HEARINGS
Bection 102.160 Authority of Hearing Officer

The Hearing Officer shall have the duty to conduct a fair hear:
ing. to take all necessary action to avoid delas. to mamntain
order. and 1o ensure development of a clear and complete record
He shall have all powers necessary 1o these ends including 'but
not limited 10! the authority to

8' Require prior submission of expert testimony and wrn
ten exhibits before hearing

b+  Require all parties 1o state their position with respect 1o
the proposal.

5

t!  Administer caths and affirmations,
d' Examine witnesses and direct witnesses to testify,
¢! Regulate the course of the bearing:

) Establish reasonsble limits on the frequency and dura-
tion of the testimony of any witness and Limit repetitious
or cumulative testimony; and

g' When so directad by the Board to issue an order requinng

the answering of interrogatories in the name of the
Board.

Section 102.181 Exsmination of Witnesses

a' Ezxamination of witnesses by any member of the Board.
by Board swuaff. by the Hearing Officer. by the proponent
of the regulations under consideration. by represenia-
tives of the Agency. by the Insutute. or by the Attornes
General shall be permitted Ressonable examination by
any other person shall be permitted by the Hearing
Officer. Repetitious examination may be limited by the
Hearing Officer.

b'  All witnesser at hearings shall be sworn.
Section 102.162 Prior Bubmissions

When prior submission of written testimony is required or ten:
dered. 10 copies shall be filed with the Cierk Rebuttaltesumory
and exhibits may slso be tendered 1n wniting. not later thar 14
daxs after the hearing on the direct testimony and exhibits
Notice of requirement for prior submission of written testimony
and exhibits shall be given to all persons required 10 be notified
by Section 102.122 not later than 21 days prier 10 the date that
the testimony 15 to be given.

Section 102.163 Written Submissions

Any person may make a written submission on sny proposal
within 14 davs of the close of the hearing or within 14 davs alter
regulation revision under Section 102.200 by filing 1t with the
Clerk and the parties. unlest otherwise specified or himited by
the Hearing Officer The record will remain open for statements
for 14 days following the close of the hearing unless the Heaning
Officer or Board directs otherwise

Section 102.164 Record

All testimony shall be recorded stenographically, When the
transcript is filed with the Clerk. the Heanng-Officer shall
receive and rule on corrections from any person who may
examine the transcript for sccuracy. Failure of any witness to
correct the transcript within 14 dayvs after its receipt in Board
offices shall constitute a waiver of any right 10 correct unless
undue prejudice results The transcript as so approved. all writ-
ten testimony. all exhibits offered in connection with the hear
ing. and 8ll written submissions filed with the Clerk under Sec.
tions 102 163 and 102.200 before or after the close of the heaning
shall constitute the record The Clerk shall cerufy the record 1o
the Board when 1t 15 complete

SUBPART E: ECONOMIC IMPACT HEARINGS

Section 102.180 Hearings on the Economic Impact Study
of New Proposals

a' The Board before the final adoption of any proposed
refulations or amendment to existing regulations. shall
conduct hearings on the economic impact study on such
proposals
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b!  The provisions of this Part shall govern all beanings held
pursuant to this secuion.

¢)  Hearings held pursuant to this section may be consoli-

dated with any other hearings held pursuant to this Pari.

Bection 102.181 Hearings on the Economic Impact Study
of Existing Regulations

a) Within a reasonable time, but not longer than 120 days.
sfter each sconomic impact study bas been filed. the

Board shall conduct public hearings throughout the
State on such study.

b}  The provisions of this Part shall govern all hearings held
pursuant to this section.

¢} Upon conclusion of the hearings. the Board shall publish
its findings and conclusions on the aress covered by the
study and the testimony received by the Board.

d'  The Board shall also specifically determine whether, asa
result of its Nindings and conclusions. any regulations of
the Board shall be modified or eliminated.

e! If the Board concludes that modification or elimination
may be necessary. 1t shall propose such modification as

regulstions and conduct further hearings on said
mod:fication

{1 Any such proposed modification shall not require any
sdditional economic impact study

SUBPART F: BOARD ACTION
Section 102.200 Revision of Proposed Regulations

a' Afier a rulemaking hesring. the Board may revise the
proposed regulations before adoption 1n response to sug-
gestions made at the hearing and written submissions
received subsequent thereto. without conducting a
further hearing on the revisions The Board shall specify
the portions of the lnal form of the regulations that
differ from the proposal on which the hearing was held.
shall send such statement of revisions to persons heard
on the original proposal. and shall give notice 1o all per-
sons on the Board's mailing hist that such a statement is
available Any person may make a written submission
concerning any revision by filing 1t with the Clerk within
14 dars after such notice The Board, in its discretion and
in response 10 the writien comments submitted on the
proposed {ina! drafi. may make further revision on the
proposed regulation Such final regulstion may be
adopted without further hearing or publication in the
Environmental Register.

b' The Board may modi{y and subsequently adopt sny pro-
posed regulstions or amendments to existing regulstions
without any additional economic impact study, provided
that. such modification by the Board does not signifi-
canth” alter the intent and purpose of Lhe proposed
regulation which was the subject of the economic impact
study.

Section 102.20]1 Notice of Adopted Regulations

Any person heard on the originsl proposal. who has submitted his
name and address to the Cierk or 15 on the Board's mailing hist.
shall be given notice of the Board's final action The Clerk shall
file an affidavit of comphance with this section The Board shall

publish a written opinion s1ating its reasons supporuing the
regulations as adopted

BUBPART G: OTHER PROCEEDINGS
Bection 102.220 Otber Proceedings

The Board may conduct such other nonadjudicative or informa-
tiona} hearings as may be pecessary to accomplish the purposes
of the Act. Such other hearings shall be conducted according to
these rules to the extent applicable.

APPENDIX
OLD RULE NUMBERS REFERENCED

The following table is provided to aid in referencing old Board rule
aumbers to section Rumbers pursuant fo codificgtion.

Chapter 1: Procedural Rules 35 11l. Adm. Code
Parts 101107
Part I1: Regulstory and other Part 102: Regulatory

Non-sdjudicative and other
hearings and Non-sdjudicative
Proceedings hearings and
Proceedings
Rule 201 . .. iiiiniiinnnnnnn. Bection 102.10)
Rule 202 ... ivviiininiiennnn Section 102 102
Rule 203 ... iiniiiiiiiiiinns Section 102 120
Rule204 . ..oieiinininninns Section 102.121
Rule 205 ... ..., Section 102 122
Rule206 ...........cooiinnn. Bection 102 160
Rule 207 ... .. ... ... ..... Section 102 140
Rule208 ... ....... ... ..ccc..n Section 102.16}
Rule209 ..........cciiinnnnn Section 102.162
Rule 210 ... iiiiiiiiiiainnen Bection 102.163
Rule 211 ... ... o iiiiiiainnn, Section 102 164
Rule212 ................. .....8ection 102.200
Rule 213 ... iiiiiiieinnnnn Section 102.201
Rule 214 .. ......oiiiiiiiiann. Section 102.180
Rule 215 ... iiiiiiiiniann. Section 102.181
Rule216 ... Section 102.220
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TITLE 35: ENVIRONMENTAL PROTECTION
BUBTITLE A: GENERAL PROVISIONS

CHAPTER §: POLLUTION CONTROL BOARD

PART 103
ENFORCEMENT PROCEEDINGS
SUBPART A: GENERAL PROVISIONS

Bection

103.101  Applicability

SUBPART B: COMPLAINT,SERVICE AND
AUTHORIZATION OF HEARING

Section

103.120 Who May Initiate

103.121 Parties

103.122 Notice, Formal Complaint, and Answer
103.123 Bervice

103.124 Autborization of Hearing

103.12% Notice of Hearing

SUBPART C: MOTIONS, JOINDER AND INTERVENTION

Section
103.140 Motions and Responses
103.141 Consolidation and Severance of Claims and
Joining Additional Parties
103.142 Intervention
103.143 Continuances
SUBPART D: DISCOVERY. ADMISSIONS
AND SUBPOENAS
Section
103.160 Prehearing Conferences
103.161 Discovery
103.162 Admissions
103.163 Subpoenas

SUBPARTE: SETTLEMENT PROCEDURE

Bection

103.180 Settlement Procedure

BUBPART F: CONDUCT OF HEARINGS AND

RULES OF EVIDENCE

Bection

103.200 Authority of Hearing Officer

103201 Autbority of Board Members and Board
Assistants

103.202 Order of Enforcement Hearings

103.203 Conduct of Hearing

103.204 Admissible Evidence

103.205 Written Narrative Testimony

103.206 Official Notice

103.207 Viewing of Premises

103.208 Admission of Business Records in Evidence

103.209 Examination of Adverse Party or Agent and
Hostile Witnesses; Compelling Appearance
Thereof at Hearing

103.210 Amendment and Variance

SUBPART G: POST-HEARING PROCEDURES

Section

103.220 Default

103.221 Transcript

103.222 Record

103.223 Briefs and Oral Argument

103.224 Contents of Board Opinions and Orders

SUBPART H: RELIEF FROM FINAL ORDERS

Bection
103.240 Motion Subsequent to Entry of Final Order
103.241 Relief from Section 103.224 Fina) Orders

Appendix Old Rule Numbers Referenced
AUTHORITY: Authorized by Section 26 of the Environmental Pro.

- gection Act (1l Rei. Stot 1878, ¢ch 111 172, par. 1026, and 1mple-

menting Sections § and 31 through 33 of the Illinois Environmental
Protection Act (11l Rev. Star 1879, ch 111 172, pars. 1005 and
1031 through 1033/.

SOURCE. Filed with Secretary of State January 1, 1978, amended
4 1lL Reg. 38, page 285, effective September 12, 1980, amended 5
Il Reg 14146, effective December 3, 1881, codified 6 ]Il Reg 8357

SUBPART A: GENERAL PROVISIONS
Bection 103.101  Applicability

The Rules in this Part apply where applicable to proceedings to
adjudicate alleged violations of the Environmental Protection
Act (Act), regulations. orders of the Board, permit appeals. and
variance petitions. Unless the contrary is clearly indicated. all
references to “Parts” or "Sections™ are 1o Illinois Administrative
Code. Title 35 Environmental Protection. For example. “Part
309" is 35 111. Adm. Code 309. and “Section 309.1017 s 35 111
Adm. Code 305.101.

SUBPART B: COMPLAINT, BERVICE AND
AUTHORIZATION OF HEARING

Section 103.120 Who May Initiate
An enforcement proceed:ng may be commenced by any person
Section 103.121 Parties

8} The person initiating an enforcement proceeding shall be
designated the complainant. Any adverse party shall be
designated the respondent.

b} Misnomer of 8 party is not & ground for dismissal. the
name of any party may be corrected at any time

¢} I a complete determinstion of s controversy cannot be
had without the presence of other parties. the Board or
Hearing Officer shall order them to be brought in 1f a
person not 8 party has an interest which the order may
affeci. the Board or Hearing Officer may order him to be
made a party. Service of process and subsequent plead:
ings shall be had as directed by Section 103.123.

Section 103.122 Notice, Formal Complaint, and Answer
2) An enforcement action shall be commenced by the sen
ice of a notice and formal complaint upon all respondents

and the filing of 10 copies of the notice a*.d formal com
plaint with the Clerk.
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b

c)

d)

The notice shall be directed to the respondents potiflying
them of the filing of the accompanying complaint and
that they may be required to attend s bearing st a date
set by the Board.

The ‘ormal complaint shall contain:

1) A reference to the provision of the Act and reguls.
tions which the respondents are alleged to be viciat-
ing;

2)  The dates. Jocation. events. nature, extent. dura-
tion. and strength of discharges or emissions. and
consequences alleged to constitute violations of the
Act and regulations. The complaint shall advise
respondents of the extent and nature of the alleged
violstions to reasonably allow preparstion of a
defense, and

3) A concise statement of the relief which the
complainant seeks.

Respondent may file an answer within 30 days of receipt
of the complaint. All materia) allegations of the com-
plaint shall be taken as denied if not specifically admit-
ted by the answer, or if no answer is filed Any facts con:
stituting an affirmative defense which would be likely to
take the complainant by surprise must be plainly set
forth prior to hearing in the answer or in 8 supplementa)
answer {iled pursuant to Section 103.210(b.

(Source: Amended 5 11l Reg 14146, effective December 3, 1981+

Section 103.123  Service

al

¢l

Section 103.124

al

A copy of the notice and complaint shall either be served
personally on the respondent or his suthorized agent. or
shall be served by registered or certified mail with return
receipt signed by the respondent or his authorized agent.
Proof shall be made by affidavit of the person making
personal service. or by properly executed registered or
certified mail receipt Proof of service of the notice and
complaint shall be filed with the Clerk immediately upon
completion of service.

After notice and complaint. a)} pleadings. motions. and
discovery notices and all other notices shall be served
personally or by First Class United States mail. and 10
copies of pleadings and motions shall be filed with the
Clerk with proof of service Two copies of any discovery
motion. depos:lion. interrogatories. answer to nter

rogatories. or subpoens shall be filed with the Clerk with
proof of service

Service by mail is presumed complete four days after
mailing

Authorization of Hearing

The Clerk shall assign » docket number to each com-
plaint filed deposit the complaint and nouice in the
Board's files. and distribute copies to each Board Mem-
ber. If the complaint 15 filed by a person other than the
Agency. the Clerk shall sisc send a copy 1o the Agency,
the Chairman shall place the matter on the agenda for
Board determinstion whether the complaint is du.
plicitous or frivolous If the Board rules that the com.
plaint 15 duphicitous or frivolous. it shall enter an order
seiting forth its reasons for so ruling and shall notify the
parties of 1ts decision If the Board rules that the com
plaint is not duphicitous or frivolous this does not pre
clude the NHling of motions regarding the insufficiency of
the pleadings

1f the Board rules that the complaint 15 not duphlicitous or
frivolous. or if the complaint is filed by the Agency, the

Chairman shal) designate & Hearing Officer and the
Clerk shall notify the parties of such designation. The
Hearing Officer may be a Member of the Board if other.
wise qualified.

Section 103.125 Notice of Hearing

a)

b!

e)

d)

e}

n

The Hearing Officer, after appropriate consultation with
the parties. shall set & time and place for hearing to be
beld within 90 days after the filing of the complaint
unless the Board orders otherwise.

The hearing shall be held in the county in which the
alleged violation occurred or in such other county as the
Hearing Officer shall for stated cause designate. The
Clerk shall give notice of the hearing at least 21 davs
before the hearing to:

1) All persons on the Board's mailing list by notice in
the Board's Environmental Register, or by special
mailing. and

2)  Except when the Agency is complainant. by public
advertisement in a newspaper of general circula-
tion in the county in which the cause of action
arose.

The Hearing Officer shall give notice of the hearing at
Jeast 2] days before the hearing. to the parties in accord-
ance with Section 103.123b!.

The Agency. when complainant. shall give notice of each
complaint and hearing at jeast 21 days before the hear-
ing

1! Any person who has complained to the Agency with
respect Lo respondent within six months preceding
the date of the complaint.

2 Any person in the county in which the alleged
offending activity occurred who has requested
notice of enforcement proceedings.

81 The pubhic. by public advertisement in a newspaper
of general circulation in the county in which the
cause of action arose; and

4!  Such other persons as required by law.

Failure to comply with the provisions of this section ma:
not be used as » delense to an enforcement action. but
any person sdversely affecied by _such failure of com.
pliance may upon motion to the Hearing Officer have the
hearing postponed if prejudice 15 shown.

Whenever a proceeding before the Board may affect the
right of the public individually or coliectively to the use
of community sewer or water facilities provided by »
municipally owned or publicly regulated company. the
Board shall at least 30 dsys prior 1o the scheduled date of
the first hearing in such proceeding. give nouice of the
date. time. place. and purpose of such hearing by pubhic
advertisement in a newspaper of general circulation Iin
the ares of the State concerned

SUBPART C: MOTIONS. JOINDER AND INTERVENTION

Section 103.140

al
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Motions and Responses

All motions preliminary to a hesring shall be presented
to the Board or to the Hearing Officer at least 14 day-
prior to the date of the hearing. or on such other date a-
the Hearing Officer or the Bourd shall designate All
motions by respondent to dismise or strihe the complaint
or challenging the jurirdiction of the Board shall be filed
within 14 day» afier receipt of complaint. shall be



b)

¢)

)

f

directed w the Board and shall be disposed of prior two
bearing on the complaint, subject. however, to subsec-
tions {e! and (i). Motions by complainant to voluntarily
dismiss an action against any or all parties as to any or
all claims shall be directed to the Board and may be
made orally upon the hearing record, or may be made in
writing at any time prior to issuance of the Board's deci-
sion. All motions must be served on all parties. including
the Agency and its representative and the Hearing
Officer designated by the Board, with proof of service.
Oral argument on motions before the Board shall be per-
mitted only by order of the Board.

Unless made orally on the record during s bearing or
uniess the Hearing Officer directs otherwise, a motion
shall be in writing. shall state the ressons for and
grounds upon which the motion is made, and may be

sccompanied by any affidavits or other evidence relied

on and. when appropriate. by a proposed order. All writ-
ten motions by complainant to voluntarily dismiss an
enforcement action shall be accompanied by affidavit
attesting to the truth of the facts alieged.

Within 7 days after service of a written motion. or such
other period as the Board or Hearing Officer may
prescribe. s party may file » response in support of or in
opposition to the motion. accompanied by affidavits or
other evidence. If no response is filed. the parties shall be
deemed to have waived objection to the granting of the
motion. but such waiver of objection does not bind the
Board in its determination The moving party shall not
have the right to reply, except as permitted by the Hear-
ing Officer or the Board.

No oral argument will be heard on & motion before the
Board unless the Board so directs. A written brief may be
filed with a motion or an answer to a motion. stating the
arguments and authorities rehed on.

The Hearing Officer shall rule upon all motions. except
that he shall have no authority to dismiss. or rule upon »
motion to dismiss or decide a proceeding on the merits. or
for failure to state a claim, or for want of jurisdiction. or
to strike any claim or defense for insufficiency or want of
proof. The Hearing Officer shall refer any such motions
to the Board. pursuant to paragraph ia!. Notwithstand-
ing the provisions of paragraph (a! above. the Board in
its discretion. may direct that hearing on the proceeding
be conducted and. in its discretion. may take all motions
directed to it with the case. This conditional ruling by
the Board shall not foreclose s party from advancing the
same contentions as to jurisdiction or adequacy of the
complaint upon the completion of the hearing. When rul-
ing on s motion by complainant for voluntary dismissal
of an action the Board shall. for reasons stated in its
Order. dismiss the action without leave to reinstate if
justice so demands Among the lactors 1o be considered
in making such s determination are evidence and argu-
ments concernming the action’s age and procedura! histo-
ry. and the prejudicial effects. if any. of dismissing the
sction with leave o reinstate

No interlocutory appeal of 8 motion mayv be taken to the
Board from a ruling of the Hearing Officer. except by
allowance of the Board after motion filed by & party or
the Hearing Officer When in the judgment of the Hear-
ing Officer prompt decision is necessary to prevent harm
to the public interest or w avoid unusual delay or
expense. the Hearing Officer may refer the ruling
promptly to the Board and notify the parties either by
announcement on the record or by written notice if the
hearing 15 not in session.

Rulings of the Hearing Officer may be reviewed by the
Board after conclusion of the hearing. but will be set
aside only to avoid material prejudice to the nights of &

b

D

litigant. The Hearing Officer, if & member of the Board,
may vole upon motions to review his rulings as Hearing
Officer.

Unless ctherwise provided berein or ordered by the
Board, neither the filing of 8 motion nor the certification
of a question to the Board shall stay the proceeding or
extand the time for the performance of any act.

Any party may participate in the proceedings without
forfeiting any jurisdictional objection, if such objection
is raised at or before the time the respondent files his
initial pleading or motion, or, if no pleading or motion is
made, within 14 days after receipt of complaint All
jurisdictional objections shall conform to the require-
ments of subsection (al.

Source: Amended 5 Il Reg 14146, effective December 3, 1951

Section 103.141

Consolidation and Severance of Claims
and Joining Additional Parties

In the interest of convenient. expeditious, and complete deter:
mination of claims, the Board may consolidate or sever enforce.
ment, variance, permit or other adjudicative claims involving
any number of parties. and may order additional parties to be
brought in pursuant to the provisions of Section 103.121t¢c).

Section 103.142 Intervention

a)

b

¢!

a

Upon timely written application and subject 1o the
pecessity for conducting sn orderly and expeditious hear-
ing. the Hearing Officer shall permit any person tointer-
vene in an enforcement proceeding when either of the
following conditions 15 met:

1) Theapplicant is so situsted that he may be sdverse.
ly affected by a final order of the Board. or

2)  An applicant’s claim or defense and the enforce-
ment proceeding involve 8 common question of law
or fact.

Ten (10} copies of a petition for intervention shall be
filed with the Board and the applicant shall also serve
copies on each party not later than 48 hours prior to the
date set for hearing The Hearing Officer may permit
intervention at any time before the beginning of the
bearing when good cause for delay is shown Upon
allowance of intervention the Hearing Officer shall
potify the parties and the Clerk and may allow » contin-
uance of the hearing to enable gdequate pre-hearing pro-
cedures as justice may require.

An intervenor shall have all the rights of an original par-
ty. except that the intervenor shall be bound by orders
theretofore issued and shall not raise issues which
actually were raised or were required to be raised at an
sarlier stage of the proceeding

Whenever a proceeding before the Board may affect the
right of the public individually or collectively 10 the use
of community sewer or water facilities provided by a
municipally ewned or publicly regulated company. all
persons claiming an interest shall have the night toanter.
vene as parties pursuant to this section and present evy.
dence of such social and economic impact

Section 103.143 Continuances

A motion for continuance for any enforcement. variance
or permit appeal proceeding shall be granted by the
Hearing Officer whenever justice may require Al
motions for continuance muat be supported by an
affidavit or writien motion before the Hearing Officer by
the person or persons having knowledge of the facts sup-
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porting the motion. Provided. bowever. that if the Board
determines. in its discretion. that any variance petition.
permit appeal. or enforcement case is not proceeding
expeditiously to a conclusion. the Board shall order such

actions as it deems sppropriate to reach an sxpeditious
conclusion.

No continuance shall be granted to the petitioner for any
wvariance or permit appeal proceeding uniess the deadline
for fina] Board sction, whenever applicable. is extended
by the petitioner for a like period. as » minimum

Source: Amended 4 Ill. Reg 39. poge 285. effective September 12.

1880,

SUBPART D: DISCOVERY, ADMISSIONS
AND SUBPOENAS

Section 103.160 Prebearing Conferences

Section 103.16)

Upon written notice by the Hearing Officer in any pro-
ceeding parties or their atiorneys mav be directed to
sppear atl s specified time and place for a conference.

prior to or during the course of hearing for the purposes
of.

1 Simphfving the 1ssues,

2° Amending the pleadings for clarifications.
amphficsation. or imitation

3 Masaking admissions of facts or stupulating tc the
admussibility of any matters to expedite the hear.
Ing.

4'  Limiung the number of witnesses.
5  Exchanging prepared testimony and exhibits. and

6+  Aiding in the ssimphfication of the evidence and dis
position of the proceeding

Action taker 31 the conference shall be noted in the
hearing record. unless the parties enter upon written
stipulation as to such matters or agree 108 statementiin
another appropriate ruling

Discovery

Regarding any matter not privileged the Hearing
Officer shali order discovery upon the written request of
any party when parties cannot agree on the legitimate
scope of discovery It 1s not a ground for objection that
the testimony will be inadmissible at hearing if the
informatior. sought sppears reasonadly calculsted to
lead 1o the discovery of admissible evidence or is relevant

10 the subject matterinvolvedn the pending action The
Hearing Officer shall order. ;

1+ The production of the identity and Jocation of per.
20ons havirng knowledge of relevant facts

2 The taking of the deposition of any witnes: includ.
ing expert witnesses expected to testifyv at the hear.
ing

3 The taking of the interrogatory of any party

4' The production of evidence under the contrul or
possession of any party for the purposes of inspec
tion and where necessary for purposes of copying or
duplhication Thus shall include the right of reasona
ble inspection of premises of any parny

The Hearing Officer mav at any time on hir own imitia-
tive or on motion of any Party or witness. make 8 protec

el

e\

f:

ht

tive order as justice requires. denving. limiting. cond:-
tioning or regulating discovery 1o prevent unreasonable
delay. expense. harassment. O oppression. Or 10 protect
materials from disclosure by the party obtaining such
materials connistent with the provisions of Secuons 7
and 7.1 of the Act.

All depositions and interrogatories taken pursuant to
this section shall be for purposes of discovery only. excep:
as herein provided Depositions snd interrogatories may
be used for purposes of impeachment and as sdmissions
of the deposed or interrogated person Upon apphication
to the Hearing Officer either before or after the 1aking of
such deposition or interrogatories and upon a showing at
the ume of the hearing that the person deposed or inter:
rogated will not be available to paruicipate in the hear.
ing because of death. age. sickness. infirmity. sbsence
from the country or other exceptiona] circumstances. the
Hearing Officer may order that the deposition or inter-
rogatories be used st evidence in the heanng

Upon transcription of the deposition. 3t shall be made
available to the deponent for examination. unless his sig-
nature is waived by him and by the parties who are
represented at the deposion Any changes in form or
substance which the deponent desires 10 make shall e
entered upon the deposition by the Hearing Officer with
s statement of the reasons given by the deponent making
them. The deposition shall then be signed by the depo:
nent unless he 15 ill or cannot be found or refuses 1o sign.
in which event the Hearing Officer’s certificate shall
state the reason for the omission of the nignature

A party at hearing may exclude by objection those por-
tions of any deposition which contain evidence tha:
would be excluded if the witness were testifyving 1n per
son

All objections 10 rulings of the Hearing Officer sha!l be
made in the record When in the judgment of the Hear-
ing Officer prompt decision by the Board 1 necessary the
Hearning Officer may request the Bosrd to rule on the
objection The Board shall grant or deny the objectior or
in 1ts discretion rule that the Hearing Officer's ruling be
conditionally upheld and take the objection with the
case Any ruling by the Board to grant or deny the objec-
tions or to conditionally uphold the ruling of the Heaning
Officer shall not rehieve the objecting party of otherwise
complying with the requirements of Secuion 103.140 ¢

Subsections 103 140'b'. «¢c*. 1d". rer. g 'h*, and 11" shall
apply regarding procedures for ruling on objection:

Failure to comply with any ruling shall subject the per-
son to sancuons under Part 107

Section 103.162 Admissions

at

c!

Request for Admission of Fact A party may serveon any
other pariy. no sooner than 21 davs afier filing of the
complaint. a written request for the admission by the lat-
ter of the truth of any specified relevant fact se: forthin
the request

Reguest for Admission of Genuineness of Document A
pariy may serve on any other party. no sooner than 21
davs after filing of the complain:. a written request for
sdmission of the genuineness of any relevant documenits
described in the request Copies of the documernt shall be
served with the reguest uniess copier harve already beer
furnished

Admission in the Absence of Denja! Eachof the matier:
of fact and the genuinene-» of each document of which
admiscion 1s requested s admitted unles» withir 20 davs
afier service thereol. the pariy 10 whom the request -
direcied serves upon the paris requesting the admissior
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aither a sworp statement denying specifically the mat-
ters of which admission is requested or seiting forth in
detail the ressons why be cannot truthfully sdmit or
deny those matiers or written objections on the ground
that some or all of the requested sdmissions are priv-
fleged or irrslevant or that the request is otherwise
fmproper in whole or in part If written objections to a
part of the request are msade. the remainder of the
request shall be azswered within the period designased
o the request. A denial shall fairly meet the substance of
the requested admisaion. If good faith requires that a
party deny only a part, or requires qualification, of a
msatter of which an sdmission is requested, he shall
specifly s0 much of it as is true and deny only the
remainder. Any objection to & request or to an answer
shall be beard by the Hearing Officer upon prompt notice
and motion of the party making the request.

Effect of Admiasion. Any admission made by a party pur-
suant to request under this section is for the purpose of
the pending action only. It does not constitute an admis-
sion by him for any other purpose and msy not be used
against him in any other proceeding.

Expenses of Refusal to Admit. If a party, after being
served with s request to admit the genuineness of any
documents or the truth of any matters of fact, serves s
sworn denial thereof, and if the party requesting the
admissions therealter proves the genuineness of the
document or the truth of the matter of fact, be may apply
to the Board for an order under Part 107.

Section 103.163 Subpoenss

al

b}

Upon timely motion to the Board by any party. or on
motion of the Hearing Officer or the Board. the Hearing
Officer or the Board shall issue a subpoena for attend-
ance at a deposition or a hearing. The subpoens mayv
include a command to produce evidence reasonably
necessary to resolution of the mstter under considers-
tion. subject to the lim:tations on discovery prescribed by
this Chapter A copy of the subpoens shall be served upon
the Clerk for Board files 1f the witness is a non-resident
of the state. the order may provide such terms and condi-
tions in connection with his appearance at the hearing as
are just, including payment of hus reasonable expenses

Every subpoena shall state the title of the action and
shall command each person w whom it is directed to
attend and give testimony st the time and place therein
specified

The Hearing Officer or the Board. upon motion made
promptly and in any event a1 or before the time specified
in the subpoens for compliance therewith, may quash or
modify the subpoens if it is unreasonabie and oppressive.

Failure of any witness to comply with s Board subpoena
shall subject the witness to sanctions under Part 107.

SUBPART E: SETTLEMENT PROCEDURE

Section 103.180 Settiement Procedure

Yy

No case pending before the Board shall be disposed of or
modified without an order of the Board All parties to
any case in which a settiement or compromise 13 pro-
posed shall file with the Hearing Officer at the time of
the scheduled hearing a wnitten statement. signed by the
parties or their suthorited renresentatives, outhming the
pature of. the ressons for. and the purpose 10 be

accomplished by the setilement. Such statement shall
contain

11

b}

¢}

1) A full stipulstion of all material facts pertaining to
the nature, extent, and causes of the allieged viola.
tions;

2)  The nature of the relevant parties’ operations and

eontrol equipment;

3)  Any explanstion for past failures to comply and an
assessmnent of the impact on the public resulung

from such noocomplisnce;

4}  Details as to future plans for complisnce, including
s description of additional control measures and the
dates for their implementation, and

5) The proposed penalty.

When the parties submit a proposed settlement or
stipulation to the Hearing Officer, the Hearing Officer
shall conduct & hearing in which all interested persons
may testify with respect to the nature of the alleged
violation and its impact on the environment, together
with their views on the proposed stipulation and settle.
ment. The Hearing Officer shall transmit such record of
bearing to the Board. together with all exhibits.

The Board shall consider such proposed settlement and
stipulation and the bearing record. The Board may
sccept, suggest revisions in, reject the proposed settle.
ment and stipulation, or direct further hesrings as 1t
appears appropriste Where an NPDES (National Pollu-
tant Discharge Eliminstion System) permst is involved
in the settlement. notice of hearing shall be published in
the Environmental Register at least 30 days prior to
such hearing.

SBUBPART F: CONDUCT OF HEARINGS AND
RULES OF EVIDENCE

Bection 103.200 Authority of Hearing Officer

The Hearing Officer shall have the duty to conduct 2 fair hear-
ing. to take all pecessary action to avoid delay. 16 maintain
order. and o ensure development of a clear and complete record
He shall have all powers necessary to these ends including (but
not limited 10! the authority to:

a)
»!

¢}

a4

¢

1Y

1ssue discovery orders:
Rule upon objections to discovery orders.

Make such protective orders as justice requires. denying.
limiting. conditioning or regulating discovery to prevent
unreasonsble delay. expense. harassment. or oppression.
or to protect materials from disclosure by the party
obtaining such materisls;

Hold pre-hearing conferences for settlement. simplifica-
tion of the issues, or any other proper purposes.

Adm:nister oaths and alfirmations:

Rule upon offers of proof and receive evidence and rule
upon objections 10 the introduction of evidence. subject
to Section 103.203,

Regulate the course of the hearings and the conduct of
the parties and their counsel,

Examine witnesses for the sole purpose of clanfving the
record established by the parties at the hearing When
any party is nol represented by counsel. the Hearing
Officer may examine and cross examine any witness 0
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insure s clear and complete record. However. the Hear.
ing Officer may not exclude exhibits or other testimony
#s & result of bis examination unless sll parties so agree,

i) Esxcept as otherwise provided, consider and rule as

justice may require upon motions appropriate to an
sdjudicative proceeding.

Bection 103201  Authority of Board Members and Board

Assistants

Any Board Member or assistant to the Board Member present at
the hearing may advise the Hearing Officer and may interrogate
witnesses but shall not have the suthority to rule on objections
or motions or to overrule the Hearing Officer during the hearing.

Section 103202 Order of Enforcement Hearings

The following shall be the order of all enforcement hearings. sub-
Ject to modification by the Hearing Officer for good cause:

a! Presentation. argument. and disposition of motions
preliminary to a hearing on the mernits of the matters
raised 1n the complaint,

b' Presentation of opening statements.
¢! Complainant’s case in chief;

di Respondent’s case in chief;

¢! Complainant’s case in rebuttal,

f) Statements from interested citizens. as authorized by the
Hearing Officer,

g' Complsinant's opening argument. which may include
legal argument.

h' Respondent’s closing argument. which may include legal
srgument,

i' Complainant's closing srgument. which may include
legal argument.

j' Presentstion and argument of all motions prior to sub-
mission of the transcript to the Board, and

k' A schedule for submission of briefs to the Board.

Section 103.203 Conduct of Hearing

a'  All hearings under this Part shall be public. and any per-
son not a party and not otherwise a witness for a party
may submit writien statements relevant to the subject
matter of the hearing Any person submitting such »
statement shall be subject to cross-examination by any
party. If such person is not available for cross-examina-
tion upon timely requesi. the written statement mayv be
stricken from the record The Hearing Officer shall per-
mit sny person to offer reasonable ors! tesumony
whether or not a party to the proceedings

b' All witnesses shall be sworn

¢! Whenever a proceeding before the Board may affect the
right of the public individualiy or coliectively to the use
of community sewer or water facihiies provided by s
municipalls owned or publicly regulated company. ev:-
dence of any social and economic impact which would
result from restriction or denial of the nght to use such
facilities shall be admissible in such proceeding The
Hearing Officer shall allow all persons claiming an
interest to intervene ss parlies pursuant to Section

103 142 and to present evidence of such socia! and
economic impact

d!  Upon the conclusion of the hearing. the Hearing Officer
shall make s statement as to the credibility of witnesses
This statement shall be based upon his legal judgment
and experience and shall indicate whether he finds cred.
ibility to be at issue in the case and if so. the reasons
why. This statement shall become s part of the officia!
record and shall be transmitted by the Hearing Officer to
each of the parties in the case. No other statement shall

be made or be appropriste unless otherwise ordered by
the Board.

Section 103204 Admissible Evidence

8} The Hearing Officer shall receive evidence which is
admissible under the rules of evidence as applied in the
Courts of Illinois pertaining to civil actions excep! as
these rules otherwise provide The Hearing Officer may
receive evidence which is material. relevant. and would
be relied upon by reasonably prudent persons in the con.
duct of serious affairs provided that the rules relating 10

privileged communications and privileged topics shall be
observed.

bl When the admissibility of evidence depends upor an
srguable interpretation of substantive law. the Heaning
Officer shall sdmit such evidence.

¢} Upon stipulation of the parties. the Hearing Officer may
order the record of any relevant prior proceeding before
the Board or part thereof incorporated into the record of
the presen: proceeding Accordingly. the Hearing Officer
shall direct the Clerk to physicaliy incorporate the entire
or appropriate portions of the record constituting such
prior proceeding into the present proceeding

d' Relevant scientific or technical articles. treatires or
materials may be introduced into evidence subject to
refutation or disputation through any introduction of
comparable documentary evidence or expert testimon)

Section 103.205 Written Narrstive Testimony

Written narrative testimony may be introduced by s party in a
hearing only if provided 1o all other parties of record prior to the
date of the hearing and only after the opposing parties have had
sn opportunity to object to all or portions of the writter
testimony and to obtain a ruling on said objections prior 10 115
introduction The person on whore behalf the testimony is sudb-
mitted shall be available at hearing for cross-examination

Bection 103.206 Official Notice

Official notice may be taken of atl facts of which judicial notice
may be taken and of other facts within the specialized
knowledge and experience of the Board

Section 103207 Viewing of Premises

Upon motion of any party or upon the Hearing Officer’'s own
motion. the Hearing Officer and any Board Members present
may view the premises in question to establish & more com-
prehensive record but no such viewing by Jess than the whole
Board shall be made if any party obyects No stenographic record
need be taken of what transpires at the viewing.

Section 103.208 Admission of Business Records in
Evidence

Any writing or record. whether in the form of anv entry in a book
or otherwise made as a memorandum or record of any act. trans.
sction. occurrence. or event. shall be admissible as evidence of
the act, transaction. occurrence. or event To be admissible the
writing or record shall have been made in the regular course of
any business. provided 11 was the regular course of the business
to make such 8 memorandum or record at the time of such anact
transaclion. occurrence. or event or within a reasonable time
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thereafter. All other circumstances of the making of the writing
or record, including lack of persona] knowledge by the entrant or
maker, may be shown to affect its weight, but shall not affect its
pdmissibility. The term “business™, as used iv this rule. includes
business, profession, occupation, and calling of evary kind.

Section 103209 Examination of Adverse Party or Agent
and Hostile Witnesses; Compelling
Appearance Thereof at Hearing

8} Upon the hearing of any action, any party thereto, or any
person for whose immediate benefit the action is
prosecuted or defended, or the officers, directors, manag-
ing agents or foreman of any party to the action. may be
ealled and examined as if under cross-examination at the
instance of any adverse party. The party calling for the
examination may rebut the testimony given by counter-
testimony and may impeach the witness by proof of prior
inconsistent statements.
b} 1f the Hearing Officer determines that a witness is
hostile or unwilling. the witness may be examined by the
party calling him as if under cross-examination.
¢)  The party calling an occurrence witness. upon the show-
ing that he called the witness in good faith and is
surprised by his testimony. may impeach the witness by
proof of prior inconsistent statements.
d!  The appearance at the hearing of a party or a person who
at the time of the hearing is an officer. director or
emplovee of 8 party msy be required by serving the party
with a notice designating the person who is required to
appear If the party or person is a pon-resident of the
State, the Heaning Officer shall provide by order such
terms and conditions in connection with his appearance
at the hearing ss are just. including payment of his
reasonable expenses The notice also may require produc-
tion at the hearing of documents or tangible things.

Section 103.210 Amendment and Variance
a8} Proof may depart from pleadings and pleadings may be

amended to conform to proof. sc long as no undue

surprise results that cannot be remedied by a contin.
usnce.

Atany time prior to commencement of hearing and prior
to the close of hesring. the Hearing Officer may upon
motion of a party permit a supplemental pleading set-
ting forth continuing transactions or occurrences which
have continued or occurred subsequent to the date of the
filing of the initial pleading or any amendment thereto,
80 long as no undue surprise results that cannot be
remedied by a continuance.

SUBPART G: POST-HEARING PROCEDURES

Section 103.220 Default

Failureof a party to appear on the date set for hearing or failure
to proceed as ordered by the Board shall constitute a default. The

Board shall thereafter enter such order as appropriate. ss himited

by the pleadings and based upon the evidence introduced st the
hearing.

Section 103.221 Transcript
a8} The Board shall provide for or arrange s court reporter
who shall transcribe the entire hearing Seven (71 copies.
of which one (1) must be an oniginal, of the transcript
shall be filed with the Board within 15 days foliowing the
close of the heanng
b}

Any party or withess may correct the transcript. as pro-
vided in Secuion 102.164

13

Bection 103.222 Record

The transcript of the bearing approved by the Hearing Officer
and sl exhibits shall constitute the record. The Clark shall cer-
tify the record to the Board when it is complete.

Section 103223  Briefs and Oral Argument

The partiss may submit briefs to the Board within 14 days after
receipt of fina] tranacripts in Board offices or such other reasona-
ble time as the Hearing Officer shall determine consistent with
the Board's responsibility for expeditious decision and the needs
of the parties under Section 103.202(k). Upon request at the time
of the submission of briefs or on its own motion, the Board may
permit oral argument by the parties before the whole Board.

Section 103.224 Contents of Board Opinions and Orders

The Board shall prepare s written opiniod and order for all fina!l
determinations which shall include:

a) Findings of fact (with specific page relerences to prin-
cipal supporting items of evidence in the record: and con.
clusions of law (supported by adequsate reasoning’ on all
material issues.

b) The final order or determination of the Board. The Board
Order may include any or all of the following:

1) A direction to cease and desist from violations of
the Act or of the Board's rules and regulations,

2)  The imposition of money penalties in such amounts
a3 appropriste in ssch case,

3)  The grant, denial, or revocation of a variance,

4)  The grant. denial, or revocation of & permit,

8) ‘The posting of sufficient performance bond or other
security ss provided by the Act to assure the correc-
tion of such violation within the time prescribed.
and

6) Such other order that may be appropriate.

¢) The Clerk shall publish the order and opinion with the
vote of each Board Member recorded and shall notify the
parties required to be notified of the hearing from which
the order arvee of such order and opinion

SUBPART H: RELIEF FROM FINAL ORDERS
Bection 103.240

Motion Subsequent to Entry of Final
Order

Within 35 days after the adoption of a final order. any party may
file a motion for rehearing or mod:fication of the order or to
vacate the order or for other reliel. Response to said motion shall
be filed within 14 days from the filing thereof. A motion filed
within 35 days stays enforcement of the final order and the time
for appeal from such order runs anew after the Board rules upon
the motion. Failure of a party 1o appeal s final order or 1o file for
appellate court review within 35 days of adoption of the final
order waives all nght to review except as set out in Section
103.24).

Bection 103.241 Relief from Section 103.224 Fina} Orders

8) Clerical mistakes in orders or other parts of the record
and errors therein ansing from oversight or omission
may be correcied by the Board at any time of its own
initiative or on the motion of any party and after such
potice. if any. as the Board orders. During the pendenc:
of an appeal. such mistakes may be 30 corrected before
the appeal 13 docketed in the appeliate court. snd
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thereafter while the appeal is pending may be so cor-
rected with leave of the appeliate court.

b' On motion and upon such terms as are just, the Board
may relieve a party or his legal representative from »
fina] order. for the following:

1)  Newly discovered evidence which by due diligence
could not have been discovered ip time under Sec-
tion 103.224; or

2)  Fraud (whether beretofore denominated intrinsic or
extrinsic), misrepresentation, or other misconduct
of an adverse party; or

3) Void order.

¢ 1) A motion under this section does not affect the
finality of & Board order or suspend the operation of
a Board order. The motion must be filed in the same
proceeding in which the order was entered but is not
a continuation of the proceeding The motion must
be supported by affidavit or other appropriate show-
ing a5 to matters not of record All parties to the
motion shall be notified as provided by Section
103.123).

2) The motion shall be filed with the Board within one
year after entry of the order except that 3 motion pur-
suant to subsection (b'(3' shall be filed within »
reasonable time after entry of the order.

APPENDIX
OLD RULE NUMBERS REFERENCED

The following toble is provided to aid in referencing old Board rule
numbers to section numbers pursuant to codification

Chapter 1: Procedural Rules 35 11l. Adm. Code

Parts 101-107
Part II1: Enforcement Proceedings Part 103: Enforce-

ment Proceedings

Rule30) ... Section 103.101
Rule 302 .. ... i Section 103.120
Rule303 ... ... ... i Section 103.121
Rule304 ... ...... ... ... ..iiiiinn. Section 103.122
Rule 305 ... ..., Section 103.123
Rule306 .. ... .. . i Section 103.124
Rule 307 ... ... i Section 103.125
Rule 308 ...t s Section 103.140
Rule309 ... ... ... iiiiiiiiiiinns Section 103.141
Rule 310 ... ...t iiannns Section 103.142
Rule 311 . ... . e Section 103.143
Rule 312, .. ... . s Section 103.160
Rule 313 . ... Section 103.161
Rule 314 ... ... i Bection 103.162
Rule 315 ... ... it Section. 103.163
Rule 316 .. ... ... it Section 103.200
Rule 317, ... Section 103.20]
Rule 31B ... .. i Section 103.202
Rule319..............c ..l e Section 103.203
Rule 320 .. i ittt i Section 103.204
Rule 321 ... e Section 103.205
Rule 322 ... . . . ., Section 103.206
Rule 323 . ... . e Section 103.207
Rule 324 ... ... ., Section 103.208
Rule 325 .. ... ... . . Section 103.209
Rule326 ... ... ............ccoiven.. Section 103.210
Rule 327 .. ... e Section 103.220
Rule 326 ... ... ......... . iiiiiiinnn. Section 103.221
Rule 329 . ... ... ... ... ... Section 103.222
Rule 330 .. ... ... ... ... .. c.ciiuves Section 103.223
Rule 331 ... . ... .. .. Section 103 180

14

Rule 832 ... ... ciiiiinciiennennnnnennn Section 103.224
Rule 333 ... . iiiiiirerrenrcnnninarnnn Bection 103.240
Rule334..........c.ennne teeerrarrena . Section 103.241
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TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE A: GENERAL PROVISIONS

CHAPTER I: POLLUTION CONTROL BOARD

PART 104
VARIANCES
SUBPART A: GENERAL PROVISIONS
Section
104.102 Variance from New Regulation
104.103 References

BUBPART B: PETITION FOR VARIANCE

Bection

104.120 Petition for Variance

104.121 Contents of Variance Petition

104.122 Consistency with Federal Law
104.123 Extension of Prior Variance

104.124 Hearing Request or Waiver; Affidavit
104.125 Dismissal for Inadequacy

BUBPART C: NOTICE AND OBJECTIONS

Section
104.140 Notice of Petition
104.14) Objections to Petition

SUBPART D: AUTHORIZATION OF HEARINGS

Section
104.160 Board Action on Petitions for Variance and

Authorization of Hearing

SUBPART E: RECOMMENDATION AND RESPONSE

Section
104.180 Agency Investigation and Recommendation
104.181 Response or Amended Petition

SUBPART F: HEARINGS
Section
104.200 Notice of Hearing
104.201 Proceedings
104.202 Transcripts

SUBPART G: FINAL ACTION

Section
104.220 Decision

Appendix Old Rule Numbers Referenced

AUTHORITY: Authorized by Section 26 of the Environmental Pro-
tection Act (Jl1l Re:. Stat 1879 ch 111 1/2, par 1026 and implc
menting Sechions 5 and 35 through 38 of the llhinois Environmental
Protection Act (1l Rer Star 1878 ch 111 1:2. pars 1005 end
1035 through 1036

SOURCE Filed uith Secretars of State Januory ], 1978 amended
2 11l Reg 16, pagr 3. effective Mas 1. 1876. amended § 1l Reg
2763, effecrie March 2. 1981, codified 6 11l Reg 8357

15

SUBPART A: GENERAL PROVISIONS
Section 104.102 Variance from New Regulatior

If any person files s petition for variance {rom & regulation with.
in 20 days after the effective date of such regulstion. the opera-
tion of such rule or regulation shall be stayed as to such person
pending the disposition of the petition. The Board may hold »
bearing upon the petition five days from the notice of such hear.
ing. and in all other respects the rules in this Part shall apply to

‘Bb:c extent they are consistent with the hearing date set by the
rd.

Section 104.103  References

Unless the contrary is clearly indicated. all references to “Parts”
or “Sections” are to lllinois Administrative Code. Title 33
Environmental Protection. For example. “Part 309" is 35 1]

Adm. Code 309. and “Section 309.1017 is 35 1ll. Adm Code
309.101.

Source: Added ot 6 111. Reg 8357, effective Julv 16. 1962,
SUBPART B: PETITION FOR VARIANCE
Bection 104.120  Petition for Variance

A variance proceeding shall be commenced by any person by fil-
ing & petition for variance with the Agency and mimultaneously
filing 10 copies with the Clerk of the Board All additionalinfor.
mation or amendments to the petition for variance shall be filed
with the Agenc) snd Board in the same manner as that required
for commencing the action.

Section 104.121 Contents of Variance Petition

To enable the Board to rule on the petition for variance. the

following information. where applicable. shall be included in the
petition:

8’ A clear and complete statement of the precise extent of
the relief sought. including specific identification of the
particular provisions of the regulstions or Board Order
from which the variance 1s sought:

A description of the business or activity of the petitioner
including the size of the business and number of
emplovees and 8 description of the location and srea
affected by petitioner’s operations.

¢! The quantity and types of materials used in the process
or activity for which the variance 15 required and a full
descrniption of the particular process or activity 1n which
the matenals are used.

d' The quantity and types of materials discharged from the
process or activity requiring the variance: the location of
the points of discharge. and. as spplicable. the idenuifica
tion of the receiving waterway or land. or the Jocation of
the nearest air monitoring station maintained by the
Agency.

Data describing the nature and extent of the present
failure to meet the numerical standards or particular
provisions from which the variance is sought and a {ac.
tus] statement why compliance with the Act and regula.
tions was not or cannot be achieved by the required com-
pliance date.

ft A detailed description of the existing and proposed
equipment or proposed method of control to be under
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taken to schieve full compliance with the Act and
regulations. including a time schedule for the implemen.
tation of all phases of the control program from initia-
tion of design to program completion and the estimated
costs involved for sach phase and the total cost to
achieve compliance;

Ap assessment, with supporting factual information, of
the environmental impact that the variance will impose
on human, plant, and sanimal life in the affected area,
including,. where applicable, data describing the existing
sir and water quality which the discharge may affect,
h) Past efforts to achieve compliance including costs incur-
red, results achieved. permit status, and. for pubhcly-
owned treatment works or connections thereto, construc-
tion grant status;

i) A discussion of the svailability of alternate methods of
compliance, the extent that such methods were studied,
and the comparative factors leading to the selection of
the control program proposed 1o achieve compliance;

j' Astatement of the messures to be undertaken during the
period of the variance to minimize the impact of the dis-
charge of contaminants on human, plant, and animsl hife
in the affected area, including the numerical interim dis-
charge limitations which can be schieved during the
period of the variance,

k) A concise factual statement of the reasons the petitioner
believes that compliance with the particular provisions
of the regulations or Board Order would impose an
arbitrary or unreasonable hardship. and

1} Such other things as are required in this Subpart.

Bection 104.122 Consistency with Federal Law

a)  All petitions for variances from Title Il of the Act or
from 35 Il Adm. Code. Subutle B, Ch. 1 (prior to
codification. Subtitle B, Chapter I was Ch 2: Air Pollu-
tion', shall indicate whether the Board may grant the
requested relief consistent with the Clean Air Act (42
U.S.C. 7401 et seq ) and the Federal regulations adopted
pursuant theretc If granting s variance would con-
stitute issuance of a delayed comphance order as that
term is defined in 40 CFR 65.01(e', the petition shall
indicate whether the requested relief is consistent with
Section 113:d! of the Clean Air Act and 40 CFR 65.01-
6510 and 65181 If granting 8 variance would require
revision of the State Implementation Plan. the petition
shall indicate whether the requirements of Section

110(a) of the Clean Air Act and 40 CFR 51 will be
satisfied

A)) petitions for variances from Title 111 of the Act; from
35 Ill Adm Code. Subtitle C. Ch. 1; or from water poliu-
tion related requirements of any other title of the Actor
chapter of the Board's Regulations shall indicate
whether the Board may grani the relief consistent with
the Clean Water Act (33 US.C. 1251), USEP.A ef
fluent guidelines and standards. sny other Federal
regulations. or any sreawide waste treatment manage-
ment plan approved by the Administrator of USEP.A.
pursuant to Section 208 of the Clean Water Act.

b)

¢t All petitions for variances from Title 1V of the Act or
from 35 11! Adm Code. Subtitle F.Ch 1 (prior to codifica-
tion. Subtitle F, Chapter ] was Ch 6 Public Water Sup
phies'. shall indicate whether the Board may grant the
rehief consistent with the Safe Drinking Water Act (42
USC 300! et seqg' and the USEPA Nauona!
Interim Primary Drinking Water Regulations (40 CFR
1411

16

d) The petition may include an analysis of applicable
federal law and legal arguments and facts which may be
Becessary to show comphance with {edersl law. If 11 does
2ot and petitioner subsequently files s pleading contain:
ing such. it will be deerned an amended petition. thereby
restarting the decision period. However, petitioner may,
pursuant to Section 104.181, file 2 response.to the Agen-
€y's analysis of feders] laws without amending the pets-
tion.

(Source: Amended 5 1L Reg. 2763, effective March 2, 1981/
Section 104.123  Extension of Prior Variance

8) A petition to extend a prior variance granted by the
Board shall be commenced by fihing s petition for
variance with the Agency and the Board in sccordance
with the requirements of Sections 104.120 and 104.121
To the extent that the information required by Sections
3104.120 and 104.121 has been included in the prior pet1-
tion for variance for which extension is sought. a resub-
mission of that information shall not be required pro-
vided that the petition shall request the incorporation of

the record, opinion and order in the prior proceeding into
the new petition.

A petition to extend a prior variance shall be a new peti-
tion for variance before the Board and shall be subject to
all of the requirements of this Part except as provided in
subsection (a1

Section 104.124 Hearing Request or Waiver; Affidavit

The petition shall contain a request for a hearing on the petition
if desired by petitioner, or. in the alternative, » statement waiv-
ing & hearing. sccompanied by such affidavits or other proof in
support of the material {acts alleged in the petition as the pet:
tioner may submit, sufficient to enable the Bosrd. if it so decides
to rule upon the petition without a hearing. In the event that a
hearing on the variance petition has been waived by the peti-
tioner and no hearing is held. the petition for variance. the Agen-
¢y recommendation, and any amendments or responses thereto
shall constitute the entire record i1n the proceeding and the deci
sion of the Board shall be rendered after consmideration of the
record except that the Board may take official nouce of prior
regulatory proceedings and opinions of the Board in adopting the
regulations or orders of the Board from which the variance 1s
sought.

Section 104.125 Dismissal for Inadequacy

The failure o satis{y the requirements of this Subpart. to the
extent that the Board is not reasonably informed of petitioner’s
circumstances, will render the petition for variance subject to
dismissal for inadequacy. unless the Board shall rule otherwise.

(Source: Amended 5 ]Il Reg 2763, effective March 2, 1981/
BUBPART C: NOTICE AND OBJECTIONS

Section 104.140 Notice of Petition

8) The Board shall give notice of a1l variance petitions toall
persons on its mailing list through pubhcation of notice
of the petition in the Board’s Environmentsl Register in
the first publication of the Environmental Register after
the Board has considered the petition 1n accordance with
Section 104.160(b".
b)  The Agency shall give written notice of all vanance pets
tions 1o any person in the county in which the installa-
tion or property ia located for which the variance is

sought who has in writing to the Agency requesied nolice
of variance petitions. the States Attorney of such counts.
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the Chairman of the County Board of such county,and to
each member of the General Assembly from the legisla-
tive district in which the instaliation or property is
Jocated and to other persons as required by law. Within
10 days after the petition is filed. the Agency shall pub-
Lish potice of such petition in & newspaper of general cir-
culation in the county in which the installation er prop-
erty is Jocated for which the variance ia sought.

GSource: Amended 2 Ill Reg. 16, page 3, effective Moy 1, 1978}

Section 104.141 Objections to Petition

Any person may file with the Clerk. within 21 days after the fil.
ing of the petition. a written objection 1o the grant of the
variance. Such objection may or may not be accompanied by &
petition to intervene in accordance with Section 103.220. A copy
of such objection shall be mailed to the petitioner and the Agen-
cy by the Clerk.

SUBPART D: AUTHORIZATION OF HEARINGS

Section 1vs.180 Board Action on Petitions for Variance
and Authorization of Hearing

a}  The Clerk shall assign s docket number to each petition
filed. deposit the petition in the Board's files, and dis:
tribute copies to each Board Member. Copies of objec-
tions to the petition, amendments. the Agency's recom-
mendations and responses to the recommendation shall
be filed and distributed as received

b} .All petitions for variance shsll be placed on the Board
sgenda and the Board will authorize one or more of the
following actions. as they shall determine
1) The petition may be dismissed if the Board deter.

mines that it is not adequate under the Act and
Bubpart B hereof. or,

2)  The Board may enter an order for additional infor-
mation in support of the petition; or,

3)  The Board may sccept the petition and defer deci-
sion until an Agency recommendation has been
served upon the petitioner and {iled with the Board;
or,

4)  The Board may authorize a hearing on the petition.

¢! The Board shall authorize a hearing or. any petition for
variance, determined to be an adequate petition by the

Board. in any of the following circumstances:

1) When a hearing is requested by the petitioner on fil-
ing the petition in accordance with Section 104.124;
or,

2)  When an objection to the variance has been filed
within 21 davs after the filing of the petition in
sccordance with Section 104.141, or,

3) When a hearing is requested by an amended peti-
tion within 7 days after receipt of the Agency
recommendation by the petitioner in accordance
with Section 104.181(b).

dt

When s hearing has been suthorized by the Board pur.
suant to subsections {biid) or (¢}, the Chairman shall

designate 8 Hearing Officer in accordance with Section
103.181(b.

If no hearing has been authorized pursuant to subsec:
tions (bitd1 or (¢}, the Board shall act wathin 90 davs of
the filing of the petition and shall prepare an opinion

17

stating reasons supporting the grant or denial of the
petition. except that the Board shall not act to grant or
deny any petition until after 21 days have elapsed from
the date of filing.

No variance shall be granted, with or without hearing.
without & showing by affidavits or other adequate proof
by the petitioner that complisnce with the regulations or
Board order would impose an arbitrary or unresasonable
hardship upon the petitioner.

SUBPART E: RECOMMENDATION AND RESPONSE

Section 104.180 Agency Investigation and
Recommendsation

a) After investigating the variance petition and consider.
ing the views of persons who might be adversely affected
by the grant of the variance, the Agency shall within 30
days of the filing of the petiuon or any amendment
thereto make a recommendation to the Board on the dis-
position of the petition. The recommendation shall
include:
1) A description of the efforts made by the Agency to
investigate the facts as alleged and to ascertain the
views of persons who might be affected and a sum-
mary of the views 50 ascertained.
2) A statement of the degree to which. if at all, the
Agency disagrees with the facts as alleged 1r the
petition, including facts refuting any allegationsn
the petition for vanance,
3)  Allegations of any other facts the Agency believes
relevant to the disposition of the petition.

The Agency’s estimate of the costs that compliance
would impose on the petitioner and on others and of
the injury that the grant of the vanance would
impose on the public including the effect that con-
tinued discharge of contaminants will have upon
the environment;

B  The Agency's analysis of spplicable federal laws
and regulations and an opinion concerning the con
sistency of the petition with such federa] iaws and
regulations. and

6) The Agency's conclusion of what disposition should
be made of the petstion.

b) The Agency shall serve s copy of its recommendation on
the petitioner in accordance with Section 103.123(b).
Failure of the Agency to timely file its recommendation
shall be grounds for the Hearing Officer to adjourn the
bearing to a date which will allow reasonable time to pre-
pare.

(Source: Amended 5 ]Il Reg 2763, effective March 2, 1981

Section 104.181 Response or Amended Petition

Within 7 days after receipt of the Agency Recommendation. the
petitioner may:

a) File with the Board a response to any Agency recommen
dation and a cops shall be served upon the Agency. or.
bt  File an amended petition for variance in accordance with
Section 104 121, requesting that the matier be zet for
hearing. The Board shall authorize the matter for hear
ing snd render a final decision within 90 davs after the
filing of the smended petition
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BUBPART F: HEARINGS

Section 104.200 Notice of Hearing
a) The Hearing Officer, after appropriate consultation with
the parties, shall set a time and place for bearing 10 be
beld within 60 days of the filing of the petition.
b) The Hearing Officer shall give notice of the hearing in
sccordance with Section 103.123(b), st least 21 days
before the hearing to the petitioner, the Agency, and
anyone who has filed an objection to the petition.
¢} The Clerk shall publish the time and place of the hesaring
in the Board's Environmental Register in the first pub-
lication of the Environmental Register after the Hearing
Officer shall have set the date for hearing.

Section 104.201 Proceedings
) Proceedings upon a petition for variance shall be in
sccordance with Part 103, except as otherwise provided
in this Part.
b) In a bearing on the petition for variance the burden of

proof shall be on the petitioner and 1t shall be the duty of
the petitioner. st hearing. to prove each material fact
alieged in the petition for variance.

Section 104.202 Transcripts

8' Inany proceeding brought pursuant to this Part. where a
hearing has been authorized by the Board. the petitioner
atits own cost shall furnish to the Board within 15 days
following the completion of the hearing seven legible
copies of a complete stenographic transcript of the pro-
ceedings of the hearing and any delay in the filing of the
transcript shall constitute waiver of the right to a dec:-
sion within 80 days under Section 38 of the Act.

Upon petition and good cause shown. the Board mayv
assume the cost of the stenographic transcript of the
hearing provided. however. that such petition shall have
been filed with and granted by the Board prior to the
hearing

SUBPART G: FINAL ACTION

Section 104.220 Decision

The Board shall render a final decision upon the petition within
90 days after the filing of the petition. except that any parts
may agree to waive his right 1o 8 decision within 90 days Time
included in a continuance granted at the request of the peti-
tioner sha!ll not be counted towards the running of the 80 davs.
When exigencies of time require. the Board may delay the filing
of an opinion for 30 days after the filing of its final order under
this Part Where the petition for variance is amended. the 80 dav
period shall commence from the date of filing of the amendment

Any order for the filing of » bond shall be 1n sccordance with the
Act.

18

APPENDIX
OLD RULE NUMBERS REFERENCED

The following toble is provided to sid in referencing old Board rule
numbers 1o gection numbers pursuant to codification.

Chapter 1: Procedura! Rules 35 I1l. Adm. Code
Parts 101-107

Part IV: Variances Part 104: Variances
Rule dD1{8) ... . cviiiriininnnnanncnens Section 104.120
Rule 401 &) ...........u cereeteens Section 104.121
Rule 401(b) .. ... .iiiiiiiiirincnnnas Section 104.124
Rule 401(d-(g) ....oiiiiiiiieinennns .. Section 104.122
Ruled01th! ... oiviiiiiniiinininnnnnans Bection 104.125
Rule 402 ...t vaneerenanns Section 104.123
Rule 403 . cviiiiiiiiiiernanninnnnns Section 104.140
Rule 404 .. ... .cciiiniiiiiiiieivnnns, Section 104 141

Section 104.180
Bection 104.181
Section 104.160
Section 104.200
Section 104.201
Secuion 104.220
.............................. Section 104.102
.............................. Section 104.202
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TITLE 35: ENVIRONMENTAL PROTECTION
BUBTITLE A: GENERAL PROVISIONS

CHAPTER I: POLLUTION CONTROL BOARD

PART 105
PERMITS

Bection

105.101 Setting Standards

108.102 Permit Appeals

105.103 Permit Review

305.304 Cost of Review

Appendiz Old Rule Numbers Referenced

AUTHORITY: Authorized by Section 26 of the Environmental Pro-
tection Act {IIL Rev. Stat 1979, c¢h 111 172, par. 1026/ and imple-
menung Sections 8, 39, 40 and 40.1 of the llinows Environmental
Protection Act (JIL Rev. Stat 1978, ch 111 172, pars. 1005, 1038,
1040 and 1040.1, os amended by P.A. 82-682..

SOURCE. Filed with Secretary of State Januor 1. 1978, amended

4 IlL Reg 52, page 41, effective December 11, 1980, codified 6 11!
Reg 8357.

Bection 105.101 Setting Standards

The Board shall prescribe standards for the 1ssuance of permits
in accordance with the procedures set forth in Part 102, Unless
the contrary is clearly indicated. all references to “Parts” or
“Sections” are wo lllinois Administrative Code. Title 35. Environ.
mental Protection. For example. “Part 309" is 35 11l Adm Code
309 and “Section 309.1017 is 35 [1l. Adm Code 309.10)

Bection 105.102 Permit Appeals

a! Permit Appeals Other than NPDES (Nationa} Pollutant
Discharge Elimination System:* Permit Appeals

1! If the Agency denies the p- mit. it shall advise the
permit applicant in writing in accordance with the
requirements of Section 39:a' of the Environmental
Protection Act (Act).

2! Inthecase of s denial of a permit or issusnce by the
Agency of s permi: with one or more conditions or
hmitations to which sr applicant objects. an apph-
cant who seeks Lo appeal the Agency decision shall
file & petition for a hearing before the Board within
35 days of the date of mailing of the Agency’s final
decision. The petition shall include-

A+ Citation of the particular standards under
which a permit 1s sought, ~

B A complete and precise description of the

facility. equipment. vehicle. vesse). or

sircraft for which 8 permit as sought. includ
ing its location;

C A compiele description of contaminant emis-
sions and of proposed methods for their con-
trol. and

Such other materials as msy be necessary to
dernonstrate that the scuivity for which the
permit 1s sought will not cause a violation of
the Act or the regulations

3t The method of filing service shall be in accordance
with Sections 103 122 and 103.123

4" The Agency shall appear as respondent in the hear
ing and shall. within 14 days. upon notice of the

19

5)

&)

petition, file with the Board the entire Agency
record of the permit application, including

A)  The apphlication;
B)  Correspondence with the applicant, and
C)  Thbe denial.

The Clerk shall give notice of the petition and hear.
ing in accordance with Part 103.

The proceedings shall be in accordance with the
rules set forth in Part 103.

b) NPDES Permit Appeals:

1

2)

4}

)

6

k3

8
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If the Agency denies an NPDES Permit. it shall
advise the permit apphicant in writing in accord-
ance with the requirements of Section 39’ of the
Act.

In the case of the denial of an NPDES Permit or the
issuance by the Agency of an NPDES Permit with
one or more conditions or limitations to which the
spplicant objects. the applicant may contest the
decision of the Agency by filing with the Clerk of
the Board a petition for review of the Agency's
action in accordance with this Section.

Any person other than the applicant who hat been s
party 1o or participant st an Agency hearing with
respect to the issuance or denial of an NPDES Per.
mit by the Agency. or any person who requested
such a hearing in accordance with applicable rules.
may contest the final decision of the Agency by (i}
ing with the Clerk a petition for review of the Agen:
cy's action.

The petition shall be filed and notice issued within
30 days {rom the date the Agency’s final decision
has been mailed 1o the applicant and all other per-
sons who have right of sppeal The method of filing
and service shall be in sccordance with Secuions
103.122 and 103.123.

The Agency shall appear ss respondent and shall
file an answer connsting of the hearing file of any
hearing which may have been held before the Agen.
ey. including any exhibits. and the following docu-
ments NPDES Permit spplication. NPDES Permit
denial or issuance letter. and all correspondence
with the applicant concerning the spplication

All parties other than the petitioner who were par-
ties to or participants st any Agency hearing shall
be made respondents.

The petition shall contain a statement of the dec:.
sion or part thereof to be reviewed The Board upon
mouon of any respondent shall. or upon its own
motion may. requite of the petitioner a specifica-
tion of the errors upon which the petitioner relies in
his petition.

The hearings before the Board shall extend to all
questions of law and fsct presented by the entire
record The Agency's findings and conclusions on
questions of fact shall be prima facie true and cor
rect. If the Agency's conclusmions of (act are disputed
by the party or if issues of fact sre raised in the
review proceeding. the Bosrd ma: make ity own
determination of fact based on the record If an
party desires to introduce evidence before the Board
with respect 1o any disputed 1ssue of fact. the Board
shall conduct a de noveo hearing and receive ev)
dence with respect to such issue of fact



®)  This proceeding shall be in sccordance with Pant

103.
10) The order of the Board entered pursuant to bearing
may affirm or reverse the decision of the Agency. in
whole or in part. may remand the proceeding to the
Agency for the taking of further evidence, or may
direct the issuance of the permit in such form as it
deems just, based upon the law and the evidence.

Source: Amended 4 IlL Reg 52, page 41, effective December 11,
1880,

Bection 105.103  Permit Review

a' Permit Review for Hazardous Waste Disposal Sites:

11 Any person other than the applicant or the Agency
may petition the Board for s hearing to contest the
issuance of a permit for s hazardous waste disposal
site. The petition shall be filed within 35 days of the
date of mailing of the Agency's final decision to the
apphicant. The Agency and the applicant shall be
named co-respondents. The Board shall conduct a
public hearing. in sccordance with Section 105.102
and Part 103 hereof. unless it determines that:

A} The petition is duplicitous or frivolous.

B! The petitioner is 30 Jocated as not to be
affected by the permitted facihty; or

C The permit was granted for the disposal or
utilization of sludge from publicly owned
sewage works

2'  The hearing shall be based exclusivelv on the record
before the Agency st the time the permit was
issued. The burden of proving that the Agency's
action was in violation of the Act or applicable
Board regulations shall be upon the petitioner.

NPDES Permit Review:

Any person may file a complaint. whether or not a party
to or participant to any earlier proceeding before the
Agency. or for modification. suspension. or revocation of
an NPDES Permit in accordance with 35 11l Adm. Code
309.182. Such a complaint shall be commenced in accord-

ance with Section 103.122 Part 103 shall govern the pro-
ceeding

(Source: Amended 4 1il Reg 52. page 41. effective December 11,
1880
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Bection 105.104 Cost of Review

In any proceeding brought pursuant to this Part, including an
NPDES Permit review, the petitioner shall pay all costs of
review except that he shall not be required to reimburse the
Agency for expenses incurred in the preparation of the record or
otherwise, and shall furnish the Board within 14 days following
the completion of said hearing. st petitioner’s cost. seven copies
of » complete stenographic transcript of the proceedings of the
bearing. Upon petition and good cause shown. the Board may
sssume all or any part of the costs of said review or transcript or
may allocate the costs among the parties as it deems equitable.
Any delay in the filing of the tranacript shall constitute a waiver
of the right to decision within 80 days under Section 40 of the
Act, where apphcable, for the period of the delay.

APPENDIX
OLD RULE NUMBERS REFERENCED

The following table is provided to sid in referencing old Boord
rulenumbers to section numbers pursuant to codification.
Chapter 1: Procedural Rules 35 I1l. Adm. Code
Parts 101-107

Part V: Pernits Part 105: Permits

Rule 501 ... ... ... i Section 105.10)
Rule 502 . ... ... e, Section 105.102
Rule 503 ... ... ... ... ... Section 105103
Rule 504 . ... ... ... i Bection 105.104

92-170



TITLE 35: ENVIRONMENTAL PROTECTION
SBUBTITLE A: GENERAL PROVISIONS
CHAPTER 1: POLLUTION CONTROL BOARD
PART 106

HEARINGS PURSUANT TO SPECIFIC RULES
SUBPART A: HEATED EFFLUENT DEMONSTRATIONS

Section
106.101 Petition
106.102 Requirements for Petition
106.103 Parties
106.104 Recommendation
106.10% Notice and Hearing
106.106 Transcripts
106.107 Opinion and Order
SUBPART B: ARTIFICIAL COOLING
LAKEDEMONSTRATIONS
Section
106.201 Petition
106.202 Notice and Hearing
106.203 Transcripts
106.204 Effective Date

SUBPART C: SULFUR DIOXIDE DEMONSTRATIONS

Bection
106.301 Petition
106.302 Requirements for Petition
106.303 Parties
304 Recommendation
308 Notice and Hearing
.306 Transcripts

Appendix Old Rule Numbers Referenced

AUTHORITY: Authorized by Section 26 of the Entironmental Pro-
tection Act ‘]Il Rev Stat 1978 ch 111 1/2 par 1026, end imple-
menting Sections 5, 27 and 26 of the lllinows Environmental Protec-

fion Act Il Rer Stat 18739 c¢h 111 1/2, pars. 1005, 1027 and
1028

SOURCE Filed with Secretars of State Januar 1, 1978, amended

4 Il Reg 2 page 186, effective December 27, 1979, codified 6 11,
Reg 8357

SUBPART A: HEATED EFFLUENT DEMONSTRATIONS

Section 106.101  Petition

at A hearing pursuant to 35 11l. Adm. Code 302.211¢f: shall
be commenced by filing » petition for Section 302.211({
bearing with the Agency and by filing ten copies with
the Cierk of the Board.

b

At the time of filing its petition. petitioner shall submit
o the Agency and to the Board any reports or other evi
dence in accord with Section 106.102 including all eva
dence petitioner intends to introduce at the hearing

¢! Unless the contrary s clearly indicated. all references to
“Parts” or “Sections” are to liinois Administrative Code.
Title 35 Environmental Prutection For example. “Part
303715 35 111 Adm Code 308, and “Section 309 10) "1 35
11l. Adm Code 309 101.

Section 106.102 Requirements for Petition

The following information. where applicable. shall be filed

a)

b)

¢}

21

General Plant Description
1}  Geperating capacity;

2} Type of fuel used,

3) Operating characteristics of the condenser cooling
system;

4)  History of the load factor of the plant for the last
five years,

5)  Projected load factors for the life of the plant:

¢6) Estimated date of retirement for esch unit st the
plant and any plans for additional units st the
plant;

7 History of plant shutdowns: and,

8)  Planned, emergency. and projected shutdowns with

frequency and duration.
Description of Method for Heat Dissipation

1) Type of system used (once-through. mechsnical

draft cooling towers, etc.) in narrative form, and.
2) Summary information on tempersture of discharge
€0 receiving waters in narrative form.

Plume Studies

1} Actual plume studies in the last five vears corre-
lsted with plant operation and meteorological con-
ditions,

Theoretical plume studies for all four seasons for
typical and worst case conditions. Worst case condi-
tions shall be identified as worst conditions of plant
load factor. precipitation. ambient water tem:
perature, sir temperature; such studies shall con-
sider the frequency of occurrence and their joint
probabilities of occurrence; and

3)  Theoretical plume studies which identify isotherms
at 3° Fahrenheit (1.7° Centigrade’ intervals down
to ambient temperature indicating three dimen:
sional effects

The discharger shall satisfactorily demonstrate that dis-
charges from that source have not caused and cannot be
reasonably expecied 1o cause significant ecological
damage to the receiving waters. including but not
limited to:

1} Biological studies in the last five vears on receiving
waters. including species studied. location of
studies, and conclusions reached. including conclu-
sions as 1o both the lethal and sublethal effects of
the therma!l discharge;

2} The impact op other animal life (wildfowl, amphib:-

ans. etc.} in the ares as a result of the thermal dus.

charge.

3" Secondary Considerations

A'  Possible and known impact on recreation
from thermal discharges. and

B Management practices emploved or planned
in order to limit the effect of anyv environ:
menta! harm established under paragraph
{d above.

4'  The required showing in this paragraph d' may
take the form of an acceptable and still accurate

92-171



finsl environmental impact statement or pertinent
provisions of environmental assessments used in
the preparation of the final environmental impact
statement. or may take the form of 8 showing pur-
suant to Section 304.141(c! or Section 302.2114.

Section 106.103  Parties

The Agency shall be joined as 8 party in any hearing pursuant 1o
this Part.

Bection 106.104 Recommendation

s} Within sixty davs of the liling of the petition. the Agency
may make 8 recommendation to the Board as to the
scological impact of the therma! discharges from peti-
tioner's source upon the receiving waters. Such recom-
mendation may include:

1} A description of the efforts made by the Agency in
conducting its review,

2} The Agency’s conclusion as to whether discharges
from the source have caused or can reasonably be
expected to cause nigmfiicant ecological damage to
the receiving waters.

3" The factual basis for the Agency's conclusion.

4)  Any corrective measures which the Agency recom-
mends be taken and the recommended time period
for implementatior. of such measures. and

-8Y  The Agency's conclusion of what disposition should
be made of the petition

b' The Agency shall serve s copy of its recommendation
upon petitioner personally or by First Class United
States mail. and ten copies shall be filed with the Clerk
with proof of service Filing of a recommendation by the
Agency bevond the sixty-day period shall be grounds for
the Board to postpone consideration of the peuition 1o a
date which will allow reasonable time to prepare.

¢! The petitioner or any other person may file a response to
the Agency recommendation within 14 davs with proper
notice given to the Board and the Agency

Section 106.105 Notice and Hearing

a8' The Clerk shall give notice of the petition and hearing in
accordance with Part 103 The proceedings shall be 1n
accordance with Part 103 However. the Part 103
requirements as to the county in which the heaning is to
be held shall be inapplicable

b In a hearing. the burden of proof shall be on petitioner.

¢! The record from any proceeding pursuant to Section
3022111y or Section 304 141:¢c’. 1n which the source
which 15 the subject of the Secuion 302 211(f heaning

was a party. shall be incorporated into the record of the
Section 302211 hearing

Section 106.106 Transcripts

a' In anyv proceeding brought pursuant to Section
3022111, the petitioner at 1ts own cost shall furnish to
the Board within 15 dsys following the completion of the
hearing seven legible copies of a complete stenographic
transcript of the proceedings of the hearing

b' Upon petition and good cause shown. the Board may
assume such cost

$ection 106.107 Opinjon and Order

' Subsequent to hearing. the Board shall prepare a written
Opinion and Order. which shall include.

1)  Findings of fact, with references to principal sup-
porting items of evidence in the record,

2)  The Board's fina] determination as w whether dis-
charges from the source have caused or can
reasonably be expectied to cause significant ecologi-
cal damage w0 the receiving waters, and

3)  Any corrective measures the Board finds sppropri-
ate.

b If the Board requires corrective measures 1o be taken. it
may require the posting of sufficient performance bond
or other security to insure the implementstion of such
corrective measures within the time prescribed

¢! The Clerk shall publish the Opinion and Order with the
vote of each Board Member recorded and shall notify
petitioner of such Opinion and Order.

SUBPART B: ARTIFICIAL COOLING
LAKE DEMONSTRATIONS

Section 106.201  Petition
A hearing pursuant to 35 11l Adm Code 302.211¢j . shall be com-
menced by filing a petstion for & determination of specific ther:
ma) standards pursuant to Section 3022114315 At the time
such peuition is filed. the petitioner shall submit to the Agency
and to the Board any reporis or other evidence which it plans to
introduce 1n support of said petition.
Bection 106.202 Notice and Hearing
a8 The Clerk shall give notice of the petition and hearing 1n

sccordance with Part 103 The proceedings shall be in

accordance with Part 103. excep: ss otherwise provided
herein.

b' In s hearing. the burden of proof shall be on the pets-
tioner.

¢! Intervention shall be allowed by any partyn accordance
with Section 103.142. except that suchintervention shall
not be limited by subsections 103142'3''1' and
1031420020

Bection 106.203 Transcripts
s' In any proceeding brought pursuant to Section
802.211¢j'. the petationer st its own cost shall furnith to
the Board within 15 davs following the completion of the
hearing seven legible copies of a complete stenographic
transcript of the proceedings of the hearing

b* Upon petition and good cause shown. the Board ma:
assume such cost

Section 106.204 Effective Date

This Subpart B shall apply to petitions filed subsequent to Apnil
1.19%7.

SUBPART C: SULFUR DIOXIDE DEMONSTRATIONS
Section 106.301  Petition

8! A heaning pursuant 10 Rule 204 ¢'31 of the Air Pollution
Control Regulations. Chapter 2 t1o be codified a¢ Subtitie
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b)

c)

B, Chapter 1) of the Board's Rules and Ragulations, shall
be commenced by filing a petition for a Rule 204(e}(3)
bearing with the Agency and by filing ten copies with
the Clerk of the Board.

At the time of filing of i1s petition, petitioner shall sub-
mit to the Agency and to the Board any reports or other
evidence in accord with Section 106.302.

Petitioner shall ensure that the procedural requirements
of 40 CFR Sec. 51.4 (1977} are met. At least 30 days prior
to the date of the bearing. pstitioner shall:

1) Give potice to the public by prominent advertise-
ment in the Air Quality Control Region affected
announcing the date, time and place of such bear-
ing.

2)  Make availsble s copy of the petition for public
tnspection in st least one location in the Air Quality
Control Region in which the source is located;

3)  Notify the Administrator of the US. Environmen-
tal Protection Agency (through the appropriate
Regional Office};

4) Notify each local air poliution control agency
Jocated within the aforementioned Air Quality Con-
trol Region;

5)  Notify,in the case of an interstate Air Qualhity Con-
trol Region. any air pollution control agencies of

other states included. 1n whole or in part, in the
Region.

(Source. Amended 4 1ll. Reg 2, page 186, effective December 27,

1979/

Section 106.302 Requirements for Petition

The petition shall include but not be limited to the following
information:

a)

b

c)

An explicit statement of the site-specific emission
limitation Gn pounds of sulfur dioxide per million btu
actual heat input and total pounds of sulfur dioxide per
bour} which is proposed for the facility.

Emission Sources Description

1} The diameter, beight, exit gas temperature, and
exit gas velocity for all stacks or vents through
which sulfur dioxide is emitted into the
atmosphere;

2) A description of the fuels used including type. ulti-
mate analysis, sulfur content, and heat content;

3) A description of the type of fuel combustion equip-
ment including method of firing and size (in million
btu per hour capacity);

4) A topographic map of terrain within 30 miles of the
emission source(s);

5) A specific description of the location of the emission
sources. including s plot plan.

6} A specific description of the operating conditions
which produce maximum sulfur dicxide emissions

A summary of any and all ambient air quality data col-
Jected by the owner or operator of the source(s’ since
January 1, 1873 The summary shall include annual
sverages. maximum and second-highest one-hour, three:
hour, and 24-hour averages for each month, and the

23

d

o)

g

mumber of times the three-hour and 24-bour sulfur diox-
ide standards were exceeded during each month.

A summary of any apd all meteorological data collected
by the owper or operator of the source(s) since January 1,
1873, if such data are used in the development of the
site-specific emission standard

A complete description of and justification for all disper-
sion models and plume rise squations which were used w0
develop the site-specific emission limitation including all
mode] equations.

A deecription of and justification for the use of all dats
which were inputs to the dispersion and plume rise for-
mulae used to establish the site-specific emission stand-
ard. The description and justification shall cover. as a
minimum, the following input data;

1) Btack diameters, stack beights. exit gas tem-
peratures, and exit gas velocities for all stacks and
vents emitting sulfur dioxide at the subject facility
as well as for any other sources of sulfur dioxide
which ware modeled;

2) Al sulfur dioxide emission sources which were
modeled;

3)  All metsorological data.

Calculsted maximum ground-level concentrations using
the following method. or such other method (or modifica-
tion of the hereinafter stated method! which the peti-
tioner proves to the satisfaction of the Board to be
acceptable.

1)  Selection of simulation model:

A)  Gaussian models which allow the input of
bourly meteorological data shall be used
which are sppropriate for the specific loca-
tion and type of source(s’ in question

B’  Dispersion models presented in "Guidelines
on Air Quality Models” (EPA-450'2.78-027).
as amended from time to time, or those
deemed by the Board o be equivalent to
these models shall be used for detailed air
quality studies.

2) Belection of meteorological data and stack
parameters:

A)  The most recent five years of hour.by-hour
meteorological data reasonably available.
including wind speed, wind direction.
stmospheric stability, mixing height and sur-
face temperature shall be used. unless the
petitioner demonstrates that one of the five
years causes substantially higher concentra:
tions than the other four, in which case
detailed analyses conducted for only that
“worst case” year would be acceptable. Not-
withstanding the previous sentence. one year
of on-site data may be used in heu of the 5
year data requirement.

B)  Data shall be from the nearest. represents-
tive, quality controlled meteorological col-
lecting site

(o)} Stack parameters (including emission rate.
stack height. stack diameter. exit velocity.
and exit temperature’ shall refllect the max:-
mum operating rate for comparison with the
24-hour and 3-hour sulfur dioxide standards
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3)  Receptors.

A) Receptors shall be located s0 a3 to ensure
that the source’s maximum impact is
detected.

B)  The determination of the receptor grid shall

be fully documented in the modeling study.

4) Bpecial conditions:
A) Al special conditions which may affect the
dispersion of the effiuent plume. including
Jocal terrain effects and serodynamic down-

wash. shall be considered in the modeling
study.

If terrain is a factor in the vicinity of the
source. s model capable of handling vanable-
beight receptors shall be used.

C 1f the computed height of the effluent plume
is less than 2.5 times the height of nearby
buiidings or local obstructions. serodynamic
downwash shall be studied and considered as

a possible factor 1n the dispersion of that ef-
fluent

5}  Determination of violation:

The determination of whether an apphicable mur
quality increment or standard is being violated
shall be based on the second highest predicted con-
centration over the receptor grid for short-term
averaging times and on the highest predicted con-
centration for annual averaging times However. if
only one year of meteorclogical data 15 used in the
short-term analysis. then the highest-predicted con-
centration may be compared to the applicable

standard to determine whether s violation has

occurred
6! Other sources:

Effects of other sources of sulfur dioxide shall be
taken into actount in the modeling study .

A) An acceptable method is to estimate the
“background” from monitoring data which
has been subjected to adequate quality con-
trol where available When monitored data is
used. the background shall be estimated
using momitoring days with meteorological
conditions mimilar to those identified as
“worst case” for the source in question

1f monitoring data is not available. then all
sources of sulfur dioxide having » significant
impsact in the srea of the source’'s impact srea
shall be used in the simulation model These
sources of sulfur dioxide shall also be
modeled at their maximum allowable emis.
sion rate for any studies addressing 24-hour
or 3-hour averaging times.

Estimates of the frequency. characteristics. probable
time of occurrence. and duration of the meteorological
conditions sssocisted with the maximum ground-level
concentration of sulfur dioxide to which the facihits
under stud) contributes A description of the techmiques
used in arTiving st the abcve estimates shall be included

Background concentrations which were determined for
all meteorological conditions required to be examined

24

under subsection (g) and for any other meteorological
conditions considered in the development of the alterna.
tive standard.

J' A description of the method that was used to determine
beckground sulfur dioxide concentrations in the vicinity
of the subject facility for each of the meteprological con.
ditions required to be examined under subsection (g! and
for any additional meteorological conditions considered
in developing the aliernative standard.

k) An evalustion and calibration of the dispersion model if
sir quality monitoring dats were available to perform
such evaluation and calibration.

(Source: Amended € llL Reg. 2, page 186. effective December 27,
1979,

Bection 106.303  Parties

The Agency shall be a party to any hearing held pursuant to
Rule 204(2)(3! of the Air Pollution Contro} Regulations

Source: Amended € 1Il Reg 2, page 186, effective December 27,
1878

Bection 106.304 Recommendation

s} Within 80 days of the filing of the petition the Agency
shall make a recommendaiion to the Board as to the pro
posed site-specific emission himitation. Such recommen-
dation may include the following

1' A description of the efforts made by the Agency 1n
conducting its review:

2'  The Agency's conclusion as to whether the proposed
site-specific ermission himitation s adequate to pre
vent viclationt of the Primary and Secondarv
Sulfur Dioxide Ambient Air Quality Standards.

3' The Agency's conclusion as to what disposition
should be made of the peuition

b' The Agency sha!l serve a copy of its recommendation
upon petitioner. and ten copies shall be filed with the
Clerk with proof of service.

€' The petitioner or any other person may file & response 1o
the Agency recommendation within 14 davs with proper
notice given to the Board and the Agency.

(Source. Amended € 11l Reg 2.-page 186, effective December 27,
1878

Section 106.305 Notice and Hearing
a'  The Clerk shall give notice of the petition and heaning 1n
accordance with Part 103 The proceedings shall be in
accordance with Part 103 The hearing shall be held in

the county 1n which the source 1s locsted

b’ In » hearing. the burden of proof shall be on the pet:
tioner

(Sourec Amended 4 11l Reg 2. page 186. effective December 27
1979

Section 106.306 Transcripts
8 la sny proceeding brought pursuant to thir Part. the

petitioner a1 1ts own cost shall furnish to the Board with
in 15 days following the completion of the hearing seven
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legible copies of a complete stenographic transcript of
the proceedings of the bearing.

b} Upon petition and good cause shown, the Board may
assume such cost.

Source: Amended 4 Il Reg. 2, page 186, effective December 27,
1978/

APPENDIX
OLD RULE NUMBERS REFERENCED

The following table is provided to aid in referencing old Board rule
aumbers to section numbers pursuant to codification

Chapter 1: Procedural Rules 35 Nl. Adm. Code

Parts 101-107
Part V1: Hearings Pursuant to Part 106: Hearings
8pecific Rules Pursuant to
Specific Rules

Rule 60 ... .iiiiiiniiiiiriieinenns BSection 106.101
Rule602.......oiiviiiiiinnnnnnnnns Bection 106.102
Rule 603 ........iiiriiiiininnnnnnn Bection 106.103
Rule604 .........o.iiniiiiviann, Section 106.104
Rule 605 ... ...ttt Secuion 106.105
Rule 606 .. .. coiviiiiiiieiiennnes Section 106.106
Rule 607 ... ..ot Section 106.107
Rules 608-610 Reserved ............. Deleted

Rule 611 ...............iiin.... .. Bection 106.20)
Rule6lZ ... ... it Bection 106.202
Rule613.. ... .. iviiiiiniiiins, Section 106.203
Rule6l4 ... ........oiiviiniininnns Section 106.204
Rules 615-620 Reserved . ............ Deleted

Rule62) .. ..., Section 106.301
Rule 622 . ... ciiiiiiiiiiiiiiinannn Section 106.302
Rule 623 .. it iinrenenns Section 106.303
Bule 624 ... Section 106.304
Bmle 625 ... ..., Bection 106.305
rule 626 ... Bection 106.306
Rules 627-629 Reserved............. Deleted
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TITLE 35: ENVIRONMENTAL PROTECTION
BUBTITLE A: GENERAL PROVISIONS

CHAPTER I: POLLUTION CONTROL BOARD

PART 107
BANCTIONS
Section
107.100 References
107.101

Consequences of Refuss! to Comply With
Procedural Rules or Orders of the Hearing
Officer or Board

Appendix Old Rule Numbers Referenced

AUTHORITY: Authorized by and implementing Section 26 of the
Illinois Environmental Protection Act (1IL Rev. Stat. 1979, ch 111
172, par. 1026,.

SOURCE. Filed with Secretary of Stote January 1, 1978, codified 6
IlL Reg 8357.

Bection 107.100 References

Unless the contrary is clearly indicated. all references to “Parts”
or “Sections” are to lllinois Administrative Code. Title 35:
Environmental Protection. For example. “Part 309" is 35 11l

Adm. Code 309. and “Section 308.101" 1s 35 11l. Adm. Code
808.101.

Bection 107.101 Consequences of Refusal to Comply with

Procedural Rules or Orders of the

Hearing Officer or Board
8) If a party or person refuses to answer any question pro-
pounded at deposition. the deposition shall be completed
on other matters or adjourned. as the proponent of the
question may prefer. Thereafter, on notice to all persons
affected thereby. the proponent may move the Hearing
Officer for an order compelling an answer. If & party fails
to answer any interrogatory served upon him. the propo-
pent of the interrogatory may on like notice move for an
order compelling an answer. If the Hearing Officer finds
that the refusa! or failure was without substantisl
justification. the Hearing Officer shall require the per-
son to answer. When the Board or the Hearing Officer
orders the person to answer under Sections 102.140 or
103.16] and the Board finds that the refusa) or failure 1o
snswer was without substantial justification, the Board
may require the offending person to pay 1o the aggrieved
party the amount of the reasonable expenses incurred in
oblaining the order. If a motion to answer is denied and
the Board finds that the motion was made without sub-
stantial justification. the Board may require the moving
party to pay to the refusing party the amount of the
reasonable expenses incurred in opposing the motion.
b If a party. after being served with a request to admit the
genuineness of any documents or the truth of any mat-
ters of fact, serves a sworn denial thereof. and if the par-
ty requesting the admissions thereafter proves the
genuineness of the documents or the truth of the matter
of fact. he may apply to the Board for an order requiring
the other party to psy him the reasonabie expenses
incurred 'n making the proof

If 3 party or any person unreasonably refuses Lo comply
with any provision of the Board's Procedura! Rules or
fails to comply with any order entered under thn
Chapter. including any subpoena issued by the Board or
Hearing Officer on any witness. the Board may enter. ir

26

addition to remedies elsewhere specifically provided.
such orders as are just including. among others, the
following:

1)  That further proceedings be stayed until the order
or rules are complied with, except that if the pro.
ceeding is on 8 petition for variance or permit
denial appeal, such proceeding shall be dismissed
prior to the 90th day after the petition was filed,

That the offending party be debarred from filing
any other pleading relating to any issue to which
the refusal or failure relates;

2)

3) That the offending party be debarred 1rom main.
taining any perticular claim. counterclaim. third.
party complaint, or defense relating to that issue.
4) That s witness be barred from testifying concerning
that issue;

8)  That. as to claims or defense asserted in any plead.
ing to which that issue is material. 8 judgment by
default be entered against the offending party or
that his suit be dismissed with or without prejudice.
6} That any portion of the offending party’s pleadings
relating to that issue be stricken and. if thereby
made appropriate, judgment be entered as to that
issue.

d)  The Board or the Hearing Officer may order that infor.
mation obtained through abuse of discovery procedures
be suppressed. If a party wilfully obtains or attempts to
obtain information by an improper discovery method.
wilfully obtains or attempts to obtain information to
which he is not entitled. or otherwise abuses these discov-
ery rules. the Board msay enter any order provided for in
this rule.

APPENDIX
OLD RULE NUMBERS REFERENCED

The following table is provided to aid in referencing old Bocrd
rulenumbers to section numbers pursucnt to codification
Chapter 1: Procedural Rules 35 111. Adm. Code
Parts 101-107

Part V11 Sanctions Part 107: Sanctions

Rue701 .......ooiiiiiniin e Section 107.101
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