
THE HIGHLANDS, LLC, an Illinois limited
liability corporation,andMURPHY
FARMS, INC., (adivision of MURPHY
BROWN, LLC, a NorthCarolinalimited
liability corporation,and SMITHFIELD
FOODS,INC., aVirginia corporation),

To:

NOTICEOF FILING

BradleyHalloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite 11-500
100 WestRandolph
Chicago,IL 60601

JeffreyW. Tock
Hanington& Tock
Suite601
HuntingtonTowers
201 WestSpringfieldAvenue
P.O. Box 1550
Champaign,IL 61824-1550

JaneE. McBride
AssistantAttorneyGeneral
EnvironmentalLaw Bureau
Office oftheIllinois AttorneyGeneral
500 SouthSecondStreet
Springfield, IL 62706

PLEASETAKE NOTICE that on July 21, 2005,I filed with the Office oftheClerk ofthe
Illinois Pollution ControlBoardtheoriginal andninecopiesof RESPONDENTMURPHY
FARMS, INC.’S RESPONSETO COMPLAINANT’S MOTION TO STRIKERESPONDENT
MURPHY’S AFFIRMATIVE DEFENSES,a copyofwhich is herebyserveduponyou.

Respectfullysubmitted,

CharlesM. Gering

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PEOPLEOF THE STATE OF ILLINOIS,

Complainant,
v.

RECEIVED
CLERK’S OFFICE

JUL 212005
STATE OF ILLINOIS

Pollution Control Board
)
)

) PCBNo. 00-104
(Enforcement)

)
)
)
)
)
)
)
)Respondents.
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Dated:July 21, 2005

CharlesM. Gering
McDemwttWill & EmeryLLP
227 WestMonroeStreet
Chicago,IL 60606
Phone:312-372-2000
Fax: 312-984-7700
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RECEIVEDCLERK’S OFFICE

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD JUL 212005

PEOPLEOF THE STATE OF ILLINOIS, ) STATE OF ILLINOIS) Pollution Control Board

Complainant, )
v. ) PCBNo. 00-104

) (Enforcement)
THE HIGHLANDS, LLC, an Illinois limited )
liability corporation,andMURPHY )
FARMS, INC., (a divisionof MURPHY )
BROWN, LLC, aNorthCarolinalimited )
liability corporation,andSMITHFIELD )
FOODS,INC., a Virginia corporation), )

)
Respondents. )

RESPONDENTMURPHY FARMS, INC.’S RESPONSETO COMPLAINANT’S
MOTION TO STRIKE RESPONDENT MURPHY’S AFFIRMATIVE DEFENSES

RespondentMurphy Farms,Inc. (“Murphy”), through its attorneys,McDermott Will &

Emery LLP, statesthe following in responseto Complainant’s Motion to Strike Affirmative

Defenses(“Motion”):

I. BACKGROUND

Complainant,PeopleoftheStateof Illinois (“Complainant”),filed this enforcement

actionagainstMurphyallegingthat Murphyviolatedtheair andwaterpollutionprovisionsof

Illinois EnvironmentalProtectionAct (the“Act”) andits implementingregulations. These

allegationsaroseout oftheoperationofahog farmby RespondentTheHighlands,LLC (“The

Highlands”). In Murphy’s AnswerandAffirmative Defensesto SecondAmendedComplaint,

Murphy allegedthreeaffirmative defenses:

1. TheComplaintmustbe dismissedbecauseComplainant’sclaimsagainstMurphy

arebarredby thedoctrineoflaches.
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2. TheComplaintmustbe dismissedto theextentthat Complainant’sclaimsagainst

Murphy arebarredby applicablestatutesoflimitation or otherapplicablelimitations periods.

3. TheComplaintmustbe dismissedbecausetheAct, as appliedto allegedodor

violations, is unconstitutionallyvaguein that it doesnotprovideadequatenoticeoftheconduct

requiredto complywith theAct andthat certainfactorsaffectingthepropagationofodorsare

variableandcannotreasonablybe controlled.

TheComplainantnow movesto strike Murphy’s affirmative defenses.Murphyhereby

withdrawsits secondaffirmative defense.However,for thereasonsdiscussedbelow, the

Complainant’sMotion shouldbedeniedwith respectto Murphy’s first andthird affirmative

defenses.1

II. MURPHY’S FIRSTAFFIRMATIVE DEFENSESHOULDNOT BE STRICKEN
BECAUSETHE FACTSGIVING RISE TO MURPHY’S LACHES DEFENSE
WOULD NOT TAKE THE COMPLAINANT BY SURPRISE,AND BECAUSE
MURPHY HAS RAISED THE POSSIBILITY OF PREVAILING ON LACHES.

TheComplainantassertsin its Motion that Murphy’s first affirmative defensefails on

two grounds:(1) it is insufficientlypledandthus doesnotmeetthestandardof pleading,and

(2) it fails to assertaffirmative matterthat avoidsthe legal effect ofordefeatsacauseof action

setforth in theComplainant’scomplaint. (Motion at4.) With thesearguments,theComplainant

misstatesthepleadingstandardapplicableto this caseandimproperly askstheBoardto decide

Alternatively, in theeventthat the Boarddeterminesthat eitherMurphy’s first or third affirmative defenseshould
bestricken,Murphy respectfullyrequestsleave to amendits answeror to otherwisere-pleadthe strickenaffirmative
defense.See 735 ILCS 5/2-616(providing that amendmentsto pleadings“may be allowedon just and reasonable
terms”). Giventhe earlystageof this litigation, permittingMurphy to re-pleadits affirmativedefenseswould not
prejudicetheComplainantandwould be justandreasonable.
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themeritsoftheaffirmative defense.Therefore,theBoard mustdeny theComplainant’sMotion

to Strikewith respectto Murphy’s first affirmative defense.

Murphyhassufficientlypled its affirmative defensebasedon laches. TheBoardhas

statedthat section2-6l~(d)oftheCodeofCivil Procedureprovidesguidanceregardingthe

pleadingof affirmativedefenses.Peoplev. MidwestGrain, PCB 97-179(Aug. 21, 1997),slip

op. at 3. This sectionprovides,in relevantpart,that “[t]he factsconstitutingany affirmative

defense.. . which, if not expresslystatedin thepleading,would be likely to taketheopposite

partyby surprise,mustbeplainly set forth in theanswer.” 735 ILCS 5/2-613(d). TheIllinois

SupremeCourthasinterpretedthisprovisionto meanthat adefendantis not requiredto restate

factsalreadyadequatelypled in thecomplaintin orderto raisean affirmativedefensebased

thereon.Fitzpatrickv. City ofChicago, 112 III. 2d 211, 217-19,492 N.E.2d1292, 1294-95

(1986).

In this case,Murphypled in its answerthat theComplainant’scomplaintmustbe

dismissedbecausetheComplainant’sclaimsagainstMurphyarebarredby thedoctrineoflaches.

Lachesis an equitabledoctrinethatbarsreliefwhenadefendanthasbeenmisledorprejudiced

due to a plaintiff’s delayin assertingaright. Peoplev. QCFinishers,Inc., PCB 01-7 (July 8,

2004), slip op. at 8. Therearetwo principalelementsof laches:lackof duediligenceby the

partyassertingtheclaim, and prejudiceto theopposingparty. Id.

TheComplainant’sSecondAmendedComplaintallegesthatthe Illinois Environmental

ProtectionAgency(“IEPA”) receivedlettersfrom Doug Lenhart,DirectorofIllinois Operations

for Murphy Family Farms,andJamesBaird, a memberofThe Highlands,which provided

descriptionsoftheproposednew swineproductionfacility. (SecondAm. Compl. at ¶~33-34.)
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TheSecondAmendedComplaintfurtherallegesthat IEPA’s responses“indicatedapotentialfor

possibleodorproblems”but did notstatethat thenewfacility, asproposed,would violatethe

Act or its implementingregulations. (SeeId.) IEPA’s failure to objectto theproposedlocation

of, or theproposedoperationofTheHighlands’ farm resultedin prejudiceto Murphy; if IEPA

hadadvisedMurphyandTheHighlandsthat it objectedto theproposedfacility, MurphyandThe

Highlandswould havehadtheopportunityto investigateoptionsto addressEPA’s objections.

Instead,IEPA waiteduntil TheHighlandsconstructedandbeganoperationof its farm, then

complainedaboutthelocationandoperationof thefarm consistentwith TheHighlands’

proposal.The factsallegedin theComplainant’sSecondAmendedComplaintprovide thebasis

for Murphy’s affirmative defensebasedon laches. Consequently,Complainantcouldnot be

surprisedby thefactualbasisfor Murphy’s lachesdefense,andMurphyhassufficientlypled its

affirmative defense.

Murphy hasadequatelypledan affirmativedefenseoflachesand hasthereforeraisedthe

possibilitythat Murphywill prevail on this defense.However,theComplainantarguesthatthis

affirmative defensemustbe strickenbecause“Murphy hasfailedto pleadfactsas to how this

casequalifiesasone exhibitingexceptionalcircumstances”requiredto apply lachesto a public

body. (Motion at 4-5.) TheComplainantimproperlyaskstheBoard to decidethemeritsofthe

affirmative defensebecauseMurphydoesnot haveto prove, at this stageoftheproceeding,that

therearecompellingcircumstancesin this casefor theapplicationoflaches.
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III. MURPHY’S THIRD AFFIRMATIVE DEFENSE SHOULD NOT BE STRICKEN
BECAUSE MURPHY IS NOT REQUIRED TO PROVE THE MERITS OF’ITS
AFFIRMATIVE DEFENSE AT THIS TIME.

Murphy’s third affirmative defensearguesthat theComplainant’scomplaintmustbe

dismissedbecause“the Act, as appliedto allegedodorviolations, is unconstitutionallyvaguein

that it doesnot provideadequatenoticeoftheconductrequiredto comply with theAct andthat

certainfactorsaffectingthepropagationof odorsarevariableand cannotreasonablybe

controlled.” (Answerat 34-35.) TheComplainantstatesthat this affirmative defenseshouldbe

strickenbecause“[t]he factorsRespondentMurphy raisedin its affinnativedefense,[sic] are

factorsapplicableto thestandardsidentifiedin thecaselaw pertinentto odorair pollution in

Illinois.” (Motion at 15.) Morespecifically,theComplainantarguesthat Murphy’s affirmative

defensewasrejectedby City ofMonmouthv. Pollution ControlBoard, 57 Ill. 2d 482, 313

N.E.2d161 (1974).

Complainants’responseimproperlyputs theburdenon Murphy to prove that its

affirmative defensewill besuccessful.However,Murphy is not requiredto provethemeritsof

its affirmative defenseat this time. SeePeoplev. AargusPlastics, Inc., PCB 04-09(May 20,

2004),slip op. at 9. Instead,Murphyis onlyrequiredto “plead thedefensein orderto provide

sufficientnoticeto thecomplainantto respondto theaffirmative defense.”Id. In its answer,

Murphy haspled its affirmativedefenseregardingtheunconstitutionalityof theAct asappliedto

odorviolations, andthis pleadingprovidesasufficientbasisto placetheComplainanton notice

oftheaffirmative defense.Therefore,theBoardmustdenytheComplainant’sMotion to Strike

Murphy’s third affirmative defense.
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IV. CONCLUSION

Forthe foregoingreasons,Murphy respectfullyrequeststhat theBoarddenythe

Complainant’sMotion to StrikeMurphy’s first andthird affirmativedefenses.

Dated:July 21, 2005 Respectfullysubmitted,

MURPHY FARMS, INC.

CharlesM. Gering
McDermottWill & EmeryLLP
227 WestMonroeStreet
Chicago,Illinois 60606
Phone:312-372-2000
Fax: 312-984-7700

By:
Oneof its attome
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CERTIFICATE OF SERVICE

I, theundersignedattorney,certify that on July 21, 2005, I servedtheforegoingattached

RESPONDENTMURPHY FARMS, INC.’S RESPONSETO COMPLAINANT’S MOTION

TO STRIKE RESPONDENT MURPHY’S AFFIRMATIVE DEFENSES, by U.S. Mail with

proper postageprepaid upon:

One copy:

BradleyHalloran
HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter,Suite 11-500
100 WestRandolph
Chicago,IL 60601

JeffreyW. Tock
Harrington& Tock
Suite 601
HuntingtonTowers
201 WestSpringfieldAvenue
P.O. Box 1550
Champaign,IL 61824-1550

Original andninecopies:

Clerk, Illinois Pollution ControlBoard
100 W. RandolphStreet
Stateof Illinois Center
JamesR. ThompsonCenter,Suite 11-500
100 WestRandolph
Chicago,IL 60601

JaneE. McBride
AssistantAttorneyGeneral
EnvironmentalLaw Bureau
Office oftheIllinois AttorneyGeneral
500 South SecondStreet
Springfield, IL 62706

Dated:July21,2005

CH199 4501369-2,047331.0013

CharlesM. Gering /
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