
RECEIVED
BEFORETHE ILLINOIS POLLUTION CONTROL BOARDCLERK’S OFFICE

PEOPLEOF THE STATE OF ILLINOIS, )
by LISA MADIGAN, AttorneyGeneral )
of theStateofIllinois, )

)
Complainant, )

)
v. )

SKOKIE VALLEY ASPHALT CO., INC.,
an Illinois Corporation,EDWIN L. FREDERICK,
JR., Individually andasOwnerandPresidentof
SkokieValley AsphaltCo., Inc., and
RICHARD J. FREDERICK,Individually
andasOwnerandVice Presidentof Skokie
ValleyAsphaltCo., Inc.,

)
Respondents. )

NOTICEOF FILING

TO: Mr. David S. O’Neill, Esq. Ms. CarolWebb,HearingOfficer
Mr. MichaelB. Jawgiel,Esq. Pollution ControlBoard
5487 NorthMilwaukeeAvenue 1021NorthGrandAvenueEast
Chicago,Illinois 60630-1249 P.O. Box 19274

Springfield,Illinois 62794-9274

PLEASETAKE NOTICEthat I havetodayfiled Complainant’sResponseto
Respondents’Motions to StrikeComplainant’sLettersof May 24, 2005andJune14,2005
RegardingDiscoveryandComplainant’sMotion for ProtectiveOrderandResponseto
Respondents’Motion to StrikeComplainant’sObjectionsto Discoveryand Respondents’
Motion to CompelComplainant’sResponseto DiscoveryRequestwith theOffice ofthe
Clerk oftheIllinois Pollution ControlBoard,trueandcorrectcopiesofwhich areattachedhereto
andherewithserveduponyou.
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CERTIFICATE OF SERVICE

It is herebycertifiedthat trueandcorrectcopiesof theNoticeof Filing, Complainant’s
Responseto Respondents’Motions to StrikeComplainant’sLettersof May24, 2005 and
June14, 2005RegardingDiscoveryandComplainant’sMotion for ProtectiveOrderand
Responseto Respondents’Motion to StrikeComplainant’sObjectionsto Discoveryand
Respondents’Motion to CompelComplainant’sResponseto DiscoveryRequest,weresent
by First ClassMail, postageprepaid,to thepersonslisted on theNoticeof Filing on July 20,
2005.

BY: ___________________________MICHAEL C. PARTEE

It is herebycertified that theoriginalsplus nine(9) copiesoftheforegoingwerehand-
deliveredto thefollowing personon July 20, 2005:

PollutionControlBoard,Attn: Clerk
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite 11-500
Chicago,Illinois 60601

BY:__
MICHAEL C. PARTEE
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PEOPLEOF THE STATE OF ILLINOIS, ) JUL 202005
byLISA MADIGAN, AttorneyGeneral STATE OF ILLINOIS
of theStateofIllinois, ) Pollution ControlBoard

)
Complainant, )

)
v. )

) PCB96-98
SKOKJEVALLEY ASPHALT CO., INC., ) (Enforcement- RCRA)
an Illinois Corporation,EDWIN L. FREDERICK, )
JR.,IndividuallyandasOwnerandPresidentof )
SkokieValleyAsphaltCo., Inc., and )
RICHARD J. FREDERICK,Individually )
and asOwnerandVice Presidentof Skokie )
ValleyAsphaltCo., Inc., )

)
Respondents. )

COMPLAINANT’S RESPONSETO RESPONDENTS’MOTIONS TO STRIKE
COMPLAINANT’S LETTERSOF MAY 24. 2005AND JUNE 14, 2005REGARDING

DISCOVERY

Complainant,PEOPLEOF THE STATE OF ILLINOIS, by LISA MADIGAN, Attorney

Generalof theStateofIllinois, herebyrespondsto Respondents’,SKOKIE VALLEY ASPHALT

CO., INC., EDWIN L. FREDERICK,JR.,andRICHARD J.FREDERICK,MotionsIaStrike

Complainant’sLettersof May24, 2005 andJune14, 2005 RegardingDiscovery. In supportof

its response,Complainantstatesasfollows:

RELEVANT CASEHISTORY

1. TherelevantcasehistoryregardingRespondents’disputeofwhatconstitutes

reasonableattorneys’feesandcoststo Complainantwasoutlinedin Complainant’sResponseto

Respondent’sMotion to StrikeDiscoveryRelatedto Attorneys’ FeesandCosts(“Complainant’s

Responseto theFirst Motion to Strike”), filed on June1,2005. (SeeExhibit A.)



2. As explainedin Complainant’sResponseto theFirst Motion to Strike,on May24,

2005,Complainant’sattorneysentRespondents’attorneya letterpursuantto Illinois Supreme

CourtRule20 1(k) in an attemptto infonnallyresolveany differencesoverRespondents’

discoveryrequeststo Complainant. ($ç~Exhibit B.) A copyofthisRule201(k) letterwasalso

sentto theHearingOfficer in orderto keepher apprised.Respondents’attorneydid not respond

to this Rule20 1(k) letter.

3. Sincethefiling of Complainant’sResponseto theFirst Motion to Strike, a

telephonestatusconferencewith theHearingOfficer in thiscasetookplaceon June9, 2005,

pursuantto notice. Respondents’attorneyfailed to appearfor thestatusconferenceon June9,

2005.

4. OnJune14, 2005,Complainant’sattorneysentRespondents’attorneyasecond

letterpursuantto Rule201(k)regardingRespondents’depositionnotices. (SeeExhibit C.)

Complainant’sattorneyadvisedRespondents’attorneythat disputesoverwrittendiscovery

shouldberesolvedbeforestartingdepositionsand,accordingly,scheduleddepositionsshoul&he

postponeduntil thatoccurs. A copyofthis secondRule201(k)letterwas alsosenttathe~

HearingOfficer in orderto keepherapprised. Respondents’attorneyalsodid not respondto this

secondRule201(k)letter.

5. Instead,on July 6, 2005,Respondentsfiled threemoremotionsto strike:

“Respondents’Motion to StrikeComplainant’sLetterofMay24, 2005 RegardingiDisciwery,”

“Respondents’Motion to StrikeComplainant’sLetterofJune14, 2005RegardingDiscovery,”

and“Respondent’sMotion to StrikeComplainant’sObjectionsto DiscoveryandMotion to

CompelComplainant’sResponseto DiscoveryRequest.”Complainantrespondsto

Respondents’Motions to StrikeComplainant’sLettersofMay24, 2005 andJune14, 2005
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RegardingDiscovery(collectivelyreferredto as“Respondents’Motions to StriketheLetters”)

herein. Complainantrespondsto Respondent’sMotion to StrikeComplainant’sObjectionsto

DiscoveryandMotion to CompelComplainant’sResponseto DiscoveryRequestin a separate

pleading.

6. Respondents’Motions to Strike theLetters,like its otherrecentdiscovery

motions,areremarkablystridentgiven that Respondents’attorneybroughtadiscoverydisputeto

theBoardwithout contactingComplainant’sattorneyregardingthediscoverydisputesand

without appearingfor theJune9, 2005statusconference.Respondents’Motions to Strike the

LettersreachtheunsupportedconclusionthatComplainant’sRule201(k)lettersconstitutedex

partecommunicationswith aBoardemployeeand shouldbestricken. This conclusionis

unsupportedbecauseit is without anylegal or factualbasis. TheRule201(k) lettersweresent

directlyto Respondents’attorney. Respondents’attorneyhadnoticeandtheopportunityto

respond.Therefore,theRule201(k)letterswerenot ex partecommunicationsbydefinition,but

evenif theywere, havebeenmadepartof therecordon anumberof occasions.

7. Respondents’Motions to StriketheLettersalsoviolateRule201(k)andfly in the

faceofBoard’sApril 7, 2005Order,which unequivocallyadvisedagainstthefiling of”[a]ny

pleadingby eitherpartynotdesignedto furthera speedyandultimateresolutionof this casc. .

(April 7, 2005 Orderat4.) Respondents’attorneymadeno attemptto resolvethediscovery

questionswithout Boardintervention,despiteinvitationsfrom Complainant’sattorney.

RELEVANT LEGAL STANDARD REGARDINGEX PARTE COMMUNICATIONS

8. Ex partecommunicationswith Boardmembersandemployeesin pending

adjudicatoryproceedingsareprohibited. ~ 35 Ill. Adm. Code101.114. Section101.114ofthe

Board’sProceduralRulesprovides,in relevantpart,asfollows regardingex parte
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communications:

Ex parteCommunications

(a) AdjudicatoryProceedings.Boardmembersand employeesareprohibited
from engagingin ex partecommunicationswith respectto a pending
adjudicatoryproceeding. (Seedefinition of “ex partecommunication”in
Section101.202ofthisPart.) Forpurposesofthis Section,Boardemployee
meansa personthe Board employson a fill-time, part-time,contract,or
internbasis.

* * *

(d) In the eventthat an ex partecommunicationoccurs,theBoardMemberor
Board employeewill makethat communicationpart of the recordof the
proceeding.To makean oralex partecommunicationpartoftherecord,the
substanceof theoral communication,alongwith the identityofeachperson
involvedin thecommunication,will beeithersetforth in amemorandumand
placedin therecordorannouncedon therecordat a public hearing.

9. “Ex partecommunication”is definedin Section101.202oftheBoard’s

ProceduralRules,35 Ill. Adm. Code101.202,asfollows (emphasisin original):

“Ex partecommunication”meansacommunicationbetweenapersonwho is not a
Board Memberor Boardemployeeand a BoardMemberor Boardemployeethat
reflectson thesubstanceofapendingBoardproceedingandthattakesplaceoutside-
therecordoftheproceeding.Communicationsregardingmattersofprocedureand
practice, suchas theformat ofpleadings,numberof copiesrequired, mannerof
service,andstatusofproceedings,arenot consideredexpartecommunications[5
ILCS 100/10-60(d)]. For purposesofthis definition, “Board employee”meansa
persontheBoard employson a frill-time, part-time,contractor intern basis. (See
Section101.114ofthis Part.)

10. Black’s Law Dictionary (8th Edition2004)defines“ex parte”asfollows

(emphasisadded):

Ex Parte. [Latin “from thepart”] Onorfrom onepartyonly, usu.withoutnoticeto
or argumentfrom theadverseparty <thejudgeconductedthehearingExparte>.

Doneormadeatthe instanceandfor thebenefitofonepartyonly, andwithoutnotic’e
to, or argumentby, anypersonadverselyinterested;ofor relatingto courtaction
takenbyonepartywithoutnoticeto theother,usu.for temporaryoremergencyrelief
canexpanehearing>canexparteinjunction>. Despitethetraditionalone-sidedness
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of ex panematters,somecourtsnow requirenoticeto theoppositionbeforewhat
theycall an “ex panehearing.”

Communication.. . ex panecommunication.A communicationbetweencounsel
and the courtwhen opposingcounselis notpresent. Such communicationsare
ordinarilyprohibited.

RESPONDENTS’MOTIONSTO STRIKE THE LETTERSMUST BE DENIED

11. Respondents’Motions to Strike theLettersarefrivolous andmustbedeniedouat

leastsix grounds.

12. First, theRule201(k)lettersweresentdirectlyto Respondents’attorney. He had

timelynoticeoftheseletters. Respondents’attorneydoesnot contendthat hedid not receivethe

letters. Only copiesof the lettersweresentto theHearingOfficer in orderto keepher apprised

ofthediscoverydisputes. Becausethelettersweresentdirectlyto Respondents’attorney,by

definition, theywerenotex panecommunicationswith aBoardemployee.See35 Ill. Adm.

Code101.202;seealsoStephenDrakev. Illinois EPA,PCB 81-54,1981 WL 21592,at *1 (Dec.

17, 1981)(Lettersentbycomplainantto theBoard withoutservingrespondentswasan cx pane

communication);Village of Saugetv. Illinois EPA,PCB 86-57and86-62(consolidated),1989

WL 74542,at *1 (Jan. 19, 1989)(A copyofa lettersentto theBoardby athirdpartyconcerning

apendingcasewithoutanyindicationthatsaid letterwassentto allpartiescanbe viewedas an

ex panecommunication).

13. Furthermore,theMay24, 2005 Rule201(k)letterstates,“we invite you to contact

uspursuantto Rule201(k).” (May24, 2005Letterat 3 (Exhibit B).) In addition,theJune14,

2005 Rule201(k) letterbegins,“To date,I havenotreceivedanyresponseto my May24, 2005

letter” andends“As always,pleasecontactmewith anyquestionsor concerns.”(June14, 2005

Letterat 1 and2 (Exhibit C).) Respondents’attorneyhadtheopportunityandinvitation to
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respondto theRule201(k)letters,butchosenot to do so. Respondents’attorney’sfailure to

responddoesnot transformtheRule201(k) lettersinto ex panecommunications.By thesame

token,hadComplainantchosennot to respondto Respondents’Motions to Strikethe Letters,

thoseMotions would notbe transformedinto ex panecommunicationswith theBoard.

14. Second,theBoard’srulesstatethattheHearingOfficerhasauthorityto order

discoveryordenydiscovery“if thepartiescannotagreeonthe scopeof discovery.” 35 Ill. Adm.

Code 101.616(b).This rule clearlyanticipatesan informal disputeresolutionprocessbetween

thepartiesbeforediscoverydisputesarebroughtto theHearingOfficer or theBoard. TheBoard

alsolooks to theSupremeCourt Rules for guidancein discovery,which includetheinformal

discoverydisputeresolutionrule in Rule201(k). j4~Illinois’ rules“contemplatethat discovery

will proceedwithoutjudicial interventionandthat thegreatmajorityofdiscoveryquestionswill

be resolvedby counselthemselves.”Williams v. A.E. StaleyMfg. Co., 83 Ill.2d 559, 563,416

N.E.2d252, 254 (Ill. 1981). Theincreasingcomplexityandvolumeofpresent-daylitigation

involvesfrequentrecourseto discoveryandseekingjudicial interventionin discoverybefore

consultationbetweencounselandgoodfaith efforts to resolvedifferenceswould only serveto

increasetheburdenon courtsandthwanadministrationofjustice. Id. at 564, 416 N.E.2dat 255.

“Discoveryis not atactical game,”but ratherit “is intendedas,andshouldbe,acooperative

undertakingbycounselandtheparties,conductedlargelywithout court intervention.. .“ j4~at

566, 416 N.E.2dat 256.

15. Respondents’attorney’sdecisionto communicatewith Complainant’sattorney

only throughBoardfilings violatesboth theletterandspirit ofRule201(k). It exceedsthe

boundariesoffairnessthat Respondents’attorneyintentionallyignoredComplainant’s attorney’s

goodfaith efforts to informally resolvediscoverydisputesandnow seeksto strikethosegood
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faith efforts sincetheyhavebecomeamatterofpublic record.

16. Respondentsarguethat“the provisionsof SupremeCourtRule201(k)do hot

apply to this situationbecausetheComplainantwasnevergiven leaveto conductdiscoveryby

theBoard.” (Motions to StrikeLettersat¶3.) This is nonsensicalastherequirementsofRule

201(k)applyto, and areincumbentupon,thepartiesservingandansweringdiscovery. Rule

201(k)states,in part,that the“parties” (plural) shallattemptto resolvedifferencesover

discoveryprior to judicial intervention.Respondents’argumentin this regardis an admission

that theythemselvesfailed to follow Rule201(k)andis an indicationofhowunreasonablethey

haveactedin thisphaseof thelitigation.

17. It is aduty oftheHearingOfficer to handle“all discoverydisputes.” 35 Ill. Adm.

Code101.616. HearingOfficerscananddo advisepartiesto utilize Rule201(k)to informally

resolvediscoverydisputes,which is the informal processby whichpartiesshouldresolve

discoverydisputes.See,e.z,Peoplev. JohnChalmers,PCB96-111(Hearingon July 16, 1998,

Transcr.at 66-67)(Exhibit D). In this context,it wasentirelyappropriatefor Complainant’s

attorneyto providetheHearingOfficer in this easewith copiesoftheRule20t(k)lettersinuther

to keepher apprised,particularlywhenRespondents’attorneyrefusedto respondto the letters

andthenfailed to appearat astatusconferencewhendiscoverywas to bediscussesLwitliThe

HearingOfficer.

18. Third, the lettersformedpanof theComplainant’sdiscoveryrequestsand

answers.Therefore,apprisingtheHearingOfficerofthediscoverydisputeswasconsistentwith

theBoard’sApril 7, 2005 Order,which directedthepartiesto file andservediscoveryrequests

andanswers.
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19. Fourth,discoverycorrespondencesentto theBoarddoesnotconstituteex pane

communication.SeeWhite Glove ofMorton GroveTwp. v. AmocoOil Co., PCB95-113,1995

WL 447370,at*3 (July 20, 1995). In White Glove, thecomplainantsenttherespondentletters

regardingdiscovery.Id. at *2. Theselettersset forth factsandlegal argument.fl The

complainantalsosentcopiesofthe lettersto aBoardMember’sattorney. Id. Respondent

objectedand arguedthat sendingtheBoardcopiesofcommunicationbetweenpartiesconstituted

ex panecommunications.Id. However,the letterswerefiled stampedby theBoardandthe

respondentdid not contendthat it did not receivethe letters. j~at* 3. TheBoardfoundthat

“suchcorrespondencein this caseis not tantamountto ex paftecommunicationandit did not

prejudicetherespondent.”a
20. UnderWhite Glove,evenif theRule201(k)letters in thepresentcaseweresent

directlyto theBoard,theywouldnotbe tantamountto ex panecommunications.Ofcourse,the

Rule201(k)letters in thepresentcasewerenot sentdirectly to theBoard. Theyweresent

directlyto Respondents’attorneywith copiesto theHearingOfficer, who is responsiblefor

handlingall discoverydisputes. In addition, thelettershavenowbeenfiled with theBoardon a

numberofoccasions,therebymakingthempanoftherecord.

21. Fifth, assumingarguendothatthe letterswereex partecommunications,which

theywerenot, theyareno longerex partecommunicationssincetheywerefiled with theBoard.

This is theappropriateremedyratherthanstriking them. 35 Ill. Adm. Code 101.114(d)(In the

eventthat an ex panecommunicationoccurs,thecommunicationwill bemadepartof therecord

oftheproceeding);Saugetat *1 (In orderto cureanypotentialtaint in therecordfrom an ex

panecommunication,theappropriateremedyis to makethat communicationapanofthe

record).
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22. , and againassumingarguendothattheRule201(k)letterswereex pane

communications,whichtheywerenot, thereresultedno prejudiceto Respondentsfrom the

lettersbecauseRespondentscausedthelettersto be supersededby aBoardpleading. TheRule

201(k) lettersexplainedtheComplainant’spositionon potentialdiscoverydisputes. Insteadof

respondingto theRule201(k)letters,Respondentsfiled aMotion to StrikeComplainant’s

Objectionsto DiscoveryandRespondents’Motion to CompelComplainant’sResponseto

DiscoveryRequest.Complainant’sresponseto that Motion, whichofcoursewasfiled with the

Board(simultaneouswith the instantresponse),incorporatesthesumandsubstanceoftheRule

201(k) letters,therebysupersedingthem. In otherwords,theRule201(k)lettersarenow moot

becausetheir sumandsubstancewasreiteratedin a responsivepleadingto theBoardthat was

precipitatedby Respondents’own actions.

CONCLUSION

23. Therefore,basedon numerousgroundsstatedabove,theRule201(k) letterswere

not ex panecommunicationswith aBoardemployee.Furthermore,althoughex parte

communicationswith aBoardemployeedid notoccurin this case,theremedyforex pane

communicationsis to makethempartoftherecordratherthanto strike them. For all ofthese

reasons,Respondents’Motions to Strike theLettersmustbe denied.
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Respectfullysubmitted,

PEOPLEOF THE STATE OF ILLINOIS
by LISA MADIGAN, AttorneyGeneral
of theStateofIllinois

B4~~9~
MICHAEL C. PARTEE
MITCHELL L. COHEN
AssistantAttorneysGeneral
EnvironmentalBureaujNorth
188 WestRandolph,Suite2001
Chicago,Illinois 60601
Tel: (312)814-2069
Fax: (312)814-2347
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PEOPLEOF THE STATE OFILLINOIS,
by LISA MADIGAN, AttorneyGeneral
oftheStateofillinois,

Complainant,

SKOKIEVALLEY ASPHALT CO.,INC.,
anIllinois Corporation,EDWIN L. FREDERICK,
a, Individually andasOwnerandPresidentof
SkokieValleyAsphaltCo.,Inc., and
RICHARD I. FREDERICK,Individually
andasOwnerandVice Presidentof Skokie
ValleyAsphaltCo., Inc.,

Respondents.

)
)
) PCB 9698

(Enforcement-RCRA)
)
)
)
)
)
))
)

JUN01 2005

NOTICEOFFILING

TO: Mr. DavidS. O’Neill, Esq.
Mr. MichaelB. Iawgiel,Esq.
5487NorthMilwaukeeAvenue
Chicago,illinois 60630-1249

Ms. CarolWebb,HearingOfficer
Pollution ControlBoard
1021 NorthGrandAvenueEast
P.O. Box 19274
Springfield, illinois 62794-9274

PLEASETAKE NOTICEthatI havetodayfiled Complainant’sResponseto
Respondents’Motion to StrikeDiscoveryRelatedto Attorneys’FeesandCosts,with the
OfficeoftheClerk oftheillinois PollutionControlBoard,true andcorrectcopiesofwhichare
attachedheretoandherewithserveduponyou.

PEOPLEOF THE STATE OF ILLINOIS,
by LISA MADIGAN, AttorneyGeneral
f theSpteofillinois

BY: 1Mm4JcP~,
MICHAEL C. PARTEE
AssistantAttorneyGeneral
EnvironmentalBureau/North
188 WestRandolphStreet,Suite2001
Chicago,illinois 60601
Tel: (312)814-2069

cif

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
RECEIVED

CLERK’S OFFICE)
)
)

v.

) STATE OF ILLINOIS
) PollUtion ConUOl Board



CERTIFICATE OFSERVICE

It is herebycertifiedthattrue andcorrectcopiesoftheNoticeof Filing and
CompLainant’sResponseto Respondents’Motion to Strike DiscoveryRelatedto Attonieys’
FeesandCosts,weresentby First ClassMail, postageprepaid,to thepersonslistedon the
NoticeofFihngonJune1, 2005

BY:

It is herebycertified thattheoriginalsplusnine(9) copiesoftheforegoingwerehand-
deliveredto thefollowing persononJune1, 2005:

PollutionControlBoard,Attn: Clerk
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite 11-500
Chicago,Illinois 60601

BY: (US
MICHAEL C. PARTEE



BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

RECEIVED
PEOPLEOF THE STATEOF ILLINOIS, ) CLERKSOFFICE
by LISA MADIGAN, AttorneyGeneral ) JUN 012005
ofthe Stateofillinois, )

) STATE OF ILLINOIS
• Complainant, . Pollution Control Board

)
v. )

) PCB96-98
51(0KBVALLEY ASPHALT CO.,INC., ) (Enforcement- RCRA)
an Illinois Corporation,EDWIN L. FREDERICK, )
fit, Individually andasOwnerandPresidentof )
SkokieValleyAsphaltCo., Inc., and )
RICHARDI. FREDERICK,Individually )
andasOwnerandVice PresidentofSkokie )
ValleyAsphaltCo., Inc., )

)
Respondents. )

COMPLAINANT’S RESPONSETO RESPONDENTS’MOTION TO STRIKE
DISCOVERYRELATED TO ATTORNEYS’ FEESAND COSTS

Complainant,PEOPLEOF THE STATEOF ILLINOIS, by LISA MADIGAN, Attorney

GeneraloftheStateofillinois, herebyrespondsto Respondents’,SKOKIE VALLEY ASPHALT

CO., INC.,EDWIN L. FREDERICK,JR.,andRICHARD I. FREDERICK,Motion to Strike

Complainant’sInterrogatories,DocumentRequestsandDepositionNoticesto Respondents

RegardingComplainant’sFeePetition. In Response,Complainantstatesasfollows:

I. INTRODUCTION

A. RelevantCaseHistory

OnSeptember2, 2004,theillinois PollutionControlBoard(“Board”) found, in relevant

part,that”. . . respondentscommittedwillful, knowingor repeatedviolationsin this case.”

(Orderat 6 (September2, 2004).) Accordingly, theBoardauthorizedComplainantto file a

petitionfor attorneys’feesandcosts. OnSeptember17, 2004,Complainantfiled its Attorneys’



FeesandCostsPetition.

• OnSeptomber28, 2004,Respondentsfiled apleading,titled “Initial Responseto and

Motion to Stayand/orExtendTimeto Respondto Complainant’sPetitionfor Attorneys’ Fees

andCosts”(hereafterreferredto as“Initial Response”).In theirInitial Response,Respondents

madenumerous,specific,unsupported,factualallegationsregardingComplainant’sAttorneys’

FeesandCostsPetition. Noneoftheseallegationsareamatterofrecord.Following area few

examplesofRespondents’factualallegations:

• “Thepayratefor theComplainant’sattorneysis obviouslyfabricated.”(Initial

Responseat¶ 16.)

• “It is hardto justify a claimfor attorneys’feesandcost[sic) by theIllinois

AttorneyGeneral’sofficethatis approximatelytentimestheamountthatthree

Respondentscombinedpaidto defendthemselvesagainstfrivolous claims.”

(Initial Responseat¶ 17.)

• “It is alsohardto justify anhourlyfeefor public servicethat is greaterthanthe

weighted-averagefeechargedbytheRespondents’attorneyeventhoughthe

Respondonts’attorneys[sic] feesincludecosts.” (ISI~)

OnJanuary10, 2005,Respondentsfiled anotherpleading,titled “Motion to Establish

DiscoveryScheduleandMotion for ExtensionofTimeto RespondUnderBoardOrderof

December16, 2004” (hereafterreferredto asthe“Discovery ScheduleMotion”).

On April 7, 2005,theBoardgrantedRespondents’DiscoveryScheduleMotion and

directedRespondentsto file and servelimitedandfocuseddiscoveryrequestsby April 25, 2005,

Complainantto file andserveanswersto saiddiscoveryrequestsby May25, 2005,andthe

HearingOfficer to proceedto hearingon theissueasexpeditiouslyaspossible.TheApril 7,
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2005 OrderdidnotaddressRespondents’allegationsregardingComplainant’sAttorneys’Fees

andCostsPetitionanddidnotprohibit Complainantfrom servingdiscoveryrequestsregarding

theseallegations.

Thereafter,Respondentsfiled andserveddiscoveryrequestsbyApril 25, 2005,and

Complainantfiled andservedits answersto saiddiscoveryrequestsby May25, 2005.

Complainantalso filed andserveddiscoveryrequests(interrogatbries,documentrequestsand

depositionnotices)by April 25, 2005. (I~Exhibit A to thisResponse.)Complainantthensent

Respondentsaletter,datedMay24,2005,pursuantto Rule201(k) regardingComplainant’s

discoveryrequests,amongotherissues. (&~Exhibit B to thisResponse.)

RatherthancontactComplainantpursuantto Rule201(k)or answerComplainant’s

discoveryrequests,onMay 18,2005,Respondentsfiled yetanotherpleading,titled

“Respondents’Motion to Strike Complainant’sInterrogatories,DocumentRequestand

DepositionNoticesto RespondentsRegardingComplainant’sFeePetition” (hereafterreferredto

as“Motion to Strike”). Respondents’Motion to Strike seeksto strike Complainant’s

interrogatories,documentrequestsanddepositionnoticesin theirentiretyon thegroundsthatthe

April 7,2005 OrderdidnotgrantComplainantadditionaltime to conductdiscovery;thatthe

Complainant“hasnotbeenauthorizedto conductdiscoveryandhasno legal bathsfor which to

do so;”andthat “Respondentshaveno legal obligationtorespondto Complainant’sdiscovery

requestsanddo not desireto do soon avoluntarybasis.” (Motion to Strike at¶113,6 and7.)

11. RELEVANT LEGAL STANDARD

Thepurposeof discoveryis to enableattorneysto betterprepareandevaluatetheircases.

SeeCarlsonv. GeneralMotorsCorn.. 289N.E.2d439,449 (111. App. 1stDist. 1972);seealso

Terryv.Fisher.145 N.E.2d588,593 (Ill. 1957). In Carison.theCourtreiteratedthepurposeof
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discovery:“theprinciple isnowwell establishedthatthepurposesoflitigation arebestserved.

wheneachpartyknowsasmuchaboutthecontroversyasis reasonablypracticable.”289N.E.2d

at449. TheSupremeCourtRulesspecificallyprovidethatapartyis entitled to fill disclosure

regarding“anymatterrelevantto thesubjectmatter.” 111. Sup.Ct. R. 20l(b)(l). Courtshave

furtherheldthatdiscoverypresupposesarangeofrelevanceandmaterialitythatincludesnot

onlywhatis admissibleat trial, butalsothatwhichleadsto whatis admissibleatthetrial. See

KruDt v. ChicaRoTransitAuth., 132N.E.2d532,535 (Il]. 1956). TheIllinois SupremeCourt

hasexpressedits preferencefor extensivedisclosurethroughdiscovery. Peoplev. Williford. 649

N.E.2d941,944 (Ill.App. 5thDist.1995). Thus,discoveryfor eachpartyisfavoredandshould

notbedeniedwithoutjust cause. Id.

m. RESPONDENTS’ MOTION TO STRIK MUST BEDENIED

A. Complainant’sDiscoveryRequestsAre DirectlyRelevantto theNumerous,Factual
AllegationsMadebyRespondents

Respondentsintroducedbaldfactualallegationsinto this proceedingconcerningthe

reasonablenessof Complainant’sAttorneys’FeesandCostsPetitionin light oftheRespondents’

ownattorneys’feesandcosts.NotwithstandingtheirrelevanceofRespondents’allegations,

Respondentsmadetheseallegations;noneofwhichare a matterofrecord, andComplainantis

entitledto fill disclosureregardingthefactualbasesfor themundertheprinciplesofdiscovery.

Discoveryis atwo-waystreet,andthestandardfor discoverabilityis extremelybroad. It

is awell-establishedprinciplethat thepurposesof litigationarebestservedwhen eachparty

knowsasmuchaboutthecontroversyasis reasonablypracticable.Carlson.289 N.E.2dat449.

Complainant(andtheBoard)knowsnothingabbutRespondents’attorneys’feesandcosts.

Therefore,Complainantservedtimely, fobusedandlimited interrogatories,documentrequests
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SandnoticesofdepositionregardingRespondents’attorneys’feesandcosts.

Respondentsdo notarguethatComplainant’sdiscoveryrequestsseekprivilegedor

confidentialinformationsuchthatRespóñdentsneednotanswer. Respondentsdo notraisejust

causefor entirelystrikingComplainant’sdiscoveryrequests.Instead,Respondentshave

introducedbaldallegationsinto this proceedingandnow seekto preventComplainantfrom

conductinganydiscoveryinto theseallegations.Respondents’Motion to Strikerestssolelyon

theApril 7,2005Order,which doesnot supporttheextraordinaryreliefsoughtin theirMotion to

Strike. Indeed,thatOrderneitheraddressesRespondents’factualallegationsnorprohibits

Complainant’sdiscoveryrequests,Respondentsinterpretthis silenceassupportfor theirMotion

to Strike. This interpretationisunfounded.Obviously, theApril 7, 2005Orderdoesnot

contradictthebasicdiscoveryconceptoffull disclosure.For thesereasons,Respondents’

Motion to Strikemustbedenied.

B. ComplainantWifi Be SeverelyPrejudicedIf RespondentsDo NotAnswerIts
DiscoveryRequests

Respondentsalsodo not arguethat theywill beprejudicedin anywayby answering

Complainant’sdiscoveryrequests.Ontheotherhand,Cdmplainantwill be severelyprejudicedif

Respondentsdonotfully disclosethefactualbasesfor theirallegations.

Without full disclosure,Complainantcannotbefully apprisedof thefactualbasesfor

Respondents’allegations,noneofwhichareamatterofrecord. Complainantwill beunprepared

andseverelyprejudicedat ahearingon thereasonablenessoftheAttorney’sFeesandCosts

Petitionit is deniedsuchinformation. Again, thepurposeofdiscoveryis to enableattorneysto

betterprepareandevaluatetheir cases.~ Carison.289N.E.2dat 449;Terry. 145 N.B.2dat

593. Absencefill disclosureby Respondents,Complainantcannotbe adequatelyapprisedor
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preparefor hearing,whichwill resultin severeprejudiceto Complainant.For thesereasons,

Respondents’Motion to Strikemustbe denied.

C. RespondentsAlso Failedto ComplyWth Rule201(k)

Respondentsalsofailedto complywith Rule201(k). NeitherofRespondents’attorneys

eventelephonedComplainant’sattorneysprior to filing theMotion to Strike. (~çExhibitB at

3.) HadRespondentsinitiatedaconferencepursuantto Rule201(k)to informallyresolve

differences,theirfrivolousMotion to Strikecouldhavebeenavoided. To date,Complainant’s

attorneysstill havenotheardfrom Respondents’attorneys,despiteComplainant’sletter,dated

May24, 2005. (143 Respondents’failureto contactComplainantregardingadiscoverydispute

prior to filing yetanotherpleadingviolatesRule201(k)andtheletterandspirit oftheApril 7,

2005Order,which expresslydiscouragedpleadingsthatarenot designedto furthera speedyand

ultimateresolutionofthis case. (Orderat4 (April 7, 2005).) BothRule201(k)andtheApril 7,

2005 Orderrequiredaninformal disputeresolutionprocessbetweenthepartiesprior to filing

furtherpleadings.Respondentsrefusedto participatein thatprocess.This providesyet another

basisto denytheftMotion to Strike.

IV. CONCLUSION

Respondentsplacedtheftattorneys’feesandcostsat issue. However,Respondents’bald

allegationsregardingtheftown attorneys’feesandcostsarenot amatterofrecord. Complainant

(andtheBoard)knowsnothingaboutRespondents’attorneys’feesandcosts. Withoutjust

cause,Respondentsnowseektheextraordinaryreliefof aBoardOrderpreventing-fall-disclosure

regardingthebasesfor theirbaldallegations.

Respondentshavenotobjectedto thesubstanceofComplainant’sdiscoveryrequestsor

claiinódanyprivilege. Complainantwill be severelyprejudicedif it mustproceedto hearing
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withoutbeingadequatelyapprisedofRespondents’allegationsthroughlimitedandfocused

discovery. Discoveryis atwo-waystreetandComplainantis entitledto full disclosureunderthe

rulesof discovery.Contraryto theRespondents’contention,theApril 7, 2005Orderdoesnot

supporttheextraordinaryreliefsought.

Lastly,Respondentsalsofailedto complywith Rule201(k)andtheApril 7,2005Order

prior to filing yet anotherpleadingwith theBoard. HadRespondentsattemptedto resolvetheir

differencesinformally with Complainantpriorto filing anothàrpleading,theftMotion to Strike

couldhavebeenavoided.For eachofthesereasons,Respondents’Motion to Strike mustbe

denied,andRespondentsmustbe orderedto answerComplainant’sdiscoveryrequestsregarding

attorneys’feesandcosts.

Respectfullysubmitted,

PEOPLEOF THE STATE OFIllINOIS
by LISA MADIGAN, AttorneyGeneral
oftheStateofillinois

MICHAEL C.PARTEE(Tel312/814-2069)
MITCHELLL COHEN(Te1312/814-5282)
AssistantAttorneysGeneral
EnvironmentalBureau/North
188 WestRandolph,Suite2001
Chicago,illinois 60601
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OFFICEOF THEA’fl’ORNEY GENERAL
STATEOFILLINOIS

Lisa Madigan May24,2005
ATTORNEY GENERALS

Sent ViaFirst ClassMail

Mr. David S. O’Neill, Esq.
5487NorthMilwaukeeAvenue
Chicago,fllinois 60630-1249

Re: Discovery— Peoplev~SkokieValleyAsphaltCo., Inc.,et a!.,PCB 96-98

DearMr. O’Neill:

I encloseComplainant’sanswersto Respondents’requeststo admitfacts,interrogatories
anddocumentrequestspertainingto thepetitionfor feesandcosts.Thepurposeofthisletter is
to initiate aconferencepursuantto Illinois SupremeCourtRule201(k) to resolveanypotential
differencesoverRespondents’requests.This letteralsoaddressesRespondents’deposition
noticefor formerAssistantAttorneyGeneralBernardMurphy. Lastly,this letteraddresses
Respondents’failureto complywith Rule201(k)prior to filing theirMotion to Strike
Complainant’sdiscoveryrequestspertainingto thepetitionfor feesandcosts.

Complainant’sThreeMain Objectionsto Respondents’DiscoveryRequests

Categorically,weobjectto Respondents’requestsfor threemainreasons.Firstandmost
troubling,yourdiscoveryrequeStscontaininflammatoryallegationsandinsinuationsofperjury,
unethicalconduct,over-billingandotherimproprietiesbytheAttorneyGeneral’sOffice,
particularlyby former AssistantAttorneyGeneralJoelStemstein.Noneoftheseallegationsand
insinuationshasanythreadoftruth. Theseareattackson Complainant’sattorneysandhaveno
applicationto anyissuein thecase. It is truly asadchapterin anycasewhenanopposing
attorneyresortsto thissortofbully tactic.

• Properlyconducted,this shouldbeadignifiedprocedure.As attorneys,we areofficersof
thecourt— in this casetheBoard—andweowe aprofessionaldutyto theBoardandto each
other. Yourallegationsandinsinuationsclearlyexceedall bounds;In anyothercase,wewould
file amotionfor aprotectiveorderandsanctions.However,giventheletterandspirit ofthe
Board’slastorder,datedApril 7, 2005,which expresslydirectedusto resolvethis in aspeedy
manner,we decidedto write youinstead.Frankly,wehopethattheproblemendswith this letter.
TheAttorney General’sOffice hasactedin an above-boardandprofessionalmannerin this case.
We expectthesantein return. I knowthat theBoardis loatheto hearanotherdiscove di ute

EXHIBIT

B

• SOCSouth SecondStreet,Springfield.Illinois 62706 • (217) 782-1090 • TI’Y~(217) 785-2771 • Far(21
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May 24, 2005
Page2

but wewill bringthisproblemto theBoard’sattentionif it continues.

~ Complainantobjectsto Requestto Admit FactNos. 3, 11, 12, 13, 15, 16, 17, 18,
19, 20, and37, InterrogatoryNo. 14, andDocumentRequestNos.6, 7, 10, 11, 12, 17 and21 on
relevancegroundsandbecausetheyviolatetheBoard’sOrder,datedApril 7,2005. These
requestsseekinfonnationregardingComplainant’srequestfor AAG Sternstein’sfees,which
werepreviouslydisallowedbytheBoard. TheBoardexpresslyorderedthat“the partiesarenot
to address[AAG Stemstein’sfees)in conductingdiscoveryorathearing.” (14.3 For these
reasons,Complainantdoesnotanswertheseparticularrequests.

Thk4.~Complainantobjebtsto Requestto Admit FactNos.4, 5, 6, 8, 9, 27, 28, and30,
InterrogatàryNos. 16 and23(i), andDocumentRequestNos.5, 7, 8 and9 onrelevanceand
privacygroundsbecausetheyseekinfonnationregardingpersonalcompensationto theAssistant
AttorneysGeneralin thiscase. An AssistantAttorney General’spersonalcompensationhasno
beatingonthepetitionfor feesandcosts. Theserequestsregardingpersonalcompensationare
harassingandmadein badfaith, andarenotdesignedto resolvethis disputein aspeedyandfinal
manner.Your transparentattemptto developtheargumentthatourbilling ratedoesnotreflect
oursalaryisnotonly irrelevantunderthelegal standard,butit is sovastlyoversimplifiedasto
haveno validity. You fail to recognizethatourbilling ratewouldnotreflectour salarybecause
employeebenefits,employer’sliability insurance,overheadcosts(rent,office equipment,support
stagetc.)andmany,manyotherdistributionsandcosts,arealsoincludedin thatbilling rate.
You also fail to acknowledgethat, asgovernmentalattorneys,ourbilling rateis alreadywell
belowthatofasimilarly experiencedenvironmentalattorneyin privatepracticein downtown
Chicago. Thatsaid,this is notan invitationto audittheAttorney General’sOffice. Thepointis
thatno attorney“takeshome”hishourlybilling rate,solassalaryis irrelevantto the
reasonablenessofhis requestedfees.

We didnotlocateanyBoardorcourtprecedentwherepersonalcompensationwas
allowedorevenconsideredin detenniningthereasonablenessof apetitionfor feesandcosts. It
is simplynot afactorconsideredby theBoardorcourts. TheBoardhaspreviouslyfoundthatan
hourlyof$150.00perhouris reasonablefor anAssistantAttorneyGeneral. Seeet. Peoplev, J
& F Hauling.Inç~PCB02-21(May 1, 2003). Theretbre,theonlyrelevantissueis the
reasonablenessoftheamountofhoursbilled andthecostsincurred. For thesereasons,
Complainantdoesnot answertheseparticularrequests.

Respondents’DepositionNoticefor FormerAAG Murphy

We receivedRespondents’depositionnoticefor formerAAG Murphy’sdepositionon
June24, 2005. Pleasebe advisedthatAAG Murphyleft theAttorneyGeneral’sOffice (ongood
terms)lastyear.If you~ to deposehim, pleasecontacthim directly. Mr. Murphyn.ow serves
asAssistantGeneralCounsel,DepartmentofLaw, City ofChicagoBoardofEducation,125
SouthClark Street,7thFloor, Chicago,illinois.
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Page3

Respondents’Failureto ComplyWith Rule2O1(k~
Prior to Filing TheirMotion to Strike

Lastly, you failed to complywith Rule201(k)priorto filing Respondents’Motion to
StrikeComplainant’sdiscoveryrequests.We did notevenreceiveatelephonecall fromyou (or
Michael Jawgiel)in this regard.Hadyoucontactedus,wemayhavebeenableto resolvethis
disputeinformallyandwithout frirther,needlesslitigation.

Weservedyouwith discoveryrequestsbecauseyoumadenumerous,factualallegations
concerningthepetitionfor feesandcoststhatarenot amatterofrecord. As oneexample,in
paragraph17 of “Respondents’Initial ResponseTo And Motion To StayAnd/OrExtendTime
To RespondTo Complainant’sPetitionFor Attorneys’FeesAnd Costs,”youallegedthe
following:

It ishardtojusti~’a claimfor attorneys’feesandcost[sic] by the
illinois AttorneyGeneral’soffice thatis approximatelytentimes
theamountthatthreeRespondentscombinedpaidto defend
themselvesagainstfrivolous claims.

Respondents’legal feesandcostsarenotamatterofrecord. Yourdisputeofthepetitionfor fees
andcostsisbased,in part,on a comparisonbetweenComplainant’sandRespondents’feesand
costsandwe areentitledto conductdiscoveryonit. Youalsomadenumerousotherfactual
allegationsthatarenot amatterofrecord. Furthermore,thereisno prejudiceorhardshipto you
in answeringourdiscoveryrequests.Ontheotherhand,wecannotbe adequatelyapprisedof
your allegationsif yourefuseto answerour limited andfocuseddiscoveryrequests.In orderto
resolvethisdispute,we invite youto contactuspursuantto Rule201(Ic).

pl~

Michael C. Pàrtee
AssistantAttorneyGeneral
EnvironmentalBureau
188 WestRandolphStreet,Suite2001
Chicago,illinois 60601
Tel: (312)814-2069
Fax: (312)814-2347

E-Mail: mpartee®atg.state.il.us

cc: CarolWebb,HearingOfficer
MichaelB. Jawgiel,Esq.



OFFICEOFTHE AT1’ORNEY GENERAL
STATE OFILLINOIS

Lisa Madigan June14, 2005
ATTORNEY GENERAL

Sent Via First ClassMail

Mr. David S. O’Neill, Esq.
5487NorthMilwaukeeAvenue
Chicago,illinois 60630-1249

Re: Discovery—•Peopley. SkokieValleyAspbaltCo.,Inc.,etat, PCB96-98

DearMr. O’Neill:

Thepurposeofthisletter is to initiate anotherconferencepursuantto illinois Supreme
CourtRule201(k)to resolveanypotentialdifferencesoverRespondents’noticesofdeposition.
RespondentsnoticedthedepositionsofAAG Mitchell CohenandformerAAG BernardMurphy
for June24,2005,at 9:00am,and1:00p.m.,respectively. We intendedto takethisup with you
duringOur casestatusconferenceonJune9, 2005,butyou failed to appear.

As I explainedin my first Rule201(k) letter,datedMay 24, 2005,Mr. Murphyleft the
AttorneyGeneral’sOffice lastyear,which meansthatweareunableto producehim for a
deposition.To date1I havenotreceivedanyresponseto myMay24, 2005 letter,so I assumethat
our concernregardingMr. Murphy’sdepositionnoticeis resolved.

In light ofRespondents’recent,unresolvedMotion to Strike theState’sdiscovery
requestsregardingattorneys’feesandcosts,we nowobjectto producingMr. Cohenfor a
depositiononJune24, 2005. First, depositionsshouldnotbeginuntil wecompletewritten
discovery. Mr. Cohen(or anyotherpotentialwitness)shouldhavethebenefitofreviewingall
writtendiscoverybeforesubmittingto a deposition.Moreover,beginningdepositionsbefore
completingwritten discoveryis not conduciveto orderlydiscovery. Second,asyoupointedin
Respondents’Motion to Strike, theBoard’sApril 7,2005Orderonlyprovidesthat“Respondent
is directedto ifie theoutstandingdiscoveryrequestswith theBoard. .. ; [and] thePeople’s
responsemustbefiled on respondentsandservedwith theBoard....” (Orderat 4.) The
Board’sreferenceto the“filing” ofdiscoveryrequestsandanswerscanonlymeanwritten
discovery. As you arguedin yourMotion to Strike, theApril 7, 2005Orderdoesnotauthorize
theState’swrittendiscoveryrequests.By thesametoken,theOrderdoesnotauthorizethe
Respondents’noticesofdepositions.Therefore,applyingyour argument,theRespondentsare
not entitledto conductdepositionsbecausetheApril 7, 2005Orderdoesnotsoprovii

500 SouthSecondStreet,Springfield,Illinois 62706 • (217) 782-1090 • Ti’?: (217) 785-2771 • Far (211)
100 ~st RindolphStreet.Chicago,Illinois 60601 • (312)814-3000• ‘lit (312)814-3374 • Far(312) 814-3806
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Page2

While webelievethattheBoardintendedfill disclosureby bothsides,wedo notplan to
submitMr. Cohenfor a depositionuntil theBoardclarifies thescopeof discoveryregarding
attorneys’feesandcosts. As always,pleasecontactmewith anyquestionsorconcerns.

Michael C. Partee
AssistantAttorneyGeneral
EnvironmentalBureau
188 WestRandolphStreet,Suite2001
Chicago,illinois 60601
Tel: (312)814-2069
Fax: (312)814-2347
E-Mail: mpartee©atg.state.il.us

cc: Carol Webb,HearingOfficer
MichaelB. Jawgiel,Esq.
BernardMurphy,Jr.,Esq.
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I your decision.

2 MS. PERJ: It dependson the scopeofthe

3 interrogatory.

4 (Ms. Pen andMs. •Glatz conferbriefly.)

5 MS. PERU TheStatehasa concernaboutwhether

6 Mr. ‘rice’s revisedinterrogatorymaybe expandedto

7 includecasesthatwereresolvedprior to referralto

8 theAttorney General’soffice duringtheSection31

9 process,becausethatwould openup a canof worms

10 that would involve a significantamountof time.

11 HEARING OFFICERBURDS: Well, asI haveindicated,

12 1 think thequestion is a different question thanwhat

13 hehasposedin the interrogatory. I canonly go by

14 what he is seekingto determine. I reallycan’t

15 prejudgewhat affectthat might haveor how broad the

16 request is until I seeit. The onethatI havebefore

17 me is until 1990relatedto aproceedingsbrought

18 beforetheBoard. I think we all agreeherethat that

19 is ascertainableindependently by all of us. However,

20 it seemsto besomething else that Mr. Tice is after,

21 based on his representations, andthat is to determine

22 those types of casesthat were not necessarilybrought

23 before the Board, and I don’t want to prejudge what

24 that is. MaybeMr. Ticehas not filly articulated

25 what it is he is looking for. But based on his
66
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I representationsit doesnotseemlike anunreasonable

2 request at thistime.

3 However, I cannot prejudge that it is unreasonable

4 onpredeterminethat anyobjections you mayhavemay

5 be unreasonableeither. I would encourage you to do

6 what you havedone in this case. I want to make clear

7 that I appreciatebothCounselfirst trying to resolve

8 the differencebeforecoming to me. I know that that

9 is not a speeific Board requirement, butasyou both

10 havepointed out, we do allow the Civil Procedure

11 Rulesto applyand to come undera 201 (Ic) auspices,

12 andthat’s what I prefer. I would like that

13 documented, thatsameapproach takenin thefutureand

14 always, because that is where discovery shouldbe

15 resolved, in my opinion.

16 However, I know that that is part ofmy role here,

17 and I don’t want to try to duck any responsibility of

18 my own. That’s what I hope to do here andhope to

19 have to you nextweek. Now asfar as--lam going to

20 allow him to revise that request. I ant going to deem

21 his motion to compel related to interrogatorynumber

22 one asmoot based on the revisionsthat he has

23 indicated.

24 Now, Mr. Tice, I don’t know. Thatmay be

25 something that you want to address.I don’t know.
67
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BEFORETHE ILLINOIS POLLUTION CONTROL BOAI~E C 2 IVED
CLERKS OFFICE

PEOPLEOF THE STATEOF ILLINOIS, ) JUL 2 C 2005
byLISA MADIGAN, AttorneyGeneral )
oftheStateofIllinois, ) p~~ff~0C’ontroIBoard

Complainant, )
)

v. )
) PCB 96-98

SKOKIE VALLEY ASPHALT CO., INC., ) (Enforcement- RCRA)
an Illinois Corporation, EDWIN L. FREDERICK, )
JR., Individuallyandas OwnerandPresidentof )
SkokieValley AsphaltCo., Inc., and )
RICHARD J. FREDERICK,Individually )
andas OwnerandVice PresidentofSkokie )
ValleyAsphalt Co., Inc., )

)
Respondents. )

COMPLAINANT’S MOTION FOR PROTECTIVE ORDER AND RESPONSETO
RESPONDENTS’ MOTION TO STRIKE COMPLAINANT’S OBJECTIONS TO

DISCOVERY AND RESPONDENTS’ MOTION TO COMPEL COMPLAINANT’S
RESPONSETO DISCOVERY REQUEST

Complainant, PEOPLE OF THE STATE OF ILLINOIS, byLISA MADIGAN, Attorney

General ofthe StateofIllinois, hereby movesfor a protective order againstRespondents~

SKOKIE VALLEY ASPHALT CO., INC., EDWIN L. FREDERICK, JR., and RICHARD J.

FREDERICK, abusivediscoverytactics. Complainant also hereby respondsto Respondents’

Motion to Strike Complainant’s Objections to Discoveryand Respondents’Motion to Compel

Complainant’sResponseto DiscoveryRequest.In support of its motion and response,

Complainantstatesasfollows:



INTRODUCTION

RelevantCaseHistory

1. The relevantcasehistoryregardingRespondents’disputeofwhat constitutes

reasonableattorneys’feesand coststo Complainantwas outlined in Complainant’sResponseto

Respondent’sMotion to Strike DiscoveryRelatedto Attorneys’ FeesandCosts(“Complainant’s

Responseto theFirstMotion to Strike”), filed on June1, 2005. (S~Exhibit A.)

2. As explainedin Complainant’sResponseto theFirst Motion to Strike, on May24,

2005,Complainant’sattorneysentRespondents’attorneyaletterpursuantto Illinois Supreme

CourtRule201(k) in an attemptto informallyresolveanydifferencesoverRespondents’

discoveryrequeststo Complainant. (SeeExhibit B.) A copy ofthisRule201(k) letterwasalso

sentto theHearingOfficer in orderto keepherapprised.Respondents’attorneydid notrespond

to this Rule201(k) letter.

3. Sincethefiling ofComplainant’sResponseto theFirstMotion to Strike,a

telephonestatusconferencewith theHearingOfficer in this casetookplaceon June9, 2005,

pursuantto notice. Respondents’attorneyfailedto appearfor thestatusconferenceon June9,

2005.

4. On June14, 2005,Complainant’sattorneysentRespondents’attorneyasecond

letterpursuantto Rule201(k) regardingRespondents’depositionnotices. (S~Exhibit C.)

Complainant’sattorneyadvisedRespondents’attorneythatdisputesoverwritten discovery

shouldbe resolvedbeforestartingdepositionsand,accordingly,scheduleddepositionsshouldbe

postponeduntil that occurs. A copyofthis secondRule201(k) letterwasalsosentto the

HearingOfficer in orderto keepherapprised.Respondents’attorneyalsodid not respondto this

secondRule201(k)letter.

2



5. Instead,on July 6, 2005,Respondentsfiled threemoremotionsto strike:

“Respondents’Motion to Strike Complainant’sLetterof May24,2005RegardingDiscovery,”

“Respondents’Motion to Strike Complainant’sLetterofJune14, 2005RegardingDiscovery,”

and“Respondent’sMotionto StrikeComplainant’sObjectionsto DiscoveryandMotion to

CompelComplainant’sResponseto DiscoveryRequest”(“Motion to Compel”). Complainant

respondsto Respondents’Motion to Compelherein. Complainantrespondsto Respondents’

Motions to StrikeComplainant’sLettersofMay 24, 2005andJune14, 2005Regarding

Discovery(collectivelyreferredto as“Respondents’Motionsto StriketheLetters”) in aseparate

pleading.

6. Respondents’Motion to Compel,like Respondents’Motions to Strike theLetters,

is remarkablystridentgiven that Respondents’attorneybroughtdiscoverydisputesto theBoard

without contactingComplainant’sattorneyregardingthediscoverydisputesandwithout

appearingfor theJune9, 2005statusconference.Furthermore,therequestfor blanketrelief

soughtby theRespondents,including striking all ofComplainant’sobjectionsandordering

Complainantto answerall discoveryrequests,is supportedby rhetoric (e.g.,“the time it would

taketheComplainantto respondto Respondent’srequestsfor discoveryis inconsequential

comparedto thedelaynow causedbytheComplainant’sfailure to complywith theBoard

discoveryschedule”)andmisstatementsofthe law (e.g.,“the very purposeofdiscoveryis to

allow for theexchangeofpersonalinformation”). (Motion to Compel at ¶11 18 and27,

respectively.)

7. Respondents’Motion to Compeldoesnotrespondto eachofthediscovery

objectionsthat it askstheBoardto strike. Evenasto the fewobjectionsto which they respond,

Respondentsresortto generalizingthe specific. Respondentsutterlyfail to addresshoworwhy

3



eachofComplainant’sobjectionsshouldbe stricken,which shouldbeathresholdrequirement

for striking anobjection. This in itself is fatal to theMotion to Compel.

8. Moreover,giventhecircumstances,Respondents’Motion to Compel violates

Rule201(k)andflies in thefaceofBoard’s April 7, 2005 Order,which unequivocallyadvised

againstthefiling of“[a]ny pleadingby eitherpartynot designedto further aspeedyandultimate

resolutionof this case.. .“ (April 7,2005 Orderat4.) Respondents’attorneyrefusedto even

attemptto resolvethediscoverydisputesprior to Boardintervention,despiteinvitationsfrom

Complainant’sattorney.

Respondents’DiscoveryRequeststo Complainant

9. Respondents’Motion to Compel minimizes themassivescopeandobjectionable

substanceoftheirdiscoveryrequests.However,it is necessaryto addresseachofRespondents’

discoveryrequests,and Complainant’sobjectionsthereto,in orderto granttheblanketrelief

soughtin theMotion to Compel. Respondents’discoveryrequestsregardingthenarrowissueof

thereasonablenessof Complainant’sclaimedattorneys’feesandcostsconsistof43 Requeststo

Admit Facts,50 Interrogatoriesincluding subparts,24 DocumentRequestsamitwoñepnsition

notices.(S~GroupExhibit D.) In comparison,Respondentsservedatotal ofonly 16

Interrogatoriesand 14 DocumentRequestspriorto thetrial on all issuesin October2001.

10. In termsofscope,Respondentsdiscoveryrequestsregardingattorneys’feesand

costsareoverlybroadandundulyburdensome.In termsofsubstance,theyareinsulting,

harassing,madein badfaith, irrelevant,andnotcalculatedto leadto relevantinformationor

designedto resolvethisdisputein aspeedyandfinal manner.

(a) Reciueststo Admit Facts: Respondentsserved43 Requeststo Admit

Facts. In manyinstances,Respondentshavemasqueradedinsultsdirectedat
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Complainant’sattorneysasrequeststo admit facts. For example,Requestto Admit Fact

#37 statesasfollows:

To date,noneoftheAttorneysClaimingFees,theIllinois AttorneyGeneral’s
Office or theStatehavetakenany disciplinaryactionor review procedures
with respectto AttorneySternstein’sethicalbreachin representingaclientat
theBoardin violation of theBoard’sProceduralRules,Attorney Cohen’s
Ethical breachin supervisingor co-counselingthis matterwith Attorney
SternsteinwhenAttorneyCohenknew orshouldhaveknownthatAttorney
Sternsteinwas violating the Board’s ProceduralRules or for Attorney
Cohen’sperjury in executingafalseaffidavit andnoneofthepartieshave
reportedtheseactionsto appropriatedisciplinarycommissionsasrequired.

ThisRequestto Admit Factexemplifiesnot only theinsultingnatureofRespondents’

requests,but alsoRespondents’attemptto delve into theirrelevantsubjectofAssistant

AttorneyGeneral(“AAG”) JoelSternstein’sfees. Many otherRequeststo Admit Facts

areequallyasoffensiveandirrelevant. Onthesegrounds,Complainantobjectedto, and

neitheradmittednordenied,Requestto Admit Facts#3, 11, 12, 13, 15, 16, 17, 18, 19, 20,

and37. In orderto getto theissueofAAG Sternstein’sfees,Respondentsarguetl~tthe

“Board’s attemptto limit discoverythe[sic] with respectto theconflict ofMr. Sternstein

shouldnot be interpretedto preventtheRespondentsfrom investigatingComplainantiand

its attorneys[sic] othermisconductandethicalbreaches.”(Motion to Compelat¶ 21.)

As anotherexample,Requestto Admit Fact#27,statesasfollows:

None oftheAttorneysClaimingFeeshaseverbeenpaid an hourlyrateas

high asthehourlyratetheyarerequestingin this matter.

This Requestto Admit FactexemplifiesRespondents’attemptto delve into the

personalcompensationor “take homepay” oftheAAGs involved in thecase,which is

irrelevantandprivateinformation. Onthesegrounds,Complainantobjectedto, and

neitheradmittednordenied,Request#4, 5, 6, 8, 9, 27, 28, and30. In orderto obtain
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informationregardingpersonalcompensation,Respondentsarguethat “the very purpose

ofdiscoveryis to allowfor the exchangeofpersonalinformation.” (Motion to Compelat

¶27.)

ComplainantansweredtheremainingRequeststo Admit, subjectto additional

objections.

(b) Interrogatories:RespondentsservedComplainantwith a“first set”of

Interrogatoriesasif therewill be additionalsetsto follow. While Respondentsfirst set

consistsof50 interrogatoriesincluding sub-parts,only 30 interrogatoriesareallowed

underSupremeCourtRule213(c). Nevertheless,in orderto avoidadiscoverydispute,

Complainantwentto greatlengthsto addresseachinterrogatoryin a timely manner.

Someof theInterrogatoriesalsosoughtinformationregardingAAG Sternstein’sfees

(Interrogatory#14)andpersonalcompensationto AAGs in this case(Interrogatory#16

and 23(i)). Complainantobjectedto, anddidnot answer,theseInterrogatories.Other

Interrogatorieswerealsoobjectionable,but for awholehostofotherreasonsranging

from Complainant’sinability to understandarequest(e.g.,Interrogatory#10) to its

inability to complywith arequest(e.g.,Interrogatory#23). Respondent’sMotion to

Compeldoesnot addressthebalanceoftheseobjections.

(c) DocumentRequests:RespondentsalsoservedComplainantwith a“first

set” of24 DocumentRequestsasif therewill be additional setsto follow. Complainant

againwentto greatlengthsto addresseachDocumentRequestin atimelymanner. Some

oftheDocumentRequestsalsosoughtinformationregardingAAG Sternstein‘s fees

(DocumentRequest#6, 7, 10, 11, 12, 17 and21) andpersonalcompensationto AAGs in

this case(DocumentRequest#5, 7, 8 and 9). Complainantobjectedto, anddid not
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answer,theseDocumentRequests.OtherDocumentRequestswerealsoobjectionable,

but for otherreasons,including thattheywereoverlybroad(e.g.,DocumentRequest#1

requesting“All DocumentsRelatedto thesubjectmatterofthis case”). Basedon these

additional objections,ComplaintansweredmostoftheDocumentRequests,butdid not

answersome(e.g.,DocumentRequest#1). Again, Respondent’sMotion to Compeldoes

not addresstheseadditionalobjections.

(d) DepositionNotices: RespondentsalsoservedComplainantwith notices

for thedepositionson AAG Mitchell CohenandformerAAG BernardMurphy.

Complainant’ssecondRule201(k)letteraddressestheschedulingof thesedepositions

andexplainsthat written discoveryshouldbe completedbeforeconductingdepositions.

RELEVANT LEGAL STANDARDS

11. TheBoardlimited theinquiry into thereasonablenessof Complainant’sclaimed

attorneys’feesandcostsasfollows (Board’sOrderat 3 (April 7, 2005)):

In determining this reasonableness,theBoardwill beguided by the factors setout in
long-establishedprecedent.TheBoardwill consider,amongotherfactors,thenature
of thecauseandthenoveltyanddifficulty ofthequestionsatissue,theamountand
importanceof the subjectmatter, the degreeof responsibilityinvolved in the
managementof thecause,the time and labor required,the usualand customary
chargein thecommunity,andthebenefitsresultingto theclient. [citationsomitted].

12. TheBoardfurtherlimited this inquiry by disallowingAAG Sternstein’sclaimed

feesandorderingthat“thepartiesarenot to address[AAG Sternstein’sfees]in conducting

discoveryor at hearing.” Ut at 4.)

13. In conductingdiscoveryrelativeto thefactorsoutlinedby theBoard,several

considerationsdeterminewhetherinformationis discoverable.Only relevantinformationor
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informationcalculatedto leadto relevantinformationis discoverable.35 Ill. Adm. Code

101.616(a).

14. Pursuantto Illinois SupremeCourtRule 201(c)and 35 Ill. Adm. Code101.616(d),

theHearingOfficer hasbroaddiscretionto fashionaprotectiveorderthatdenies,limits,

conditionsor regulatesdiscoveryto preventunreasonableexpense,orharassment,or to expedite

resolutionoftheproceeding.Thereis no specificrequirementfor protectiveorders;thereis only

thebroadstandard“as justicerequires.” Statlandv. Freeman,112 Ill.2d 494,499,493 N.E.2d

1075, 1077(Ill. 1986)(InterpretingRule201(c)).

RESPONDENTS’MOTION TO COMPEL MUST BE DENIED AND THE BOARD
SHOULD ISSUEA PROTECTIVEORDERAGAINST RESPONDENTS’ABUSIVE

DISCOVERY TACTICS

15. Respondents’attorney hasservedhighly inappropriate and objectionable

discoveryrequests,refusedto contactComplainant’sattorneyregardingdiscovery,failed to

participatein acasestatusconferenceon discovery,andfiled numerousandfrivolous motions,

includingtheinstantMotion to Compel. TheBoard shouldnot tolerateRespondents’abusive

discoverytactics. Respondent’sMotion to Compelmustbe deniedfor thefollowing reasonsand

theBoardshouldissueaprotectiveorderagainstRespondents’abusivediscoverytactics.

Respondent’sMotion to CompelMust BeDeniedBecauseRespondents’AttorneyMadeNo
Attempt to Informally ResolveDifferencesOver DiscoveryPrior to Seeking-Board
Intervention

16. Prior to seekingBoardinterventionregardingadiscoverydispute,Respondents

failed to makeagoodfaith attempt,muchlessany attempt,to informally resolndifferencesover

discovery. Complainant’sattorneyinitiatedgoodfaith attemptsthroughtwo Rule201(k)ietters,.

but Respondents’attorneyrefusedto participatein aRule201(k)conference.This constitutes

not only aviolation ofRule201(k),but alsoconstitutesaviolation oftheBoard’sApril 7,2005
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Order,whichunequivocallyadvisedagainstthefiling of“[a]ny pleadingby eitherpartynot

designedto furtheraspeedyandultimateresolutionof thiscase.. .“ (Board’sOrderat 4 (April

7, 2005).) Respondents’attorneyalsofailedto participatein a statusconferencewith the

HearingOfficer on June9, 2005,when discoverydisputescouldhavebeendiscussedand

potentiallyresolved. Respondents’attorney’sfailure to complywith Rule201(k)andthe

Board’sApril 7, 2005Order,and failure to appearfor acasestatusconference,all beforeseeking

Boardinterventiononadiscoverydisputeis entirelyunreasonableandprovidesa--basiwtodeny

Respondents’Motion to Compelwithout evengettingto themerits.

Respondents’Motion to CompelMust Be DeniedBecauseIt Fails to MeettheThre~hold

RequirementofAddressingEachObjectionto Be Stricken

17. TheMotion to Compeladdressesonly threeofComplainant’snumerous,timely

andspecificobjections:(1) that theRequestsviolatetheBoard’sApril 7, 2005 Order,which

directedthepartiesto resolvethis disputein a speedyand final resolution,(2)ithatA*G

Sternstein’sfeesandcostsareirrelevant,and(3) thatthepersonalcompensatiomofAAGs

involved in this caseis irrelevant. As to theremainingobjections,Respondentsdo not even

addressthem.

18. Respondents’Motion to Compeloffersno responseto theremainderof

Complainant’svalid objections.As an example,Complainantobjectedto, anddid not answer

Interrogatory#10,which states,“Identi& anyandall hoursand expensesin anymatterinvolving

youremploymentat theIllinois time sheetsandexpensesheets.”Complainantanswered,

“Complainantspecificallyobjectsto theform ofthis request— Complainantdoesnot understand

this request.Subjectto its objections,Complainantis unableto answerthis requestaswritten.”

Interrogatory#10 is truly incomprehensible,yet Respondentsdo not evenmentionthia
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problematicRequest,orComplainant’sobjectionsthereto,in theirMotion to Compel.

19. As anotherexample,Respondents’DocumentRequest#1 seeks“All Documents

Relatedto thesubjectmatterofthiscase.” In conjunctionwith DocumentRequest#1,

Respondents’Interrogatory#23states,only in part,“For any casein whichthe Illinois Attorney

General’sOffice haspreviouslyorispresentlyseekingattorneys’fees,costsandexpensesunder

thesamelegal authorityit is seekingattorneys’feescosts[sic] andexpensesin thismatter,please

supplythefollowing information: (a) Thepartiesinvolved in thelitigation,...” As explainedin

Complainant’sobjections,not onlydoesDocumentRequest#1 encompasseverypieceofpaper

in the presentcasewithout limitation, but Interrogatory #23 literally encompasseseverycaseever

handledby theAttorneyGeneral’sOffice astheAttorneyGeneralseekshis or her feesand costs

in everycasefiled undertheillinois EnvironmentalProtectionAct. DocumentRequest#1 and

Interrogatory#23~eekirrelevantinformationandareso overlybroadandundulyburdensomeas

to be absurdyet, again,Respondentsdo evenmentiontheseproblematicRequests,or

Complainant’sobjectionsthereto,in their Motion to Compel.

20. As to theremainingobjections,Respondents’Motion to Compelarguesthatthey

“de& respon~eby theRespondents.”(Motion to Compelat¶ 28.) “DeW’ meansto challenge,

resistorelude. It is unlikely thatRespondentsmeantthat Complainant’sobjectionschallenged,

resistedor eludedtheirMotion to Compel,thus,it is unclearwhat Respondentsmeant. In any

event,Respondentsseekablanketorderstriking all of Complainant’sobjections,but fail to even

respondto all oftheseobjectionsin theirMotion to Compel. BecauseRespondents’Motion to

Compeldoesnot supportthereliefrequested,theMotionto Compelmustbe denied.
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On theMerits, Respondents’Motion to CompelMust Be Denied Even As to the Few
Objections to Which It Responds

21. Respondents’Motion to Compeladdressesonly threeofComplainant’s

objections. However,evenasto thesethreeobjections,Respondentsfailed to show why they

shouldbe stricken.

22. First,Respondentsarguethat Complainant’s objection basedon Respondents’

violation ofthe Board’s April 7, 2005 Order, which directed theparties to resolvethis dispute in

a speedyand final resolution and not to file anything inconsistentwith that goal, should be

stricken. However,Respondentshavesoughtdiscoverythatis not atall designedto resolvethis

matterin aspeedyandfinal resolution.

23. On this point, Respondentsargue that “Discovery is a tool that allows for the

exchangeofinfonnationneededto help resolvelegal disputes.” (Motionto Compel at¶ 16.)

While Complainant agreesthat discoveryshould involve an exchangeratherthanaone-wayflow

ofinformation, the scopeand substanceofRespondents’discoveryis notjustifiedby this

awkward statement.

24. RespondentsDocument Request#1, which seeks“All documentsRelated to the

subjectmatterofthis case,”is not designedto resolvethis matterin aspeedyor final manner.

Rather,it seeksto re-opendiscoveryasto everyissuein this case. The scopeof manyother

requestsis inconsistentwith the Board’s April 7, 2005Order. Accordingly, Complainant’s

objection on this groundis entirely appropriate.

25. Tn addition to being objectionable in scope,manyofRespondents’Requestsare

objectionableon groundsthattheyareharassing, insulting and offensive. In that regard, they

violatedtheBoard’sApril 7, 2005Order,aswell. Respondents’discoveryrequestscontain
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inflammatoryallegationsandinsinuationsofperjury,unethicalconduct,over-billingandother

improprietiesby theAttorneyGeneral’sOffice arenothingmorethanattackson Complainant’s

attorneysandhaveno applicationto anyissuein thecase. Suchallegationsandinsinuations

clearly exceedall bounds.Complainant’sobjectionthat thediscoveryrequestsareinconsistent

with theBoard’sApril 7, 2005Order is alsosupportedon this ground.

26. Second,RespondentsarguethatComplainantshouldbe orderedto produce

informationconcerningAAG Sternstein’sfeesandcostsbecausethe“Board’s attemptto limit

discovery”by orderingthepartiesnot to addressAAG Sternstein’sfeesandcostsshouldnot

preventRespondents’“from investigatingComplainantandits attorneys[sic] other misconduct

andethicalbreaches.”(Motion to Compelat¶ 21.)

27. However,Complainant’srequestfor AAG Sternstein’sfeeswaspreviously

disallowedby theBoardand,accordingly,thepartieswere orderednot addressit in discovery.

The Boardexpresslyorderedthat ‘The partiesarenotto address[AAG Sternstein’sfees] in

conductingdiscoveryorat hearing.” (Board’sOrderat 4 (Apr. 7, 2005).) TheBoardleft nothing

to interpretationon this issue. Basedon this clearlimitation, Complainantobjectedto the

relevanceof Respondents’requestsfor informationconcerningAAG Sternstein’sfeesandcosts.

28. The argumentthatRespondentsneedto conductan “investigation”of

Complainant’sotherattorneysis patentharassmentandis well beyondthescopeof thelimited

inquiry into thereasonablenessofComplainant’sclaimedattorneys’feesandfactors.

29. Third, Respondentsattemptedto delveinto thepersonalcompensationof the

AAGs involved in thecase. Complainantobjectedon relevanceandprivacygroundsto thissort

ofrequest.Respondentsoffer no responseto Complainant’srelevanceobjection. In responseto

Complainant’sprivacyobjection,Respondentsarguethat “the very purposeofdiscoveryis to
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allow for the exchangeofpersonalinformation.” (Motion to Compelat 11 27.)

30. This purportedrule statementis notsupportedby anylegal authoritybecauseit is

incorrect. WhileComplainantagreesthatdiscoveryshouldinvolve an exchangerather than a

one-wayflow ofinformation,its verypurposeis hardlyto exchangepersonalinformation.

31. An AAG’s personalcompensationhasno bearingon thepetition for feesand

costsbeforetheBoard. Respondents’requestsregardingpersonalcompensationareharassing

andmadein badfaith, andarenotdesignedto resolvethis disputein aspeedyandfinal manner.

Respondents’transparentattemptto developtheargumentthat an AAG’s billing ratedoesnot

reflecthis salaryis notonly irrelevantunderthe legal standard,butit is sovastlyoversimplified

asto haveno validity.

32. Respondents’fail to recognizethat anAAG’s billing ratewould notreflect his

salarybecauseemployeebenefits,employer’sliability insurance,overheadcosts(rent,office

equipment,supportstaff, etc.)andmany,manyotherdistributionsandcosts,arealsoincludedin

that billing rate. No attorney“takeshome”his hourlybilling rate,sohissalaryis irrelevantto the

reasonablenessofhis requestedfees. Respondentsalsofail to acknowledgethat, asa

governmentalattorney,anAAG’s billing rateis alreadywell belowthatof a similarly qualified

and experiencedenvironmentalattorneyin privatepracticein downtownChicago.

33. Complainantdid not locateanyBoardor courtprecedentwherepersonal

compensationwasevenconsideredin determiningthereasonablenessofapetitionfor feesand

costs. It is simplynot afactorconsideredbytheBoardor courts. TheBoardhaspreviously

found that an hourlyof$150.00perhouris reasonablefor anAAG. See,e.z..PeoDlev. J & F

Hauling, Inc., PCB 02-21 (May 1, 2003). Therefore,theonlyrelevantissueis thereasonableness

of theamountofhoursbilled and.thecostsincurred.
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The Board Must Also Deny Respondents’Motion to CompelAs It Pertains to Depositions

34. Regardingdepositions,Respondentsargue “The Complainants [sic] shouldbe

compelledto produce [AAG5 Cohen and Murphy] for deposition,or at a minimum, cooperate

with theRespondentsin schedulingsaid depositionsto allow for the speedyandultimate

resolution ofthis case.” (Motion to Compel at ¶ 43.)

35. Complainant objected to theRespondents’depositionnotice for former A.AG

Murphybecausehe no longerworksin theAttorneyGeneral’sOffice. Complainantprovided

Respondentswith AAG Murphy’s currentcontact information. In light ofRespondents’

unresolvedFirst Motion to Strike(the State’sdiscoveryrequests),Complainantobjectedto

Respondents’depositionnotice to AAG Cohenbecausethat depositionshouldnotbeginuntil

writtendiscoveryis completed. AAG Cohen (or anyother potential witness)shouldhavethe

benefit ofreviewing all written discoverybefore submitting to a deposition. Moreover,

beginningdepositionsbeforecompletingwritten discoveryis not conduciveto orderlydiscovery.

36. Respondents’Motion to Compelis non-responsiveto theseobjectionsandshould

be denied it pertains to depositions.

The Board Should Issuea Protective Order Against Respondents’Abusive Discovery
Tactics

37. It is abundantly clear that Respondents’areusing discoveryas a weaponin this

case. Respondents’discoverytacticsin this caseare abusiveand should not be toleratedby the

Board.

38. Discoveryis a seriousphaseof litigation and not an exercisein tactics.

Complainant’s attorneys have gone to great lengths to answerRespondents’discoveryrequests

and informally resolvedifferences,but at eachjuncture,havebeenmet with personalinsultsand
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frivolouspleadings.

39. The HearingOfficer or theBoardshouldissueaprotectiveorderpursuantto Rule

101.616(d)oftheBoard’sProceduralRulesagainstRespondents’badfaithandirrelevant

discoveryrequests,includingthosediscoveryrequestsaddressedin Complainant’sRule201(k)

letters.

Respectfbllysubmitted,

PEOPLEOF THE STATE OF ILLINOIS
by LISA MADIGAN, AttorneyGeneral
ofthe Stateof illinois

BY: _______________________

MICHAEL C. PARTEE
MITCHELL L. COHEN
AssistantAttorneysGeneral
EnvironmentalBureau/North
188 WestRandolph,Suite2001
Chicago,illinois 60601
Tel: (312)814-2069
Fax: (312)814-2347
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PEOPLEOF THE STATE OFILLINOIS,
by LISA MADIGAN, AttorneyGeneral
oftheStateof illinois,

)
Complainant, )

)
V. )

)
SKOKIEVALLEY ASPHALT CO., INC.,
an illinois Corporation,EDWIN L. FREDERICK,
lit, IndividuallyandasOwnerandPresidentof
SkokieValley AsphaltCo.,Inc., and
RICHARD I. FREDERICK, Individually
andasOwnerandVice PresidentofSkokie
Valley AsphaltCo., Inc.,

Respondents.

NOTICE OFFILING

TO: Mr. David S. O’Neill, Esq. Ms. Carol Webb, HearingOfficer
Mr. MichaelB. Jawgiel,Esq. PollutionControlBoard
5487NorthMilwaukeeAvenue 1021 NorthGrandAvenueEast
Chicago,flhinois 60630-1249 P.O.Box 19274

Springfield,Illinois 62794-9274

PLEASETAKE NOTICE that I havetoday filed Complainant’s Responseto
Respondents’Motion to Strike DiscoveryRelatedto Attorneys’FeesandCosts,with the
Office ofthe Clerk ofthe illinois PollutionControlBoard,true andcorrectcopiesofiwhichare
attachedhereto andherewithservedupon you.

PEOPLEOF THE STATEOF ILLiNOIS,
byLISA MADIGAN, AttorneyGeneral
f the S~ateof illinois

BY:____
MICHAEL C. PAXTEE
AssistantAttorney General
EnvironmentalBureau/North
188 WestRandolphStreet,Suite2001
Chicago,illinois 60601
Tel: (312)814-2069

cif

BEFORE THE ILLINOIS POLLUTION CONTROLBOARD
RECEIVED

CLERK’S OFFICE)
)
)

• JUNDI200S
STATE OF ILLINOIS

Pollution Control Board

PCB 96~98
(Enfrrcement- RCRA).)

)
)
)
)
)
)
)
)



CERTIFICATEOF SERVICE

It is herebycertifiedthattrue andcorrectcopiesoftheNoticeof Filing and
Complainant’sResponseto Respondents’Motion to StrikeDiscoveryRelatedto Attorneys’
FeesandCosts,weresentby FirstClassMail, postageprepaid,to thepersonslistedon the
NoticeofFiling onJune1, 2005

• BY:
MICHAEL C. PARTEE

It isherebycertifiedthattheoriginalsplusnine (9) copiesoftheforegoingwerehand-
deliveredto thefollowing personon June1, 2005:

PollutionControlBoard,Attn: Clerk
JamesR. ThompsonCenter
100WestRandolphStreet,Suite 11-500
Chicago,Illinois 60601

BY:
MICHAEL C. PARTEE



BEFORETIlE ILLINOIS POLLUTION CONTROLBOARDRECEIVED
PEOPLEOFTHE STATE OFILLINOIS, ) • CLERK’S OFFICE
byUSA MADIGAN, AttorneyGeneral ) JUN 012005
oftheStateofillmois, )

) STATE OF ILLINOIS
• • Complainant, ) • Pollution Control Board

)
v. • )

• • . ) PCB96-98
SKOKIEVALLEY ASPHALT CO.,INC., ) (Enforcement- RCRA)
an illinois Corporation,EDWIN L. FREDERICK, )
JR.,IndividuallyandasOwnerandPresidentof )
SkokieValleyAsphaltCo., Inc., and )
RICHARD J.FREDERICK,Individually )
andasOwnerandVice PresidentofSkokie )
ValleyAsphaltCo., Inc., )

)
Respondents. )

COMPLAINANT’S RESPONSETO RESPONDENTS’MOTION TO STRiKE
DISCOVERYRELATED TO ArrORINEYS’ FEESAND COSTS

Complainant,PEOPLEOF THE STATE OF ILLINOIS, by USA MADIGAN, Attorney

Generalofthe Stateofillinois, herebyrespondsto Respondents’,SKOKIE VALLEY ASPHALT

CO., INC., EDWIN L. FREDERICK,It, andRICHARD J. FREDERICK,Motionto Strike

Complainant’sInterrogatories,DocumentRequestsandDepositionNoticesto Respondents

RegardingComplainant’sFeePetition. In Response,Complainantstatesasfollows:

I. INTRODUCTION

A. RelevantCaseHistory

On September2,2004,theillinois PollutionControlBoard(“Board”) found,in relevant

part, that”.. . respondentscommittedwillful, knowingor repeatedviolationsin this case.”

(Orderat6 (September2, 2004).) Accordingly,theBoardauthorizedComplainantto file a

petitionfor attorneys’feesandcosts. On September17, 2004,Complainantfiled its Attorneys’



FeesandCostsPetition.

• OnSeptember28, 2004,Respondentsfiled apleading,titled “Initial Responseto and

Motion to Stayand/orExtendTimeto Respondto Complainant’sPetitionfor Attorneys’Fees

andCosts”(hereafterreferredto as“Initial Response”).In theirInitial Response,Respondents

madenumerous,specific,unsupported,factualallegationsregardingComplainant’sAttorneys’

FeesandCostsPetition. Noneoftheseallegationsareamatterofrecord. Followingareafew

examplesofRespondents’factualallegations:

• “Thepayratefor theComplainant’sattorneysis obviouslyfabricated.”(Initial

Responseat ¶ 16.)

• “It is hardto justify aclaim for attorneys’feesandcost[sic) by theIllinois

AttorneyGeneral’s.officethatis approximatelytentimestheamountthatthree

Respondentscombinedpaidto defendthemselvesagainstfrivolousclaims.”

(Initial Responseat117.)

• “It is alsohardto justify an hourlyfeefor public servicethat is greaterthanthe

weighted-averagefeechargedbytheRespondents’attorneyeventhoughthe

Respondents’attorneys[sic) feesincludecosts.” (Idj

On January10,2005,Respondentsfiled anotherpleading,titled “Motion to Establish

DiscoveryScheduleandMotion for ExtensionofTimeto RespondUnderBoardOrderof

December16, 2004” (hereafterreferredto asthe“DiscoveryScheduleMotion”).

OnApril 7, 2005,theBoardgrantedRespondents’DiscoveryScheduleMotiOn and

directedRespondentsto file andservelimited andfocuseddiscoveryrequestsby April 25, 2005,

Complainantto file andserveanswersto saiddiscoveryrequestsby May25, 2005,andthe

HearingOfficer to proceedto hearingon theissueasexpeditiouslyaspossible.The April 7,

2



2005 OrderdidnotaddressRespondents’allegationsregardingComplainant’sAttorneys’Fees

andCostsPetitionanddidnotprohibitComplainantfrom servingdiscoveryrequestsregarding

theseallegations.

Thereafter,Respondentsfiled andserveddiscoveryrequestsby April 25,2005,and

Complainantfiled andservedits answersto saiddiscoveryrequestsby May25, 2005.

Complainantalso filed and serveddiscoveryrequests(interrogatories,documentrequestsand

depositionnotices)by April 25, 2005. (~p~Exhibit A to thisResponse.)Complainantthensent

Respondentsaletter,datedMay24, 2005,pursuantto Rule201(k)regardingComplainsnt’i

discoveryrequests,amongotherissues.(~Exhibit B to thisResponse.)

RatherthancontactComplainantpursuantto Rule201(k)oranswerComplainant’s

discoveryrequests,on May 18, 2005,Respondentsfiled yet anotherpleading,titled

“Respondents’Motion to Strike Complainant’sInterrogatories,DocumentRequestand

DepositionNoticesto RespondentsRegardingComplainant’sFeePetition” (hereafterreferredto

as “Motion to Strike”). Respondents’Motion to Strike seeksto strikeComplainant’s

interrogatories,documentrequestsanddepositionnoticesin their entiretyon thegroundsthatthe

April 7, 2005Orderdidnot grantComplainantadditionaltime to conductdiscovery;thatthe,

Complainant“hasnotbeenauthorizedto conductdiscoveryandhasno legal baAisfor whichto

do so;”andthat “Respondentshaveno legalobligationto respondto Complainant’sdiscovery

requestsanddo not desireto do soon avoluntarybasis.” (Motion to Strike at¶‘~j3, 6 and7.)

II. RELEVANT LEGAL STANDARD

Thepurposeof discoveryis to enableattorneysto betterprepareand evaluatetheircases.

SeeCarlsonv. GeneralMotorsCorp..289N.E.2d439,449(111. App. 1stDist. 1972); seealso

Tern’ v. Fisher. 145N.E,2d588,593 (Ill. 1957). In Carison,theCourtreiteratedthepurposeof
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discovery:“theprincipleisnowwell establishedthatthepurposesoflitigation arebestserved

wheneachpartyknowsasmuchaboutthecontroversyasis reasonablypracticable.”289N.E.2d

at449. TheSupremeCourtRulesspecificallyprovidethatapartyisentitledto Ml disclosure

regarding“anymatterrelevantto thesubjectmatter.” 111. Sup. Ct. R.201(b)(1). Courtshave

furtherheldthatdiscoverypresupposesarangeofrelevanceandmaterialitythatincludesnot

only whatis admissibleat trial,but alsothat whichleadstowhat isadmissibleat thetrial. See

Kruno v. ChicanoTransitAuth.. 132N.E.2d532,535 (III. 1956). TheIllinois SupremeCourt

hasexpressedits preferencefor extensivedisclosurethroughdiscovery. PeoDlev. Williford. 649

N.E.2d941,944(Ill.App. 5th Dist.1995). Thus,discoveiyfor eachpartyisfavoredandshould

notbedeniedwithoutjustcause. Id.

Ill. RESPONDENTS’MOTIONTO STRIKE MUST BEDENIED

A. Complainant’sDiscoveryRequestsAre DirectlyRelevantto theNumerous,Factual

AllegationsMadeby Respondents

Respondentsintroducedbald factualallegationsinto thisproceedingconcerningthe

reasonablenessof Complainant’sAttorneys’FeesandCostsPetitionin light oftheRespondents’

ownattorneys’feesandcosts. NotwithstandingtheirrelevanceofRespondents’allegations,

Respondentsmadetheseallegations;noneofwhich are a matterofrecord, andComplainantis

entitledto full disclosureregardingthefactualbasesfor themundertheprinciplesof discovery.

Discoveryisatwo-waystreet,andthestandardfor discoverabilityis extremelybroad. It

is awell-establishedprinciplethatthepurposesoflitigation arebestservedwheneachparty

knowsasmuchaboutthecontroversyasis reasonablypracticable.Carlson.289 N.E.2dat449.

Complainant(andtheBoard)knowsnothingabbutRespondents’attorneys’feesandcosts.

Therefore,Complainantservedtimely, foèusedandlimited interrogatories,documentrequests
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SandnoticesofdepositionregardingRespondents’attorneys’feesandcosts.

Respondentsdo notarguethatComplainant’sdiscoveryrequestsseekprivilegedor

confidentialinformationsuchthat Respondentsneednot answer. Respondentsdo notraisejust

causefor entirelystrikingComplainant’sdiscoveryrequests.Instead,Respondentshave

introducedbaldallegationsinto this proceedingandnow seekto preventComplainnntfrom

conductinganydiscoveryinto theseallegations.Respondents’Motion to Strikerestssolelyon

theApril 7,2005Order,which doesnot supporttheextraordinaryreliefsoughtin theirMotion to

Strike. Indeed,thatOrderneitheraddressesRespondents’factualallegationsnorprohibits

Complainant’sdiscoveryrequests.Respondentsinterpretthis silenceassupportfor theirMotion

to Strike. This interpretationis unfounded.Obviously,theApril 7,2005 Orderdoesnot

contradictthebaAic discoveryconceptof Ml disclosure.For thesereasons,Respondents’

Motion to Strikemustbedenied.

B. ComplainantWill BeSeverelyPrejudicedIf RespondentsDo Not AnswerIts
DiscoveryRequests

Respondentsalsodo not arguethat theywill beprejudicedin anywayby answering

Complainant’sdiscoveryrequests.On theotherhand,Complainantwill be severelyprejudicedif

Respondentsdo notfilly disclosethefactualbasesfor theirallegations.

Without full disclosure,Complainantcannotbefilly apprisedof thefactualbasesfor

Respondents’allegations,noneofwhichareamatterofrecord. Complainantwill beunprepared

andseverelyprejudicedatahearingon thereasonablenessoftheAttorney’sFeesandCosts

Petitionit is deniedsuchinformation. Again, thepurposeofdiscoveryis to enableattorneysto

betterprepareandevaluatetheircases.~ Carison.289 N.E.2dat 449; Tern’. 145 N.E.2dat

593. Absencefull disclosurebyRespondents,Complainantcannotbeadequatelyapprisedor
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preparefor hearing,whichwill resultin severeprejudiceto Complainant.For thesereasons,

Respondents’Motion to Strikemustbedenied.

C. RespondentsAlso Failedto ComplyWith Rule201(k)

Respondentsalsofailedto complywith Rule201(k). NeitherofRespondents’attorneys

eventelephonedComplainant’sattorneyspriorto filing theMotion to Strike. (3~Exhibit B at

3.) HadRespondentsinitiatedaconferencepursuantto Rule201(k)tO informallyresolve

differences,theirfrivolous Motion to Strike couldhavebeenavoided. To date,Complainant’s

attorneysstill havenotheardfrom Respondents’attorneys,despiteComplainant’sletter,dated

May24, 2005. (]j) Respondents’fhilureto contactComplainantregardingadiscoverydispute

prior to filing yetanotherpleadingviolatesRule201(k) andtheletterandspirit oftheApril 7,

2005 Order,which expresslydiscouragedpleadingsthatarenot designedto further aspeedyand

ultimateresolutionof thiscase. (Orderat4 (April 7,2005).) BothRule201(k)andtheApril 7,

2005 Orderrequiredan informal disputeresolutionprocessbetweenthe partiesprior to filing.

furtherpleadings.Respondentsrefusedto participatein thatprocess.Thisprovidesyet another

basisto denytheir Motion to Strike.

IV. CONCLUSION

Respondentsplacedtheir attorneys’ feesandcostsat issue. However,Respondents’bald

allegationsregarding their ownattorneys’ feesand costsarenot amatterofrecord. Complainant

(and the Board) knowsnothing about Respondents’attorneys’ feesandcosts. Without just

cause,Respondentsnow seektheextraordinaryreliefof aBoardOrderpreventingfill disclosure

regardingthebasesfor theirbaldallegations.

Respondentshavenotobjectedto thesubstanceof Complainant’sdiscoveryrequestsor

claimedanyprivilege. Complainantwill be severelyprejudicedif it mustproceedto hearing

6



withoutbeingadequatelyapprisedofRespondents’allegationsthroughlifflited andfocused

discovery. Discoveryis atwo-waystreetandComplainantis entitledto fill disclosureunderthe

rulesofdiscovery. Contraryto theRespondents’contention,theApril 7, 2005Orderdoesnot

supporttheextraordinaryreliefsought.

Lastly,Respondentsalsofailedto complywith Rule201(k)andtheApril 7, 2005Order

prior to filing yet anotherpleadingwith theBoard. HadRespondentsattemptedto resolvetheir

differencesinformally with Complainantpriorto filing anotherpleading,theirMotion to Strike

couldhavebeenavoided.For eachofthesereasons,Respondents’Motion to Strikemustbe

denied,andRespondentsmustbeorderedto answerComplainant’sdiscoveryrequestsregarding

attorneys’feesandcosts.

Respectfullysubmitted,

PEOPLEOFTHE STATE OFILLINOIS
by LISA MADIGAN, AttorneyGeneral
oftheStateofIllinois

BY:4~’
MICHAEL C.PARTEE(Tel 312/814-2069)
MITCHELL L. COHEN(Tel 312/814-5282)
AssistantAttorneysGeneral
EnvironmentalBureau/North
188 WestRandolph,Suite2001
Chicago,illinois 60601

7



OFFICEOFTHEATFORNEYGENERAL
STATEOFILLINOIS

LisaMadigan May24,2005
ATTORNEY GENERAL

SentViaFirst ClassMail

Mr. David S. O’Neill, Esq.
5487NorthMilwaukeeAvenue
Chicago,Illinois 60630-1249

Re: Discovery— Peoplev’. SkokieValleyAsphaltCo.,Inc., etat.PCB 96-98

DearMr. O’Neill:

I encloseComplainant’sanswersto Respondents’requeststo admitfacts,interrogatories
anddocumentrequestspertainingto thepetitionfor feesandcosts. Thepurposeofthis letteris
to initiateaconferencepursuantto Illinois SupremeCourtRule201(k) to resolveanypotential
differencesoverRespondents’requests.This letteralsoaddressesRespondents’deposition
noticefor formerAssistantAttorneyGeneralBernardMurphy. Lastly, thisletteraddresses
Respondents’failureto complywith Rule201(k)prior to filing theirMotion to Strike
Complainant’sdiscoveryrequestspertainingto thepetitionfor feesandcosts.

Complainant’sThreeMain Objectionsto Respondents’DiscoveryRequests

Categorically,weobjectto Respondents’requestsfor threemainreasons.First, andmost
troubling,your discoveryrequestscontaininflammatoryallegationsandinsinuationsofpexjury,
unethicalconduct,over-billing andotherimproprietiesby theAttorneyGeneral’sOffice,
particularlybyformerAssistantAttorneyGeneralJoelSternstein.None oftheseallegationsand
insinuationshasanythreadoftruth. Theseareattackson Complainant’sattorneysandhaveno
applicationto anyissuein thecase. It is truly a sadchapterin anycasewhenan opposing
attorneyresortsto thissortofbully tactic.

• Properlyconducted,thisshouldbeadignifiedprocedure.As attorneys,we areofficersof
thecourt— in this casetheBoard— andweoweaprofessionaldutyto theBoardandto each
other. Your allegationsandinsinuationsclearlyexceedall bounds.In anyothercase,wewould
file amotionfor aprotectiveorderandsanctions.However,giventheletterandspirit otthe
Board’slast order,datedApril 7, 2005,which expresslydirected,us to resolvethis in aspeedy
manner,we decidedto write you instead.Frankly,wehopethattheproblemendswith this letter.
The AttorneyGeneral’sOffice hasactedin an above-boardandprofessionalmannerin this case.
We expectthesamein return. I knowthattheBoardis loatheto hearanotherdiscov di ute

EXHIBIT

B

500 SouthSecondStreet,Springfield,IUinois 62706 • (217) 782-1090 • TTY~(211)785-2771 • Fsr (21
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May24,2005
Page2

butwewill bring thisproblemto theBoard’sattentionif it continues.

Q9fl~,Complainantobjectsto Requestto AdmitFactNos.3,11,12,13, 15, 16, 17, 18,
19,20,and37, InterrogatoryNo. 14, andDocumentRequestNos. 6,7,10,11, 12, 17 and21 on
relevancegroundsandbecausetheyviolate theBoard’sOrder,datedApril 7, 2005. These
requestsseekinformationregardingComplainant’srequestforAAG Sternstein’sfees,which
werepreviouslydisallowedby theBoard. TheBoardexpresslyorderedthat“the partiesarenot
to address[AAGSternstein’sfees)in conductingdiscoveryorat hearing.” Q~)Forthese
reasons,Complainantdoesnotanswertheseparticularrequests.

~ Complainantobjectsto Requestto Admit FactNos.4, 5,6, 8, 9, 27,28, and30,
InterrogatàryNos. 16 and23(i), andDocumentRequestNos.5, 7, 8 and9 onrelevanceand
privacygroundsbecausetheyseekinformationregardingpersonalcompensationto theAssistant
AttorneysGeneralin this case.An AssistantAttorney General’spersonalcompensationhasno
bearingon. thepetitionfor feesandcosts. Theserequestsregardingpersonalcompensationare
harassingandmadein badfaith, andarenotdesignedto resolvethis disputein aspeedyand final
manner.‘Your transparentattemptto developtheargumentthatourbilling ratedoesnotreflect
oursalaryis notonly irrelevantunderthelegalstandard,butit is sovastlyoversimplifiedasto
haveno validity. You fail to recognizethatour billing ratewouldnot reflectoursalarybecause
employeebenefits,employer’sliability insurance,overheadcosts(rent,office equipment,support
stagetc.) andmany,manyotherdistributionsandcosts,arealsoincludedin thatbilling rate.
You also fail to acknowledgethat, asgovernmentalattorneys,ourbilling rateis alreadywell
belowthatofa similarly experiencedenvironmentalattorneyin privatepracticein downtown
Chicago. Thatsaid,this isnotaninvitation to audit theAttorney General’sOffice. Thepointis
thatno attorney“takeshome”hishourlybilling rat;sohissalaryis irrelevantto the
reasonablenessofhis requestedfees.

We didnot locateanyBoardorcourtprecedentwherepersonalcompensationwas
allowedorevenconsideredin determiningthereasonablenessofapetitionfor feesandcosts, It
is simplynotafactor consideredby theBoardorcourts. TheBoardhaspreviouslyfoundthatan
hourlyof$150.00perhouris reasonablefor anAssistantAttorneyGeneral. Seee&. Peoplev.3
& FHauiint Inc..PCB02-21 (May 1, 2003). Therefore,theonlyrelevantissueisthe
reasonablenessof theamountofhoursbilledandthecostsincurred. For thesereasons,
Complainantdoesnotanswertheseparticuiarrequests.

Respondents’DepositionNotice for FormerAAGJlurphv

WereceivedRespondents’depositionnoticefor formerAAG Murphy’s depositionon
June24, 2005. Pleasebe advisedthatAAG Murphyleft theAttorneyGeneral’sOffice (on good
terms)lastyear.If you~ to deposehim, pleasecontacthim directly. Mr. MurphynOw serves
asAssistantGeneralCounsel,DepartmentofLaw, City ofChicagoBoardofEducation,125
SouthClark Street,7thFloor, Chicago,illinois.
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Respondents’Failureto ComplyWith Rule201(k)
Prior to FilinzTheir Motion to Strike

Lastly, youfailedto complywith Rule201(k)prior to filing Respondents’Motionto
Strike complainant’sdiscoveryrequests.We didnot evenreceiveatelephonecall from you (or
MichaelJasvgiel)in this regard. Hadyoucontactedus,wemayhavebeenableto resolvethis
disputeinformally andwithoutfurther,needlesslitigation.

We servedyouwith discoveryrequestsbecauseyou madenumerous,factualallegations
concerningthepetitionfor feesandcoststhatarenot amatterof record. As oneexample,in
paragraph17 of “Respondents’Initial ResponseTo And Motion To StayAnd/OrExtendTime
To RespondTo Complainant’sPetitionForAttorneys’ FeesAnd Costs,”you allegedthe
following:

It is hardto justii& aclaimfor attorneys’feesandcost[sic) by the
illinois AttorneyGeneral’soffice thatis approximatelytentimes
theamountthatthreeRespondentscombinedpaidto defend
themselvesagainstfrivolous claims.

Respondents’legal feesandcostsarenot a thatterofrecord. Yourdisputeofthepetitionfor fees
• andcostsisbased,in part,on acomparisonbetweenComplainant’sandRespondents’feesand

• ~. costsandwe areentitledto conductdiscoveryonit. You alsomadenumerousotherfactual
allegationsthatarenot amatterofrecord. Furthermore,thereis no prejudice.or hardshipto you
in answeringourdiscoveryrequests.Ontheotherhand,wecannotbeadequatelyapprisedof
your allegationsif yourefuseto answerour limitedandfocuseddiscoveryrequests.In orderto
resolvethis dispute,we invite youto contactuspursuantto Rule201(k).

MichaelC. Pàrtee
AssistantAttorneyGeneral
EnvironmentalBureau
188 WestRandolphStreet,Suite2001
Chicago,illinois 60601
Tel: (312)814-2069
Fax: (312)814-2347

E-Mail: mpartee®atg.state.il.us

cc: CarolWebb,HearingOfficer
MichaelB. Jawgiel,Esq.



OFFICEOFTHE ATTORNEY GENERAL
STATE OFILLINOIS

LisaMadigan • ~ 14, 2005
AVFORNEY GENERAL

SentVia First ClassMail

Mr. DavidS. O’Neill, Esq.
5487NorthMilwaukeeAvenue
Chicago,illinois 60630-1249

Re: Discovery—• Peoplev. SkokieValleyAsphaltCo.,Inc.,etat,PCB96-98

DearMr. O’Neill:

Thepurposeofthis letter is to initiate anotherconferencepursuantto illinois Supreme
CourtRule201(Ic) to resolveanypotentialdifferencesoverRespondents’noticesof deposition.
RespondentsnoticedthedepositionsofAAG Mitchell CohenandformerAAG BernardMurphy
for June24, 2005,at 9:00 an.and1:00p.m., respectively. We intendedto takethis up with you
duringourcasestatusconferenceon June9, 2005,butyou failedto appear.

As I explainedin my first Rule201(k) letter,datedMay24,2005,Mr. Murphyleft the
Attorney General’sOffice last year,whichmeansthatwe areunableto producehim for a
deposition. To dat I havenotreceivedanyresponseto myMay24, 2005 letter,so I assumethat
our concernregardingMr. Murphy’s depositionnoticeis resolved.

In light ofRespondents’recent,unresolvedMotion to StriketheState’sdiscovery
requestsregardingattorneys’feesandcosts,wenowobjectto producingMr. Cohenfor a
depositiononJune24,2005.First, depositionsshouldnotbeginuntil wecompletewritten
discovery. Mr. Cohen(or anyotherpotentialwitness)shouldhavethebenefitofreviewingall
writtendiscoverybeforesubmittingto a deposition. Moreover,beginningdepositionsbefore
completingwritten discoveryis notconduciveto orderlydiscovery. Second,asyoupointedin
Respondents’Motion to Strike, theBoard’sApril 7,2005Orderonlyprovidesthat“Respondent
is directedto file theoutstandingdiscoveryrequestswith theBoard. .. ; [and)thePeople’s
responsemustbefiled on respondentsandservedwith theBoard. . . .“ (Orderat 4.) The
Board’sreferenceto the“filing” ofdiscoveryrequestsandanswerscanonlymeanwritten
discovery.As youarguedin yourMotion to Strike,theApril 7, 2005Orderdoesnot authorize
theState’swritten discoveryrequests.By thesametoken,theOrderdoesnot authorizethe
Respondents’noticesofdepositions.Therefore,applyingyourargument,theRespondentsare
notentitledto conductdepositionsbecausetheApril 7, 2005Orderdoesnot soprovide.

500 SouthSecondStreet,Springfield, Illinois 62706 • (217) 782-1090 • TFYi (217) 785~277I• Far(217) 78V
100‘Nest RandolphStreet,Chicago,Illinois 60601 • (312)814-3000 • T’I’Y: (312) 814-3374 • Fir (312) 814-3806



June14, 2005
Page2

WhilewebelievethattheBoardintendedfull disclosureby bothsides,we do notplanto
submitMr. Cohenfor adepositionuntil theBoardclarifies thescopeof discoveryregarding
attorneys’feesandcosts.As always,pleasecontactmewith anyquestionsorconcerns.

Michael C. Partee
• AssistantAttorneyGeneral

EnvironmentalBureau
188 WestRandolphStreet,Suite2001
Chicago,illinois 60601
Tel: (312)814-2069

• Fax:(312)814-2347
E-Mail: mpartee®atg.state.il.us

cc: CarolWebb,HearingOfficer
MichaelB. Jawgiel,Esq.
BernardMurphy,Jr.,Esq.



SKOIUE VALLEY ASPHALT CO., INC~,
anillinois Corporation,EDWIN L. FREDERICK,
JR., IndividuallyandaE OwnerandPresidentof
SkokieValley AsphaltCo., Inc., and
RICHARDI. FREDERICK,Individually
andasOwnerandVice PresidentofSkokie
Valley AsphaltCo., Inc.,

NOTICE OF FILING

TO: Mr. David S. O’Neill, Esq. Ms. CarolWebb,HearingOfficer
Mr. MichaelB. Jawgiel,Esq. • PollutionControlBoard
5487NorthMilwaukeeAvenue 1021 North GrandAvenueEast
Chicago, illinois 60630-1249 P.O. Box 19274

Springfield, Illinois 62794-9274

PLEASE TAKE NOTICE thatI havetoday filed Complainant’s AnswersandObjections
to Respondents’First Setof Requestfor Admissionof FactsRegardingAttorneys’ Feesand
Costs,Complainant’s Answersand Objectionsto Respondents’FirstSetof Interrogatories
Regarding Attorneys’ Feesand Costs,Complainant’sAnswersand Objections to
Respondents’FirstSet of DocumentRequestsRegarding Attorneys’ FeesandCosts,and
Certification thereof, with the Office of the Clerk ofthe Illinois Pollution Control Board, true
andcorrect copiesofwhich are attached hereto andherewith servedupon you.

PEOPLE OF THE STATE OF ILLINOIS,
by LISA MADIGAN, Attorney General

the S4ateofillinois

BY:
MICHAEL C. P TEE
AssistantAttorneyGeneral
EnvironmentalBureau/North
188 WestRandolphStreet,Suite2001
Chicago,illinois 60601
Tel: (312)814-2069

• RECEIVED

• BEFORETHE ILLINOIS POLLUTION CONTROL BOARD CLERK’S OFFICE
MAY 24201)5

PEOPLE OF THE STATE OF ILLINOIS,
by LISA MADIGAN, Attorney General
ofthe StateofIllinois,

Complainant,

v.

STATE OF ILLINOIS
Pollution Control Board

)
)
)
)
)
)
)
) PCB 96-98

(Enforcement- RCRA)
)
)
)
)
)
)
)
)Respondents.

EXHIBIT
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• CERTIFICATE OF SERVICE

It is herebycertified thattrue andcorrectcopiesoftheNoticeof Filing, Respondents’
First Setof Requestfor Admission of FactsRegardingAttorneys’ FeesandCosts,
Complainant’s AnswersandObjections toRespondents’First Set ofInterrogatorles
RegardingAttorneys’ Feesand Costs,Complainant’s Answers and Objections to
Respondents’First Setof Document RequestsRegardingAttorneys’ FeesandCosts,and
Certification thereof, were sentby First ClassMail, postageprepaid, to the personslisted on the
Noticeof Filing onMay24, 2005.

BY:
MICHAEL C. PARTEE

It is herebycertifiedthattheoriginalsplusnine(9) copiesofthe foregoingwerehand-
deliveredto thefollowing personon May24, 2005:

PollutionControlBoard,Attn: Clerk
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite 11-500
Chicago,illinois 60601

BY:
MICHAEL C. PAR E



BEFORETHE ILLINOIS POLLUTION CONTROL BOAR])

PEOPLEOF THE STATE OF ILLINOIS, ) CLERK’s OFFIC?
by LISA MADIGAN, AttorneyGeneral )
ofthe Stateofillinois, ) • MAY 24 201)5

) STATE OF ILLINOIS
Complamant, ) Pollution Control Board

v.• )
) PCB 96-98

SKOKIE VALLEY ASPHALT CO., INC., ) (Enforcement- RCRA)
an illinois Corporation,EDWIN L. FREDERICK, )
a, IndividuallyandasOwnerandPresidentof )
SkokieValleyAsphaltCo., Inc., and )
RICHARD I. FREDERICK,Individually • )
andasOwnerandVice PresidentofSkokie )
Valley AsphaltCo., Inc., )

)
Respondents. )

COMPLAINANT’S ANSWERSAND OBJECTIONSTO RESPONDENTS’FIRST
REQUEST FOR ADMISSION OF FACTS REGARDINGATTORNEYS’ FEESAND

EXPENSES

• NOW COMES Complainant, PEOPLE OF THE STATE OF ILLINOIS, by LISA

MADIGAN, AttorneyGeneralofthe Stateofillinois, andin responseto Respondents’,SKOKIE

VALLEY ASPHALT CO., INC., EDWIN L. FREDERICK,JR.,andRICHARD J.

FREDERICK,FirstRequestfor AdmissionofFactsRegardingAttorneys’FeesandExpenses,

answersandobjectsasfollows:

I. GENERAL OBJECTIONS

1. Complainantobjectsto Respondents’Re4ueststo Admit Facts(“Requests”)

becausetheyviolatetheBoard’sOrder,datedApril 7,2005,whichdirectedthepartiesto resolve

this disputeoverattorneys’feesandcostsin aspeedyandfinal resolution.In allowinglimited

discoveryon Complainant’srequestfor feesandcosts,the Boardorderedthat “anypleadingby

eitherpartynot designedto fbrthera speedyandultimateresolutionof thiscasewill notbe



toleratedby thehearingofficeror theBoard.” (SeeOrder,datedApril 7, 2005,at 4.) Many of

Respondents’41Requestsareinsulting,harassing,madein badfaith, do notpertainto attorneys’

feesandcosts,andarenot devisedto resolvethis in aspeedyandfinal manner.

2. CornplainantobjectstoR.equestNos.3,ii, 12,13,15,16,17,18,19,20,and37

on relevancegroundsandbecausetheyviolate theBoard’sOrder,datedApril 7, 2005. These

RequestsseekadmissionsregardingComplainant’srequestfor AAG JoelSternstein’sfees,

which werepreviouslydisallowedbytheBoard. (Idj TheBoardexpresslyorderedthat “the

partiesarenotto address[AAG JoelSternstein’s fees] in conductingdiscoveryorathearing.”

(Jj) For thesereasons,ComplainantneitheradmitsnordeniestheseRequestspertainingto

AAG Sternstein.

3. Complainantobjectsto RequestNos.4, 5, 6, 8, 9, 27, 28,and 30 onrelevanceand

privacygroundsbecausetheyseekirrelevantinformationregardingpersonalcompensationto

AssistantAttorneysGeneralin thiscase. Thepersonalcompensationto theAssistantAttorneys

Generalin this caseis privateinformationthathasno relevanceto the reasonablenessoftheir

requestedfeesandcosts. For thesereasons,Complainantneitheradmitsnordeniesthese

Requestspertainingto personalcompensation.

4. Complainantobjectsto thedefinitionof “State”containedin theRequestsas

overbroadandundulyburdensometo theextentthatit puiportsto requireComplainantto answer

onbehalfof anyoffice oragencyotherthantheAttorneyGeneral’sOffice andthe illinois

EnvironmentalProtectionAgency.

5. Complainantobjectsto theform ofthedefinitionsof“subject matterolthiscase”

and“person” or “people.” Complainantalsoobjectsthatthedefinitionof “person”or “people” is

ambiguous.
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IL ANSWERS

Fact No. 1~
At all times relevant to therequest for attorneys’ fees,cost [sic] and expenses,attorneyMitchell
Cohenwasan assistantAttorney General employedby the State andthe illinois Attorney
General’sOffice.
Response:Subject to its objections,Complainantadmitsthis fact.

Fact No. 2:
At all times relevant to the request for attorneys’ fees,cost [sic] andexpenses,attorneyBernard
Murphy wasan assistantAttorney Generalemployedbythe State and the illinois Attorney
General’s Office.
Response:Subject to its objections, Complainant admits this fact.

Fact No.3
At all timesrelevant to the request for attorneys’ fees,cost[sic] andexpenses,attorney Joel
Sternsteinwasan assistantAttorney Generalemployedby the Stateand the illinois Attorney
General’s Office.
Response:Subject to its objections andpursuant to the Board’s Order, dated April 7, 2005,
Complainant neither admitsnOr deniesthis fact.

Fact No. 4:
The Attorneys Claiming Feesare paid for their servicesby the Stateat a salaryas opposedtoan
hourly rate.
Response:Subject to its objections andpursuant to the Board’s Order, dated April 7, 2005,
Complainant neither admits nor deniesthis fact.

Fact No. ~
Taxpayers,including the Respondents,pay theAttorneys Claiming Feesthroughtheir taxesat a
non-hourly rate salary.
Response:Complainant specificallyobjects to this requestbecauseit assumesfactsnot in
evidence. Whetherand how much taxesare paid by Respondentsisnot amatter ofrecord.
Complainant also incorporatesits generalobjectionsherein. Subjectto its objectionsand
pursuant to the Board’s Order, datedApril 7, 2005,Complainant neither admits nor deniesthis
fact.

3



Fact No. 6:
The AttorneysClaimingFeeshave,in fact, alreadydeterminedtheirpay rate throughtheir
employmentrelationshipwith theState [sic]
Response:Subjectto its objectionsandpursuantto the Board’s Order, datedApril 7, 2005,
Complainant neither admits nor deniesthisfact.

Fact No. 7:
The AttorneysClaiming Feeswerenot precluded from working on other matters as a result of
their acceptanceofresponsibilities for thismattet
Response:Complainant specifically objectsthat this request is ambiguous. Complainant also
specificallyobjectsto this requeston relevancegrounds. Acceptanceofother, unrelated matters
is irrelevantto therequestedfeesandcostsin thiscase. Subject to its objections, Complainant
admitsthis fact.

Fact No. 8:
TheAttorneyClaimingFeesare[sic] assignedto the EnvironmentalBureauoftheillinois
Attorney General’sOffice arid asaresulthaveexperienceandexpertisein the field ofillinois
environmentallaw. [sic] and theirsalaryreflectsthisexpertiseandexperience.
Response:Subjectto its objectionsandpursuantto theBoard’sOrder,datedApril 7, 2005,
Complainantneitheradmits nor deniesthis fact.

Fact No. 9:
TheAttorneysClaimingFees[sic] silaryreflectthefactthat theyareassignedto the
EnvironmentalBureauoftheillinois AttorneyGeneral’sOffice and theirexperienceand
expertisein thefield ofillinois environmentallaw.
Response:Subjectto its objectionsandpursuantto theBoard’sOrder,datedApril 7, 2005,
Complainantneitheradmitsnor deniesthis fact.

Fact No. 10:
This caseinvolveslegal issuesandprocedureswith which the AttorneysClaimingFeesare
supposedto have expertiseand doesnot involve novel anddifficult issues.
Responsc Subject to its objections,Complainant deniesthis fact.

Fact No. 11:
The assignmentof attorney Stemsteinto this case,at a timewhenhe hadlittle or no experience
and expertisein environmental litigation isan indication ofthe fact that the illinois Attorney
General’s Office and the Attorneys Claiming Feesrecognizedthatthe matter did not involve a
novelanddifficult issues.
Response:Subject to its objectionsandpursuantto theBoard’sOrder, dated April 7, 2005,
Complainant neither admits nordenies this fact.
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Fact No. 12:
AttorneyCohenwaseither co-counselor supervisingattorneyto Attorney Stemsteinduringall or
partofthe time in which AttorneyCohenis claimingfees.
Response:Subjectto its objectionsandpursuantto the Board’sOrder,datedApril 7, 2005,
Complainantneitheradmitsnordeniesthis fact.

Fact No. 13:
Attorney Cohenknew that Attorney Sternsteinhadbeenemployedby theBoardin theperiod
immediatebeforebeingassignedto thismatter.
Response:Subjectto its objectionsandpursuantto theBoard’sOrder,datedApril 7, 2005,
Complainantneitheradmitsnordeniesthis fact

Fact No. 14:
AttorneyCohenhadadutyto know andcomplywith the ProceduralRulesoftheBoard.
Response:Complainantspecificallyobjectsto thisrequeston relevancegrounds. This requestis
irrelevantto thereasonablenessof therequestedfeesandcosts. Complainantalsospecifically
objectsthatthis requestis argumentative.Subjectto its objections,Complainantadmitsthisfact
and statesthatall attorneysin this casehavesuchaduty.

FactNo. 15:
The Board’sProceduralRulesprohibitedAttorneySternsteinfrom representinga partyin this
matterduringtheperiodin which feesarebeingclaimed.
ResponsejSubjectto its objectionsandpursuantto the Board’s Order, dated April 7,2005,
Complainantneitheradmitsnordeniesthisfact.

Fact No. 16:
AttorneyCohenknewor shouldhaveknownthatAttorney Sternsteinwasprohibitedfrom
representingapartyin this case[sic]
ResponsejSubjectto its objectionsandpursuantto the Board’s Order, datedApril 7, 2005,
Complainantneitheradmitsnordeniesthisfact.

Fact No. 17:
Duringdiscoveryin this matter,the Respondentsspecificallyaskedthe Complainant for
inibnnationon thepastemploymenthistoryoftheAttorneysClaimingFeesandtheComplainant
failed to divulge thatAttorney Stemsteinhadpreviouslybeenemployedby the Board andhad
beeninvolved in decisionsconcerningthis case.
Response:Subjectto its objectionsandpursuantto the Board’sOrder,datedApril 7, 2005,
Complainantneitheradmitsnordeniesthis fact.
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Fact No. 18:
Duringtheperiodin whichfeesarebeingclaimed,AttorneyStemsteinwashavixig ex-parte[sic]
communicationswith bothBoardmembersandBoardstaff.
Response:Subject to its objectionsandpursuantto theBoard’sOrder,datedApril 7, 2005,
Complainantneitheradmitsnordeniesthis fact.

Fact No. 19:
Attorney Cohenhad a duty to determineifAttorneyCohen[sic] wasineligible to representa
partyandwasotherwiseinvolvedin unethicalconductin thismatter,to preventAttorney
Sternsteinfrom representingapartyin thismatterif a conflict exists,to maketheBoardandthe
Respondentsofany conflict andviolation ofBoard ProceduralRulesand to reportsuchconflicts,
violations andethicalbreached[sic] to theproperdisciplinaryboardsand to his supervisorsat
thefllinois AttorneyGeneral’sOffice.
Respons~iSubjectto its objectionsandpursuantto theBoard’sOrder,datedApril 7, 2005,
Complainantneitheradmitsnor deniesthis fact.

Fact No. 20:
AttorneyCohen’sfailureto properlyhandleandaddresstheconflict andethicalbreachesof
attorneySternsteinrepresentanethicalbreach by Attorney Cohen.
Response:Subjectto its objectionsandpursuantto theBoard’sOrder,datedApril 7, 2005,
Complainantneitheradmitsnordeniesthis fact.

Fact No. 21:
TheAttorneysClaimingFeesneverpreparedabudgetfor thefor [sic] representingthe State in
this matterandno suchbudgetwassubmittedto theStateandapprovedby the Stateoranyother
client.
Responseicomplainant specificallyobjectsto this request on relevancegrounds. Whether or
not abudgetwaspreparedis irrelevantto thereasonablenessoftherequestedfeesandcosts.
Subjectto its objections,Complainantadmitsthis fact.

Fact No. 22:
TheAttorneysClaimingFeesdid not maintaintime sheetsor logs ofanykind to documentand
veri~’the hoursworked on thismatter.
Response:Subject to its objections, Complainant deniesthis fact.
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Fact No. 23:
The AttorneysClaimingFeesdid not submitperiodicinvoicesor requestfor paymentsto their
clientswith respectto this matter.
Response:Complainant specificallyobjectsto this requeston relevancegrounds. Whetheror
not invoiceswere submitted is irrelevant to the reasonablenessofthe requestedfeesand costs.
Subject to its objections,Complainant admits this fact.

Fact No. 24:
The AttorneysClaimingFeesdid not discusstheirhourly billing rates with the Stateor any other
client in this matterorgainapprovalto bill at anyagreedto billing rate other thanthe salarypaid
to the Attorney ClaimingFeesbythe State.
Response:Complainantspecificallyobjectsto thisrequest on relevancegrounds. This requestis
irrelevantto the reasonablenessof the requestedfeesandcosts. Complainant alsospecifically
objects to the form of thisrequest. Subjectto its objections,Complainant deniesthis fact.

Fact No. 25:
Throughoutthecourseofeffortsto negotiateandsettlethismatter,the AttorneysClaimingFees
did on more than on occasionusethe fact thattheycouldcollect legal feescostsandexpensesin
negotiationsandattemptedto usethis fact to increasethe amountofthe final settlementamount
offer.
Response:Complainant specificallyobjectsto thisrequeston relevancegrounds. Complainant
specificallyobjects to this Requestbecausesettlementcommunicationsareinadmissible. This
request is irrelevant to the reasonablenessofthe requestedfeesandcosts. Subject to its
objections,Complainantdeniesthis fact.

Fact No. 26:
Throughoutthe courseofefforts to negotiateandsettlethis matter, the Attorneys ClaimingFees
did not and, in fact, refusedto offer the Respondentsanydetailsoftheamountofthe-attorneys
[sic] fees,costsandexpensesbeingclaimed.
Response:Complainant specificallyobjects to this requeston relevancegrounds.This request is
irrelevantto thereasonablenessoftherequestedfeesandcosts. Complainantspecificallyobjects
that settlementcommunicationsareinadmissible.Complainantalsospecificallyobjectsto this
Requestbecauseit is argumentative.Subjectto its objections,Complainantdeniesthis fact.

FactNo. 27:
NoneoftheAttorneysClaimingFeeshaseverbeenpaid an hourly rate ashigh as the hourly rate
they are requesting in thismatter.
Response:Complainant specificallyobjectsto the form of thisRequestandbecauseit is
ambiguous.Subjectto its objections andpursuantto theBoard’s Order, dated April 7, 2005,
Complainant neither admitsnordeniesthis fact.
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Fact No. 28i
The Attorneys ClaimingFeeshavenotcollectedanypaymentsfrom the Statehasedonthehourly
ratetheyareclaiming in requestforlegal feesin this manner.
Response:Complainant specificallyobjectsto theform ofthis Requestandbecauseit is
ambiguous.Subjectto its objections and pursuant to the Board’s Order, dated April 7,2005,
Complainantneitheradmitsnordeniesthis fact.

Fact No. 22i
The AttorneysClaimingFeesdid not consultanyexpertorsite [sic] anyauthorityin fabricating
thehourly feechargesin its determinationofattorneys’fees.
Response:Complainantspecificallyobjectsto theform ofthisRequest.Complainantalso
specificallyobjectsthat thisRequestassumesfacts not in evidence. Subject to its objectionsand
pursuant to the Board’s Order, dated April 7, 2005,Complainant neither admitsnor deniesthis
fact.

Fact No. 31k
TheAttorneysClaimingFeeshavenot collectedanypaymentsfrom theStatebasedon thehourly
rate theyareclaimingin request for legal feesin this manner.
ResponseComplainantspecificallyobjectsto the form ofthis Request. Subject to its objections
andpursuantto theBoard’s Order,datedApril 7, 2005, Complainantneitheradmitsnor denies
this fact.

Fact No. 31:
The Attorneys ClaimingFeesdidnotpresentanyargumentfor attorneys’ fees,cost and expenses
at thehearingon thismatterbeforetheBoardon October30 and 31, 2003 [sic].
Response:Subjectto its objections,Complainantdeniesthis fäót.

FactNo. 32
In its ClosingRebuttalArgumentand ReplyBrief, theAttorneysClaimingFeesclaimedtotal
expensesof$5,574.84but failed to offer receipts and other documentationthatprovedthatthese
chargeswereactuallyincurred.
ResponseSubjectto its objections, Complainant admits this fact.

Fact No. 33:
Attorney Cohen executedan affidavit on April 13, 2004in which he affinnedthatStateof
illinois incurred$5,574.84in costsin prosecuting this caseand submittedthis affidavit as
evidenceofthe State’s claim for expensesin thismatter.
Response:Subject to its objections,Complainant admitsthisfact.
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Fact No. 34:
AttorneyCohenexecutedanaffidavit on September16, 2004in whichhe affirmedthatStateof
illinois incurred$3,482.84in costsin prosecutingthis caseand submitted this affidavit as
evidenceofthe State’sclaim for expensesin this matter.
Response:Subject to its objections,Complainantadmitsthis fact.

Fact No. 35:
The affidavit filed byAttorney Cohenon April 13,2004containedfalseinformationand
supporteda false claim for recoveryof expenseseventhough Attorney Cohen statesin the
affidavit that the information in the Affidavit is “tnie and accurate”andthat he has“reviewedthe
cots incurred”. [sic]
Reiponse:Subjectto its objections,Complainantdeniesthis fact.

Fact No. 36:
The submissionofan affidavit with falseinformationastestimonyandevidenceto theBoard
constitutespeijuryonbehalfofAttorneyCohen,theillinois Attorney General’sOffice andthe
State.
Response:Complainant specificallyobjectsto thisRequestbecauseit assumesfactsnotin
evidence.The affidavit did not containfalseinfonnation. Subjectto its objections,Complainant
deniesthis fact.

Fact No. 37:
To date,noneoftheAttorneysClaiming.Fees,theillinois Attorney General’sOffice or theState
have takenanydisciplinaryactionor reviewprocedureswith respectto AttorneySternstein’s
ethical breach in representingaclient at theBoardin violation oftheBoard’EProceduraitules,
AttorneyCohen’sEthicalbreachin supervisingorco-counselingthis matterwith Attorney
SternsteinwhenAttorney Cohenkneworshouldhaveknownthat Attorney Stemsteinwas
violating theBoard’sProceduralRulesor for Attorney Cohen’speijuryin executinga false
affidavit andnoneofthepartieshavereportedtheseactionsto appropriate disciplinary
commissionsas required.
Response:Complainant specificallyobjectsto this Requestbecauseit assumesfactsriotin
evidence. Complainant alsospecificallyobjectsthat this Requestisargumentative. Subjectto its
objectionsandpursuantto theBoard’s Order,datedApril 7, 2005, Complainantneitheradmits
nor deniesthis fact.
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Fact No. 38:
The costofoff-site copyingincludedthe copyingofa number ofpagesanddocumentsthatwere
notenteredinto evidenceand referredto at hearing.
Response:Complainant specificallyobjectsto this requeston relevancegrounds. Whetheror
not all documentscopiedat Complainant’sexpensewereadmittedinto evidenceor referredto at
a hearingin this matter is irrelevant. Subject to its objectionsandafterareasonable
investigation, Complainant lacks sufficient informationto eitheradmitor denythis fact.

Fact No. 39~
Travel andlodgingexpensesincurredby Attorney Cohenand Attorney Murphywerecost
incurredstrictly at thediscretionofthoseattorneysand,werenotnecessaryfor theprosecutionof
thiscase.
Respons~jComplainant specificallyobjects that this Requestis argumentative. Subjectto its
objections,Complainantdeniesthis fact;

Fact No. 40z
The AttorneysClaimingFeeseachsubmittedaffidavit [sic] to supportthehoursthey billed as
legal fees.
Response:Subjectto its objections,Complainantadmitsthis fact.

FactNo.41:
None ofthesummariesofhourspresentedbytheAttorneysClaimingFeeswith their affidavits
representarecordofhours thatwerekept at the time thework wasperformed.
Response:Subject to its objections, Complainant deniesthis fact.

Fact No. 42~
The summariesofhourspresentedby theAttorney ClaimingFeeswith their affidavitswere
preparedfor thepurposeofsubmittalwith theaffidavits andthe petition for attorneys’ fees.
Respons~Subjectto’ its objections,Complainantadmitsthis fact.

Fact No. 43:
The summariesofhourspresentedby theAttorneysClaimingFeeswith theaffidavits andthe
petition for attorneys’ feeshavenot and will not be presentedto the AttorneysClaimingFees’
clientsfor actualpayment.
Response:Complainant specificallyobjectsto this Requeston relevancegrounds. This request
is irrelevantto thereasonablenessofthàrequestedfeesandcosts. Subjectto its objections,
Complainantadmitsthis fact.
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Respectfullysubmitted,

PEOPLEOF THE STATE OF ILLINOIS,
by USA MADIGAN, Attorney General
of theStateof illinois

BY:
MICHAEL C. PARTEE
AssistantAttorney General
EnvironmentalBureau
188,WestRandolph Street, Suite2001
Chicago,illinois 60601
Tel: 312-814-2069
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BEFORETHE ILLINOIS POLLUTION CONTROL BOA~R~EIVEO

CLERK~SOFFICEPEOPLE OF THE STATE OF ILLINOIS, )by LISA MADIGAN, Attorney General ) MAY 242005of the State ofillinois, ) it OF IL.L%NOIS

) ~ control BoardComplainant, ))
v; ) PCB 96-98

SKOKIE VALLEY ASPHALT CO., INC., ) (Enforcement- RCRA)
anillinois Corporation,EDWIN L. FREDERICK, )
JR., Individuallyand as Ownerand Presidentof )
SkokieValleyAsphaltCo.,Inc., and )
RICHARD I. FREDERICK,Individually )
and as OwnerandVice PresidentofSkokie )
Valley Asphalt Co.,Inc., )

)
Respondents. )

COMPLAINANT’S ANSWERSAND OBJECTIONS TO RESPONDENTS’FIRSTSET
OF INTERROGATORIES REGARDINGATTORNEYS’ FEESAND EXPENSES

NOW COMES Complainant, PEOPLE OF THE STATE OF ILLINOIS, byUSA

MADIGAN, AttorneyGeneralof theStateofIllinois, andin responseto Respondents’,SKOKIE

VALLEY ASPHALT CO., INC., EDWIN L. FREDERICK,JR.,andRICHARD I.

FREDERICK,First Set ofInteirogatories RegardingAttorney’s Feesand Expenses,answersand

objectsasfollows:

I. GENERAL OBJECTIONS

1. Complainant objectsto First Set ofJnterrogatoriesRegardingAttorney’s Feesand

Expenses(“Interrogatories”) becausethey violate the Board’s Order, dated April 7, 2005,which

directedthepartiesto resolvethis disputein aspeedyandfinal resolution. In allowinglimited

discoveryon Complainant’srequestfor feesand costs,the Boardorderedthat “anypleadingby

eitherpartynot designedto furthera speedyandultimateresolutionofthis casewill not be



toleratedby the hearing officer or the Board.” (SeeOrder,datedApril 7, 2005,at 4.)

Respondents’.~jQInterrogatories (including sub-parts) areinsulting,harassing,madein badfaith,

andarenot devisedto resolvethis in aspeedyandfinal manner.

2. Complainantobjectsto InterrogatoryNo. 14 on relevancegroundsandbecauseit

violates the Board’s Order, dated April 7, 2005. This Interrogatory seeksinformation regarding

Complainant’s request for AAGJoel Sternstein’s fees,which werepreviously disallowedby the

Board. (j4~)The Boardexpresslyorderedthat “the parties arenot to address[AAG Joel

Sternstein’sfees] in conductingdiscoveryorathearing?’ (Id~~Forthesereasons,Complainant

doesnot answerthisInterrogatorypertainingto AAG Sternstein.

3. Complainant objectsto Interrogatory Nos.16 and 23(i) on relevanceandprivacy

groundsbecausetheyseekirrelevant information regardingpersonal compensationto Assistant

AttorneysGeneralin this case. ‘The personalcompensationto the AssistantAttorneysGeneralin

this caseis private informationthathasno relevanceto thereasonablenessoftheirrequestedfees

andcosts. Forthesereasons,Complainantdoesnot answerInterrogatoriespertainingto personal

compensation.

4. Complainant objectsto the Interrogatories becausetheyviolateSupremeCourt

Rule 213(c),which providesthat a partyshallserveno morethan30 interrogatories,including

sub-parts.Respondentsserved~Qinterrogatories,including sub-parts.

5. Complainantobjectsto the definition of“State” contained in theInterrogatoriesas

overbroadandundulyburdensometo the extent thatit purportsto requireComplainantto answer

onbehalfof any office or agencyother than the Attorney General’sOffice andthe illinois

EnvironmentalProtection Agency,
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6. Complainant objectsto the form ofthedefinitionsof “subjectmatterofthis case”

and “person” or “people.” Complainant alsoobjectsthat the definition of “person” or “people” is

ambiguous.

II. ANSWERS

Interrogatory No. 1:
Identifytheperson(s)answeringtheseinterrogatoriesandidentify anyandall personswho were
consultedin formulating answersto theseinterrogatories.
Response:Subject to its objections, Complainant answersAssistantAttorneys GeneralMitchell
L. Cohen andMichael C. Partee.

Interrogatory No. 2:
Identify anypersonswith knowledgerelatedto thesubjectmatteroftheclaimsfor Attorneys
FeesandCostsand describe in detailthesubjectsofwhichhehasknowledge.
Response: Complainant specificallyobjects that this requestseeksirrelevant information and is
overlybroadandundulyburdensomebecauseit seeksa virtually endlesslist ofnames.Subject
to its objections,ComplainantanswersthatAssistantAttorneysGeneralCohen,MichaelC.
Partee,and Elizabeth Wallacehavesuch knowledge. Former AssistantAttorneys General
BernardI. Murphy, Jr,JoelStemstein,Kelly Cartwright,Ellen O’LaughlinandBradleyHailoran
alsohavesuchknowledge. All oftheseattorneyshaveknowledgeofthelegalwork thateach
attorneyrespectivelyperformedin thiscase. Also, pleaseseeComplainant’sAnswersand
Objections to Respondents’First Set ofDocumentRequests. Complainant’s investigation
continues.

Interrogatory No. 3:
Identify any and all witnessesyou may or will call at the evidentiaryhearing on thismatter. For
eachwitness,statethe following:

a. Thenameaddressandemployerofeachwitness;
b. A summaryof the relevantfactswithin the knowledgeofwhich saidwitnesswill

testify
c. A list ofall documentsor photographs which anysuchwitriessreliedon,will use

orwhich Complainantmayintroduceinto evidencein connectionwith thetestimonyof said
witness.
Response:Subject to its objections,Complainantanswersthat it maycall AAG Cohenand
Partee,188 WestRandolphStreet,Suite2001,Chicago,illinois. AAG CohenandParteehave
knowledgeoftherequestedattorneys’feesandcosts. ComplainantmayalsocallBernardJ.
Murphy, Jr.,AssistantGeneralCounsel,DepartmentofLaw, City ofChicagoBoardof
Education, 125 South Clark Street, 7th Floor, Chicago, illinois. PleaseseeComplainant’s
Answersand Objections to Respondents’First SetofDocumentRequestsfor the documentson
whichthesewitnessesmayrely. Complainant’sinvestigationcontinues.
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Interrogatory No. 4
Identify anyandall opinionwitnessesthattheComplainantinterviewedor expectsto call at
hearing:

a. Thesubjectmatteron whichtheopinionwitnessis expectedto testify aswell as
to conclusions,opinions and/orexpectedtestimonyofanysuchwitness;

b. Thequalification,includingbutnot limited to, theopinionwitness’seducational
background,practicalexperiencein the area in whichheis expectedto testify, anyarticlesor
paperhe haswritten, any and all seminarsandpostgraduatetraininghe hasreceived,his
experienceasateacheror lecturerandhisprofessionalappointmentsandassociations.;[sic]

c. Theidentityofeachdocumentexamined,consideredor reliedon by him to form
his opinion;

d. All proceedingsin whicheachopinionwitnesshaspreviously testified as an
opinionwitness;

e. Any andall reportsoftheopinionwitness;[sic]
Response:Subjectto its objections,Complainanthasnot interviewed,anddoesnot intendto
call, anopinionwitness. Complainant’sinvestigationcontinues.

Interrogatory No. 5:
Identify anyandall attorneysthattheComplainants[sic] haveretainedor consultedor expects
[sic] to retainorconsultin thepreparationandconductofthis hearing:

a. The nameofthe attorney,
b. The year the attorney wasadmittedto theillinois bar[sic]
c. The attorney’s presentplaceofemployment [sic]
d. The attorney’s former employer[sic]
e. The portionsofthecasepreparationandlitigation for which theattorneywill be

responsible,
Response:Subjectto its objections,ComplainantanswersthatAAG Parteehasbeenassigned
andconsultedin the preparation and conduct of this hearing. PleaseseeComplainant’s Answers
andObjectionsto Respondents’First SetofDocumentRequestsfor his resume.Complainant’s
investigationcontinues.

Interrogatory No. 6:
Describeanyandall guidelinesandpoliciesthatexistedat the illinois AttorneyGeneral’sOffice
duringthe period in which hourswerebilled undertherequestfor attorneys’fees,cots[sic] and
expensesthataddressedthe topic ofbilling for attorneys’ fees,costsand expensesand any
changesto thosepoliciesor theguidelinesduringthesameperiod.
ResponsciComplainant specificallyobjectsto this requeston form and relevancegrounds.
Subjectto its objections,Complainantanswersthereis no informationresponsivethisRequest.
Complainant’sinvestigationcontinues.
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Interrogatory No. 7:
Describe anyand all reviewproceduresthatexist for reviewing and authorizing billed hoursand
expensesat theillinois AttorneyGeneral’sOffice.
Response:Complainantspecificallyobjectsto thisrequeston form andrelevancegrounds.
Subjectto its objections,Complainantanswersthe Respondents’disputeof Complainant’s
attorneys’feesandcostrequestpresentlybeforeBoardis the“review procedure.”Complainant’s
investigationcontinues.

InterrogatoryNo. 8:
Givedetailedinformationon anytime andmaterialsthatwerecommittedto orexertedfor the
prosecutionofthis casebut werenotbilled andincludedin therequestfor reimbursementof
fees,costandexpensesandthereasonthatthee[sic] itemswerenotincluded.
Response:Complainantspecificallyobjectson relevancegroundsbecausetime thatwas spent
butnotbilled is irrelevantto Complainant’srequestfor attorneys’feesandcostsorthehearing
on saidrequest.Complainantalsospecifióallyobjectsto thephrase“time and materialsthat
werecommittedto orexertedfor theprosecution”asvagueandambiguous.Subjectto its
objections,ComplainantanswersthatAAG WallaceandformerAAG Sternstein,Cartwright,
O’Laughlin andHalloraneachspentsignificanttime on this casethat is not includedin
Complainant’srequestfor attorneys’feesand costs. Numerousadministrativestaffwithin the
AttorneyGeneral’sOffice alsospentsignificanttime on this casethat isnot included in
Complainant’srequestfor attorneys’feesandcosts. AAG Parteeis nowspendingsignificant
time on this case,which is not currentlyincludedin Complainant’srequest.Complainant’s
investigation continues.

Interrogatory No. 9:
Identify any and all hours and expensesthat wereassignedto this casebythe attorneysbut were
not billed becausetheywere contestedby a supervisor reviewing time sheetsand expense
statementsand you were instructed not to bill theseitems.
Response:Complainant specificallyobjectsonrelevancegrounds becausetime that wasspent
but not billed is irrelevant to Complainant’s requestfor attorneys’ feesand costsor the hearing
on said request. Subject to its objections, Complainant answersthatno time spent on this case
wascontestedby asupervisor.Complainant’sinvestigationcontinues.

InterrogatoryNo. 10:
Identify anyandall hoursandexpensesin anymatterinvolvingyouremploymentat theillinois
time sheetsandexpensestatements.[sic]
Response:Complainantspecificallyobjectsto theform ofthisrequest — Complainantdoesnot
understandthis request. Subjectto its objections,Complainantis unableto answerthisrequest
as written.
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Interrpgptory No. 11:
Identify both your personal policy andthepolicy andproceduresoftheillinois Attorney
General’sOffice regardingtheassignmentofwork to stafflnon-attorneypersonnelor to less
experiencedattorneypersonnel.
Respons~Complainant specificallyobjectsto the form of thisrequest. Complainant objectsthat
the terms “staff/non-attorney personnel”and“less experiencedattorneypersonnel” are vague,
ambiguousand undefined. Complainant alsoobjectson relevancegrounds because,pursuant to
the Board’s Order, dated April 7, 2005,the Board is only consideringfeesand costsfor two
Assistant Attorneys General that worked onthis matter. Subject to its objections, Complainant
answersthat work related to documentproduction, photocopying faxing and mailing was
assignedto administrative staffwithin the Attorney General’sOffice. Complainant’s
investigation continues.

Interrogatory No. 12:
Identify any and all work in thismatter that wasassignedto staffor lower billing-rate attorney
personnel.
Response:Complainant specificallyobjectsto the form ofthis request. Complainant also
specificallyobjects that the terms “staff or lower-billing rate attorneypersonnel” is vague,
ambiguousand undefined. Subject to its objections,pleaseseeComplainant’s answerto Request
No. 11. Complainant’s investigationcontinues.

Interrogaton No. 13:
Identify all attorneys’feesthat were submitted for costrecoveryin this matter that involved work
to renew, redraft, correct errors,review the work ofother attorneys, review files, performlegal
research,request extensionoftime for filing, correctadocumentthatwasnot filed correctlyor in
a timely manner or respond to motions by opposingcounselthatwerefiled becausethe attorneys
for the illinois Attorney General’s office hadfiled a documentin error or after a deadline.
Response:Complainant specificallyobjectsto the form ofthis request. Complainant specifically
objects that thisrequest assumesfacts not in evidence. Complainant alsospecifically objects that
the terms“cost recovery” isvague,ambiguousandundefined. PleaseseeComplainant’s
AnswersandObjectionsto Respondents’First Set ofDocumentRequestsfor time records.
Complainant’s investigationcontinues.

Interrogatory No. 14:
Identify all hours billed or expensesincurred in reviewing the work ofAttorney JoelSternstein.or
to respondto motions ofopposingcounselcontestingMr. Sternstein’s,yourandthe Attorney
General’s Office ethical lapsesand compliancewith the Board’s procedural rules in practicing
before the Board in this matter.
Response:Complainant specificallyobjectsthat thisRequestassumesfactsnot in evidence.For
the reasonsstated in its generalobjectionsandpursuant to the Board’s Order, dated April 7,
2005,Complainant will not answerthis Request.
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Interrogatory No. 15:
For all expensesrelatedto copying,identify all pagesofdocumentsthatwereactuallyusedin the
presentationofthecaseathearingandspecificallyreferencedat thehearingandenteredinto
evidenceat the hearing.
Response:Complainantspecificallyobjectsto thisinterrogatoryonrelevancegrounds.
Whetherornot aparticulardocumentwasactuallyusedathearingandenteredinto evidenceis
notthedeterminingfactor for whether copyingcostsmaybe assessedagainstRespondents.
Subjectto its objections,pleaseseethe documentsthat were actuallyusedin thepresentationef
thecaseat hearingandspecificallyreferencedat thehearingand enteredinto evidencearthe
hearing. Complainant’sinvestigationcontinues.

InterrogatoryNo. 16:
Identify anyandall attorney’s [sic] feeseverpaidto anyofthe attorneysrequestingattorneys’
feesincluding the time periodofthe work, the methodofmaintainingrecordsofthe hours
worked andcharged,the determinationofthehourlyrate,thehourlyratecharged,andnumberof
hours,theclient, thenatureofthework, thetotal amountbill [sicj and the total amount collected.
Response:Complainantspecificallyobjectsto this Requeston relevancegrounds. Complainant
alsospecificallyobjectsthatthis requestis over broad andunduly burdensome.Subjectto its
objections,pleaseseeComplainant’sAnswersand Objectionsto Respondents’First Set of
DocumentRequests.Complainant’sinvestigationcontinues.

InterrogatoryNo. 17:
Identify on themethodologyusedto determinethehourlyrateto beusedto bill theattorneys’
hoursin thismatterand the nameof thesupervisorypersonnelwhowereconsultedand/or
approvedofthe hourly rate to be charged.
Response:Subject to its objections, Complainant answersthat Board has previouslydetermined
the hourly rate to be used. Seee.g.,Peonlev.1 & FHauling. Inc.. PCB 2002-21(May 1, 2Q03).
Also, pleaseseeComplainant’s Answersand Objectionsto Respondents’First Set ofDocument
Requests. Complainant’s investigation continues.

Interrogatory No. 18:
Identify the illinois Attorney General’s Office policy on travel, hotel stays,hotel selection,and
other expensesincurred by the attorneys during the period ofthe hearingbefore the Board.
Response:Subjectto its objections, Complainant answersthatAssistant Attorneys General go
througha travel coordinator who utilizes State-approvedhotelsand other accommodations,
mileagefeesandperdiem rates. PleaseseeComplainant’s Answersand Objectionsto
Respondents’First Set ofDocument Requests. Complainant’s investigation continues.
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Interrogatory No. 19:
Identify anyprogressbillings, periodic billing or intermediate billing thatwasprepared for this
case.
Response:Complainant specificallyobjectson relevancegrounds. Subject to its objections,
Complainant answersthat are no progressbillings, periodic billings or intermediatebillings that
werepreparedfor thiscase. Complainant’s investigationcontinues.

IpterrogatoryNo. 2O~
Identify information pertaining to any review, approval andpaymentofanyprogressbills,
periodióbills or intermediate bills submitted for approval and/orpayment.
Response:PleaseseeComplainant’s answer to RequestNo. 20.

Interrogatory No. 21:
Identify any budgetpreparedfor attorneys’ fees,costsand expensesrelated to this caseand any
information pertaining to the trackingandcomplianceto the budgetand anyadjustmentsmade to
the budget.
Response:Complainant specificallyobjectsonrelevancegrounds. Subject to its objections,
Complainant answersthatis no budgetprepared for attorneys’ fees,costsand expensesrelated to
thiscaseand anyinformation pertainingto the trackingandcomplianceto the budget and any
adjustmentsmadeto the budget. Complainant’s investigationcontinues.

Interroatory No. 22:
Identify concerningthereview andapprovalofanybudgetpreparedfor this case[sic], the review
ofany reportstrackingcompliancewith the budget and the approval ofany adjustmentsmadeto
the budget.
Response:Complainantspecificallyobjectsto theform ofthis Request.Subjectto its
objections,pleaseseeComplainant’sanswerto RequestNo. 21.
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Interrogatory No. 23:
For any casein which the illinois Attorney General’sOffice haspreviouslyor is presently
seekingattorneys’fees,costsandexpensesunderthe samelegal authorityit is seekingattorneys’
feescosts[sic] and expensesin thismatter,pleasesupply the following information:

a. The partiesinvolvedin the litigation;
b. The courtandjurisdiction in whichtheclaim wasfiled;
c. The file number ofthe case;
d. The subjectmatter ofthe case;
e. The violations allegedin the case;
f. The final judgmentagainstthe Respondentsin the case;
g. The namesofthe attorneysfrom the illinois Attorney General’sOffice requesting

fees;
f [sicJ. The numberofhoursrequestedin feesby eachattorney;
h. Thehourlyratefor feesrequestedby eachattorney,
i. The annualsalarypaid to eachattorneyby thefllinois Attorney General’sOffice

duringtheyearin whichtheattorneyclaimedattorneys’fees;
j. The actualattorneys’feescostsandexpensesawardedin eachcase;
k. Thebasisfor awarding attorneys’ fees,costandexpensesdifferent thanthe

amountrequestedin eachcasewheretheamountsweredifferent.
Response:This Requestliterally encompasseseverycaseeverhandledbytheso-called
AttorneysClaimingFeesbecausethe Attorney General request feesand costsin every casefiled
undertheEnvironmentalProtectionAct. Therefore,Complainantspecificallyobjectson
relevancegrounds.Complainant specificallyobjectsthat this Requestis overlybroad andunduly
burdensomebecausethisRequestis without any limitation. Complainantspecificallyobjects
thatthis Requestseeksinformationthatispublicly-availableandcanbe obtainedfrom public
sources,includingtheBoard. Complainantalsospecificallyobjectsto theform ofsub-parts(1)
(secondsub-part(I)) and(k) ofthis Request.

For the reasonsstated in its generalobjectionsandpursuantto the Board’s Order;-dated
April 7, 2005,Complainantwill notanswersubpart(i) ofthis Request.

Basedon its objections,Complainantis unableto complywith the balanceofthis request.

Interrogatory No. 24:
Supply informationfor theperiodduringwhich attorneys’ fees,cost [sic] and expensesare being
requestedon [sic] theillinois AttorneyGeneral’sOffice for preparing,reviewingand executing
affidavits and any changesto this policy duringthe sameperiod.
Response:Complainant specificallyobjectsto this requeston relevancegrounds.Complainant
alsospecificallyobjectsto theform ofthisrequest— Complainant doesnotunderstandthis
request.Subjectto its objections,Complainantis unableto answerthisrequestaswritten.
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Interrogatory No.25:
Supply informationfor theperiodduringwhich attorneys’fees,cost[sic] and expensesare being
requestedon [sic] the illinois Attorney General’sOffice for reprimandingor disciplining
employeesthat prepareand executefalse affidavits.
Response:Complainant specificallyobjectsto this requeston relevancegrounds. Complainant
alsospecificallyobjectstO theform ofthisrequest.Subjectto its objections,Complainant
answersnone.

Respectfullysubmitted,

PEOPLE OF THE STATE OF ILLINOIS,
by USA MADIGAN, AttorneyGeneral
ofthe Stateofillinois

BY:
MICHAEL C. P TEE
AssistantAttorneyGeneral
EnvironmentalBureau
188 WestRandolphStreet,Suite2001
Chicago,illinois 60601
Tel: 312-814-2069
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BEFORE THE ILLINOIS POLLUTIONCONTROL B9~D~~EWE D

• CLERICS OFFICEPEOPLE OF THE STATE OF ILLINOIS, )
byLISA MADIGAN, AttorneyGeneral ) MAY 242005
of the State of illinois, ) STATEOF ILLiNOIS

) Pollution Control Board• Complainant, )
)

v. • )
• ) PCB 96-98SKOKIE VALLEY ASPHALT CO., INC., ) (Enforcement- RCRA)

an illinois Corporation,EDWIN L. FREDERICK, )
JR., Individuallyand as OwnerandPresidentof )
SkokieValley AsphaltCo.,Inc., and )
RICHARD 5. FREDERICK,Individually )
andasOwnerandVice Presidentof Skokie )
ValleyAsphaltCo., Inc., •

)
• Respondents.

COMPLAINANT’S ANSWERSAND OBJECTIONS TO RESPONDENTS’ FIRSTSET
OF DOCUMENT REOUESTS REGARDINGATTORNEYS’ FEES AND EXPENSES

NOW COMES Complainant, PEOPLE OF THE STATE OF ILLINOIS, by USA

MADIGAN, Attorney Generalofthe State of illinois, and in responseto Respondents’,SKOKIE

VALLEY ASPHALT CO., INC., EDWIN L. FREDERICK, JR., andRICHARD!.

FREDERICK,First SetofDocumentRequestsRegardingAttorneys’ Feesand Expenses,

answersand objectsas follows:

I. GENERAL OBJECTIONS

1. Complainant objectsto Respondents’First Set ofDocumentRequestsRegarding

Attorneys’ Feesand Expenses(“Requests”) becausethey violate the Board’s Order, dated April

7, 2005,which directed the parties to resolvethis disputein a speedyand final resolution. In

allowing limited discoveryon Complainant’s request for feesand costs,the Board orderedthat

“any pleading by either partynot designedto tbrthera speedyand ultimate resolution of this case



will notbe toleratedbythehearingofficerortheBoard.” (SeeOrder,datedApril 7,2005,at4.)

ManyofRespondents’24Requestsareinsulting,harassing,madein badfaith, do not pertainto

attorneys’feesandcosts,andarenot devisedto resolvethis in a speedyand final manner.

2. Complainantobjectsto RequestNos.6, 7, 10, 11, 12, 17 and21 on relevance

groundsandbecausetheyviolate theBoard’sOrder, datedApril 7,2005. TheseRequestsseek

documentsregardingComplainant’srequestfor AAG JoelStemstein’sfees,which were

previouslydisallowedby theBoard. (I4~)The Boardexpresslyorderedthat“thepartiesarenot

to address[AAG JoelStenstein’sfees] in conductingdiscoveryor at hearing.” (143 Forthese

reasons,Complainantwill notproducedocumentspertainingto AAG Sternstein.

3. Complainantobjectsto RequestNos.5, 7, 8 and 9 on relevanceand privaóy

groundsbecausetheyseekirrelevantinformationregardingpersonalcompensationto Assistant

Attorneys General in this case. Thepersonalcompensationto theAssistantAttorneysGeneralin

this caseisprivate information that has no relevanceto the reasonablenessoftheir requestedfees

andcosts. For thesereasons,Complainantwill not produce documentspertainingto personal

compensation.

4. Complainantobjectsto thedefinitionof“State”containedin theRequestsas

overbroadandundulyburdensometo the extentthat it purportsto require Complainant to answer

onbehalfof anyoffice oragencyotherthantheAttorneyGeneral’sOffice andtheillinois

EnvironmentalProtectionAgency.

5. Complainantobjectsto thephrase“Attorneys Claiming Fees”usedin these

Requestsasambiguous.
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II. ANSWERS

DocumentRequestNo. 1:
All DocumentsRelatedto the subject matter of thiscase.
Response:Complainantspecificallyobjectsto this requeston relevancegroundsandthatthis
Requestis overly broad andundulyburdensomebecausethisRequestiswithout anylimitation.
“All documentsrelated to the subjectmatter of thiscase”encompasseseverydocumentever
producedin this caseby anyparty,mostofwhich are irrelevant to therequestedfeesand costsin
this case. Complainant also specificallyobjects that thisRequestviolatestheBoard’sOrder,
dated April 7, 2005,which limits discoveryto the reasonablenessoftherequestedfeesand costs.
Subjectto its objections,Complainant directs Respondentsto all previouslyproduced documents
inthis case.

DocumentReauestNo. 2:
All DocumentsRelatedto work performedby the Attorneys Claiming Feesin the prosecutionof
this ôase.
Response:Complainantspecificallyobjectsto theform ofthisRequestand that it is ambiguous.
Subjectto its objections,pleaseseeComplainant’sanswerto RequestNo. 1.

DocumentReuuestNo. 3:
All DocumentsRelatedto educationandlegal trainingfor theAttorneysClaimingFees.
Response: Subjectto its objections,Complainant answersthatresumesfor theAssistant
Attorneys General requestingfeesand costswill be produced.

DocumentReouestNo. 4:
All DocumentsRelatedto legal experiencefor the Attorneys Claiming Fees.
Response: Subjectto its objections,pleaseseeComplainant’s answerto RequestNo. 3.

DocumentReauestNo.5:
All DocumentsRelatedto guidelinesfor payrates and compensationfor AssistantAttorney
Generals[sic] at the illinois Attorney General’sOffice.
Response:For the reasonsstated in its general objectionsandpursuantto the Board’s Order
dated April 7, 2005,Complainant will not producedocumentsin responseto this Request.
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Document RequestNo. 6:
All DocumentsRelatedto performancereviews,evaluations,personnelrecordsandprofessional
capabilities for the AttorneysClaimingFeesbythe Statefrom the datethiscasewas flied with
the Board until the present(including said Documentsfor JoelSternsteinfrom the Board).
Response:Except for the “professionalcapabilities” ofAssistantAttorneysGeneralin this case
(exceptfor AAG Sternstein),Contplainant objectson relevanceandprivacy grounds to this
Request. Complainant objectsto the requestfor documentspertaining to professional
capabilitiesbecauseit is vague,ambiguous,and violatesthe Board’s Order, dated April 7, 2005.
Subjectto its objections,pleaseseeComplainant’s answerto RequestNo. 3.

DocumentRequestNo. 7:
All DocumentsRelatedto payrate andtotal compensationperyear and the history ofany
compensationincreasesandthe basisfor thesecompensationincreasesfor the Attorneys
Claiming Feesby the State from the date this casewas filed with the Board until the present
(including saidDocuments for Joel Sternsteinfrom the Board).
Response:For the reasonsstated in its generalobjectionsand pursuant to the Board’s Order,
dated April 7, 2005,Complainant will not produce documentsin responseto this Request.

DocumentRequestNo.8:
All DocumentsRelated to, and copiesof, the FederalandStateIncomeTaxReturns and
AmendedReturns filed for the Attorneys Claiming Feesfrom the datethis casewas filed with
the Board until the present
Response:For the reasonsstatedin its generalobjections andpursuant to the Board’s Order,
dated April 7, 2005,Complainant will not produce documentsin responseto this Request.

DocumentReouestNo.9:
All DocumentsRelatedto the employmenthistoryofthe Attorneys Claiming Fees,both with the
Stateandother employmentthroughouttheftlifetime, including informationonpay rates and
compensation.
Response:For the reasonsstatedin its generalobjectionsandpursuant to the Board’s Order,
dated April 7,2005, Complainant will not producedocumentsregardingpay rates and
compensationin responseto thisRequest. Regarding the requestedAssistantAttorneys General
employmenthistory‘Throughouttheirlifetime,” Complainantobjectsthatthis Requestis
overbroadandundulyburdensomeandseeksirrelevantinformation. Subjectto its objections,
pleaseseeComplainant’sanswersto RequestNos.3 and4.

DocumentRequestNo. 10:
All DocumentsRelatedto Mr. Joel Sternstein’swork relatedto thesubjectmatterof thiscase
includingwork performedwhile anemployeeoftheBoard.
Response:For the reasonsstated in its generalobjectionsandpursuantto the Board’s Order,
datedApril 7, 2005,Complainant will notproducedocumentsin responseto thisRequest.
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DocumentRequestNo. 11:
All DocumentsRelatedto theprocedureanddecisionrelatedto thehiring ofMr. JoelStenistein
by the illinois Attorney General’s Office.-
Response:For thereasonsstatedin its generalobjectionsandpursuantto theBoard’sOrder,
datedApril 7, 2005,Complainantwill notproducedocumentsin responseto this Request.

Document RequestNo. 12:
All Documentsbroughtby Mr. Joel Stemsteinfrom theBoardto theillinois AttorneysGeneral’s
Office. -

Response:Complainant-specificallyobjectsthatthisRequestassumesfactsnotin-evidence.For
thereasonsstatedin its generalobjectionsandpursuantto the Board’s Order, datedApril 7,
2005,Complainant will not producedocumentsin responseto thisRequest.

Document RequestNo. 13:
All DocumentsRelatedto telephoneconversationsbetweentheAttorneysClaimingFeesandthe
Boardandinforniation on thesubjectmatteroftheconversationsfrom thedate-thiscasewas
filed with the Board until thepresent.
Response:Complainantspecificallyobjectsthatthis Requestassumesfactsnot in evidence.
Subjectto its objections,Complainantanswersthatthereareno non-privilegeddocuments.

Document RequestNo. 14:
All DocumentsRelatedto meetingsandconversationsbetweentheAttorneysClaimingFeesand
the Board and informationon thesubjectmatterof theconversationsfrom the date this casewas
filed with theBoarduntil thepresent. - -

Response:Complainant specificallyobjects thatthis Requestassumesfactsnotin evidence.
Complainantalso specificallyobjectsthattheterm“meetings”is vagueandambiguous.Subject
to its objections,pleaseseethe Board’s docket, including HearingOfficer andBoardOrders,in
thismatter.

DocumentRequestNo. 15:
All DocumentsRelatedto theselectionand/ordeterminationofthe “reasonablehourly rate”
statedon page3 ofthePeopleof theStateofillinois AttorneyFeesandCostsPetitionfiled with
the Boardon September17,2004.
Response:Complainant specificallyobjects thatthis Requestseeksdocumentsthat arepublicly-
availableandcanbe obtainedfrom public sources,includingtheBoard. -Subjectto its objections,
Complainant.answersthatthe Board’s decisionin Peoplev. I & FHauling. Inc.. PCB2002-21
(May 1, 2003),andthecasescited therein,areresponsiveto this request.
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Document RequestNo. 16: -

All DocumentsRelatedto theselectionand/ordeterminationofthe“reasonablecost” statedon
page3 ofthePeopleof theStateofIllinois AttorneysFeesandCostsPetitionfiled with the
Boardon September17, 2004.
Response:Subjectto its objections,Complainantanswersthatreceiptswill beproduced.

DocumentRequestNo. 17: -

All DocumentsRelatedto the selectionand/or determinationofthe “the numberofhoursAAGs
Cohen, Sternsteinand Murphyspentprosecutingthis case” stated onpage2 ofthe Peopleofthe
State offlhinoisAttorneyFeesandCostsPetition filed with the Board on September17, 2004.
Response:Subjectto its objections,Complainant answersthat, exceptfor AAG Sternstein,
available time recordswill be produced. For the reasonsstated in its generalobjections and
pursuant to the Board’sOrder,datedApril 7,2005,Complainant will not produce documentsin
responseto thisRequestas it pertainsto AAG Sternstein. - -

DocumentRequestNo. 18:
All DocumentsRelatedto any other casesin which anyoftheAttorneysClaimingFeessought
costandattorneys’ fees.
Response:This Requestliterally encompasseseverycaseeverhandledby the so-called
AttorneysClaimingFeesbecausetheAttorneyGeneralrequest feesandcostsin everycasefiled
underthe EnvironmentalProtectionAct. Therpfore,Complainant specificallyobjectson
relevancegrounds.Complainantspecificallyobjectsthat this Requestis overly broadandunduly
burdensomebecausethis Requestiswithout any limitation. Complainantalsospecifically
objectsthatthis Requestseeksdocumentsthat arepublicly-availableandcanbe obtainedfrom
public sources,including the Board. Complainant is unable to complywith thisRequest.

DocumentRequestNo. 19:
All DocumentsRelatedto any othercasesin which anyof the illinois Attorney General’s Office
soughtcost [sic] andattorneys’ fees.
Response:Subjectto its objections,pleaseseeComplainant’s answer to RequestNo. 18.

DocumentRequestNo. 20:
All DocumentsRelatedto the preparation of the Affidavit ofBernardMurphy attachedto the
Peopleofthe Stateof illinois Attorneys Feesand CostsPetition filed with theBoard on
September17, 2004.
Response:Subjectto its objections,Complainantwill providedocumentsin responseto this
Request.
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DocumentRequestNo. 21:
All DocumentsRelatedto thepreparationoftheAffidavit ofJoelSternsteinattachedto the
Peopleofthe State of illinois Attorney FeesandCostsPetition filed with theBoardon
September17, 2004. -

Response:For the reasonsstated in its general objections and pursuant to the Board’s Order,
dated April 7, 2005,Complainant will not produce documentsin responseto thisRequest.

Document RequestNo. 22: -

All DocumentsRelatedto the preparation ofthe Affidavit ofMitchell Cohenattached to the
Peopleofthe State ofillinois Attorney FeesandCostsPetition filed with the Board on
September17, 2004.
Response:Subjectto its objections, Complainant will provide documentsin responseto this
Request.

DocumentRequestNo. 23:
All DocumentsRelatedto the selectionand/or determination of the costsstated in the Peopleof
the State ofillinois ClosingRebuttal Argument andReplyBrief andfiled with the Board on
April 15, 2004..[sicJ - -

Response:Subjectto its objections, Complainant will provide documentsin responseto this
Request. - -

DocumentRequestNo. 24:
All DocumentsRelated to State’s and the Office ofthe Attorney General’s guidelinesand
procedures for assuringagainstand disciplinaring [sic] for the filing offalsestatementswith the
Board or the State.
Response:Complainant specificallyobjectsto the form of this Request. Complainant also
specificallyobjectsto this Requeston relevancegrounds. This Requestseeksdocumentsthat are
irrelevant to the requestedfeesandcosts. Subject to its objectionsand pursuant to the Board’s
Order, dated April 7, 2005,Complainant will not provide documentsin responseto thisRequest.
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Respectfullysubmitted,

PEOPLEOF THE STATEOF ILLINOIS,
byLISA MADIGAN, AttorneyGeneral
ofthe Stateofillinois

BY:
MICHAEL C. PARTEE
AssistantAttorney General
EnvironmentalBureau
188 WestR.andolphStreet,Suite2001
Chicago,Illinois 60601
Tel:- 312-814-2069
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- CERTIFICATION

I, Mitchell L. Cohen,beingdulyswornUnderoathstatethatI havereadtheforegoing
Complainant’sAnswersand Objectionsto Respondents’FirstRequestfor AdmissionofFacts
RegardingAttorneys’ FeesandExpenses,First SetofDocumentRequestsRegardingAttorneys’
FeesandExpenses,andFirst SetofInterrogatories RegardingAttomeys’FeesandExpenses.I
andamawareofthecontentsthereof,andtheyaretrue and correct to thebestofmy knowledge
andbelief. - -

- ____

Mitchell L. Cohen

Subscribedandswornto
bef~emethis~~dayof
___________ 2005




