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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD CLE~~~ED

VERNONandELAINE ZOHFELD, JUL 1 2 2005
STATE OF ILLINOIS

Complainants, ~OIIUtiOnControl Board

vs. PCBNo. 05-193
(Citizen’sEnforcement,Air)

BOB DRAKE, WABASH VALLEY
SERVICECOMPANY,MICHAEL J.
PFISTER,NOAH D. HORTON,and
STEVEKiNDER,

Respondents.

)
)
)
)
)
)
)
)

NOTICE OF FILING

TO: Ms.DorothyM. Gunn
Clerkof theBoard
Illinois PollutionControlBoard
100WestRandolphStreet
Suite11-500
Chicago,Illinois 60601
(VIA FIRST CLASS MAIL)

Carol Webb,Esq.
HearingOfficer
Illinois PollutionControl Board
1021 NorthGrandAvenueEast
PostOffice Box 19274
Springfield, Illinois 62794-9274
(VIA ELECTRONIC MAIL)

PLEASETAKE NOTICEthatI havetodayfiled with theOffice of the Clerkofthe
illinois PollutionControl Boardanoriginal andninecopieseachof anENTRY OF
APPEARANCEOF THOMAS G. SAFLEY, ENTRY OF APPEARANCEOF GALE W.
NEWTON, STATUS REPORT, VERIFIED MOTION TO STAY PROCEEDINGS and
MOTION FOR EXTENSION OF TIME on behalfof Respondents,WabashValley Service
Company,NoahD. HortonandSteveKinder, copiesofwhichareherewithserveduponyou.

Dated: July 8, 2005

ThomasG. Safley
GaleW. Newton
HODGEDWYER ZEMAN
3150RolandAvenue
PostOffice Box 5776
Springfield,Illinois 62705-5776
(217)523-4900

Respectfullysubmitted,

WABASH VALLEY SERVICECOMPANY,
NOAH D. HORTON,andSTEVE
Respondents,

THIS FILING SUBMITTED ON RECYCLED PAPER



CERTIFICATE OF SERVICE

I, ThomasG. Safley, theundersigned,certify thatI haveservedtheattached

ENTRY OFAPPEARANCEOF THOMAS G. SAFLEY, ENTRYOF APPEARANCE

OF GALE W. NEWTON,STATUSREPORT,VERIFIED MOTION TO STAY

PROCEEDINGSandMOTION FOREXTENSIONOF TIME upon:

CarolWebb,Esq.
HearingOfficer
Illinois PollutionControlBoard
1021NorthGrandAvenueEast
PostOffice Box 19274
Springfield, Illinois 62794-9274

via electronicmail onJuly 8, 2005,andupon:

Ms. DorothyM. Gunn
ClerkoftheBoard
Illinois PollutionControlBoard
100 WestRandolphStreet
Suite11-500
Chicago,Illinois 60601

StephenF. Hedinger,Esq.
HedingerLaw Office
2601 SouthFifth Street
Springfield,Illinois 62703

ThomasH. Bryan,Esq.
Fine& Hatfield, P.C.
520N.W. SecondStreet
PostOffice Box 779
Evansville,Indiana 47705-0779

by depositingsaiddocumentsin theUnitedStatesMail in Springfield,Illinois, postage

prepaid,onJuly 8, 2005.

WVSC:002/Fil/NOF-COS— FOAs,Motion to Stay
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~EDJUL 1220

BEFORETHE ILLINOIS POLLUTION CONTROLBOARDSTATE OF ILLINOIS

VERNONandELAINE ZOHFELD, ) ~ Control Board
)

Complainants, )
)

vs. ) PCB No. 05-193
) (Citizen’sEnforcement,Air)

BOB DRAKE, WABASH VALLEY )
SERVICECOMPANY, MICHAEL J. )
PFISTER,,NOAH D. HORTON,and )
STEVE KINDER, )

)
Respondents. )
ENTRY OF APPEARANCEOF THOMAS G. SAFLEY

NOW COMESThomasG. Safley,ofthe law firm ofHODGEDWYER ZEMAN,

andherebyentershis appearanceon behalfofRespondents,WABASH VALLEY

SERVICECOMPANY, NOAH D. HORTON, andSTEVE KINDER, in theabove-

referencedmatter.

Respectfullysubmitted,

WABASH VALLEY SERVICE COMPANY,
NOAH D. HORTON,andSTEVE KINDER,
Respondents,

Dated: July 8, 2005

ThomasG. Safley
HODGEDWYERZEMAN
3150RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776
(217)523-4900

WVSC:002/FiIIEOA-TGS



~2 2.005
~ ~t~O%S BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

s9~0~o~Board
VERNONandELAINE ZOHFELD, )

)
Complainants, )

)
vs. ) PCBNo.05-193

) (Citizen’sEnforcement,Air)
BOB DRAKE, WABASH VALLEY )
SERVICE COMPANY, MICHAEL J. )
PFISTER,NOAH D. HORTON,and )
STEVEKINDER, )

)
Respondents. )
ENTRYOFAPPEARANCEOFGALE W. NEWTON

NOW COMESGaleW. Newton,ofthe law firm ofHODGEDWYER ZEMAN,

andherebyentershis appearanceon behalfofRespondents,WABASH VALLEY

SERVICE COMPANY, NOAH D. HORTON, andSTEVEKINDER, in theabove-

referencedmatter.

Respectfullysubmitted,

WABASH VALLEY SERVICE COMPANY,

NOAH D. HORTON,andSTEVEKINDER,

Dated: July 8, 2005

GaleW. Newton
HODGEDWYERZEMAN
3150RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776
(217)523-4900

Respondents,

WVSC:002/Fil/EOA-GWN



RECEIVED

CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD JUL 122005

VERNON andELAINE ZOHFELD, ) STATE OF~ILLINOIS) Pollution Control Board

Complainants, )
)

vs. ) PCB No. 05-193
) (Citizen’sEnforcement,Air)

BOB DRAKE, WABASH VALLEY )
SERVICECOMPANY, MICHAEL J. )
PFISTER,NOAH D. HORTON,and )
STEVE KINDER, )

)
Respondents. )

STATUS REPORT

NOW COME Respondents,WABASH VALLEY SERVICE COMPANY,

NOAH D. HORTON,andSTEVE KINDER (“Respondents”),by their attorneys,

HODGEDWYERZEMAN, andsubmitthe following StatusReportto the Illinois

Pollution ControlBoard(“Board”) in conjunctionwith their Motion to StayProceedings,

asrequiredby 35 Ill. Admin. Code§ 101.514, statingasfollows:

1. On May9, 2005,Complainantsfiled their initial Complaintwith the

Board in thismatter.

2. TheComplaintwasservedon theRespondentson May 7, 9, and/or10,

2005.

3. No discovery,schedulingconference,or otheractivity hasoccurredwith
regardto theabovecaptionedmatter.



WHEREFORE,Respondents,WABASH VALLEY SERVICE COMPANY,

NOAH D. HORTON, andSTEVE KINDER, respectfullyrequestthat theIllinois

PollutionControlBoardstaythis matterassetforth in Respondents’Motion to Stay

Proceedings.

Respectfullysubmitted,

WABASH VALLEY SERVICE
COMPANY, NOAH D. HORTON, and
STEVE KINDER,
Respondents,

Dated: July 8, 2005

ThomasG. Safley
GaleW. Newton
HODGEDWYERZEMAN
3150RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776
(217)523-4900

F:\WVSC-002\Pilings\StatusReport.doc

Attorneys
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RECEIVED
CLERKS OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROLBOAR~YL122005

STATE OF ILLINOIS

VERNON and ELAINE ZOHFELD, ) POIi~tj~~Control Board

Complainants, )
)

vs. ) PCB No. 05-193
) (Citizen’s Enforcement,Air)

BOB DRAKE, WABASH VALLEY )
SERVICECOMPANY, MICHAEL J. )
PFISTER,NOAH D. HORTON,and )
STEVE KINDER, )

)
Respondents. )

VERIFIED MOTION TO STAY PROCEEDINGS

NOW COMERespondents,WABASH VALLEY SERVICE COMPANY,

NOAH D. HORTON,andSTEVE KINDER (“Respondents”),by their attorneys,

HODGEDWYER ZEMAN, andmovethe Illinois Pollution ControlBoard(“Board”) to

staytheproceedingsin thismatter,pendingtheconclusionof arelatedcriminalaction

initiated againstRespondents,statingasfollows:

1. “The Boardhas‘inherentauthorityto agrantstayundercertain

circumstances,”Israel-Gerold’s.v. Illinois EPA, PCB No. 91-108,1991 IlL ENV LEXIS

517, at *2 (Ill.Pol.ControLBd.July 11, 1991)(citationsomitted),includingtheauthority

to stay its ownproceedings.

2. A partyseekinga staymustsubmitamotion to theBoard“accompanied

by sufficient informationdetailingwhyastayis needed,”and“[a] statusreportdetailing

theprogressoftheproceedingmustbe includedin themotion.” 35 Ill. Admin. Code§

101.514.



3. The Boardroutinelygrantsstaysofits ownordersandpermitconditions,

andhasgrantedstaysofits ownproceedingspendingtheoutcomeofrelatedcasesin

othercourts. $~Carl andEdnaBall. d/b/aC & E RecyclingandResourceRecoveryv.

Illinois EPA. PCB No. 95-182,1996 Ill. ENV LEXIS 181 (Ill.PoLControl.Bd. Feb.15,

1996)(grantinganadditionalstayofBoardproceedingsto allow thepartiestime in

which to resolvearelatedcircuit courtmatter);Lefton Iron andMetalv. Moss-American

Corp. andKerr-McGeeChemicalCorp., PCB No. 87-191, 1990 IlL ENV LEXIS 981, 4-5

(Ill.Pol.Control.Bd.Nov. 9, 1990)(discussinga motion broughtby Kerr-McGeeto stay

theBoardproceedingspendingtheoutcomeofacircuit courtaction,which staywas

grantedby the hearingofficer); andCitizensofLombard,etaL v. Village ofLombard

andthe PeopleoftheStateofIllinois, PCB No. 79-98,1982 Ill. ENV LEXIS 242

(Ill.Pol.Control.Bd. Dec. 2, 1982)(resumingmatterbeforetheBoardfollowing

conclusionoftheproceedingsin theCircuit CourtaftertheBoardhadearliergranteda

motionto staytheBoardproceedingspendingfmal action in the Circuit Courtcase).1

4. The Boardhasnotedthat,with respectto Boardproceedingsthathave

beenfiledgf~Circuit Courtproceedings,“if thepartiesbelieve that resolutionofthe

On occasion,theBoardhasrefusedto grant amotionfor stayof its o~nproceedingsbaredon arelated

civil casependingin anothercourt. However,suchdenialswerebasedon factorsspecificto civil cases
(sç~EnvironmentalSite Developers,Inc. v. White & BrewerTrucking,Inc.,PCBNos. 96-180,97-11,
1997Ill. ENV LEXIS 409(I11.Pol.Control.Bd.July 10, 1997)or wheretherelatedcivil actionwasfiled
afterthematterfiled with theBoard(s~Village ofParkForestv. Sears,Roebuck,& Co., PCB No. 01-
77, 2001 Ill. ENV LEXIS 101,at * 16 (Ill.Pol.Control.Bd.Feb. 15, 2001). In contrast,the currentcase
involvesacriminalcaseratherthanacivil matter,andthe criminalcaseatissueherewasfiled beforethe
relatedmatterwasfiled with theBoard.
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circuit courtcasewill expeditetheBoard’sdecision,thepartiesarefree to requestthe

Boardto grantastayofthis proceedingpendingtheoutcomeofthecircuit courtcase.”

Morton CollegeBoardofTrusteesofIllinois CommunityCollegeDist. No. 527v. Town

of Cicero,PCBNo. 98-59,1998 Ill. ENV LEXIS 13, at*9 (Ill.Pol.Control.Bd. Jan8,

1998).

5. OnMay 9, 2005,Complainantsfiled theirComplaintwith the Board in

this matter.

6. TheComplaintallegesthat “on or aboutMay 8, 2000,andatothertimes

knownbetterto Respondents.. . [Respondents]sprayedagriculturalchemicals.. . in a

mannerthatallowedtheagriculturalchemicalsto. . . drift andcloudonto andacrossthe

adjacentpropertyownedandoccupiedby the [Complainants].” Complaintat3.

7. Almost fouryearsearlier.On May20, 2001,Complainantsfiled a civil

complaintwith theCircuit Court oftheSecondJudicialCircuit, White County, Illinois

(the“Civil Matter”), relatingto this same“incident,” andalleging,inter~Jjg,that “on or

aboutMay 8, 2000” Respondents“appliedagrichemicals”to afield and“allowed the

agrichemicalsto drift onto the adjacentpropertyownedandoccupiedby the

[Complainants].”~ VernonandElaineZohfeldv. Bob Drake,WabashValleyServ.

Co., Michael J. Pfister,andNoahD. Horton,CaseNo. 2001-L-21,(2dCir. 2001)

(Complaintattached).

8. Further,on April 26, 2005,acriminal Information(the “Information”) was

filed with theUnitedStatesDistrict CourtoftheSouthernDistrict ofIllinois relatingto

thissame“incident.” ~ UnitedStatesofAmericav. WabashValley ServiceCo., Glen

3



S. Kinder, andNoahDavid Horton,CriminalNo. 05-40029-JPG,acopyofwhich

Information is attachedhereto.

9. ThecriminalInformationallegesthat “on oraboutMay 8, 2000,

[Respondents]did usearegisteredpesticidein amannerinconsistentwith its labeling.”

Id.

10. The Illinois AppellateCourthasheldthat:

A partymayclaimthe fifth amendmentprivilege in apendingcivil matter
to protectfrom involuntarilydisclosinginformationwhichmay implicate
himcriminally. Wherea criminal action is simultaneouslypendingwith a
civil action,courtsmay staythecivil proceedingbasedon the fifth
amendmentuntil theresolutionofthecriminalmatter.Courtsarewilling
to defercivil proceedingsin suchamannerinter alia: to protectaparty
from makingadmissionsor furnishingotherproofofacrime; to protect
thepartyfrom notbeingableto defendacivil suit regardingthesame
matter;to protectthepartyfrom abuseof discoveryin thecriminal matter;
and to protecttheparty from otherwiseprejudicinghis criminalcase.

People,ex rel. Hartiganv. Kafka& SonsBldg. & SupplyCo., 252 Ill. App. 3d

115, 119 (1St Dist. 1993). (Citationsomitted.)

11. In addition:

Thedecisionwhetherto staycivil proceedingsin the faceof aparallel
criminalproceedingshouldbe made‘in light oftheparticular
circumstancesandcompetinginterestsinvolvedin thecase.’This means
thedecisionmakershouldconsider‘the extentto which thedefendant’s
fifth amendmentrightsare implicated.’ In addition,thedecisionmaker
shouldgenerallyconsiderthefollowing factors: (1) the interestofthe
plaintiffs in proceedingexpeditiouslywith this litigation or anyparticular
aspectof it, andthepotentialprejudiceto plaintiffs of adelay; (2) the
burdenwhich anyparticularaspectoftheproceedingsmay imposeon
defendants;(3) theconvenienceofthe courtin themanagementofits

4



cases,andthe efficientuseofjudicial resources;(4) the interestsof
personsnotpartiesto thecivil litigation; and(5) the interestofthepublic
in thependingcivil andcriminal litigation.

Keatingv. Office ofThrift Supervision,45 F.3d322, 324-325(9th Cir. 1995).

(Citationsomitted.)

12. Althoughastayofacivil proceedingdue to apossiblecriminal

investigation“is notnormallyappropriatewhenadefendanthasnot beenformally

charged,”“[c]ourts haveindicatedthatanannounced[criminal] chargeagainsta

defendantweighsheavily in thedefendant’sfavor in decidingwhetherto staycivil

proceedings.”JacksonvilleSay.Bankv. Kovack, 326IlL App. 3d 1131, 1137 (4thDist.

2002). (Emphasisadded.)

13. Here,Respondentshavebeenformally chargedin acriminal matterin

connectionwith thesame“incident” thatformsthebasisof Complainants’Complaint

beforetheBoard. SeeCriminalInformation.

14. In light ofthis fact, for the reasonssetforth below,Respondentsmovethe

Boardto stay thiscasependingthe resolutionofthatcriminalmatter. (Respondentsdo

notby thisMotion movethe Boardfor a stayofthis matterpendingtheresolutionofthe

Civil Matter, if thatmatteris still pendingafterthecriminal matteris concluded.)

15. First, Complainantswould notbeprejudicedby anydelaycausedby astay

sincebeforetheBoardtheyareseekingonly civil penaltiesthatwouldbepaidto the

Stateandan orderto ceaseanddesistfrom futureviolationsofthe Illinois Environmental

ProtectionAct where theviolation allegedwasa discrete“overspray”incidentratherthan

a continuousandongoingsourceofair emissionssuchasemissionsfrom apoint source,

5



andsincetheCivil Matter,if successful,mayprovideComplainantswith moneydamages

for their allegedinjuries.

16. Second,Respondentswould maintaintheirrights againstself-

incriminationby appropriateapplicationoftheFifth Amendmentin anycivil matter,

including this case,and,therefore,theburdenon Respondentswould beonerousbecause

shouldthey invoketheirrights againstself-incriminationin this matterto protect

themselvesfrom useofsuchtestimonyin thecriminalcase,the factfrnder in this matter

couldbe “entitled to drawnegativeinferencesagainstthosewho assertfifth amendment

rightsagainstself-incrimination.” Peoplev. $1.124.905UnitedStatesCurrency,177 Ill.

2d 314,362 (IlL 1997).

17. Third, astaywould not inconveniencethe Board in themanagementofits

casessinceno schedulehasyetbeenestablishedin thiscase,andastaywouldpromote

the efficientuseofjudicial resourcessincesomeofthe factsatissuecouldbe decided

during thecriminalcase.

18. Fourth,no personswho arenotpartiesto theComplainthaveexpressed

interestin thecivil mattersinvolved in theComplaint.

19. Fifth, thepublic hasnot expressedanyparticularinterestin thepending

civil mattersinvolved in theComplaint.

20. Sixth, Bob Drake,who ownsthepropertyadjacentto Complainants’

property,on which Respondentsallegedly“sprayedagriculturalchemicals,”andMichael

J. Pfister,areRespondentsin thepresentmatterbut arenotnamedin the Information.
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21. Bob DrakeandMichael J. Pfisterwould beprejudicedin thepresent

matterif astaywerenot issuedbecausetheywould beunableto obtain informationfrom

Respondentsin respectto theirdefensesor in respectto anycross-complaintstheymay

file, sinceRespondentsintend to maintaintheirFifth Amendmentrightsagainstself-

incrimination.

22. In addition,counselfor Bob Drakehasindicatedto theundersignedthat

he agreesto the issuanceofastay,andMichaelJ. Pfister,whomtheundersignedalso

representsin this matter,alsoagreesto the issuanceofa stay.

23. Seventh,sincetheComplaintonly allegesonediscreteidentifiable

incidentwhich allegedlyoccurredon May8, 2000,morethanfive yearsago,neitherthe

publicnortheenvironmentwould be harmedby thegrantingofastay.

24. ThisMotion is madein good faith andnot for purposesofunduedelay.

25. At thetime offiling thisMotion for StayofProceedings,Respondents

alsoarefiling a Motion for ExtensionofTime to Respondto theComplaintpendingthe

Board’sresolutionofthisMotion for Stay.

26. Pursuantto 35 Ill. Admin. Code § 101.514, Respondentsalso havefiled

herewithaStatusReportdetailingtheprogressofthis matterto date.

WHEREFORE,Respondents,WABASH VALLEY SERVICECOMPANY,

NOAH D. HORTON, andSTEVE KINDER, respectfullymovethe Illinois Pollution

ControlBoardto stay theproceedingsin this matterbasedon Respondents’Fifth

7



Amendmentrightsuntil the conclusionofthecriminalmatterreferredto herein,andto

awardRespondentsall otherreliefjustandproperin thepremises.

VERIFICATION

STATE OFILLINOIS )
) SS.

COUNTY OF SANGAMON)

ThomasG. Safley,beingfirst dulyswornon oath,deposesandstates,under
penaltiesprovidedby law pursuantto Section1-109oftheCodeofCivil Procedure,that
thestatementsset forth abovearetrueandcorrect,exceptasto mattershereinstatedto be
on informationandbelief, andasto suchmatters,theundersignedcertifiesasaforesaid
thatheverily believesthesameto betrue.

Respectfullysubmitted,

WABASH VALLEY SERVICE
COMPANY, NOAH D. HORTON,and
STEVE KINDER,
Respondents,

Dated: July 8, 2005

ThomasG. Safley
GaleW. Newton
HODGEDWYERZEMAN
3150RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776
(217)523-4900

WVSC-002\Filings\VerinfedMotion to StayProceedings.doc
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IN THE CIRCUITCOURTFORTHE SECOND JUDICIAL
WHITE COUNTY, ILLINOIS

ELAINE andVERNONZOHFELD )
asindividualsandd/b/aEZ FARMS, )

)
Plaintiffs, )

v. ) CaseNo._______

BOB DRAKE,WABASH VALLEY SERVICE )
COMPANY, MICHAEL J.PFISTER,and )
NOAH D. HORTON, )

)
Defendants. )

COMPLAINT

NOW COMEPlaintiffs, ELAiNE andVERNONZOHFELD, asindividualsandd/b/aEZ

FARMS,by and throughtheir undersignedattorneys,HEDINGER& HOWARD,by StephenF.

Hedinger,and for theirComplaintagainstDefendants,BOB DRAKE (hereinafter“Drake”),

WABASH VALLEY SERVICECOMPANY(hereinafter“WabashValley”), MICHAEL J.

PFISTER(hereinafter“Pfister”), andNOA.H D. HORTON(hereinafter“Horton”) stateas

follows:

AllegationsApplicable to MLCounts

1. Plaintiffs ElaineandVernonZohfeld(hereinaftercollectively“theZohfelds”)are

residentsof theCountyof Hamilton,StateofIllinois andhavebeenatall times relevantto this

Complaint.

2. TheZohfeldsownandrunan equinebreedingbusinesslocatedin HamiltonCounty

which is adjacentto propertyownedby Drake. Theybreedandraisethoroughbredhorsesuntil

theyareabouttwo yearsold, initially train themata racetrackto race,andthensell themat

auctionto trainersandothersasracehorses.



3. Drakeis aresidentof theCountyof Hamilton,Stateof Illinois, who ownsa forty-four

acretractof land(hereinafterreferredto as“field”) adjacentto thepropertyoftheZohfelds.

4, WabashValley is an agriculturalcooperativewith at leastoneoffice, includingits

main office, locatedin WhiteCounty.

5. WabashValley transactsbusinessby engagingin thesellingandapplicationof

agrichernicalsincluding,but notlimited to, chemicalpeàticidesand/orherbicides(hereinafter

collectivelyreferredtb as“agrichemicals”)to fields in variouscountiesofIllinois, including

WhiteandHamiltonCounties.WabashValleymaintainsits primaryplaceof businessin White

County.

6. Themovementof agrichemicalsprayparticlesandvaporsoff targetedfieldsby air is

referredto as“spray drift” or “drift” or “over drift”.

7. Pfister is aresidentoftheCountyof Hamilton,StateofIllinois.

8. Hortonis aresidentof theCountyofSaline,Stateof Illinois.

9. PfisterandHortonwereand/orareagentsof orareemployedby WabashValley to

drive sprayequipmentusedto applyagrichemicalsto Drake’sfields.

COUNT I - NEGLIGENCE OFDEFENDANTS DRAKE, WABASH VALLEY SERVTCE
COMPANY ANDPFISTERFOR PROPERTY DAMAGE RELATING TO THE

JUNE 26, 1998OVERSPRAY

10. Plaintiffs repeatandre-allegeParagraphs1 - 9, inclusive, asand for theirparagraph

10.

11. OnoraboutJune26,1998,atDrake’srequest,WabashValleysprayedDrake’sfield

with agrichemicals,including,butnot limited to, Butyrac-200andRoundupUltra.
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12. Two of theagrichemicalsusedby DefendantsDrake,WabashValley andPfister

relevantto this Complaint,andsprayedby WabashValley uponDrake’sfield on June26, 1998,

include,butmaynotbe limited to, Butyrac200 andRoundupUltra,

13. Someof the informationon thespecimenlabelfor Butyrac200includes,but is not

limited to:

• Butyrac200is ahazardto bothhumansanddomesticanimals;

• Butyrac200is acorrosivethatcausesirreversibleeyedamage;

• Butyrac200is harmfulif swallowedorabsorbedthroughtheskin;

• One shouldavoidbreathingButyrac200spraymist;

• Butyrac200spraymistshouldnotbepermittedto drift onto susceptibleplants
(cotton,okra,grapes,tomatoes,fruit trees,vegetables,flowersorotherdesirable
croporornamentalplants)sincevery small quantitiesofButyrac200cancause
severeinjury duringthegrowingor dormantperiods.

• A coarsesprayshouldbeusedto minimizedrift;

• Spraynozzlesthatproducefine spraydropletsshouldnot beusedto apply
Butyrac200;

• Spraydrift ofButyrac200canbe minimizedby notsprayingwhenwind exceeds
5 milesperhour;

• Butyrac200shouldnotbeappliedin awaythatwill contactworkersorother
persons,eitherdirectly orthroughdrift. (SeeExhibitA)

14. Someof theinformationon the specimenlabelfor RoundupUltra includes,but is not

limited to:

• Ingestionof RoundupUltra or largeamountsoffreshlysprayedvegetationby
domesticanimalsmayresultin temporarygastrointestinalirritation;

• RoundupUltra shouldnotbe appliedin a way thatwill contactworkersor other
persons,eitherdirectly or throughspraydrift;

• Only protectedhandlersshouldbein the areaduringapplicationofRoundup
Ultra;
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• RoundupUltra shouldnotbe appliedin amannerto allow mist, drip, drift or
splashontodesirablevegetationsinceminutequantitiesof this productcancause
severedamageordestructionto thecrops,plantsorotherareason which
treatmentwasnot intended.

• Thelikelihood ofinjury occurringfrom theuseofRoundupUltra increaseswhen
windsaregusty,aswind velocity increases,whenwind directionis constantly
changingorwhenthereareothermeteorologicalconditionsthat favorspraydrift;

• Avoid applyingRoundupUltra at extensivespeedsor pressures.(SeeExhibit B)

15. Onor aboutJune26, 1998,WabashValley, throughits agentand/oremployee,

Pfister,applied agrichemicalsto the field ownedbyDrakeduringweatherconditionsandin a

•mannerthatallowedtheagrichemicalsto drift ontotheadjacentpropertyownedandoccupiedby

theZohfelds.

16.DefendantsWabashValley,Pfister,and/orDrakeoweda duty to Zohfeldsto apply or

facilitatetheapplicationof agrichemicalsin accordancewith applicablespecimenlabelsand in a

non-negligentmannerthatwould preventtheagrichemicalsfrom drifting from Drake’sfield onto

Zohfeld’sadjacentproperty.

17. By applyingagrichemicalsduring unfavorableweatherconditionsand/orin a mannerS

inconsistentwith theagrichemicals’specimenlabels,DefendantsWabashValley, Pfisterand/or

Drakebreachedtheir duty to Zohfelds.

18. Zohfelds’ injuries andpropertydamageswerecausedby oneormoreofthefollowing

actsofDefendantsWabashValley, Pfister,and/orDrake,donein breachof their dutyto the

Zohfelds:

a. Sprayingagrichemicalsin windy conditionswherewindsexceeded5

miles perhour;
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b. Sprayingagrichemicalsin high temperaturesof 98°orabovewhere

agrichemicalsprayingis not to occurat temperaturesabove89°,accordingto the

specimenlabels;

c. Sprayingagrichemicalsin amannerthat causeddrifting from Drake’s

field ontoZohfelds’ adjacentproperty;

d. Sprayingagrichemicalsin a mannerwhichwasnot possibletoprevent

drifting from Drake’sfield onto thepropertyof others,including theadjacent

propertyownedandoccupiedby theZohfelds;

e. Sprayingagrichemicalsin amannerwhich resultedin personsand/or

animalscoming into contactwith theagrichemicalsvia drifting;

1. Sprayingagrichemicalswhenpersonsand/oranimalswereoutdoorsand

wouldcomein directcontactwith the agrichemicals;

g. Failing to warntheZohfeldsto avoid contactwith plantsand treeswhich

hadbeencontaminatedby drifting agrichemicals;

h. Failing to warntheZohfeldsto avoidcontactwith areasthathadbeen

contaminatedby drifting agrichexnicals;and

i. Failing to warntheZohfeldsnot to feedlivestockfrom areascontaminated

by drifting agrichemicals.

19. As a directandproximateresultof oneormoreof theforegoingactsoromissionsof

theDefendantsDrake,WabashValley and/orPfister,Plaintiffs havesufferedsevereand

permanentinjuriesto their horsesandasa consequence,theirbusinessasracehorsebreeders;

Plaintiffs haveincurredandwill continuetoincurveterinaryexpensesasaresultoftheincident;
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Plaintiffs will incur futurelossesfrom the inability to breedandsellhorsesasaresultof the

incident.

20.Thesevereandpermanentinjuries sufferedby the horsesinclude,but arenot limited

to thefollowing:

a. increasein temperature;

b. increasein respiration;

c. laboredbreathingandbloody-looking,flarednostrils;

d. rash, hives,hair loss andbloodypatches;

e. teary eyes;

f. restlessness;

g. decreasein appetiteandincreasein waterconsumption;

h. lethargy;

i. fever;

j. coughand increasein mucus;and

k. permanentinjury anddamagesto thehorses’internalorgansandsystems,

including butnot limited to lungsandrespiratorysystems,which renderedthehorses

incapableandunsuitablefor breedingandracingpurposes,andhasandwill resultin

death.

21, Thesevereandpermanentinjuriessufferedby theZohfelds’ equinestockhave

causedtheZohfeldsto incurdamagesin anamountin excessof $10,000for veterinarycareand

otherassistanceto the injuredhorses,anddamagesin excessof$250,000in the Zohfelds’ horse

breedingbusinessthroughpermanentlossofbreedingstock.
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‘WHEREFORE,Plaintiffs, VernonandElaineZohfelcl requestentryofajudgmentagainst

DefendantsRobertDrake,WabashValley ServiceCompanyand/orMichaelJ. Pfister,jointly

andseverally,asfollows: -

a. Damagesin an-amountin excessof $10,000.00for thecostsofveterinaryexpenses

alreadyincurredandfutureveterinaryexpenses;

b. Damagesin anamountin excessof$250,000.00for thelossof thebusiness,including

the inability to breedandsellhorses;

c. Court costsandsuchotherreliefasthisCourtmaydeemproper.

PLAINTIFFS DEMAND TRIAL BY JURY AS TO COUNT I

COUNT U - NEGLIGENCE OFDEFENDANTS DRAKEAND
WABASH VALLEY SERVICE COMPANY FORPERSONAL JN.TURIES

OF PLAINTIFF ELAINE ZORFELD RELATINGTO TIlE
JUNE26, 1998OVERSPRAY

22. Plaintiffs repeatandre-allegeParagraphs1 - 21, inclusive,asand for theirparagraph

22.

23, On or aboutJune26,1998,WabashValley, throughits agentsand/oremployees,

appliedagrichemicalsto thefield ownedby Drakeandallowedtheagrichemicalsto drift onto

thepersonof Plaintiff ElaineZohfeldwhowaslocatedon herpropertyadjacentto Drake’sfield,

andonto desirablevegetation,includingediblevegetation,on the Zohfelds’property.

24. WabashValleyandDrakeowedaduty to Plaintiff ElaineZohfeldto applyor

facilitatetheapplicationofagrichemicalsin accordancewith applicablespecimenlabelsandin a

non-negligentmannerthatwould preventtheagrichernicalsfrom drifting -from Drake’sfield onto

Zohfelds’adjacentproperty,wheretheymaycomein contactwith ElaineZohfeld.
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25. By applyingagrichemicalsduringunfa’~iorableweatherconditionsand/orin amanner

inconsistentwith theagrichemicals’specimenlabels,WabashValleyandDrakebreachedtheir

duty to ElaineZohfeld.

26. Plaintiff ElaineZohfeld’s injuriesanddamageswerecausedby oneormoreof the

following actsoromissionsofWabashValley andDrake:

a. Sprayingagrichemicalsin windy conditionswherewindsexceeded5

milesperhour;

b. Sprayingagrichemicalsin hightemperaturesof98°orabovewhere

agrichemicalsprayingis not to occurattemperaturesabove89°,accordingto the

specimenlabels;

c. Sprayingagrichemicalsin amannerthatcauseddrifting from Drake’s

field ontoPlaintiff ElaineZohfeld’s person,orbeneficialvegetation,including

ediblevegetation,on theZohfelds’ property; -

d. Sprayingagrichemicalsin amannerwhichwasnotpossibleto prevent

- drifting from Drake’sfield ontothepropertyofothers,includingtheadjacent

propertyownedandoccupiedby theZohfelds;

e. Sprayingagrichemicalsin .a mannerwhich resultedin persons,including

Plaintiff ElaineZohfeld,cominginto contactwith theagrichemicalsthrough

spraydrifting;

f. SprayingagrichemicalswhenPlaintiff ElaineZohfeldwasoutdoorsand

would comein direct contactwith theagrichemicalsthroughskin absorptionand

inhalation; -
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g. Failing to warnPlaintiffs to avoidcontactwith plantsandtreesthathad

beencontaminatedby drifting agrichemicals;

h. Failing to warnPlaintiffs to avoidcontactwith areasthathadbeen

contaminatedby drifting agrichemicals.

27.Theagrichemicalsappliedon June26,1998by WabashValley asrequestedby Drake

uponDrake’sfield over driftedontoZohfelds’ propertywherethey immediatelycamein contact

with ElaineZohfeld’sperson,andthey alsocamein contactwith andcontaminatednumerous

beneficial plantsuponZohfelds’property. Thedirectcontactof theagrichemicalsuponthe

personof ElaineZohfeldhascausedseriousandpermanentinjuries,andin addition,Elaine

Zôhfeld,unawarethat thebeneficialplantson herpropertyhadbeencontaminatedby theover

drift, atecontaminatedblackberriesharvestedfrom herproperty,whichingestionof

agrichemicalscausedfurtherandadditionalseriousandpermanentinjuries to ElaineZohfeld.

28.As adirect andproximateresultofoneor moreof theforegoingactsoromissionsof

theDefendantsDrakeandWabashValley,Plaintiff ElaineZohfeldhassufferedsevereand

permanentinjuries to herbody; Plaintiff ElaineZohfeldhasincurredandwill continueto incur.

medicalexpensesasaresultoftheincident; andPlaintiff ElaineZohfeldhasexperiencedand

will continueto experiencegreatpainandsufferingasaresultof this incident.

29. ThesevereandpermanentinjuriessufferedbyElaineZohfeld include,but arenot

limited to the following:

a. frequentheadaches;

b. dizzinessandshakiness;

c. difficulty thinkinganddisorientation;

d. rubbery,shakyandunsteadylegs;
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e. tiredness; -

f. burningsensationin throatandmouth;

g. nauseousness;

h. irritated,raw throat;

i. trouble breathing;

j. rash;and

k. damagesandinjuriesto internalorgansandsystems,includingdamagesto her

heartand lungs.

30. Theexposureto theagrichemicalsexperiencedbyPlaintiff ElaineZohfeld,in

additionto causingtheinjuries identifiedabove,will alsolikely causefuturemedicalconditions

andcomplicationsforwhichPlaintiff ElaineZohfeldwill berequiredto monitor,thereby

incurringadditionalinjuries throughstressanduncertainty,aswell asincurringadditional

medicalexpenses. - - -

31. Theinjuries sufferedby Plaintiff ElaineZohfeldhavecausedandwill causeher to

incurdamagesin an amountin excessof $10,000.00for medicalexpensesalreadyincurred,an.

amountin excessof$50,000.00for futuremedicalexpenses,andanamountin excessof

$250,000.00for herpain,sufferingandlossoffunctionsandpleasuresoflife, andan amountin

excessof$100,000.00for lost earning capacity.

WHEREFORE,Plaintiff, ElaineZohfeld requestsentryofajudgmentagainstDefendants

RobertDrakeandWabashValleyServiceCompany,jointly andseverally,asfollows:

a. Damagesin anamountin excessof $60,000.00for thecostsofmedicalexpenses

alreadyincurredandfuturemedicalexpensesthat shewill incur;
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b. Damagesin anamountof$250,000.00for Plaintiff ElaineZohfeld’spain,suffering

andlossof functionsandpleasuresof life;

c. Damagesin anamountin excessof $100,000.00for lostearningcapacity;and

d. Court costsandsuchotherrelief asthis Courtmaydeemproper.

PLAINTIFF DEMANDS TRIAL BY JURY AS TO COUNT II

COUNT UI - LOSS OF CONSORTIUMOF PLAINTIFF VERNON ZOTIFELD

RELATING TO THEJUNE26,1998OVERSPRAY

32.Plaintiffs repeat and re-allegeParagraphs 1 - 31 inclusive, as andfortheirparagraph

32.

33. Plaintiff Vernon Zohfeld hasbeenthelawful husbandofElaineZohfeldat all times

relevantto thisComplaint.

34. By reasonof theinjuriesanddamagessustainedby Plaintiff ElaineZohfeld,Plaintiff

VernonZohfeldhassufferedtheloss ofservicesofhis wife; Plaintiff VernonZohfeldhasbeen

andwill continuetobe deprivedofthecompanionship,company,affectionandloveofhis wife;

Plaintiff VernonZohfeldhasbeencompelledandwill becompelledin thefutureto expendsupis

of moneyhavingservicesperformedfor him which havebeenpreviouslyperformedby hiswife.

WHEREFORE,Plaintiff VernonZohfeldpraysjudgmentagainstDefendantWabash

Valley ServiceCompanyandDefendantRobertDrake,jointly andseverally,in anamountin

excessof$100,000.00that is reasonableandequitablefor his loss,andfor Courtcostsandsuch

otherreliefasthisCourt maydeemproper.

PLAINTIFF DEMANDS TRIAL BY JURY AS TOCOUNTIII
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COUNT IV - NEGLIGENCE OFDEFENDANTSDRAKE~WABASH VALLEY
SERVICE COMPANY AND HORTON FOR PROPERTY DAMAGE RELATINGTO

THE MAY 8, 2000OVERSPRAY

35. Plaintiffs repeat andre-allegeParagraphs 1 - 9, inclusive, as and for their paragraph

35.

36. OnoraboutMay8, 2000,atDrake’srequest,WabashValley, throughits agentand

employeeHorton,sprayedDrake’sfield with agrichemicals,includingBicepII Magnumand

Aatrex,andCelatomMP-79 which includesdiatomaceousearthandcrystallinesilica.

37. Someof theinformationon thespecimenlabelfor BicepII Magnumincludes,but is

not limited to:

BicepII Magnumis a hazardto bothhumansanddomesticanimals;

• BicepII Magnumcauseseyeirritation;

• BicepII Magnumis harmfulif swallowed,inhaledorabsorbedthroughtheskin;

• OneshouldavoidbreathingBicepII Magnumspraymist;

• BicepII Magnummaycauseskin sensitizationreactionsin somepeople;

• BicepII Magnum should not be applied in a mannerthatwill contactworkersor

otherpersons,eitherdirectlyor throughdrift;
• To avoidspraydrift, do notapplyBicepII Magnumunderwindy conditions;

• Drift potentialis lowestbetweenwind speedsof2-10mph;however,many
factors,includingdropletsizeandequipmenttype,determinedrift potentialatany
givenspeed;

• BicepII Magnumshouldonly be appliedwhenthepotentialfor drift to adjacent
sensitiveareas(e.g.,residentialareas,bodiesofwater,knownhabitatfor
threatenedorendangeredspecies,nontargetcrops)is minimal (e.g.,whenwind is

• - blowingawayfrom thesensitiveareas).(SeeExhibit C)

38. Someof the informationon the specimenlabelfor Aatrex includes,but is not limited

to:
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• Aatrex is a hazardto bothhumansanddomesticanimals;

• Aatrex is harmfulif swallowed,inhaledor absorbedthroughskin;

• OneshouldavoidbreathingAatrexvaporsorspraymist;

Aatrex shouldnot beappliedin amannerthatwill contactworkersorother

persons,eitherdirectlyor throughdrift;

• Aatrexshouldnotbe usednearadjacentdeshableplantsor in greenhousesor

- injury mayoccur;

• To avoidspraydrift, Aatrexshouldnotbe appliedunderwindy conditions. (See

Exhibit D) -

39. Someoftheinformationon theMaterialSafetyDataSheetfor CelatomMP-79

includes,but is notlimited to:

• Upperrespiratoryirritant that cancausecoughingor throatirritation from acute

exposureto product;-

• TheInternationalAgencyfor Researchon Cancerand-NationalToxicology

Programhaverecognizedcrystallinesilicaascarcinogenicto humans;

• Workersarerequestedto wearrespiratorswhencelatomdust is present;

• Thehandlingproceduressayto avoidcreatingcelatomdust;

• Celatommaycauseeyeirritation or inflammation;

• Inhalationcancausedrynessof nasalpassagesandcongestion.(SeeExhibitE.)

40. OnoraboutMay 8, 2000,WabashValley,throughits agentand/oremployee,Horton,

appliedagrichemicalsto the field ownedby Drakeandallowedtheagrichemicalsto drift onto

theadjacentpropertyownedandoccupiedby theZohfelds.

41.WabashValley,Horton,andDrakeowedaduty to theZohfeldsto applyor facilitate

the applicationof theagrichemicalsin accordancewith applicablespecimenlabelsand in anon-
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negligentmannerthat would notallow the agrichemicalsto drift from Drake’sfield onto

Zohfelds’adjacentproperty.

42. By applyingagrichemicalsduringunfavorableweatherconditionsand/orin a manner

inconsistentwith theagrichemicals’specimenlabels,WabashValley,DrakeandHorton

breachedtheir duty to theZohfelds.

43.Plaintiffs’ injuries andpropertydamageswerecausedby oneormoreofthe

fallowingactsoromissionsofWabashValley,Horton,and/orDrake:

a. Sprayingagrichemicalsin windy conditionswherewindsexceeded5

miles perhour;

b. Sprayingagrichemicalsin high temperaturesof 98°orabovewhere

agriculturalsprayingis not to occurat temperaturesabove89°,accordingto the

specimenlabels;

c. Sprayingagrichemicalsin amannerthatcauseddrifting from Drake’s

field onto theZohfelds’ adjacentproperty;

d. Sprayingagrichemicalsin amannerwhichwasnotpossibleto control

drifting from Drake’sfield ontothepropertyof others,including theproperty

ownedandoccupiedby the Zohfelds; -

e. Sprayingagrichemicalsin a mannerwhichresultedin personsand/or

animalscominginto contactwith thoseagrichemicalsthroughspray-drift;

f. Sprayingagrichemicalswhenpersonsand/oranimalswereoutdoorsand

would comein directcontactwith theagrichemicalsthroughspraydrift;

g. Failing to warntheZohfeldsto avoid contactwith plantsandtreeswhich

hadbeencontaminatedby drifting agrichemicals;
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h. Failing to warntheZohfeldsto avoidcontactwith areasthat hadbeen

contaminatedby drifting agrichemicals;and

i. Failing to warntheZohfeldsnot to feedlivestockin orfrom areas

contaminatedby thedrifting agrichemicals.

44. As adirect andproximateresultofoneor moreof theforegoingactsoromissionsof

theDefendantsDrake,WabashValleyandHorton,theZohfeldshavesufferedsevereand

permanentinjuries to theirhorsesandasa consequence,to theirbusinessas horsebreeders;the

Zohfeldshaveincurredandwill continueto incur veterinaryexpensesasaresultoftheMay 8,

2000oversprayincident; theZohfeldswill incurfuturelossesfrom inability to breedandsell

horsesasaresultof theMay 8, 2000oversprayincident.

• 45. Thesevereinjuriessufferedby thehorsesinclude,butarenotlimited to the

following:

a. increasein respiration; - -

b. laboredbreathing;

C. restlessness;

d. decreasein appetiteandincreasein waterconsumption;

e. coughandincreasein mucus;and

f. coatslost luster.

g~ permanentinjury anddamageto thehorses’internalorgansandsystems,

includingbut not limited to respiratorysystems,which renderedthehorsesincapableand

unsuitablefor breedingandracingpurposes,andhasandwill resultin death.

46. Thesevereandpermanentinjuries sufferedby theZohfelds’ equinestockhave

causedtheZohfeldsto incurdamagesin an amountin excessof $10,000for veterinarycareand
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otherassistanceto the injuredhorses,anddamagesin excessof$250,000in theZohfelds’ horse

breedingbusinessthroughpermanentlossof breedingstock.

WHEREFORE,Plaintiffs,VernonandElaineZohfeldrequestentryof ajudgmentagainst

DefendantsRobertDrake,WabashValley ServiceCompanyandNoahD. Horton,jointly and

severallyasfollows:

a. Damagesin anamountin excessof $10,000.00for thecostsofveterinaryexpenses

alreadyincurredandfutureveterinaryexpenses;

b. Damagesin anamountin excessof$250,000.00for thecostsoflossofthebusiness,

includingtheinability to breedandsell horses; -

c. CourtcostsandsuchotherreliefasthisCourtmaydeemproper.

- PLAINTIFFS DEMAND TRIAL BY JURYAS TO COUNTIV

COUNT V - NEGLIGENCEOFDEFENDANTSDRAKE,
WABASH VALLEY SERVICE COMPANY AND HORTON FOR PERSONAL

INJURIESOF PLAINTIFF ELAINE ZOHFELI) RELATING TO THE
MAY 8, 2000OVERSPRAY

47. Plaintiffs repeatandre-allegeParagraphs1 — 9, and35 - 46, inclusive,asand fortheir

paragraph47.

48. Onor aboutMay 8, 2000,WabashValley, throughits employee,Horton,applied

agrichemicalsto Drake’sfleld andallowedtheagrichemicalsto drift onto the personofPlaintiff

ElaineZohfeld. - -

49. WabashValley,HortonandDrakeoweda duty to Plaintiff ElaineZohfeld to apply or

facilitatetheapplicationoftheagrichemicalsin accordancewith applicablespecimenlabelsand

in a non-negligentmannerthatwould not allow theagrichemicalsto drift from Drake’sfield

ontoZohfelds’ adjacentproperty.
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50. By applyingagrichemicalsduring unfavorableweatherconditions-and/orin a manner

inconsistentwith theagrichemicais’specimenlabels,WabashValley,HortonandDrake

breachedtheirdutyto theZohfelds.

51. Plaintiff ElaineZohfeld’sinjuries anddamageswerecausedby oneormoreofthe

following actsoromissionsofWabashValley,Horton andDrake:

a. Sprayingagrichemicalsin windy conditionswherewindsexceeded5

milesperhour; -

b. Sprayingagrichemicalsin high temperaturesof 98°orabovewhere

agrichemicalsprayingis not to occurattemperaturesabove89°,accordingto the

specimenlabels;

c. -Sprayingagrichemicalsin amannerthatcauseddrifting from Drake’s

field ontoPlaintiff ElaineZohfeld’s person;

d.. Sprayingagrichemicalsin amannerin which- spraydrifting was

uncontrolledcausingtheagrichemicalsto drift from Drake’spropertyontothe

propertyof others,includingtheadjacentpropertyownedandoccupiedby the~

Zohfelds;

e. Sprayingagrichemicalsin amannerwhich resultedin persons,including

Plaintiff ElaineZohfeld,cominginto contactwith agrichemicalsthroughspray

drifting;

f. SprayingagrichemicalswhenPlaintiff ElaineZohfeldwasoutdoorsand

would comein direct contactwith theagrichemicalsthroughskin absorptionand

inhalation;
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g. Failing to warnPlaintiffs to avoid contactwith plantsand treeswhich had

beencontaminatedby drifting agrichemicals;

h. Failing to warnPlaintiffs to avoidcontactwith areasthathadbeen

contaminatedby drifting agrichemicals.

52.Theagrichemicalsappliedon May8, 2000,by WabashValley andHortonas

requestedby DrakeuponDrake’sfield overdriftedontoZohfelds’ propertywherethey

immediatelycamein contactwith, andwereingestedandinhaledby, ElaineZohfeld. The direct

contactoftheagrichemicalsupon thepersonofElaineZohfeldhascausedseriousandpermanent

injuries. -

53.As adirect andproximateresultof oneor moreofthe foregoingactsoromissionsof

Drake,WabashValley andHorton,Plaintiff ElaineZohfeldhassufferedsevereandpermanent

injuries to herbody; Plaintiff hasincurredandwill continueto incurmedicalexpensesasa result

ofthe incident;andPlaintiff hasexperiencedandwill continueto experiencegreatpain and

sufferingasa resultofthis incident.

54.Thesevereandpermanentinjuries sufferedby ElaineZohfeldinclude,but arenot~

limited to the following:

a. frequentheadaches;

b. difficulty breathing; -

c. sensitivityto bright light;

d. reactiveairwayssyndromedisease;

e. chestpain;

f. heartmuscledamage;and

g. chemicalsensitivity.
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55.Theexposureto theagrichemicalsexperiencedby Plaintiff ElaineZohfeld,in

additionto causingtheinjuriesidentifiedabove,will alsolikely causefuturemedicalconditions

andcomplicationsforwhichPlaintiff ElaineZohfeldwill berequiredto monitor, thereby

incurringadditionalinjuries throughstressanduncertainty,aswell asincurringadditional

medicalexpenses.

56.The injuriessufferedby Plaintiff ElaineZohfeldhavecausedandwill causeher to

incur damagesin an amountin excessof $10,000.00for medicalexpensesalreadyincurred,an

amountin excessof $50,000.00for future medicalexpenses,andan amountin excessof

$250,000.00for herpain,sufferingandlossoffunctionsandpleasuresoflife, andan amountin.

excessof$100,000.00forlost earningcapacity.

WHEREFORE,Plaintiff, ElaineZohfeldrequestsentryofa judgmentagainstDefendants

RobertDrake,NoahD. Horton,andWabashValley ServiceCompany,jointly andseverally,as

follows: -

a. Damagesin anamountin excessof $10,000.00for thecostsofmedicalexpenses

alreadyincurredandfuturemedicalexpensesthatshewill incur;

b. Damagesin anamountin excessof$250,000.00for Plaintiff Elaine Zohfeld’spain

andsufferingandlossofpleasuresand functionsoflife;

c. Damagesin anamountin excessof$100,000.00for lostearningcapacity;and

- d. Court costsandsuchotherreliefasthisCourtmaydeemproper.

PLAINTIFF DEMANDS TRIAL BY JURY AS TO COUNT V
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COUNT VI- LOSSOFCONSORTIUM OF PLAINTIFF VERNON ZOHFELD

RELATING TO THE MAY 8~2000OVERSPRAY

57. Plaintiffsrepeatandre-allegeParagraphs1-9and35-56inclusive,asandfor

their paragraph57.

58. Plaintiff VernonZohfeldhasbeenthe lawful husbandofElaineZohfeldat all

timesrelevantto this Complaint.

59.By reasonofinjuriesanddamagessustainedby Plaintiff ElaineZohfeld,

Plaintiff VernonZohfeldhassufferedthelossofservicesofhiswife; Plaintiff Vernon

Zohfeldhasbeenandwill continuetobedeprivedof thecompanions-hip,company~

affectionandloveofhis wife; Plaintiff VernonZohfeldhasbeencompelledandwill be

compelledin thefutureto expendsumsof moneyhavingservicesperformedfor him

whichhavebeenpreviouslyperformedby his wife.

‘WHEREFORE,Plaintiff VernonZohfeldpraysjudgmentagainstDefendantsWabash

Valley ServiceCompany,NoahD. Horton,andRobertDrake,jointly andseverally,in an

amountin excessof $100,000.00that is reasonableandequitablefor his loss,andfor Court

costs,andfor suchotherreliefasthisCourtmaydeemproper.

PLAINTIFF DEMAND TRIAL BY JURY AS TO COUNT VI

Respectfullysubmitted,

VernonandElaineZohfeld,
Plaintiffs,

By theirattorneys,

HEDINGER& HOWARD

By_______
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Hedinger& Howard
1225S. SixthSt.
Springfield,IL 62703
(217)523-2753phone
(217)523-4366fax
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Case4:05-cr-40029-JPG Document I Filed 04/26/2005 Page 1 of 2
ORIGINAL FILED

IN THE UNITED STATES DISTRICT COURT APR 26 2O~5
FORTHE SOUTHERNDISTRICT OF ILLINOiS

UNITED STATESOF AMERICA, ) -

)
Plaintiff, )

vs. ) CRIMINAL NO. ~g—~
WABASH VALLEY SERVICE CO., )
GLEN S. KINDER, and ) Title7, United StatesCode,
NOAH DAVID HORTON, ) Sections1 36j(a)(2),1 36l(b)(1)(B), and

) I 361(b)(4),and Title 18, United StatesCode,

Defendants. ) Section2

IN FORM ATI ON

TIlE UNITED STATESATTORNEY CHARGES:

Onor aboutMay 8, 2000,in Hamilton County,within the SouthernDistrict ofIllinois.

WABASH VALLEY SERVICE COMPANY,
GLEN S. KINDER, and

NOAH DAVID HORTON,

Defendantsherein,eachofwhom wasa commercialapplicatorofpesticidesasdefinedby federal

regulationsand statutes,did usea registeredpesticidein amannerinconsistentwith its labeling, in

that said Defendantsdid causeAAtrax 4L and Bicep 11 Magnum,eachof which is a registered

pesticide,to beusedin a mannerinconsistentwith its labeling— that is, saiddefendantscaused

AAtrax 4LandBicepII Magnumtobeappliedtoafield locatedin Hamilton-County.Il1inois~during

a timewhenwind speedwasapproximately20 m.p.h.,which wasinconsistentwith thelabelingof

both AAtrax 4L andBicepII Magnum.



Case4:05-cr-40029-JPG Document 1 Filed 04/26/2005 Page 2 of 2

All in violationofTitle 7, UnitedStatesCode,Sections1 36j(a)(2)(G)and 1 361(b)(I )(B)and

1361(b)(4),and Title 18, UnitedStatesCode,Section2.

UNITED STATES OFAMERiCA

RONALD J.TENPAS
United1StatesAttorney

/ 1/ -~ -

- :
RANDY~.MASSEY --- - •- -

First AssistantUnitedStatesAttorney - -

ROBERT L. SIMPKINS
AssistantUnited StatesAttorney

RECOMMENDED BOND:

WABASH VALLEY SERVICECO.: $5,000unsecured
GLEN S.KINDER: $5,000unsecured
NOAH DAVID HORTON: $5,000unsecured
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REC~V~’

CLER~SO~FI

JUL 122005
SThTE~ THE ILLINOIS POLLUTION CONTROLBOARD

poltuttOfl
VERNON andELAINE ZOHFELD, )

)
Complainants, )

)
vs. ) PCBNo.05-193

) (Citizen’sEnforcement,Air)
BOB DRAKE, WABASH VALLEY )
SERVICECOMPANY, MICHAEL J. )
PFISTBR.NOAH D. HORTON, and ) -

STEVEK1NDER~, )
)

Respondents. )
MOTION FOR EXTENSION OF TIME

NOW COMB RespondentsWABASH VALLEY SERVICE COMPANY, NOAH

D. HORTON,andSTEVEKINDER (“Respondents”),by theirattorneys,HODGB

DWYER ZBMAN, andmoveCarol Webb,HearingOfficer in this matter,to enteran

OrdergrantingRespondentsanextensionoftime in which to answerorotherwise

respondto Complainant’sComplaint. In supportofthisMotion, Respondentsstateas

follows:

1. “The Boardorhearingofficer, for goodcauseshownon amotion after

noticeto theoppositeparty, mayextendthetime for filing any documentordoing any act

which is requiredby theserulesto be donewithin a limited period,eitherbeforeorafter

the expirationoftime.” 35 IlL Admin. Code§ 101.522.

2. OnMay9, 2005,Complainantsfiled theirComplaintwith the Illinois

Pollution ControlBoard(“Board”) in this matter.

3. OnMay20, 2001,Complainantsfiled acivil complaintwith theCircuit

CourtoftheSecondJudicialCircuit, White County, Illinois (the “Civil Matter”), relating



to thissame“incident.” SeeVernonandElaineZohfeldv. Bob Drake,WabashValley

Serv.Co.. Michael J. Pfister.andNoahD. Horton,CaseNo. 2001-L-21,(2d Cir. 2001),a

copyofwhichComplaintis attachedheretoasExhibit A.

4. Further,onApril 26, 2005,acriminal Information(“Information”) was

filed with theUnitedStatesDistrict CourtoftheSouthernDistrict ofIllinois relatingto

thissame“incident.” ~ UnitedStatesofAmericav. WabashValleyServiceCo..Glen

S. Kinder, andNoahDavidHorton,CriminalNo. 05-40029-JPG,acopyofwhich

Information is attachedheretoasExhibit B.

5. Concurrentlywith the filing ofthis Motion, Respondentsarefiling a

Motion to StayProceedings(“Motion to Stay”)with theBoard,movingtheBoardto stay

theproceedingsin thiscaseuntil theconclusionofthecriminalmatterdescribedin the

Information.

6. TheMotion to Staywasfiledto protecttheRespondents’Fifth

Amendmentrights againstself-incriminationin the relatedcriminal case. ~

Motion to Stay.

7. If theMotion to Stay is grantedby theBoard,theBoard

proceedingswould notcontinueuntil theconclusionofthecriminal matter

describedin the Information.

8. If Respondentsarerequiredto file theirAnswerin thematterbeforethe

Boardprior to theBoard’sruling on theMotion to Stay,thepurposeand intentof the

Motion to Staywould bethwarted,and,shouldtheBoardrule favorablyon theMotion to

Stay,thepurposeand intent oftheBoard’sissuanceofa staywould be thwartedbecause
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Respondentspotentiallycouldbe requiredto either invoke theirrights undertheFifth

AmendmentorAnswertheComplaint,and,thereby,potentially lose theirrights against

self-incrimination. -

9. Respondents,therefore,requestan extensionoftime to answer

Complainants’Complaintuntil: (1) in theeventthattheBoardgrantstheMotionto Stay,

thirty (30) daysaftertheconclusionofthecriminal matterdescribedin the Information;

or, (2) in theeventthat theBoarddeniestheMotion to Stay,thirty (30) daysafterthe

Board’sdenialoftheMotion to Stay.

10. In addition, counselfor Bob Drakehasindicatedto theundersignedthat

heagreesto thegrantofan extensionoftime to answer,andMichaelJ. Pfister,whomthe

undersignedalso representsin thismatter,also agreesto thegrantofan extensionoftime

to answer.

WHEREFORE,Respondents,WABASH VALLEY SERVICE COMPANY,

NOAH D. HORTON, andSTEVEKINDER, respectfullymovetheHearingOfficer to

enteranOrdergrantingtheirrequestfor anextensionoftime to answerComplainants’

Complaintuntil: (1) in theeventthatthe BoardgrantstheMotion to Stay,
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thirty (30)daysafter theconclusionofthecriminal matterdescribedin the Information;

or, (2) in theeventthat theBoarddeniestheMotion to Stay, thirty (30) daysafterthe

Board’sdenialoftheMotion to Stay.

Respectfullysubmitted,

WABASH VALLEY SERVICE
COMPANY, NOAH D. HORTON, and
STEVE IUNDER,
Respondents,

~

Dated: July 8, 2005

ThomasG. Safley
GaleW. Newton
HODGEDWYER ZEMAN
3150RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776
(217)523-4900

F:\WVSC-002\Pilings\Motionfor extensionof time.doc
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IN THE CIRCUIT COURT FOR THE SECONDJUDICIAL
WHITECOUNTY, ILLINOIS .

ELAINE andVERNONZOHFELD )
asindividualsanddfb/aEZFARMS, )

)
- Plaintiffs, )

)
v. ) __________

)
BOB DRAKE, WABASH VALLEY SERVICE )
COMPANY, MICHAEL I, PFISTER,and )
NOAH D. HORTON, )

)
Defendants. )

- COMPLAINT

NOW COMEPlaintiffs,ELAINE andVERNON ZOHFELD, asindividualsandd/b/aEZ

FARMS,by andthroughtheir undersignedattorneys,HEDINGER& HOWARD, by StephenF.

Hedinger,and for their ComplaintagainstDefendants,BOB DRAKE (hereinafter“Drake”),

WABASH VALLEY SERVICECOMPANY(hereinafter“WabashValley”), MICHAEL J.

PFISTER(hereinafter“Pfister”), andNOAH D. HORTON(hereinafter“Horton”) stateas

follows:

AllegationsApplicableto MI Counts

1. Plaintiffs ElaineandVernonZohfeld(hereinaftercollectively“theZohfelds”)are

residentsof theCountyofHamilton,StateofIllinois andhavebeenat all times relevantto this

Complaint.

2. The Zohfelclsownandrun anequinebreedingbusinesslocatedin HamiltonCounty

which is adjacentto propertyownedby Drake. Theybreedandraisethoroughbredhorsesuntil

theyareabouttwo yearsold, initially trainthemata racetrackto race,andthensell them at

auctionto trainersandothersasracehorses.

CaseNo. c200/ ~ ~,l I
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3. Drakeis aresidentoftheCountyof Hamilton,Stateofillinois, who ownsa forty-four

acretractofland(hereinafterreferredto as“field”) adjacentto thepropertyoftheZohfelds.

4. WabashValley is an agriculturalcooperativewith atleastoneoffice, including its

main office,locatedin White County.

5. WabashValley transactsbusinessby engagingin thesellingandapplicationof

agrichemicalsincluding,butnot limited to,chemicalpesticidesand/orherbicides(hereinafter

collectivelyreferredto as“agrichemicals”)to fields in variouscountiesofIllinois, including

White andHamiltonCounties.WabashValleymaintainsitsprimaryplaceofbusinessin White

County.

6. Themovementof agrichemicalsprayparticlesandvaporsoff targetedfieldsby air is

referredto as“spray drift” or“drift” or “overdrift”.

7. Pfisteris aresidentoftheCountyof Hamilton,Stateof Illinois.

8. Hortonis aresidentof theCountyof Saline,StateofIllinois.

9. PfisterandHortonwereand/orareagentsof orareemployedby WabashValley to

drive sprayequipmentusedto apply agrichemicalsto Drake’sfields.

COUNTI - NEGLIGENCE OF DEFENDANTSDRAKE, WABASH VALLEY SERVICE
COMPANY AND PF1STERJ3’OR PROPERTY DAMAGE RELATING TO THE

JUNE26, 1998OVERSPRAY

10. Plaintiffs repeat andre-allegeParagraphs 1 - 9, inclusive,as andfor theirparagraph

10.

11. On oraboutJune26, 1998,atDrake’srequest,WabashValley sprayedDrake’sfield

with agrichemicals, including, but not limited to, Butyrac-200 and Roundup Ultra.
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12. Twoof theagrichemicalsusedby DefendantsDrake,WabashValley andPfister

relevantto thisComplaint,andsprayedbyWabashValleyuponDrake’sfield onJune26, 1998,

include,butmaynotbelimited to, Butyrac200andRoundupUltra.

13. Someofthe informationon thespecimenlabelfor Butyrac200 includes,but is not

limited to:

• Butyrac200is ahazardto bothhumansanddomesticanimals;

• Butyrac200is acorrosivethatcausesirreversibleeyedamage;

• Butyrac200is harmfulif swallowedorabsorbedthroughtheskin;

• OneshouldavoidbreathingButyrac200spraymist;

• Butyrac200spraymistshouldnotbepermittedto drift ontosusceptibleplants
(cotton,okra,grapes,tomatoes,fruit trees,vegetables,flowersorotherdesirable
cropor ornamentalplants)sincevery smallquantitiesof Butyrac200cancause
severeinjury duringthegrowingor dormantperiods.

• A coarsesprayshouldbeusedto minimizedrift;

• Spraynozzlesthatproducefine spraydropletsshouldnotbe usedto apply

Butyrac200; - - -

• Spraydrift ofButyrac200canbe minimizedby notsprayingwhenwind exceeds

5 milesperhour;

• Butyrac200 shouldnot beappliedin away thatwill contactworkersorother

persons,eitherdirectlyor throughdrift. (SeeExhibitA)

14. Someoftheinformationon the specimenlabel for RoundupUltra includes,but is not

limited to:

• Ingestionof RoundupUltra orlargeamountsof freshlysprayedvegetationby

domesticanimalsmayresult in temporarygastrointestinalirritation;

• RoundupUltra shouldnotbe appliedin a way thatwill contactworkersorother

persons,eitherdirectlyor throughspraydrift;

• Only protectedhandlersshouldbein theareaduringapplicationof Roundup

Ultra;
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• RoundupUltra shouldnot beappliedin amannerto allow mist, drip, drift or
splashontodesirablevegetationsinceminutequantitiesofthisproductcancause
severedamageordestructionto thecrops,plantsor otherareason which
treatmentwasnot intended.

• The likelihood ofinjury occurringfrom theuseof RoundupUltra increaseswhen
windsaregusty,aswind velocity increases,whenwind directionis constantly
changingorwhenthereareothermeteorologicalconditionsthat favorspraydrift;

• Avoid applyingRoundupUltra atextensivespeedsor pressures.(SeeExhibit B)

15. On oraboutJune26, 1998,WabashValley, throughits agentand/oremployee,

Pfister,appliedagrichemicalsto thefield ownedbyDrakeduringweatherconditionsandin a

.mannerthat allowedtheagrichemicalsto drift ontotheadjacentpropertyownedandoccupiedby

theZohfelds.

16. DefendantsWabashValley, Pfister,and/orDrakeoweda duty to Zohfeldsto applyor

facilitatetheapplicationof agrichemicalsin accordancewith applicable-specimenlabelsandin a

non-negligentmannerthatwould preventtheagrichemicaisfrom drifting from Drake’sfield onto

Zohfeld’sadjacentproperty. - -

17. By applyingagrichemicalsduringunfavorableweatherconditionssnd/orinsmanner.

inconsistentwith theagrichemicals’specimenlabels,DefendantsWabashValley,Pfisterand/or

Drakebreachedtheir duty to Zohfelds.

18. Zohfelds’ injuries andpropertydamageswerecausedby oneormoreofthefollowing

actsofDefendantsWabashValley,Pflster,and/orDrake,donein breachoftheir dutyto the

Zohfelds:

a. Sprayingagrichemicalsin windy conditionswherewindsexceeded5

milesperhour;
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b. Sprayingagrichemicalsin high temperaturesof 980 orabovewhere

agrichemicalsprayingis not to occurattemperaturesabove89°,accordingto the

specimenlabels;

c. Sprayingagrichemicalsin amannerthatcauseddrifting from Drake’s

field Onto Zohfelds’ adjacentproperty;

d. Sprayingagrichemicalsin amannerwhichwasnotpossibleto preven-t

drifting from Drake’sfield ontothepropertyof others,includingtheadjacent

propertyownedandoccupiedby theZohfelds;

e. Sprayingagrichemicalsin amannerwhich resultedin personsand/or

animalscomingintocontactwith theagrichemicalsvia drifting;

1. Sprayingagrichemicalswhenpersonsand/oranimalswereoutdoorsand

would comein directcontactwith theagrichemicals;

g. Failing to warntheZohfeldsto avoidcontactwith plantsandtreeswhich

hadbeencontaminatedby drifting agrichemicals;

- h. Failingto warntheZohfeldsto avoid contactwith areasthathadbeen

contaminatedby drifting agrichernicals;and

i. Failing towarntheZohfeldsnot to feedlivestockfrom areascontaminated

by drifting agrichemicals.

19. As adirect andproximateresultof oneormoreof theforegOingactsoromissionsof

theDefendantsDrake,WabashValley and/orPfister,Plaintiffs havesufferedsevereand

permanentinjuriesto theirhorsesandasa consequence,theirbusinessasracehorsebreeders;

Plaintiffs haveincurredandwill continueto incurveterinaryexpensesasaresultoftheincident;

5



Plaintiffswill incurfuturelossesfrom theinability to breedandsell horsesasa resultof the

incident.

20.Thesevereandpermanentinjuries sufferedby the horsesinclude,butarenot limited

to the following:

a. increasein temperature;

b. increasein respiration;

c. laboredbreathingandbloody-looking,flarednostrils;

d. rash,hives,hair lossandbloodypatches;

e. tearyeyes; -

f. restlessness;

g. decreasein appetiteandincreasein waterconsumption;

h. lethargy;

i. fever; - -

j. coughandincreasein mucus;and

k. permanentinjury anddamagesto thehorses’internalorgansandsystems,

includingbut not limited to lungs andrespiratorysystems,which renderedthehorses

incapableandunsuitablefor breedingandracingpurposes,andhasandwill resultin

death.

21. Thesevereandpermanentinjuries sufferedby theZohfelds’ equinestockhave

causedtheZohfeldsto incurdamagesin an amountin excessof$10,000for veterinarycareand

otherassistanceto theinjuredhorses,anddamagesin excessof$250,000in theZohfelds’ horse

breedingbusinessthroughpermanentlossof breedingstock.
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WHEREFORE,Plaintiffs, VernonandElaineZohfeldrequestentryof ajudgmentagainst

DefendantsRobertDrake,WabashValley ServiceCompanyand/orMichaelJ.Pfister,jointly

andseverally,asfollows:

a. Damagesin an-amountin excessof $10,000.00for thecostsof veterinaryexpenses

alreadyincurredandfutureveterinaryexpenses;

b. Damagesin anamountin excessof $250,000.00for the lossofthebusiness,including

the inability to breedandsellhorses;

- c. Court costsandsuchotherreliefasthisCourtmay deemproper.

PLAINTIFFSDEMAND TRIAL BY JURY AS TO COUNTI

COUNTIT - NEGLIGENCE OFDEFENDANTSDRAKE AN1~
WABASH VALLEY SERVICE COMPANY FOR PERSONAL JNJTJRIES

OF PLAINTU~ELAINE ZOHFELD RELATING TO THE
JUNE 26, 1998OVER.SPRAY

22.Plaintiffs repeatand re-allegeParagraphs1 - 21, inclusive,~sandfor theirparagraph

22.

23. On or aboutJune26, 1998,WabashValley, throughits agentsand/oremployees,

appliedagrichemicalsto the field ownedby Drakeandallowedtheagrichemicalsto drift onto

thepersonofPlaintiff ElaineZohfeldwho waslocatedon herpropertyadjacentto Drake’sfield,

andontodesirablevegetation,including ediblevegetation,on theZohfelds’ property.

24. WabashValleyandDrakeowedadutyto Plaintiff ElaineZohfeldto applyor

facilitatetheapplicationofagrichemicalsin accordancewith applicablespecimenlabelsand in a

non-negligentmannerthatwould preventtheagrichemicalsfrom drifting from Drake’sfield onto

Zohfelds’adjacentproperty,wheretheymaycomein contactwith ElaineZohfeld.
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25.By applyingagrichemicalsduringunfa’t,orableweatherconditionsand/orin a manner

inconsistentwith theagrichemicals’specimenlabels,WabashValley andDrakebreachedtheir

duty to ElaineZohfeld.

26. Plaintiff ElaineZohfeld’sinjuriesanddamageswerecausedby oneornioreofthe

following actsoromissionsof WabashValley andDrake:

a. Sprayingagrichenilcalsin windy conditionswherewindsexceeded5

milesperhour; -

b. Sprayingagrichemicalsin high temperaturesof 980 orabovewhere

agrichemicalsprayingis not to occurat temperaturesabove590~,accordingto the

specimenlabels; -

c. Sprayingagrichemicalsin amannerthat causeddrifting fromDrake’s

field Onto Plaintiff ElaineZohfeld’s person,orbeneficialvegetation,including

ediblevegetation,on theZohfelds’ property; -

d. Sprayingagrichemicalsin amannerwhich wasnotpossibleto prevent

drifting fromDrake’sfield ontothepropertyof others,includingtheadjacent

propertyownedandoccupiedby theZohfelds;

e. Sprayingagrichemicalsin .a mannerwhich resultedin persons,including

Plaintiff ElaineZohfeld,cominginto contactwith theagrichemicalsthrough

spraydrifting;

f. SprayingagrichemicalswhenPlaintiff ElaineZohfeldwasoutdoorsand

wouldcomein direct contactwith theagrichemicalsthroughskin absorptionand

inhalation; -
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g. Failing to warnPlaintiffs to avoid contactwith plantsandtreesthat had

beencontaminatedby drifting agrichemicals;

h. Failingto warnPlaintiffs to avoid contactwith areasthat hadbeen

contaminatedby drifting agrichemicals.

27.Theagrichemicalsappliedon June26, 1998by WabashValley asrequestedby Drake

uponDrake’sfield overdrifted ontoZohfelds’ propertywherethey immediatelycamein contact

with ElaineZohfeld’sperson,andtheyalsocamehi contactwith andcontaminatednumerous

beneficialplantsuponZohfelds’ property. Thedirectcontactof theagrichemicalsuponthe

personofElaineZohfeldhascausedseriousandpermanentinjuries, andin addition,Elaine

Zohfeld,unawarethat thebeneficialplantson her propertyhadbeencontaminatedby the over

drift, atecontaminatedblackberriesharvestedfromherproperty,which ingestionof

agrichemicalscausedfurtherandadditionalseriousandpermanentinjuries to ElaineZohfeld.

28. As adirect andproximateresultof oneormoreof theforegoingactsoromissionsof

theDefendantsDrakeandWabashValley, Plaintiff Elaine Zohfeldhassufferedsevereand

permanentinjuries to herbody; Plaintiff ElaineZohfeldhasincurredandwill continueto incur.

medicalexpensesasaresultoftheincident;andPlaintiff ElaineZohfeldhasexperiencedand

will continueto experiencegreatpainandsufferingasa result-ofthis incident.

29. Thesevereandpermanentinjuriessufferedby ElaineZohfeld include,but arenot

limited to thefollowing:

a. frequentheadaches;

b. dizzinessandshakiness;

c. difficulty thinkinganddisorientation;

d. rubbery,shakyandunsteadylegs;
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e. tiredness;

f. burningsensationin throatandmouth;

g. nauseousness;

h. irritated,rawthroat;

i. troublebreathing;

j. rash; and

k. damagesandinjuriesto internalorgansandsystems,includingdamagesto her

heartand lungs.

30. The exposureto theagrichemicalsexperiencedby Plaintiff ElaineZohfeld,in

additionto causingtheinjuries identifiedabove,will alsolikely causefuturemedicalconditions

andcomplicationsforwhichPlaintiff ElaineZohfeldwill be requiredto monitor, thereby

incurringadditionalinjuries throughstressanduncertainty,aswell asincurringadditional

medicalexpenses. - - -

31. Theinjuriessufferedby PlaintiffElaineZohfeldhavecausedandwill causeher to

incurdamagesin anamountin excessof $10,000.00formedicalexpensesalreadyincurred,an -

amountin excessof $50,000.00for futuremedicalexpenses,andanamountin excessof

$250,000.00for herpain,sufferingandlossoffunctionsandpleasuresoflife, andanamountin

excessof $100,000.00for lostearningcapacity.

WHEREFORE,Plaintiff, ElaineZohfeldrequestsentryof ajudgmentagainstDefendants

RobertDrakeandWabashValleyServiceCompany,jointly andseverally,asfollows:

a. Damagesin anamountin excessof $60,000.00for thecostsofmedicalexpenses

alreadyincurredandfuturemedicalexpensesthatshewill incur;
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b. Damagesin an amountof $250,000.00for Plaintiff ElaineZohfeld’spain,suffering

andlossof functionsandpleasuresoflife;

- c. Damagesin an amountin excessof $100,000.00for lostearningcapacity;and

d. Courtcostsandsuchotherrelief asthisCourtmaydeemproper.

PLAINTIFF DEMANDS TRIAL BY JURYAS TO COUNT II

COUNT UI - LOSSOF CONSORTIUM OF PLAINTIFF VERNONZOHFELD

RELATING TO i’FLJ~JUNE 26, 1998OVERSPRAY

32.Plaintiffs repeat andre-allegeParagraphs1 - 31 inclusive, asandfor theirparagraph

32.

33. Plaintiff VernonZohfeldhasbeenthelawful husbandof ElaineZohfeldatall times

relevantto this Complaint.

34. By reasonoftheinjuries anddamagessustainedby Plaintiff ElaineZohield,Plaintiff

VernonZohfeldhassufferedthelossofservicesofhis wife; Plaintiff VernonZohfeldhasbeen

andwill continueto bedeprivedofthecompanionship,company,affectionandloveof his wife;

Plaintiff VernonZohfeldhasbeencompelledandwill becompelledin thefutureto expendsums

ofmoneyhavingservicesperformedfor him which havebeenpreviouslyperformedby his wife.

WHEREFORE,Plaintiff VernonZohfeldpraysjudgmentagainstDefendantWabash

Valley ServiceCompanyandDefendantRobertDrake,jointly andseverally,in anamountin

excessof $100,000.00that is reasonableandequitablefor his loss,and for Court costsandsuch

otherreliefasthis Courtmaydeemproper.

PLAINTIFF DEMANDS TRIAL BY JURY AS TO COUNT III
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COUNTIV - NEGLIGENCE OF DEFENDANTSDRAKE, WABASH VALLEY
SERVICE COMPANY AND HORTON FOR PROPERTY DAMAGE RELATING TO

THE MAY 8, 2000OVERSPRAY

35.Plaintiffs repeatandre-allegeParagraphs 1 - 9, inclusive,asandfor theirparagraph

35.

36. On oraboutMay8, 2000, atDrake’srequest,WabashValley, throughits agentand

employeeHorton,sprayedDrake’sfield with agrichemicals,including BicepII Magnumand

Aatrex,andCelatomMP-79whichincludesdiatomaceousearthandcrystallinesilica.

37. Someof theinformationon thespecimenlabelforBicepII Magnumincludes,but is

not limited to:

• BicepII Magnumis ahazardto bothhumansanddomesticanimals;

• BicepII Magnumcauseseyeirritation;

• BicepII Magnumis harmfulif swallowed,inhaledorabsorbedthroughtheskin;

• OneshouldavoidbreathingBicepII Magnumspraymist;

• BicepII Magnummaycauseskin sensitizationreactionsin somepeople;

• BicepII Magnum shouldnotbeappliedin amannerthatwill contactworkersor
otherpersons,eitherdirectlyor throughdrift;

• To avoidspraydrift, do notapply BicepII Magnumunderwindy conditions;

• Drift potentialis lowestbetweenwind speedsof2-10mph;however,many
factors,includingdropletsizeandequipmenttype,determinedrift potentialatany
givenspeed;

• BicepII Magnumshouldonly be appliedwhenthepotentialfor drift to adjacent
sensitiveareas(e.g.,residentialareas,bodiesofwater,knownhabitatfor
threatenedorendangeredspecies,nontargetcrops)is minimal (e.g.,whenwind is

• - blowingawayfrom thesensitiveareas).(SeeExhibit C)

38. Someof theinformationon thespecimenlabelfor Aatrexincludes,but is not limited

to:
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• Aatrex is ahazardto bothhumansanddomesticanimals;

• Aatrexis harmfulif swallowed,inhaledorabsorbedthroughskin;

• OneshouldavoidbreathingAatrexvaporsorspraymist;

• Aatrexshouldnot beappliedin amannerthatwill contactworkersorother
persons,eitherdirectlyor throughdrift;

• Aatrexshould notbeusednearadjacentdesirableplantsor in greenhousesor
- injury mayoccur;

• To avoidspraydrift,Aatrexshouldnotbeappliedunderwindy conditions. (See

Exhibit D)

39. Someof theinformationon theMaterialSafetyDataSheetfor CelatomMP-79

includes,but. is notlimited to:

• Upperrespiratoryirritant thatcancausecoughingor throatirritation from acute

exposureto product;

• TheInternationalAgencyfor Research~nCancerand~NationalToxicology

Programhaverecognizedcrystallinesilica ascarcinogenicto humans;

• Workersarerequestedto wearrespiratorswhencelatomdust is present;

• Thehandlingproceduressayto avoidcreatingcelatomdust;

• Celatommaycauseeyeirritationor inflammation;

• - Inhalationcancausedrynessofnasalpassagesandcongestion.(SeeExhibit E.)

40. On oraboutMay 8,2000,WabashValley,throughits agentand/oremployee,Horton,

appliedagrichemicalsto the field ownedby Drakeandallowedtheagrichemicalstodrift onto

theadjacentpropertyownedandoccupiedby theZohfelds.

41.WabashValley, Horton,andDrakeowedaduty to theZohfeldsto apply or facilitate

theapplicationof theagrichemicalsin accordancewith applicablespecimenlabelsand in a non-
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negligentmannerthatwould not allow theagrichemicalsto drift from Drake’sfieldonto

Zohfelds’ adjacentproperty. -

42. By applyingagrichemicalsduringunfavorableweatherconditionsand/orin a manner

inconsistentwith theagrichemicals’specimenlabels,WabashValley,DrakeandHorton

breachedtheir duty to theZohfelds.

43. Plaintiffs’ injuriesandpropertydamageswerecausedby oneormoreofthe

following actsoromissionsofWabashValley,Horton,and/orDrake:

a. Sprayingagrichemicalsin windy conditionswherewindsexceeded5

milesper hour; - -

b. Sprayingagrichemicalsin high temperaturesof 98°orabovewhere

agriculturalsprayingis not to occurattemperaturesabove89°,accordingto the

specimenlabels;

c. Sprayingagrichemicalsin amannerthatcauseddrifting fromDrake’s

field ontotheZohfelds’adjacentproperty;

d. Sprayingagrichemicalsin amannerwhich wasnot possibleto control

drifting from Drake’sfield onto thepropertyof others,includingtheproperty

ownedandoccupiedby theZohfeids; -

e. Sprayingagrichemicalsin a mannerwhichresultedin personsand/or

animalscominginto contactwith thoseagrichemicalsthroughspraydrift;

f. Sprayingagrichemicalswhenpersonsand/oranimalswereoutdoorsand

would comein directcontactwith theagrichemicalsthroughspraydrift;

g. Failing to warntheZohfeldsto avoidcontactwith plantsandtreeswhich

hadbeencontaminatedby drifting agrichemicals;
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h. Failing to warntheZohfeldsto avoidcontactwith areasthathadbeen

contaminatedbydrifting agrichemicals;and

i. Failing towarntheZohfeldsnot to feedlivestockin or from areas

contaminatedby the drifting agrichemicals.

44.As a directandproximateresultofoneormoreof the foregoingactsoromissionsof

theDefendantsDrake,WabashValleyandHorton,theZohfeldshavesufferedsevereand

permanentinjuries to theirhorsesandasa consequence,to theirbusinessas horsebreeders;the

Zohfeldshaveincurredandwill continueto incurveterinaryexpensesasaresultoftheMay 8,

2000oversprayincident;theZohfeldswill incurfuture lossesfrom inability to breedandsell

horsesasaresultof theMay 8, 2000oversprayincident.

• 45. Thesevereinjuriessufferedby thehorsesinclude,butarenotlimited to the

following: -

a. increasein respiration; - - -

b. laboredbreathing;

c. restlessness;

ci. decreasein appetiteandincreasein waterconsumption;

e. coughand increasein mucus;and

f. coatslost luster.

g permanentinjury anddamageto thehorses’internalorgansandsystems,

includingbut notlimited to respiratorysystems,which renderedthehorsesincapableand

unsuitablefor breedingandracingpurposes,andhasandwill resultin death.

46. Thesevereandpermanentinjuries sufferedby theZohfelds’ equinestockhave

causedtheZohfeldsto incur damagesin anamountin excessof $10,000for veterinarycareand
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otherassistanceto theinjuredhorses,and damagesin excessof $250,000in theZohfelds’ horse

breedingbusinessthroughpermanentlossofbreedingstock.

WHEREFORE,Plaintiffs,VernonandElaineZohfeldrequestentryofajudgmentagainst

DefendantsRobertDrake,WabashValley ServiceCompanyandNoahD. Horton,jointly and

severallyasfollows:

a. Damagesin anamountin excessof $10,000.00for thecostsofveterinaryexpenses

alreadyincurredandfutureveterinaryexpenses;

b. Damagesin anamountin excessof $250,000.00for thecostsoflossofthebusiness,

includingthe inability to breedandsellhorses; -

c. Courtcostsandsuchotherrelief asthis Courtmaydeemproper.

PLAINTIFFS DEMAND TRIAL BY JURY ASTO COUNT IV

COUNT V - NEGLIGENCE OF DEFENDANTS DRAKE,
WABASH VALLEY SERVICE COMPANY AND HORTON FOR PERSONAL

INJURIESOF PLAINTIFF ELAINE ZOHFELI) RELATING TO TIlE
MAY 8, 2000OVERSPRAY

47. Plaintiffs repeatandre-allegeParagraphs1 - 9, and35 - 46, inclusive,asand for their

paragraph47.

48. Onor aboutMay 8, 2000,WabashValley, throughits employee,Horton,applied

agrichemicalsto Drake’sfleld andallowedtheagrichemicalsto drift ontothepersonof Plaintiff

ElaineZohfeld. -

49. WabashValley,HortonandDrakeoweda duty to Plaintiff ElaineZohfeld to apply or

facilitatetheapplicationof theagrichemicalsin accordancewith applicablespecimenlabelsand

in anon-negligentmannerthatwould not allow theagrichemicalsto drift from Drake’sfield

ontoZohfelds’ adjacentproperty. -
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50. By applyingagrichemicalsduringunfavorableweatherconditionsand/orin amanner

inconsistentwith theagrichemicals’specimenlabels,WabashValley, HortonandDrake

breachedtheirduty to theZohfelds.

51. Plaintiff ElaineZohfeld’sinjuries anddamageswerecausedby oneormoreof the

following actsoromissionsofWabashValley,HortonandDrake:

a. Sprayingagrichemicalsin windy conditionswherewindsexceeded5

milesperhour; - -

b. Sprayingagrichemicalsin high temperaturesof98°orabovewhere

agrichemicalsprayingis not to occurattemperaturesabove89°,accordingto the

specimenlabels; -

c. -Sprayingagrichemicalsin amannerthatcauseddrifting fromDrake’s

field ontoPlaintiff ElaineZohfeld’s person;

d. - Sprayingagrichemicalsin a mannerin whichspraydrifting was

uncontrolledcausingtheagrichemicalsto drift from Drake’spropertyontothe

propertyof others,includingtheadjacentpropertyownedandoccupiedby the.

Zohfelds;

e. Sprayingagrichernicalsin amannerwhich resultedin persons,including

Plaintiff ElaineZohfeld,coming into contactwith agrichemicalsthroughspray

drifting;

f. SprayingagrichemicalswhenPlaintiff ElaineZohfeldwasoutdoorsand

would comein directcontactwith theagrichemicalsthroughskin absorptionand

inhalation;
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- g. Failing to warnPlaintiffs to avoidcontactwith plantsand treeswhich had

- beencontaminatedby drifting agrichemicals;

h. Failing towarnPlaintiffs to avoid contactwith areasthat hadbeen

contaminatedby drifting agrichemicals.

52.Theagrichemicalsappliedon May 8, 2000,by WabashValley andHortonas

requestedby DrakeuponDrake’sfield overdriftedonto Zohfelds’propertywherethey

immediatelycamein contactwith, andwereingestedandinhaledby, ElaineZohfeld. Thedirect

contactof’the agrichemicalsuponthepersonof ElaineZohfeldhascausedseriousandpermanent

injuries.

53. As a direct andproximateresultof oneormoreoftheforegoingactsoromissionsof

Drake,WabashValleyandHorton,Plaintiff ElaineZohfeldhassufferedsevereandpermanent

injuries to herbody; Plaintiff hasincurredandwill continueto incur medicalexpensesasa result

of theincident; andPlaintiff hasexperiencedandwill continueto experiencegreatpainand

sufferingasa resultofthis Incident. -

54.Thesevereandpermanentinjuries sufferedby ElaineZohfeld include,but arenot -

limited to the following:

a. frequentheadaches;

b. difficulty breathing;

c. sensitivity to bright light;

d. reactiveairwayssyndromedisease;

e. chestpain;

f. heartmuscledamage;and

g. chemicalsensitivity.
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55.Theexposureto theagrichemicalsexperiencedby Plaintiff ElaineZohfeld,in

additionto causing.theinjuriesidentifiedabove,will alsolikely causefuturemedicalconditions

andcomplicationsfor whichPlaintiff ElaineZohfeldwill be requiredto monitor,thereby

incurringadditionalinjuriesthroughstressanduncertainty,aswell asincurringadditional

medicalexpenses.

56. Theinjuriessufferedby Plaintiff ElaineZohfeldhavecausedandwill causeher to

incur damagesin anamountin excessof$10,000.00for medicalexpensesalreadyincurred,an

amountin excessof $50,000.00for future medicalexpenses,andanamountin excessof

$250,000.00for herpain,sufferingand lossoffunctionsandpleasuresof life, andan amountin•

excessof $100,000.00for lostearningcapacity.

WHEREFORE,Plaintiff, ElaineZohfeldrequestsentryof ajudgmentagainstDefendants

RobertDrake,NoahD. Horton,andWabashValley ServiceCompany,jointly andseverally,as

follows: — -

a. Damagesin anamountin excessof $10,000.00for thecostsof medicalexpenses

alreadyincurredandfuturemedicalexpensesthatshewill incur;

b. Damagesin anamountin excessof $250,000.00for Plaintiff ElaineZohfeld’s pain

andsufferingandlossofpleasuresandfunctionsof life;

c. Damagesin anamountin excessof$100,000.00for lostearningcapacity;and

- d. CourtcostsandsuchotherreliefasthisCourt maydeemproper.

PLAINTIFF DEMANDS TRIAL BY JURY AS TO COUNT V
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COUNTVT - LOSSOFCONSORTIUMOFPLAINTIFF VERNON ZOHFELD

RELATING TO THE MAY 8, 2000OVERSPRAY

57. Plaintiffs repeatandre-allegeParagraphs1-9and35-56inclusive,asand for

their paragraph57.

58. Plaintiff VernonZohfeldhasbeenthelawful husbandofElaineZohfeldat all

timesrelevantto thisComplaint. -

59. By reasonofinjuriesanddamagessustainedby Plaintiff ElaineZohfeld,

Plaintiff VernonZohfeldhassufferedthelossofservicesof his wife; PlaintiffVernon

Zohfeldhasbeenandwill continuetobedeprivedof thecompanionship,company,

affectionandloveofhis wife; Plaintiff VernonZohfeldhasbeencompelledandwill be

compelledin the futureto expendsumsof moneyhavingservicesperformedfor him

whichhavebeenpreviouslyperformedby his wife.

WHEREFORE,Plaintiff VernonZohfeldpraysjudgmentagainstDefendantsWabash

Valley ServiceCompany,NoahD. Horton,andRobertDrake,jointly and severally,in an

amountin excessof $100,000.00that is reasonableandequitablefor his loss,andfor Court

costs,andfor suchotherrelief asthisCourtmaydeemproper.

PLAINTIFF DEMAND TRIAL BY JURY ASTO COUNTVI

Respectfullysubmitted,

VernonandElaineZohfeld,

Plaintiffs,

By theirattorneys,

HED~NGER& HOWARD

By__
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Hedinger& Howard
1225S. SixthSt.
Springfield, IL 62703
(217)523-2753phone
(217)523-4366fax
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IN THE UNITED STATES DISTRICT COURT APR 262tX5 -

FORTHE SOUTHERNDISTRiCTOF iLLINOIS

CLERK U S DLSTRICT COURT
sOUThER~~~LUNO18

UNITED STATES OF AMERICA, ) - -

)
Plaintiff, )

vs. ) CRIMINAL NO. ~

WABASH VALLEY SERVICECO., )
GLEN S. KINDER, and ) Title 7, UnitedStatesCode,
NOAH DAVID HORTON, ) Sections136j(a)(2), 1361(b)(1)(B),and

) I 361(b)(4),andTitle 18, United StatesCode,
Defendants. ) Section2

INFORMAT! ON

TIlE UNITED STATESATTORNEY CHARGES:

On or aboutMay 8, 2000,in Hamilton County,within theSouthernDistrict ofIllinois.

WABASH VALLEY SERVICE COMPANY,
GLEN S. KINDER, and

NOAH DAVID HORTON,

Defendantsherein,eachofwhom wasa commercialapplicatorofpesticidesasdefinedby federal

regulationsandstatutes,did usea registeredpesticidein amannerinconsistentwith its labeling, in

that said Defendantsdid causeAAtrax 4L and Bicep II Magnum, eachof which is a registered

pesticide,to beusedin a mannerinconsistentwith its labeling— that is, said defendantscaused

AAtrax 4L andBicepII Magnumto beappliedtoa field locatedin Hamilton-County,Illinois, during

a time whenwind speedwasapproximately20 m.p.h.,which wasinconsistentwith the labelingof

both AAtrax4L and BicepII Magnum.

EXHIBIT B
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All in violationofTitle 7, UnitedStatesCode,Sections1 36j(a)(2)(G)and 1 361(b)(I )(B)and

I 361(b)(4),and Title 18, UnitedStatesCode,Section2.

UNITED STATES OF AMERICA

RONALD J.TENPAS
United~StatesAttorney

( 1 - .- -

RANDY~.MASSEY - - -

First AssistantUnitedStatesAttorney -

M’2. ,d~iL~{
ROBERT L. SIMPKINS
AssistantUnited StatesAttorney

RECOMMENDEDBOND:

WABASH VALLEY SERVICE CO.: $5,000unsecured
GLEN S. KINDER: $5,000unsecured
NOAH DAVID HORTON: $5,000unsecured
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