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HEARI NG OFFI CER WALLACE: Pursuant to adjournnent, |
now call dockets PCB 95-119 and 95-125. This is West
Subur ban Recycling and Energy Center L.P. versus the
[I'linois Environnental Protection Agency.
Ms. Angelo are there any additiona
appear ances?
M5. ANGELO No, sir.
HEARI NG OFFI CER WALLACE: Ms. Kroack?
MS. KROACK: No.
HEARI NG OFFI CER WALLACE: Let the record reflect the
sane appearances as before.
Prelimnarily, | have the notion on the
Request for Admi ssions. And although there may or may not
be a dispute on the dates, | don't think there's a dispute
over the fact that there at | east was a day or two del ay
in service
Woul d you agree with that M. Kin®
MR KI'M Yes.
HEARI NG OFFI CER WALLACE: And, | think, based upon a
coupl e of cases that have gone on at the Board the | ast
coupl e of months, plus the Suprene Court case, Bright

versus Dickie, which is 209 Illinois Decision 735, the
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notion -- I'mnot even sure. You have a notion to admt
the request for adm ssions?

M5. ANGELO W offered themas an exhibit. And we
will nake a notion to admit themas an exhibit.

HEARI NG OFFI CER WALLACE: Did you hold on to the
exhibit or did you give it to ne?

MR KUSLIK: You still have one up there.

HEARI NG OFFI CER WALLACE: 12-?

MR SINGER:  129.

HEARI NG OFFI CER WALLACE: 129. GCkay. Then, In
terms of the Request to Admit, Exhibit 129 is granted.
The Agency's counter-nmotion for an extension of tine or
leave to file responses, | believe has to be denied.

The Suprene Court case is fairly clear
that the Request for Admi ssion, while the Court or in ny
case, the Hearing O ficer, would probably have the
discretion to extend the tine, if they are served | ate,
they are served | ate.

MR KIM Could you give ne the citation again? |I'm
sorry. 209 --

HEARI NG OFFI CER WALLACE: Wi ch one woul d you |ike?

It's 209 Illinois Decision 735 or 652 N E.2d 275.

Sally A CGuardado, C.S.R * (708) 479-6664
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The case basically goes onto say that the
person requesting to file late has to show good cause for
the late filing. And the burden does not shift to the
other side to prove lack of prejudice.

So, in this instance, even though Wst
Subur ban may not have been prejudiced, it is not their
burden to show | ack thereof.

And then the service date. | checked the
Board's procedural rules, and the service is when you put
it intothe mail. So, then we have the Mil box Rul e,
which really doesn't apply, because the date of service is
what you're representing it was served

So if it was late, according to the Board
rul es, they would have been deened adm tted.

MR KIM | think on behalf of the Agency, we would
generally reserve the right to raise the issue further to
t he Boar d.

HEARI NG OFFI CER WALLACE: You're certainly wel cone
to do that.

The Board has considered this a couple of
times in the past few nonths. |In fact, in the two cases

you have cited, Aive Street and People versus Wnan. And
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| think that ny ruling this norning is consistent with
those cases and with the Supreme Court case.

So, Petitioner's Exhibit 129 is admitted.

I just want to check and make sure | have
it up here.

Yes. Entitled Adm ssions by the Agency
pursuant to Section 103.162 (c).

(Sai d docunent, heretofore narked
Petitioner's Exhibit No. 129 for
identification, was admitted into
evidence, to wit, as follows:)
HEARI NG OFFI CER WALLACE: All right. Then, any
prelimnary matters?
M5. ANGELO | wanted to ask for just a minute to
raise with you a point about the Grigoleit case which I
m ssed yesterday in our discussion.

It was a result of, basically, getting
too many notes too fast and | couldn't understand what |
was being told.

The point being, this is the discussion
we had about whether it would be appropriate for the

Agency to call wtnesses to address the factual matters in
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the Mat hur nmenorandum and to in sone way contradict those
facts as stated in the nmenorandum

The Grigoleit case, which we nentioned
yesterday, and we've provided a copy for the Hearing
O ficer and the Agency this norning, indicates that in the
i nstance where materials have not been provi ded during
di scovery, and, in that case, what the petitioner asked
for -- That was a pernmt appeal. The petitioner asked for
the case to be disnissed, and the Board held that that was
not appropriate in that case, but that the appropriate
sanction, and | think I"'mreading for it frompage 11 of
the draft providers. O the opinion provided.
"The appropriate sanction is for the
Board to disregard any evidence presented
by the Agency on any matters pertaining to
the type of information revealed in the
wi t hhel d docunents that may be favorable
to the Agency."
And | wanted to provide a copy of the
case, and nmake it clear that that's the principal in
Gigoleit that we were relying on, because | know | did

not express it well yesterday.
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HEARI NG OFFI CER WALLACE: Thank you.

Again, even with the Gigoleit case in
front of ne, | haven't read it for a while.

I, certainly, amnot going to rule that
the Agency's act was so egregious that in light of the
representations that M. Kimnade yesterday -- | nean, in
light of his witten response and his oral response, |I'm
not going to bar discussion of this nenorandum you know,
except for in ternms of what M. Kimnmentioned

So, as | understood it, the testinony is
going to be, if any at all, is going to be very linited.
And | have admitted the docunent, so, it seens to nme that
Gigoleit would say, probably not even let the infornmation
inat all.

Ckay. Any other prelimnary matters?

MS. ANGELO.  There's one other issue. And that was
the additional docunents that the Agency provided to us
that were kind of sandw ched. That nenmorandum the fax
cover sheets and so forth.

W had -- this was the -- | think there
were four pages. There were two fax cover sheets and

there was the unmarked copy of the nmenp without the fax
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i ndi cations on it.

We have been anticipating that, with the
Agency's Land wi tnesses, we would identify these docunents
and nake the record conplete on what surrounded this
menor andum when it was sent fromM. Mathur to M. Child
and then fromM. Child to the various individuals in
Land.

In light of the fact that those
i ndi vidual s are not going to be called, we would ask that
the Agency wouldn't agree to stipulate to the additiona
docunents that acconpani ed that Mt hur menorandum

MR KIM |'msorry -- | don't understand what we're
bei ng asked to stipulate to.

HEARI NG OFFI CER WALLACE:  You provi ded --

MR KIM | know what the docunments are. |'m not
sure. As to their authenticity? Relevance? | don't
know - -

HEARI NG OFFI CER WALLACE: Wbul d you stipulate to --
We can mark them as exhibits, but stipulate to the two
cover sheets.

MR KIM | think we would stipulate that the cover

sheets are accurate depictions of transmttal cover sheets
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that were sent fromthe parties addressed -- fromthe
parties identified to the parties address.

We certainly don't stipulate as to their
rel evance. And, in so far as those docunents woul d be
consi dered appended to the Mathur menmorandum we woul d
certainly claimthat those would fall within the privilege
that was clainmed, as well.

And, certainly, | think those sane
arguments woul d be raised as to the copy of the
menor andum

HEARI NG OFFI CER WALLACE: All right.

M5. ANGELO | woul d understand, certainly, the
Agency's position with regard to the privilege issue. And
I woul d assunme your ruling on that would be the sane.

| think, authenticity. W got themfrom
the Agency days ago. | don't know that there is any
question there.

And rel evance. They're relevant to the
sane degree that the initial nmenmorandum was rel evant, and
that had to do with the subjects it covered

And, also, | think the inportance of

these additional docunents as they denonstrate the path of
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who were the recipients of this nenorandum

You'll recall that the testi mony we had
fromM. Mathur is that we sent it to M. Child and that
M. Child, then, faxed it on to soneone in Land. And
t hese docunents make it clear how that transnission took
pl ace and who in Land received it.

The other, | think, thing -- And what we
have done, by the way, is provide two exhibits and we can
distribute those so you can see the way --

HEARI NG OFFI CER WALLACE: And |'Il put on the record
that the cover sheet fromBill Child to Harry C., Ted D.,
and Ron Harnon is page one.

Page two is a page which has been
withhel d and | have previously ruled that that is not
material to this case, and, therefore, there will be a
gap. Page two will not appear. But that's what that page
two is.

MR DI MOND: Actually, M. Hearing Oficer, we've
marked them as three separate exhibits.

HEARI NG OFFI CER WALLACE: All right.

M5. ANGELO The other thing we understand is that

the docunment that, if you'll see in front of you now, is

Sally A CGuardado, C.S.R * (708) 479-6664



2437
Petitioner's Exhibit 133, which is the nmenorandumitself.
We understood as it was produced to us, that it was from
M. Child s file?

M5. KROACK: No. The initial one -- | don't
remenber what file it cane from but it wasn't from M.
Mathur's file. This was the one that we subsequently
di scovered in M. Mathur's incineration file.

HEARI NG OFFI CER WALLACE: The non-faxed copy?

MS. KROACK: 133.

HEARI NG OFFI CER WALLACE:  133.

MB. KROACK: Right.

HEARI NG OFFI CER WALLACE: Was found in M. Mthur's
incineration file.

M. KROACK: Right.

M5. ANGELO | guess, then I'ma little bit confused
because as the initial one was produced to us, that was
represented as having been found in M. Mthur's
incineration file.

And so -- And | understood that we then
asked the Agency if they would explain whether there were
any others in the Land files. And then we were provided

with a docunent that's | abel ed as 133.
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So, | think we have the order of things
backwar ds

M5. KROACK: What we initially had was a copy that
the Bureau of Land people had faxed. W did not know M.
Mat hur had a copy of this.

And we went back and | ooked for all the
copi es, and, apparently, his secretary had stuck a copy of
this in one portion of that incineration file, but it
wasn't with the initial folder

That's what you asked us to do. So we
went and searched agai n.

MR MERRI MAN:  Well, okay. | certainly had
m sunderstood that then, and the record will denonstrate
what actually was said about it. But, | believe the
expl anati on we were given for the earlier docunment, 120,
was that it had been produced after having been found in
M. Mathur's incineration file.

MR KIM M. Hearing Oficer, the representation
made was upon review of a deposition transcript in which a
statenent was nade was that all documents in M. Mathur's
files had been produced. The Agency went back, checked

that file and found that this menmorandum was, actually,
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was in place, was in that meno -- or was in that file.

As we stated before, the nenorandum t hat
we produced, was the nenorandum that we had held, which we
did not realize was in M. Mathur's file.

Wien we di scovered that we had a
menor andum or copy of that nenorandumin the file, we
produced the copy as, | believe, Exhibit 120. The request
was then nade, please produce all copies of that
menor andum as they may exist within the Agency.

| don't believe it was linited to Land.
It was all copies. W, therefore, asked all Land
personnel and all Air personnel if they had any copi es.

The copy whi ch we produced, which has
been marked as Exhibit 133, was the only other copy that
was found by us during review.

Theref ore, both copi es have been
produced. Copy nunber -- Petitioner's Exhibit 133 was the
docunment which initially triggered our search and our
concern that the statement in the deposition m ght have
been incorrect.

W produced the first copy that we had

whi ch was the docunent we've been hol ding as part of our
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privilege log. That was actually our privilege | og and
that's what we represented was di scl osed.

When further request was nmade to provide
all copies, this was the only other copy we had.

HEARI NG OFFI CER WALLACE: Yes. That seens to
summari ze what | recall fromthe transcript, that the
request was nmade to go and | ook for the fax cover sheets
and any ot her copies.

M5. ANGELO Wl l, then, | guess what we're asking
the Agency to confirmfor us -- and, | think | just have
-- is that the docunent that's Petitioner's Exhibit 133 is
fromM. Mathur's file?

MR KIM That's correct.

M5. ANGELO |Is that correct?

HEARI NG OFFI CER WALLACE: Then let's try to put it
on the record. 133 is from M. Mathur's incineration
file.

MR KIM  Yes.

HEARI NG OFFI CER WALLACE: \Where did 120 cone fron®

MR KIM 120 was apparently the copy that made it's
way fromM. Mathur to M. Child to, as represented by

Petitioner's Exhibit 131, representative of the Bureau of
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Land.

HEARI NG OFFI CER WALLACE: So 120, are you saying to
the best of your know edge, was in the Bureau of Land?

MR KIM That's right. And that is evidenced,
believe, by the fax transm ssion lines on the top of it.
The nenorandum

HEARI NG OFFI CER WALLACE: All right.

Ckay. Petitioner's Exhibits 131, 132,
and 133, having been stipulated to, are admtted into
evi dence.

MR KIM |I'msorry. | would just again note --

HEARI NG OFFI CER WALLACE: Wth the Agency's
reservations.

MR KIM Thank you

MR MERRI MAN:  As to, both, privilege and rel evance.

(Sai d docurnent, heretofore nmarked
Petitioner's Exhibits Nos. 131, 132
and 133 for identification, were
admitted into evidence, to wit, as
foll ows:)

HEARI NG OFFI CER WALLACE: M. Kim did you have any

prelimnary matters?
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MR KIM Yes, just one.

W informed -- As we stated at the close
of the Hearing yesterday, we were going to review what
poi nts we needed to nake in the remainder of our case in
chi ef .

W had a discussion with M. Bill Child
| ast evening. After our conversation with him it was
determined that his testinmony was not necessary.

W then called John Singer. | apol ogize.
| stated | would call Ms. Angelo and | didn't have her
direct line at Mayer, Brown. | did have M. Singer's. So
we called and left a nessage stating that M. Child would
not be call ed.

On further review during the evening, we
have now determined as to the Air witnesses which we had
pl anned today. W have knocked two nore of those people
of f our list.

So, we only have two w tnesses pl anned
for today. Those would be M. Ronaine and M. Cobb

And, as what | would hope to be one of
the | ast accommobdations that we would ask. M. Cobb is

being called for a very limted series of questions on one
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specific topic.

W don't think his Direct Exam nation on
our part will last nore than ten to fifteen m nutes, at
best. And M. Romaine's will take slightly |onger

So, we were hoping to be able to take
M. Cobb first and allow himto | eave and then pick up
with M. Ronmaine.

M5. ANGELO Could we have two minutes to switch
around here?

W' d be happy to try to acconmpdate them
Could we have five mnutes to try and shuffle docunents?

HEARI NG OFFI CER WALLACE:  Sure.
Let's go off the record for five m nutes.
(Wher eupon, a di scussion was held
off the record.)
(Wher eupon, Respondent's Exhibits
Nos. 4 & 5 were narked for
identification.)
HEARI NG OFFI CER WALLACE: M ss Kroack?
M5. KROACK: | would like to call M. Cobb
HEARI NG OFFI CER WALLACE: M. Cobb, you're being

recalled. You' ve previously sworn in this matter. Pl ease
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consi der yourself still under oath.

You may proceed.

(The witness was previously sworn.)
JAVES D. COBB
call ed as a witness, having been previously sworn, was
exam ned and testified as foll ows:
DI RECT EXAM NATI ON
BY M5. KROACK
Q Good norning, M. Cobb

There is a Petitioner's Exhibit 39 that's

in front of you. Could you |ook at that please?
A Yes, | see the exhibit.
Q Could you identify it?
A Yes.

This is a docunent which | had prepared
in preparation for a Technol ogy Review Conm ttee neeting.
And it has some additional notes on it which are not nine.

Q Ckay. | believe you testified earlier that you

coul dn't renenber when you created that docunent; is that

correct?
A That's correct.
Q Can you now renmenber when that docunent was
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creat ed?

A I now know when that docunment was created, yes.

Q How do you know t hat ?

A When | produce a docunent on the word processer
innm office, | encode the file name with the date in
whi ch that docunent is being initiated.

Q Ckay. Could you | ook at Respondent's Exhibit
6, please, and | ook on the back page of that?

A Yes.

Q On the last line you have sonething call ed
“"file." Could you describe that for ne?

A Yes.

Wien | was asked to determ ne the date
that this docunment had been produced, | went back and
obt ai ned the original docunent fromny conputer. And at
the bottom of that docunent | printed the file nane for
t he docunent.

Q Would you tell nme what this file name neans to
you?

A The file nanme is encoding of the date that the
docunment was initiated and it bears nmy initials so that it

could be identified.
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The first digit in the file nane
i ndi cates the year of the decade. The next three digits
i ndicate the day of the year or Julian date. The next
digit indicates the sequence in which a file was
initiated. The next three characters are ny initials.
And then there's a period. And then there are three
| etters which designate the type of docunment that it is.
MR DIMOND: M. Hearing Oficer, at this point I'm
going to object to any testinony or use of this docunent.
This was provided to us first tinme today.
This is an unfair surprise. It is the same sort of thing
that they did with the Mat hur nmenmorandum except even nore
so.
And, under Gigoleit, they are not
allowed to surprise people at hearing and then elicit
sel fserving testinony in that regard.
And | just think that this nmethod of
proceeding is unfair to the applicant. It's not what a
permt hearing is supposed to be about, being on the
record. And producing a docunent |ike this and surprising
the applicant in this manner is unfair and it's

ef fectively denying us our due process.
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MR KIM In response, this docunment was prepared
only to try and ascertain, as M. Cobb stated, the exact
date when this -- Petitioner's Exhibit Nunmber 39 was
creat ed.

As he stated, he was not able to
remenber, based just upon his recollection, when that
docunent was created

He was asked if there was any ot her way
that he could find out the date of creation. It's ny
understanding -- and we can certainly elicit testinony
fromM. Cobb as to the exact date that this document was
generated -- but, it was done, | believe, no nore than two
days ago. Three days ago. Sonething like that. And it's
bei ng provided for the sole purpose of trying to explain a
gap in his menory that he had testified to earlier

HEARI NG OFFI CER WALLACE: (bjection is noted and
overrul ed.

Pl ease conti nue.

BY M5. KROACK
Q Is this a true and correct copy of our conputer
file with respect to that docunent?

A Yes, it is.
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The only thing that doesn't exist in the
conputer file is the last entry, which lists the file
name.
Q Ckay.
A That was not inprinted on the file, but rather
was just inmprinted on this page.
Q Ckay. When did you prepare this particul ar
docunent ?
A The file nane indicates that the docunent was
initiated in 1995, on the 166th day of that year.
Q Wien | say this docunment, the docunent with the
file encoded on the bottom
Wien were you requested to produce this
particul ar docunent?
HEARI NG OFFI CER WALLACE: Have you identified this?
M5. KROACK:  Yes.
HEARI NG OFFI CER WALLACE: Then you might refer to it
as the Respondent's Exhibit.
M5. KROACK: Respondent's Exhibit 4.
MR KIM 6.
M5. KROACK: 6.
THE WTNESS: Yes, | was asked to determ ne the date
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of this docunent. And | did this on |last Sunday.
BY M5. KROACK:
Q Ckay. Thank you. One |ast question.
Let me show you a copy of a cal endar from
1995. Can you tell ne what the 166th day of the year was?
That was June 15th of 1995.
Q Thank you.

| have no further questions -- Wiit. |'m
sorry.
And was | ast Sunday, March 3rd, M. Cobb?
A Yes, | believe it was.

M5. KROACK: Thank you. No further questions.

HEARI NG OFFI CER WALLACE: M. D nond?

MR DIMOND: | think, M. Hearing Oficer, we would
i ke to renew our objection.

It's Ms. Angelo's recollection that
during testinmony by M. Harnon, he was asked if he could
reproduce docunents fromhis files.

M5. ANGELO Perhaps | coul d address that.

In M. Harnon's deposition, you'll recall

that M. Harnon had an undated revi ew sheet. And

M. Dragovich said that's not their practice. And if he
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noti ced that, he would have called it to M. Harnon's
attention.

| believe | asked M. Harnon in his
deposition if there was any way of recreating the date of
his review sheet. And | was told there was not.

The docunent that M. Cobb has recreated
here is a docunent. The attached second page to this nmeno
is a docunent. Presumably, now that we know how it's
done, there are many nore docunents in the Agency files
like this that al so should have been produced to us in the
course of this discovery.

There are a nunber of points in this case
wher e dates have been very inportant and have been | eft
of f one or another kind of Agency neno.

And to learn now, that, gee, when they
want to find a date, they ask, but, otherwise, that we're
not to be provided those dates, | think is unfair

MR KIM In response.

I would certainly agree that in this
case, dates are of particular inportance and concern. And
that is exactly why we have endeavored to try to clarify

M. Cobb's testinony as to the date of the creation of
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Petitioner's Exhibit 39.

As to Ms. Angelo's reference to a
statenment made by M. Harnon.

I point out, first of all, that was a
statenment nade by M. Harnmon and not by M. Cobb.

Second of all, | don't know, but it was
certainly nmy -- Based upon just ny casual observance, |
know t hat conputer systens set up within the Agency are
set up differently.

M. Harnmon, based upon his testinony, |
woul d assume, does not have the ability to recreate the
docunents in the manner it existed. M. Cobb has stated
that he does. Because one person within the Agency can
performcertain tasks on his conputer and another person
does not. | can certainly speak fromfirsthand know edge
that they vary fromone desk to the next. And that's not
just to the capabilities of our conputers and our systens.

But | don't believe that anything that
M. Cobb has said is inconsistent with what M. Harnon
said. He's testified as to his abilities in producing
t hi s docunent.

M. Harnon stated he was not able to
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produce sonething simlar on his computer
M5. ANGELO But the point is that this attachnent
that they've given us is a docunent. And we asked for
conputer records and we were not provided any throughout
the discovery that did exist.
HEARI NG OFFI CER WALLACE: If | mght.

M. Cobb, could you explain, for the
record, how this, on Respondent's Exhibit 6, what appears
between two thick black lines, maybe in a little nore
detail, what that is? Wy it does not show up on al

docunments? |f you know.

THE WTNESS: GCkay. | was asked to determ ne the
dat e.
What | did to do that, because of the
manner in which | initialize docunents that | produce, |

went back, retrieved the conputer record. And in order to
show what the file name was, | added this particular |ine.
The conputer processor has a function in
it inwhich it will inprint onto the docunent the file
name. And since that file nane is an encryption of the
date of initiation, | printed that date or that file nane

out .
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HEARI NG OFFI CER WALLACE: All right. Wat type of
systemis this kept in?

THE WTNESS: This is WrdPerfect 6. 1.

THE WTNESS: And the files and nunbers between the
two black lines, that's the file name you gave it in the
Wor dPerfect system-- the word processing systenf

THE W TNESS: Yes.

HEARI NG OFFI CER WALLACE: And that does not
print-out on every docunent that you print out?

THE WTNESS: Not unless it's specifically
request ed, no.

HEARI NG OFFI CER WALLACE: All right. Do you keep
material on hard drive or floppy disk?

THE WTNESS: It's kept on the Agency's network.

HEARI NG OFFI CER WALLACE: And is it kept under your
fileor isit --

THE WTNESS: It's kept under a file which is only
accessible to nyself and the network admi nistrators.

HEARI NG OFFI CER WALLACE: And this is -- What does
the letters WPD mean?

THE WTNESS: That is letters which the word

processor uses to identify the type of file it is.
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HEARI NG OFFI CER WALLACE: And do you know what those
three letters nean?

THE WTNESS: It's just a docunent.

HEARI NG OFFI CER WALLACE: Do you know if it stands
for WirdPerfect docunent? O not?

THE WTNESS: | don't know precisely what it stands
for.

MR KIM M. Wallace, | mght add, obviously, the
reason that M. Cobb is able to give the date, the 166th
day of 1995, | believe is what he said, is, anmong ot her
things, is because his systemof nam ng the docunment is
such that he would be able to determ ne that.

There is no reason to believe, certainly
based upon his testinony, that M. Harnon woul d have
identified documents to the extent that he even prepared
these. He may not even -- | don't know whether M. Harnon
does his own conmputer work, as apparently M. Cobb does.
But there is no reason to believe that he would use the
sane systemthat M. Cobb does or that, for that matter
that was done on a network systemor if it was done on a
stand al one or what have you

And as to the comment that this was not
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produced in a timely manner as far as it being a conputer
file.

As M. Cobb stated, this was produced
after February 27, 1995. And the Agency's production of
docunents did not include, | believe, many, if any
docunents, post-denial dates, sinply because, again, we
don't feel those are relevant here. And those were not
requested in terns of --

M5. ANGELO | guess if M. Kinls argunment is that
this was produced after February 27th, 1995, and,
therefore, wasn't called for by our discovery, | don't see
what rel evance the docunent that's being provi ded here has
for the record and the testinony that acconpanies it.

HEARI NG OFFI CER WALLACE: Well --

M5. ANGELO | would remind you and the Agency, that
the docurment we're tal king about here was provided in
their original filing of the record.

They provided this as part of the record.
And they've now decided that they don't want it in the
record, and they're going to try and take it out of the
record by the nethods that they're using.

But we've asked any nunber of people
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about the dating of this docunment. No one was able to
clarify that, as we've gone al ong.

W were told by M. Harnmon -- and | can
read you his testinony -- that he had no way, didn't know
of a way to recreate the date of the docunent.

HEARI NG OFFI CER WALLACE: That's sort of inmmateria
because it's not M. Harnon's docunent.

M5. ANGELO But they're using the sane Agency
system

MR KIM That's not been established.

HEARI NG OFFI CER WALLACE:  Yes.

M5. ANGELO It seens to ne that the burden on that
poi nt shoul d not be ours.

The burden should be theirs to say, yes,
we know there is a difference between what M. Harnon told
us and what M. Cobb is telling us today.

They don't get to pick and choose the
facts to fit the witness they happen to have up at the
time. And this is what they're doing.

HEARI NG OFFI CER WALLACE: Well --
M5. ANGELO  Suppose, for exanple, if they had a

good faith belief that this was an appropriate way to do
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this, don't you think soneone should have told us about
this before we went on the record this nmorning? Wth a
wi t ness who wasn't supposed to be on this norning?

I think that timng stinks.

HEARI NG OFFI CER WALLACE: Well, Ms. Angelo, you're
entitled to think that the timng stinks. However, |
don't agree with that. And your renewed objection is,
again, noted for the record and is overrul ed.

If you wish to Cross-exam ne M. Cobb on
his testinony this norning, please begin.
CROSS- EXAM NATI ON

BY MR DI MOND:

Q M. Cobb, did you create what has been marked
Respondent's Exhibit 6 at the request of attorneys for the
Agency?

A Yes, | did.

Q And, if | understand your testinony right, you
did that on Sunday?

A This | ast Sunday, yes.

Q Do you recall being asked about what's been
identified as Petitioner's Exhibit 39 at your deposition?

A I don't recall specifically if | was asked
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about it, no.

Q Do you recall being asked if you knew when t hat
docunent, that the typewitten part of that document had
been created?

MR KIM hjection. |It's already been established
that in previous testinony, M. Cobb had said he was not
aware of the docunent's creation

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: | believe that | had said, in the
past, that | didn't know when the docunent was created.

BY MR DI MOND:

Q And when you said that, you said it under oath;
is that correct?

A That's correct.

Q Wien you were shown Petitioner's Exhibit 39
during the deposition and you gave your testinony under
oath that you did not know when the typewitten part had
been created, did you give any indication that the
docurment should not be in the record?

MR KIM ojection. Relevance.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: No
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MR DIMOND: M. Hearing Oficer, the envel ope for
Petitioner's Exhibit 8 doesn't seemto --

M5. KROACK: W put it on the table.

MR. DI MOND:  Thank you.

BY MR DI MOND:

Q M. Cobb, | was to hand you what we have
previously marked as Petitioner's Exhibit 8, which is a
copy of the denial letter. In that package is the denial
letter dated February 27, 1995 by the Bureau of Air.

It's ny recollection that you previously
testified that you drafted that document; is that correct?

A Yes, | did.

MR KIM |'msorry. bjection.

| think any questions directed towards
the February 27, 1995 denial letter are outside the scope
of M. Cobb's testinony.

HEARI NG OFFI CER WALLACE: | assune you are going to
tieit upto the Direct?

MR DI MOND: Most definitely.

HEARI NG OFFI CER WALLACE: All right. Overruled at
this tinme.

BY MR DI MOND:
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Q If you |l ook at the second page of that
docunent, does that second page have a line on the bottom
with some encrypted -- "encrypted” may not be the right
word. But with some initials and nunbers?
Yes, it does.
Q If we read that line fromleft to right, it
reads: DES:JDC/ 0224952.DCC, is that correct?
A Yes, it does.
Q Don't the nunerals on this docunment, 022495
indicate that you first created this docunent on
February 24, 1995?
MR KIM hjection. Again, this is a question
which is clearly outside the scope of Direct testinony.
M. Cobb has not nade any representations
what soever as to the encryption line or any other part of
the February 27, 1995 denial letter
HEARI NG OFFI CER WALLACE:  Overrul ed.
THE WTNESS: Yes. That's correct. It does
i ndi cate the date which the document was initiated.
BY MR DI MOND:
Q And this nethod of inputting nunmerals into the

docunent, is different than what you've testified about
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with regard to Respondent's Exhibit 6; isn't it?

A Yes, it is.

Q Ei ther/or both the docunents, the typewitten
part of Petitioner's Exhibit 39 and Respondent's Exhi bit
6, summarize data froma report by U S EPA that was
publ i shed in Decenber 1994; isn't that correct?

A That's correct.

MR DI MOND: Ckay. M. Hearing Oficer, at this
point intine, I'"'mgoing to ask | eave to go outside the
scope of what was asked on Direct, specifically, because
at the time of M. Cobb's deposition, both days of his
deposition, and at the tinme of his testinony in the case,
we had not been provided -- Wll, | guess naybe by that
time we did have the privilege log. But we had not been
provi ded a copy of what has been marked as Exhibit 120.

And | have a very few questions that
relate to timng of events in the tine frame of that neno
that we would Iike to ask M. Cobb. And | would, again, |
woul d just ask |leave to go outside the scope because of
our inability to ask those questions, given the
non- exi stence of the docunent, or our not having the

docunent either at his deposition or at the time of his
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testi nony.
MR KIM (Objection

First of all, again, as M. D nond has
acknow edged, that is certainly outside the scope of
Di rect testinony.

Second, the subject matter of what he
seeks to elicit testimony on is exactly that, which, in
repeat ed pl eadi ngs and very strenuous statenents nmade at
hearing on the record, the Respondent's have attenpted
to -- I'msorry. The Petitioners have attenpted to
exclude that type of testinony.

They have stated that they feel that it
is inappropriate for the Agency to elicit such testinony.
They feel that it's inappropriate for that kind of
information to be put into the record. And now they are
seeking to do just that.

And, certainly, we would feel, just as we
have agreed that we would not be eliciting that sort of
testinony, that kind of concern that were at |east, at one
time, agreed by WSREC, should certainly go both ways.

And, if for sone reason, the request is

al | oned, then, obviously, the Agency woul d have every
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right to Cross-examne M. Cobb-- I'"msorry, to pose
Redi rect on exactly the subject matter that is going to be
rai sed.

And | think that's exactly what we have
been -- that's exactly the relief that has been sought by
WSREC t hat we woul d be prevented agai nst.

HEARI NG OFFI CER WALLACE: All right.
MR DIMOND: M. Hearing Oficer, if | could just
say two things.

One, M. Kimanticipates, | think
incorrectly, about the questions we intend to ask.

| don't think -- In fact, | know that we
do not intend to ask questions that will get into the area
that | think M. Kimwas describing, as best as
understand it.

Nunber, two, if we're not allowed to ask
themnow, we will, | think call M. Cobb as our first
rebuttal witness this afternoon, and we'll go into it
then. Al beit that it will only take five to fifteen
m nutes, | think.

HEARI NG OFFI CER WALLACE: All right.

I was going to suggest this, that | would
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overrul e the objection, that you can go beyond the scope.

But | was going to anticipate that we
woul d just turn around and call himas a rebuttal witness,
as soon as your done with your Redirect, or we can just
wait until this afternoon.

MR MERRIMAN: It's now out of order with --

HEARI NG OFFI CER WALLACE: | understand that. And
that's only to accommpdate his schedule. Qherw se, he
can cone back tonorrow as a rebuttal wtness or this
afternoon, if necessary.

MR KIM Again, because the Agency has attenpted to
abide by its previous statenent that it would not seek to
elicit any testinony on this subject, we have not
di scussed this in any kind of detail with M. Cobb and we
feel it would be inappropriate to allow that kind of
questioning to go on right now.

Certainly, if our case in chief waps up
early this afternoon and if they would like to call himas
their first rebuttal witness this afternoon, that would be
their right.

But, because, again, we feel the docunent

is privileged, the contents are privileged and because we
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have not discussed this matter with M. Cobb in the form
of testinmony that would be elicited, we feel -- we think
it woul d be prejudice upon us to have that kind of
testinmony right now.

HEARI NG OFFI CER WALLACE: kay. But, in any event,
M. Cobb is going to remain here today and tonorrow, if
necessary.
| don't like getting out of order either
So, he's -- You know, you're conmmtting
to keepi ng hi maround.
MR KI'M That's exactly what we're doing.
MR DIMOND: M. Hearing Oficer, if | could just
say.
M. Kimis anticipating ahead wi th what
our questions are going to be.
| think that, essentially, the substance
of his objection anticipates our questions incorrectly.
And, noreover, as M. Singer points out
to me, the idea that they haven't tal ked to M. Cobb or
frankly, a nunber of their other w tnesses about what has
been marked as Exhibit 120, the Mathur menorandum | think

is not borne out by the fact that they have made a filing
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with the Board which contains nunerous affidavits, one of
which, | believe, is M. Cobb's, indicating something in
regard to the Mat hur menorandum

I find it hard to believe that they woul d
have sinply left this affidavit on M. Cobb's desk. Not
expl ai ned anything about it to him And just, sort of,
with a note that said "sign this and send it back to us."

|'ve got to believe that there is sone --
you know, there was sonme expl anation there.

HEARI NG OFFI CER WALLACE: You know, | agree that

there -- | don't like getting out of order to a certain
extent. It would be nore efficient if we were to go
ahead.

If you object, | will uphold the
obj ecti on.

And you are not allowed to go beyond the
scope of the Direct.

In other words, we can finish up with
M. Cobb and, then, depending on his schedule, he's going
to have to stay around here.

O, else, if you want to w thdraw your

objection and I et themgo through this outside the scope,
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now.
MR KIM Could | take a noment, right now?
(Wher eupon, a di scussion was
hel d between the Agency attorneys.)
MR DIMOND: M. Hearing Oficer, | didn't want to
speak while the Agency attorneys were conferring and not
have them be able to hear ne.

In fact, we don't intend to ask any
questions about the docunent itself.

What we do intend to ask about, is the
timng of certain nmeetings that we understand M. Cobb may
have been involved in on or about February 23, 1995.

W don't intend to -- | don't intend to
have himidentify the docunent. | don't intend to ask him
any questions about the content of the document or
anything that's witten therein.

Just to clarify for the Agency in terns
of the questions that we -- the general scope of the
questions we intend to ask. That's it.

HEARI NG OFFI CER WALLACE: kay. And if you keep in
mnd that if you do bring out questions, we are going to

get real confused on Redirect -- not confused, but that
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will raise additional questions on Redirect, if you're
prepared for that.

MR. DIMOND: | have no problemw th that.

MR KIM M. Hearing Oficer, | think that what
M. Dinond has just elaborated on is definitely something
that we have not discussed previously with M. Cobb.

If nothing else, could you allow a ten,
fifteen mnute recess, so that we could discuss this
briefly with M. Cobb before this |line of questioning
t akes pl ace?

And, if that's the case, then we would be
able to take himout of order and we would be able to
conclude with M. Cobb this norning.

HEARI NG OFFI CER WALLACE: Do you object to that?

MR DIMOND: It's alittle strange. But, that's
okay.

HEARI NG OFFI CER WALLACE: Your request to go beyond
the scope is a little strange, too, for that matter.

MR DIMOND: | guess under the circunstances,
don't think so.

MR MERRI MAN:  And under the circunstances, we don't

think a request for recess is a little strange in itself.
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HEARI NG OFFI CER WALLACE: Like | said, we could do
it normally and bring himback. So, | don't know which is
nore efficient.

MR KIM | appreciate your offer and, again, what,
| guess, I'mtrying to do is reach a conprom se. So, if
we take a small break now, we won't have to worry about
M. Cobb being brought back this afternoon or tonorrow.

W woul d be able to allow the questions
that WBREC woul d |i ke to ask of himthis norning.

If | could just ask for ten or fifteen
m nut es before then?

MR DIMOND: That's acceptable to us.

HEARI NG OFFI CER WALLACE: Let's take a ten minute
break then.

(Wher eupon, a short recess was
had.)

HEARI NG OFFI CER WALLACE: All right. Back on the
record.

In the interest of trying to save sone
time, M. Dinond, you may go ahead and ask questions that
are beyond the scope of the Direct in as much as M. Cobb

could be re-called for rebuttal purposes.
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MR KIM I'msorry. | would just like to note, and
| assume this has been overruled, but I would Iike to note
for the record our objection, sinply that this line of
questioning we feel is outside the scope of our case in
chief, and, therefore, will be irrel evant and
obj ecti onabl e.

HEARI NG OFFI CER WALLACE: Your objection is noted.
And, like | said, hopefully to try to shorten this up
it's overrul ed.

BY MR DI MOND:

Q M. Cobb, do you recall having a neeting --
Strike that.

Did you have a neeting involving

representatives of the Bureau of Land on February 23,

1995, that invol ved discussion of the WSREC applications?

A No.

Q Did you ever give a different answer to that
question?

A No.

Q Do you recall being deposed in the case?

A Yes.

Q And at one of those depositions, did you --
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were these questions asked and did you give these answers
-- and I'mat page | believe I'Il start at 220, line
nunber 8.

"QUESTION:  What did you know about
the Land permitting decision?

"ANSWER: | don't have a specific
recollection. | know there was a neeting
sonetine prior to the February 27th
denial, in which various issues were
di scussed between Air and Land of their
consi derati ons.

"QUESTION: Who was at that neeting?

"ANSWER: | can't recal
specifically who attended that neeting.

"QUESTION:  Can you recall generally
who attended?

"ANSVER:  You know, peopl e that

coul d have attended, | guess woul d be Ron
Harmon, Ted Dragovich -- |I'mnot sure who
el se.

"QUESTI ON:  Were you there?

"ANSWER:  Yes.
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"QUESTION:. Was M. Ronamine there?
"ANSVER: | believe he was, but |
can't renenber specifically.
"QUESTION: Was M. Desai there?
"ANSWER: | believe he was.
"QUESTI ON:  Anyone el se that m ght
have been there that you recall?
"ANSVER:  No.
"QUESTION: Do you know
approxi mately when this neeting was hel d?
You said it was before the February 27th
deni al ?
"ANSWER: | believe it was
February 23rd."
Were those questions and did you give
those answers at your deposition?
A I don't -- The neeting was prior to
February 23rd.
HEARI NG OFFI CER WALLACE: The pendi ng question is
did you -- were you asked and did you give those answers
at your deposition?

THE WTNESS: | don't recall.
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MR. DIMOND: No further questions.

HEARI NG OFFI CER WALLACE: Al right. M ss Kroack?

REDI RECT EXAM NATI ON

BY M5. KROACK

Q M. Cobb, could you | ook at Petitioner's
Exhi bit Nunber 8 for a nmonent?

HEARI NG OFFI CER WALLACE: It might be helpful if you
woul d do your Redirect of M. Cobb and, then, if you have
any additional questions on -- go into that separately.

M5. KROACK: Ckay. This is Redirect.

HEARI NG OFFI CER WALLACE: All right.

BY M5. KROACK

Q Coul d you | ook at the |ast page of that
docurment, the last |ine?

A Wi ch page?

MR DI MOND: Wi ch page?

BY M5. KROACK

Q Petitioner's Exhibit 8, the |ast page of the
February 27th, 1995 denial. Below Don Sutton's signature
bl ock.

Yes.

Q Can you explain to ne why that file code is
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different than the one that appears on Respondent's
Exhibit 672

A These two docunments were created at different
peri ods of tinme.

Petitioner's Exhibit 8 was produced at a
time when | was utilizing Mcrosoft WordPerfect -- |I'm
sorry. Mcrosoft Wird. And | was utilizing a different
nmeans of naming files than what has been |isted as
Respondent's Exhibit 6.

BY M5. KROACK

Q Ckay. Looking at this Petitioner's Exhibit 8,
t he nunmbers 022495 appear. |s that your effort to
indicate the date this docunent was initialized?

A Yes, it is.

Q At the tine you provided your earlier sworn
testinony, testinony concerning Petitioner's Exhibit 39,
and that's the one in the file folder in front of you, was
it your belief at the tine that you were unsure when that
docunent was created?

MR DI MOND: Objection. His testinony speaks for
itself. 1t's also hearsay.

HEARI NG OFFI CER WALLACE: Overrul ed.
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THE WTNESS: Yes, | believe | initially testified
did not know when this docunment was created.
BY M5. KROACK
Q And are you now sure of the date you created

t hat docunent ?

A Yes, | am

Q And that date is?

A I's 166th day of 1995.

Q I's that approximately June 15th, 19957

A Yes.

M5. KROACK: |'mdone with Redirect.

MR KIM M. Wallace, if you mght allow | just

have one or two questions to ask in response to the
rebuttal testinony.

HEARI NG OFFI CER WALLACE: All right.

REDI RECT EXAM NATI ON

BY MR KM

Q M. Cobb, during rebuttal testinmony a portion
of your deposition transcript was read to you, including
the line -- and this is out of your transcript -- page
221, lines beginning on line 8:

"QUESTION: Do you know
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approxi mately when this neeting was hel d?
You said it was before the February 27th
deni al ?
"ANSVER: | believe it was
February 23rd."
Was that your recollection at the tinme of
your deposition?
A Yes, | believe it was.
Q And is that your recollection now?
A No, it is not.
Q What is your recollection now as to the date of
thi s neeting?
A It was February 22nd.
MR KIM Thank you. Nothing further
HEARI NG OFFI CER WALLACE: M. Di nond?
MR DIMOND: W don't have any further questions.
HEARI NG OFFI CER WALLACE: M. Cobb, you can step
down.
(The wi tness was excused.)
MR KIM So that we are clear, M. Cobb is able to
return to Springfield?

HEARI NG OFFI CER WALLACE: Ms. Angel o, do you have
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any further need to call M. Cobb?
VMR DI MOND: Not that we know of.
ANGELO.  Not at this tine.
KIM W are now going to send hi mback south.

DI MOND:  Happy trails.

5 3 3 O

KROACK:  Thank you.
HEARI NG OFFI CER WALLACE: Next wi tness?
(The wi tness was previously sworn.)
HEARI NG OFFI CER WALLACE: Al right. M ss Kroack?
M5. KROACK: M. Ronamine --
HEARI NG OFFI CER WALLACE: |'m sorry.
M. Romai ne, having previously testified
in this matter, please consider yourself still under oath.
THE WTNESS: | do. Thank you.
CHRI STOPHER P. ROMAI NE
called as a witness, having been first duly sworn, was
exam ned and testified as foll ows:
Dl RECT EXAM NATI ON
BY M5. KROACK:
Q Can you state your nanme again for the record?
A Chri st opher Pel ton Romai ne.

Q What is your current job title at the Illinois
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EPA?

A I''mthe Manager of the New Source Review Unit
in the Air Permt Section

Q And how | ong have you held that position?

A Over twelve years.

M5. KROACK: M. Hearing Oficer, at this tine we
would like to offer M. Romai ne as an expert in the areas
of New Source Review, including LAER enission offsets,
and BACT determ nations, based on his previous testinony
and our response to WBREC s interrogatories.

M5. ANGELO May | ask sone questions of M. Romaine
on voir dire, before we proceed in that fashion?

HEARI NG OFFI CER WALLACE: Yes, you may.

VA R DI RE

BY M5. ANGELO

Q M. Rommi ne, we've net on several occasions
prior to this matter for depositions and | want to refer
you to the last day of deposition which enconpassed your
expert deposition

Were you asked and did you tell us at
that time, with respect to any opinions that you m ght

have to offer with respect to the emi ssion of fsets issued,
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that you had not conpl eted your review of that issue at
that tinme?

A I don't recall the specific question you're
referring to.

Q | believe you were asked what opini on you had
formed regarding the docunentation for emission offsets
that were submtted by WBREC and | believe you responded
that you hadn't conpl eted your review?

MR KIM M. Hearing Oficer, could we have a
citation to the transcript.

M5. ANGELO Weéll, I'mnot trying to inpeach him
I'"'mtrying to refresh his recollection. Page 269.

MR KIM  Thank you.

THE W TNESS: Yes, | do.

BY M5. ANGELO

Q And did you also tell ne at that time that you
did not have much recall for what was done prior to the
February denial on that point?

A Yes, | did.

Q Were you al so asked with respect to any
opi nions you mght have fornmed with regard to BACT, and --

Strike that. Let ne start again.
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Did you also tell us, at that tine, that
with regard to any opinions that you mght formwth
regard to BACT, that you had not finished form ng your
opi nions at that tine?

A Yes, | had.

Q Didn't you also tell us that in connection with
form ng those opinions you would like to review articles
that m ght be -- mght have been collected by M. --
excuse ne, Dr. John Reed?

A | don't specifically recall. |t seens
reasonabl e that | said that.

Q And you indicated at that tinme that you hadn't
conpl eted reviewi ng those articles at that tine?

A That's correct.

Q You also, | believe, indicated that, in
connection with your review of that issue, you had or
woul d be reviewing materials submtted by WBREC i n May of
1995, did you not?

A | believe so, yes.

Q And didn't you also tell us that you weren't
sure if you had reviewed those docunents, articles, from

Dr. John Reed as of February 27th, 19957
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A | believe that's correct.

Q And that, indeed, if you had reviewed them you
woul d have reviewed them qui ckly?

A That's certainly correct.

Q And didn't you also, in describing your views
as to the BACT issues, nake reference to certain articles
that were contained in the May 1995 application?

A | believe | did, yes.

Q And with respect to the opinion that, or
opinions that you might be formng with regard to LAER,
were you not asked at your deposition about that matter --
about that issue and did you not reply that you were
providing the information as to points that you'd
identified so far to that point in tinme?

A | believe so, yes

Q And didn't you also indicate that in formng
your expert opinion, you were relying or would rely on the
application that was filed by WSREC i n May of 19957

MR KIM As a matter of clarification, and
under st and the purposes of your reading this, but is there
anot her page citation you can give so as we can try to

follow along with your questions, or are you ski pping
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around?

M5. ANGELO |' m ski pping around. Unless
M. Rommine tells ne that he doesn't renenber anyt hing,
I"mafraid | have been skipping around, so | hadn't -- as
you can inmagi ne, these issues were dealt with over a
nunber of pages.

MR KIM | understand.

BY M5. ANGELO

Q Do you renmenber ny question?

A No, | don't.

Q Wth regard to your opinion with respect to
LAER, did you not also indicate at that tinme, that you
were relying on the WSREC application which had been
submtted in May of 1995?

A In form ng an expert opinion as to what LAER
m ght be, | think |I've said that, yes.

M5. ANGELO Thank you for the opportunity to
conduct voir dire, M. Hearing Oficer

I think that we woul d argue that

M. Romai ne should not be allowed to testify as an expert
for several reasons

The first being that he had not fornmed
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hi s opi nions and was not prepared to provide his opinions
at the tine that he gave his expert deposition, which was
at the very end of the discovery period in this case.

And, therefore, we have not had any opportunity to learn
hi s support of those opinions.

| would al so suggest that to allow
M. Ronmine to appear and support his expert opinions by
material s that have been barred from consideration, at the
Agency's request in this record is, it seens to nme, at the
| east, inconsistent with what's gone on so far in this
pr oceedi ng.

I would also note that, it is
troubl esone, | believe, to provide an expert opinion from
M. Rormaine at this tinme relying on May 1995 dat a,
articles he's read since, and so forth, when, at the tine
of the decision itself, those articles apparently were
avai |l abl e and he hadn't read them and he was involved in
t he deci si on.

So, in essence, he's being asked to
provi de an expert opinion that, at the time, he did
what ever he did in February of 1994, he was correct, even

t hough he had not read the appropriate materials, reviewd
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the articles that he believes are rel evant.
I think that's an inproper basis for an
expert opinion.
So | would ask that he not be allowed to

provi de expert testimony in this case.

MR KIM In response, initially, | would note that,
as | believe was borne out and, again, | wasn't able to
follow, and | understand that Percy -- Ms. Angel 0's was

referring to the deposition transcript.

But, in ny understanding, in nost
situations when M. Ronmai ne during depositions was asked
if he had an opinion, he stated that he had fornmed an
opinion. It was just that he was continuing to review
i nformation.

| don't think that's at all inappropriate
for someone in his position to do and, in fact, | think it
woul d be unusual if a person would stop considering
further information as part of his job responsibilities.

As far as any kind of reliance that M.
Rormai ne may have upon docunents that the Agency has taken
the position would be inappropriate for direct

consideration in reference to this case, we certainly
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woul dn't change our position there. However, it's also
our -- it's ny understanding that as to a matter of
gui dance, Supreme Court Rule 703 -- I'msorry, Federa
Rul e 703, Federal Rule 11 703, which has been adopted by
the I'llinois Supreme Court in the case of WIson versus
Clark, states that facts or data in the particul ar case
upon which an expert basis an opinion or inference may be
those received by or made known to the expert at or before
t he heari ng.

So, the tine frame that they seek to
i npose as being an inappropriate tinme at which he nust
have stopped his consideration of any materials, would not
be applicabl e.

And that is not inconsistent with the
Agency's past position that, for exanple, the May 1995,
application is not relevant or germane to this case and
shoul d not be consi dered.

M5. ANGELO | would just indicate that | don't
think that the rule that you referred to is relevant here
where the issue in the case is the propriety of the
Agency's decision as of a particular date.

The situation we're faced with is that
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M. Romai ne had not conpleted review of the materials in
the record as of that date.

He had not conpleted his review as of the
date of the deposition, a year |later, even though
di scovery had been filed indicating what M. Romai ne's
opi ni ons wer e.

And | certainly object to the idea that
peopl e endeavor to keep review ng these things all the way
up to the time of trial. You either have formed an
opinion and have reasons for it or you don't. But you
don't continually speak to determ ne new support for your
theory long after the fact. And, in this case, the fact
was February 27th, 1995.

HEARI NG OFFI CER WALLACE: All right. Thank you.
EXAM NATI ON
BY HEARI NG OFFI CER WALLACE:

Q Firstly, M. Romaine -- if you have stated
this, I'msorry -- what's your educational background?
A I have a Bachel or of Science in Engineering and

a Bachelor of Arts in Art from Brown University.
Q Brown University?

A Brown University.
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| conpleted course work towards a Masters
in Environnental Engineering at Southern Illinois
Uni versity.
Q And when were you degrees awarded?
A 1973 and 1974.
Q And you' ve been enpl oyed by the Environmenta
Protection Agency begi nning when?
A June of 1976.
Q And, briefly, if you could run through your
capacities at the Environnmental Protection Agency?
A I've always been enployed by the Permt Section
in the Bureau of Air
| started off as a Junior Analyst. | did
becone Permit Analyst. | also got involved in Specia
Proj ects and proceeded to becone a Seni or Anal yst over
tine.
Then | was desi gnated as Manager of the
New Source Review Unit and have been functioning in that
position since, | believe, may of 1983.
As part of the New Source Review Unit, |
sort of had a twofold job. The first involved to take

programmatic responsibility for the various prograns,
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giving review of new and nodified sources. And in the New
Revi ew maki ng sure that we have the appropriate
regul ations and infrastructure in place. And then, also,
to assist analysts in their review of individual permt
applicati ons.

| have al so been involved in a nunber of
speci al projects over the years for the Agency, including
extensi ve invol venent in Agency rul enaki ngs -- Agency
rul emaki ngs before the Board.

Q Do you have any publications under your
aut hor shi p?

A | have published one paper. Yes.

Q Have you attended any, for a | ack of better
term continuing education program since you becane
manager of New Source Review Unit?

A | take advantage of those opportunities when
t hey appear.

W have a connection to the U S. EPA' s
training program Periodically U S. EPA office workshops.
Yes.

Q Do you attend professional or scientific

neetings? Sem nars?
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A | attend neetings and senminars as ny schedul e
allows that are organized by the Air and Wast e Managenent
Association in the general Illinois vicinity.

Q Have you ever served on panels for such
organi zati ons?

A |'ve successfully avoi ded that.

Q And what's your experience with BACT
general | y?

A I've been involved in the review ng or assisted
in reviewing on a variety of PSD applications that have

been recei ved.

Q PSD?
A Prevention of Significant Deterioration Rules
that have been received by the Agency. |'ve also been

involved in the previous mnunicipal waste combustion
permts issued in Illinois.
By my recent count, we've processed about
50 PSD applications since | have been with the Agency.
Q And all PSD applications involve BACT?
A Al'l PSD applications require determ nation of
Best Avail abl e Control Technol ogy.

Q Al right. And what's your involvenment with

Sally A CGuardado, C.S.R * (708) 479-6664



2490
LAER?

A Vell, ny involvenent with LAER is much | ess
because we have not been receiving major projects subject
-- applications for major projects subject to Part 203.
But in discussions with applicants about those
requirements, | amrequired to be know edgeabl e about the
LAER requirenents and to assist themin explaining what
the Agency's expectations would be with regard to LAER or
LAER det erm nati ons.

Q How di d you acquire your know edge in BACT and
LAER?

A Primarily through on-the-job experience.
Qoviously, as part of nmy job | also have to refer to
various docunents, conmunications with U S EPA
comuni cations with consultants, permt applications, and
ot her Agency staff.

HEARI NG OFFI CER WALLACE: kay. Thank you.

MR KIM And | apologize, M. Hearing Oficer. W
woul d have asked the questions, you had, if you would -- |
think we were attenpting to save sone tinme by avoiding
t hose questions, but we certainly would have asked those

questions, that you had gone through

Sally A CGuardado, C.S.R * (708) 479-6664



2491

HEARI NG OFFI CER WALLACE: | understand that. That's
okay.
I"mgoing to allow M. Rommine to testify
as an expert witness. Although, |I do believe that since

Petitioner's Exhibit Number 8 defines the denial points
and the date in tinme that the materials past February 27,
1995, his expertise nust revolve around February 27, 1995.

M5. ANGELO M. Hearing Oficer, can we al so ask
that to the extent M. Ronmine relies on argunents or
material, that he was not prepared to provide for us at
hi s deposition, that he confine his support for his
opinions to the matters that we were able to explore at
hi s deposition?

HEARI NG OFFI CER WALLACE: M. Merri man?

MR MERRIMAN: | guess | just I'd like to -- | think
it's responsive to Ms. Angel 0's concerns.

The Federal Rul e of Evidence 703 changed
the need to use hypothetical questions and cited all the
basis for an expert opinion in advance and, in fact, it
all ows an expert to render an opinion based upon materials
whi ch may or may not be properly adm ssible thensel ves.

An expert can rely upon anything, as |ong
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as it is something that is reasonably relied upon a person
in that field.

And, | guess, in an area of inquiry
perm ssible for cross-exam nation is, what it was that was
relied upon and the reasonabl eness t hereof.

And those are certainly under Federa
Rul e 705

Federal Rule of Evidence 705 states that
the expert may, in any event, be questioned about the
underlying facts or data under which he relied on
Cr oss- exam nati on

So, it's certainly a proper area of
i nquiry under Cross-exam nation if counsel for Petitioner
believes that the formation of the opinion may or may not
have relied upon things that were proper areas, or in the
know edge of the expert at the time of the February 27,
1995 denial. So | think --

M5. ANGELO | think the point | was naki ng was not
so much the issue of admissibility of the underlying
materials, as to litigation fairness and di scovery
fairness in our opportunity to learn of the matters on

whi ch he was relying.
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So, | don't think the citation
M. Merriman has given us dealings with that issue at all.
And that's the concern | raised

If a year after the fact, M. Romaine,
who made and participated in the decision, still was not
able to tell us what the bases were for the denial and his
opinion that our application was insufficient, then |
don't know that it's appropriate for himto be able to
come up with reasons to support that opinion in the |ast
coupl e of days before he goes on the stand.

HEARI NG OFFI CER WALLACE: M. Merri man?

MR MERRI MAN: I n response to that, again, Federa

Rul e of Evidence 703, which was adopted by the Illinois
Suprenme Court in Illinois for civil cases in the WIson
versus Cark case -- I'msorry, | don't have the citation
at hand -- but that states that the facts or data in the

particul ar case upon which an expert basis an opinion or
inference may be those perceived by or made known by to
the expert at or before the hearing.

It is perfectly proper for soneone who
has di scl osed an individual pursuant to discovery as an

expert, have the expert sitting here.
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M. Pierce, could have been cited as an
expert, for exanple, he could listen to M. Romaine's
testinony today and formnul ate an opi nion, and be asked
that on rebuttal for his opinion. And he could rely upon
things that M. Romai ne says today.

It's a perfectly perm ssible use of
expert witnesses so long as the other side has an
opportunity to cross-exam ne the expert as to the basis
and as to reasonabl eness of their reliance.

HEARI NG OFFI CER WALLACE: In terms of -- | think we
are just going to have to see what devel ops because
cannot tell if there are -- if there is anything that
M. Romaine may have relied on now that he didn't rely on
then, that he didn't disclose during his deposition or
during di scovery.

Short of -- It seenms to me, kind of an
odd situation in law where we are very limted by February
27, 1995. And if the material that M. Rommine is going
to testify all was devel oped after 1995, then his expert
opinion as to what occurred prior to February 27th, 1995,
woul d be sonmewhat limited, if not useable at all by the

Board. So, with that in mnd, let's get started, | guess.
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Ms. Kroack?

DI RECT EXAM NATI ON ( Cont i nued)

BY M5. KROACK:

Q Good norni ng, M. Ronaine.

In your opinion, what is the regulatory
basis for requiring new nunicipal waste incinerators in
[Ilinois to demonstrate BACT, or Best Avail able Control
Technol ogy for em ssions of dioxin/furan and nmercury?

M5. ANGELO  Objection. Legal conclusion.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: Section 9.4 of Illinois' Environnental
Protection Act requires that new Minicipal Waste
Conbustors that burn nore than 25 tons of waste per day,
have best available control technol ogy for a nunber of
different pollutants. Those pollutants include dioxin/
furan and mercury.

BY M5. KROACK:

Q Does WBREC s application indicate that the
proposed facility will burn at |east 25 tons per day of
muni ci pal waste?

A Yes, it does.

Q In your opinion, what is Best Avail able Control
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Technol ogy under Section 9.4 of the the Act.
M5. ANGELO  (bjection. Anbiguous.

I don't know whet her she's asking for a
definition. |If she's sinply asking for what the Act says,
concei vably, she's asking for a | egal conclusion

And, further, and an additional matter,
and a reason for the anbiguity is, if she's asking for an
application of BACT for a particular source, | don't think
that's clear fromthe question

So | think the question is anbi guous on
several counts.

HEARI NG OFFI CER WALLACE: Wbuld you care to be nore
preci se?

M5. KROACK:  Sure.

BY M5. KROACK

Q What is your understanding of the definition of
BACT under Section 9.4, without regard to any specific
facilities?

M5. ANGELO Legal concl usion.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: First of all, I'd clarify that BACT

fromSection 9.4, is, in fact, atermthat is defined in
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Section 9. 4.

That definition states that BACT is the
maxi mum -- in general terms, the maxi mum eni ssion
reduction for a pollutant, considering cost of
environnental and energy inpacts.

It's an emission limtation. That
em ssion limtation is supposed to be set on a case by
case basis during the permtting of a proposed project.
Accordingly, it is an emssion limtation that is going to
be set by the Agency.

BY M5. KROACK

Q In your understanding, what is the difference,
if any, between the definition of the BACT under Section
9.4 of the Illinois Environmental Protection Act and U.S.
EPA' s definition of the BACT for the Federal Program for
Prevention of Significant Deterioration or PSD?

M5. ANGELO Have you concl uded?

M5. KROACK:  Yes.

M5. ANGELO  Objection. Legal conclusion. | also
woul d point out that | believe the |ast answer purported
to ask for what the definition was provided in the

statute.
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M. Romai ne went far beyond that to give
nunerous interpretations. And | believe the answer shoul d
be stricken as non-responsive, as the question apparently
was objectionable as being narrative. Calling for a
narrative
And | think it confirns ny early
objection that Mss Kroack was calling for a |l ega
concl usi on.
So | would also nove to strike the prior
answer
HEARI NG OFFI CER WALLACE: njection is overrul ed.
And the answer will stand.
M5. KROACK: Do you renmenber the question?
HEARI NG OFFI CER WALLACE: The objection to the
pendi ng question is overrul ed.
M. Romai ne?
THE WTNESS: Well, the two definitions are, in
fact, very simlar.
The two major differences that |I've noted
inthe terns are, first of all, the definition of BACT
under Section 9.4 reflects emission limtation

determ nation by the Agency. Were the PSD definition of
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BACT refers to a determnation nade by U S. EPA in fact,
the Administrator of the U S EPA

The other difference is that the
definition of BACT, under Section 9.4 of the Act, is
narrowy focused toward Minici pal Waste Conbustors.
Whereas, the definition of BACT under the PSD programis
nore generally developed in terns of any type of
particul ar project.

M5. ANGELO M. Hearing Oficer, I'mgoing to also
nove at this point to strike M. Romaine's responses.

M. Ronaine was offered as an expert in
certain areas disclosed in the discovery responses.

He's being of fered now as an expert,
apparently, as to legal interpretations. That's an area
in which he has not been offered and which | don't believe
he's denpnstrated, in answer to your questions, that he
has any experti se.

And | think, this testinony is inproper.

MR KIM |'mresponding.

Again, M. Ronmai ne has not provided any

| egal conclusions. M. Ronmine has provided his

under st andi ng of the subject matter which has been
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questioned by M ss Kroack
Furthernmore, he is sinply testifying as
to his day-to-day understanding and his application of the
regul ations, and that is entire within the context of his
being called as an expert to testify in these areas.
M5. ANGELO M. Hearing Oficer, if | may just make
an addi tional point.
| have the Agency's expert discovery
response whi ch gave the opinions on which M. Ronaine
woul d be testifying.
They have nothing of this kind in there.
| nean, | can read it.
"Qpi nions and bases: As of
February 27th, WSREC had not satisfied its obligations
under 35 Illinois Adm nistrative Code Part 203,

specifically...," along list of sections "...have not
made an adequate showing..." --
HEARI NG OFFI CER WALLACE: Well, Ms. Angelo. I'm
going to interrupt here.
Your objection is overruled. The answer

st ands.

Pl ease conti nue, M. Kroack
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BY M5. KROACK:

Q M. Romaine, | believe in front of you, you
have the docunent called the New Source Revi ew Wirkshop
Manual . And it's nmarked as Respondent's Exhibit 5; is
that correct?

A Yes, it is.

Q Coul d you just identify that for us?

A Vll, this is, as you identified, the US.
EPA' s New Source Revi ew Wirkshop Manual for the prevention
of significant deterioration in non-attai nment area
permtting. It's dated Cctober 1990. And it's indicated
to be a draft docunent.

Q D d you provide this docunent with your
deposition material s?

M5. ANGELO  Objection. Anbiguous.

| don't know what deposition naterials
are.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: | supplied this to the legal staff of
the Agency and they, in fact, included it in the
suppl enentary material filed at the tinme of nmy deposition.

BY M5. KROACK:
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Q Thank you.

How do you use this docunent in your
duties as Manager of the New Source Review Unit and as a
menber of the Bureau of Air Permt Section?

M5. ANGELO  bjection. Vague.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: Well, | look at this docunent as the
authoritative statenent of U S. EPA s guidance for New
Source Review permtting.

And that's the first place | |look if
there is an issue that | have to address in permtting or
i f somebody | ooks for guidance on an issue.

I would | ook, first, here, to see if that
topi c has already been considered by U S. EPA and have
gotten their belief howit is appropriate to be addressed.

BY M5. KROACK:

Q Do you follow any updates that mght be issued
by U S. EPA on the matters that you just referred to?

M5. ANGELO  Obj ection. Anbiguous.

| don't know what "follow ng" and
"update" nmeans. | don't know what an "update" neans.

HEARI NG OFFI CER WALLACE: Wbuld you care to be nore
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preci se?

BY M5. KROACK

Q M. Rommine, are you generally aware of and do
you review any further additional guidance that U S. EPA
m ght issue, that inpact the statements that they set
forth in this New Source Revi ew Wrkshop Manual ?

A As a general matter. Yes.

If there is further guidance or policy
interpretation by U. S. EPA or sone specific case where
they are distributing the letter of decision that they had
made, | would reviewit and try to followit in ny mnd
for general know edge and put it away in a file folder for
future reference, if, in fact, it constricted or
suppl enent ed t hat nanual

M5. ANGELO  bj ecti on. And nove to strike.
That answer had nothing to do with
updates to this manual
HEARI NG OFFI CER WALLACE:  Overrul ed.
The answer stands.
BY M5. KROACK
Q M. Ronmaine, in your understanding, is US

EPA' s Top Down BACT process included in this docunent?
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M5. ANGELO  (bjection. Anbiguous.

HEARI NG OFFI CER WALLACE: Overrul ed.

THE WTNESS: Yes, it is. [It's specifically
described in this docunent.

BY M5. KROACK:

Q Do you rely on this New Source Revi ew Workshop
Manual in permtting for major new sources?

M5. ANGELO  Objection. Anbiguous. "Rely."

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: Yes, | do. As | said, if there are
questions | need guidance on, this is one of the first
places | would | ook to get matters resol ved.

If | have forgotten or want to be
refreshed on how U S. EPA approaches a specific term what
the different steps of the Top-Down process, those sorts
of issues, | would turn to this docunent.

BY M5. KROACK:

Q In your understanding, is this docunent
comonly relied upon by people who conduct permt reviews
for BACT and LAER?

M5. ANGELO Objection. This is, first of all, a

foundati on question, but Ms. Kroack, | believe, is |eading
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her expert. | don't think that's necessary here.

HEARI NG OFFI CER WALLACE: Sustained as to |eading
guesti ons.

BY M5. KROACK

Q D d you use this docunent in review ng WSREC s
permt application denied on February 27, 1995 by the
Bureau of Air?

M5. ANGELO  Objection. anbiguous. "Use."

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: |'mnot sure whether | specifically
used this docunment. | certainly have relied on this
document and | previously looked at it in the review of
WSREC s application

M5. ANGELO M. Hearing Oficer, could |I ask that
that answer be read wack?

HEARI NG OFFI CER WALLACE: Wbul d you read the answer
back, pl ease?

(Wher eupon, the record was read.)

HEARI NG OFFI CER WALLACE: Next question, please?

BY M5. KROACK

Q I n your understandi ng, what does the Top- Down

BACT gui dance provi de?
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A The Top- Down BACT gui dance establishes a
procedure for going through a BACT evaluation. It sets
forth a series of steps to assure that BACT eval uations
are conducted in a standardi zed fashion. That they're
done systematically and the goal of that process was to
generally inprove the consistency and quality of those
determ nati ons.
Q Can you describe, briefly, what the steps are
in the Top- Down BACT process?
M5. ANGELO Calls for a narrative
HEARI NG OFFI CER WALLACE:  Overrul ed.
THE WTNESS: Well, the Top-Down process, |ike
said, was a systematic approach to making a BACT
det erm nati on.
There are five steps in that process.
The first step is identifying possible contro
alternatives for a particular project. And this is sort
of like a test. Whatever is out there that can be
conceivably applied to a particular project.
Step two, then, is to review those
assenbl ed control alternatives and to see if any of those

can be limted because they're not technically feasible.
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If one of those alternatives is not technically feasible,
it doesn't have to be further eval uated.

Step 3 is then to rank the remaining
control technologies with remaining alternatives as to
their effectiveness.

Actually, first to determne their
effectiveness and then to rank themin terns of their
effectiveness. Putting the nost effective technol ogy at
the top of the list, then the technol ogy that has the
| owest anount of emissions. And at the very bottom of the
list you put the | east effective technology, and that's
the technol ogy which allows the greatest |evel of
em ssi ons.

Step four is then to eval uate those
technol ogi es as necessary, and it's at that stage you
consi der the economi c environnmental and energy inpacts of
the projects.

And the approach that is used: You go to
the top of the list. |If the applicant is willing to
accept that, then that is selected as BACT. O herw se,
you woul d proceed down that list until you cone to a

technol ogy or alternative that you cannot elinminate and
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that is what is established BACT

And that is, in fact, the fifth stage, is
sel ecting that technology that, in fact, cannot be
el i m nat ed.

BY M5. KROACK

Q In your understandi ng, does the use of this
Top- Down process alter the determ nation of what
constitutes BACT?

M5. ANGELO  Objection. Anbiguous.

But | also amnot sure | understand the
rel evance of M. Romaine's discussion of a draft Federa
Gui dance docunent.

HEARI NG OFFI CER WALLACE: This is their case, M.
Angel o.

M5. ANGELO | still -- Relevance is still a matter
that applies to their case or ny case.

This is a situation where they have
several times told us that their case does -- their denia
did not involve any federal issues.

They have noved to dismss our appea
bef ore the EAB because it did not involve any federa

i ssues. And what we're getting now is the discussion of
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federal guidance. Draft federal guidance.

HEARI NG OFFI CER WALLACE: Al right. Your objection
i s noted and overrul ed.

Pl ease conti nue?

BY M5. KROACK:

Q Do you renenber the question, M. Romaine?

A No.

Q I will restate it.

I n your understandi ng, does the Top-Down
BACT process alter the determ nation of what constitutes
BACT?

A It doesn't substantively change what has to --
the determ nation of what is BACT.

As a technique or a procedure, it
certainly inproves the process by which BACT is
determined. And by nmeking that inmprovenent to the
process, | think it inproves consistency and results in
better BACT determ nations, but it does not change the
criteria for what is BACT in a particular situation.

Q M. Romai ne, do you know how wi dely used this
New Source Revi ew Workshop Manual is?

M5. ANGELO Objection. "Wdely used."
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First of all, it's irrelevant. |It's also
anbi guous.

HEARI NG OFFI CER WALLACE: Overrul ed.

THE WTNESS: | believe this docunent is widely
used. U S. EPA certainly refers to it, when we ask
questions. And they point to it, when they're asking
questions of us. Consultants call ne and ask questions
about it. Wwen | go to conferences, people nake
references to this docunent.

BY M5. KROACK:

Q To your know edge, does WSREC s application
indicate that it would use U S. EPA s Top-Down process to
denonstrate what is BACT for a proposed facility?

M5. ANGELO  bj ecti on.

Qut si de the scope of the testinony as
di scl osed interrogatories. Qutside the scope of the
testinony that was discussed by M. Ronaine in his
deposi tion.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: Yes. The application does say that
it's -- WBREC woul d be denobnstrating what is BACT using

t he Top- Down process.
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BY M5. KROACK

Q In your understandi ng, does U S. EPA s Top- Down
BACT process indicate that cost effectiveness should be
used for conparison of the cost inpact of different
control alternatives?

M5. ANGELO That's definitely vague.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: Let ne -- |If you're |ooking at the
Top- Down process, when you get to the step four of the
process, when you are conparing different alternatives,
U.S. EPA indicates that cost effectiveness is the way that
different control alternatives should be conpared

BY M5. KROACK

Q What is your understandi ng of the phrase, cost
effectiveness, as it is used in this Top- Down BACT
Gui dance?

A Vel |, cost effectiveness is an econom c nmeasure
of the performance of different control alternative. It
rel ates the cost of that alternative, how nmuch is about to
be expended to apply it, to the anmount of em ssion
reducti ons that woul d be achi eved.

The sinplest way to explain it is by an
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exanpl e.

If a certain control neasure, for
exanpl e, woul d take $10,000 a year out-of-pocket to apply
it, that control measure would result in 5 tons of
em ssions no longer being enmitted to the atnosphere, then
the control effectiveness of that particul ar neasure woul d
be quoted as $2,000 per ton.

Q In your understanding, would a BACT limtation
be nore stringent than an applicabl e Federal New Source
Per f or mance St andard?

M5. ANGELO  Objection. Foundation. Leading.

Legal concl usion.

HEARI NG OFFI CER WALLACE: Sustained as to |eading.

BY M5. KROACK:

Q M. Romaine, in your understanding, which is
nore stringent, a BACT linmtation or an applicabl e Federal
New Source Performance Standard --

M5. ANGELO  still | eading.

I'"msorry.

BY M5. KROACK.

Q -- or NSPS?

M5. ANGELO It's still |eading.
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HEARI NG OFFI CER WALLACE: Overrul ed.

THE WTNESS: A BACT limtation can be nore
stringent than an applicable New Source Perfornmance
Standard. It cannot be |less stringent than a New Source
Per f or mance St andard.

BY M5. KROACK

Q Can you give ny an exanple of a situation where
a BACT is nore stringent than an applicable NSPS or New
Sour ce Performance Standard.

M5. ANGELO bjection. Rel evance.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: Yes, | can

The nost obvi ous exanple for this
particular situation, is the particulate matter em ssion
limt that woul d be proposed to achi eve by WSREC as
conpared to the applicabl e New Source Perfornances
St andar d.

| believe that the New Source Perfornmance
Standard that U S. EPA adopted sets a particulate matter
emssion limt of .01 grains per standard cubic feet. Per
BACT, WBREC proposed to conply with an emission limt of

. 007 grains per dry standard cubic feet.
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BY M5. KROACK

Q I would like you to |l ook at Petitioner's
Exhibit 8 for a nonent. | believe it's on the table
somewhere in front of you

Did you assist in the drafting of
Petitioner's Exhibit 8?

A Yes, | did.

Q What is your understandi ng of the Agency's
February 27, 1995 denial point with respect to WBREC s
denonstration of BACT for dioxin/furans and mercury?

M5. ANGELO |'mgoing to object to that question
because |' mnot sure whether she's calling for Agency
intent as to this point, as to which, | don't think
testinony is appropriate. The docunent speaks for itself.

If she's asking for some kind of opinion,
expert opinion of a point, | don't -- | think her question
is unclear. And | have no idea what kind of answer she's
eliciting.

So, | guess ny question is -- ny
objection is either anmbiguity or the fact that she's
calling for an interpretation of the docunment and Agency

intent in a situation where the docunent shoul d speak for
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itself.

M5. KROACK: |I'mnot asking for M. Rommine's expert
opinion. |I'mjust asking what his understanding is of
that denial point, as one of the drafters of that denial
poi nt.

M5. ANGELO |'mnot sure that's relevant.

If M. Romaine's intent or understanding
were to differ fromthe point itself, that would not
change what the denial point is.

And, | believe, -- Let nme point out, that
one of the requests for adm ssion was that the pernit
denial sets forth each and every reason that the Ar
permt was denied by the Agency as required by the rule.
That was request for adm ssion nunber ten, which has now
been adnitted.

So eliciting further information of what
M. Rommi ne believed he neant by sonmething, | think, is
not only irrelevant, but it's beyond the scope of what we
ought to be considering now.

HEARI NG OFFI CER WALLACE: Are you asking for his
intent?

M5. KROACK: |'mjust asking for himto describe the
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deni al point.

Real Iy, their whole case has been that
our denial points are faulty. | want himto describe it
and I want to ask himsonme questions about it.

HEARI NG OFFI CER WALLACE: Al right. As redefined,
pl ease answer the question, M. Ronmaine?

THE WTNESS: Well, in terns of nmy understanding,
refer to the document itself to refresh ny recollection
exactly what our concerns for

The first point of the denial, overall
the issue was that the application didn't include enough
information to determ ne the conpliance of the Act and the
Regul ati ons.

Then, with regard to Best Avail able
Control Technol ogy, expressed specific concerns that there
wasn't enough information to determ ne what was Best
Avai | abl e Control Technology for the project as it was a
Muni ci pal Waste Conbustor subject to Best Avail able
Control Technol ogy under Section 9.4 of the Act.

The two specific issues that we
identified under that denial point were, the application

didn't adequately eval uate other types of carbon
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absorption technol ogi es which mght be nore effective for
pur poses of control of dioxin, furans and nercury.

And the other denial point with regard to
BACT was that the emission test data subnmitted from ot her
Muni ci pal Waste Conbustors show | evel s of dioxin/furans
that were bel ow the proposed New Source Perfornmance
Standards, and we didn't believe that the application
adequat el y addressed why those tests shouldn't be foll owed
as the basis for BACT for dioxin and furans. It set a
[imt that was | ower than the proposed NSPS.

BY M5. KROACK

Q Can you describe what an activated carbon
control systemis?

M5. ANGELO Objection. That's not within the scope
of the expertise that he described in his response to
questi oni ng.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: Yes. | can

Activated carbon is used in a ot of
environnental control applications. |In terns of this
particul ar application, activated carbon is used to

selectively renpve a contam nant fromthe exhaust stream
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by exposing the exhaust streamto an activated carbon or
passi ng the exhaust streamto activate the carbon.
Contam nants with sone degree of effective, are then
transferred to the carbon and renoved fromthe gas stream
resulting in a cleaner gas streamthan being discharged to
t he at nosphere.

BY M5. KROACK:

Q Wien you say gas stream is another termfor
that flue gas strean?

A Another termis flue gas stream Exhaust
stream W have a nunber of terns that we sort of try to
use to describe emssions in a process that -- prior to
di scharge to the atnmosphere and at various points in the
control system

Q Are you aware of whether any fixed bed carbon
systens are used in Europe to control the em ssions of
di oxin, furans, and nmercury?

M5. ANGELO  Objection. Foundation.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE W TNESS: Yes. The application indicates that
fi xed bed carbon systens are being used in Europe and

Muni ci pal Waste Conbust ors.
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BY M5. KROACK

Q In your opinion, does the existence of these
systens in Europe, to control the em ssions of dioxin
furan and mercury, indicate that these systens are
technically feasible, as that termis used in U S. EPA's
Top- Down BACT gui dance?

M5. ANGELO  Objection. Foundation. Also, vague.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE W TNESS: Yes, it does. The npbst straight
forward evidence of technical feasibility is whether a
particular technology is being used in a particular type
of source

If fixed bed carbon systens are being
used on Municipal Waste Conbustors sonmewhere, they're used
on a nunber of themover there, then they are technically
f easi bl e.

BY M5. KROACK

Q And in Europe, those systens are being used on
Muni ci pal Waste Conbustors, specifically?

A To ny --

MR MERRI MAN:  (bj ection. Foundation

HEARI NG OFFI CER WALLACE: Overrul ed.

Sally A CGuardado, C.S.R * (708) 479-6664



2520
THE W TNESS: Based on the information in the
application, they are. Yes.
BY M5. KROACK
Q And to your know edge, based on your revi ew of
WSREC s pernit application, after identifying the
exi stence of these fixed bed carbon systens, did WSREC
continue its evaluation of fixed bed activated carbon
systens and if they were technically feasible?
M5. ANGELO  Obj ecti on.
Apparently we're just being asked or
M. Rommine is being asked to discuss the application
itself and what was contained in the application
That is in the docunent. |It's for
argument. | don't knowthat it's a natter of expert
debat e.
HEARI NG OFFI CER WALLACE:  Overrul ed.
THE W TNESS: Can you pl ease repeat the question,
M ss Kroack?
M5. KROACK:  Sure.
BY M5. KROACK
Q I n your understandi ng of your review of WSREC s

permt application, after identifying the existence of
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these fixed bed carbon systens, did WSREC continue its
eval uation of those systens as if they were technically
feasible, as that termis used in U S. EPA s Top- Down BACT
gui dance?

A Yes, | believe they did.

In particular, they then obtained a quote
for installation of a fixed bed carbon systemon the WSREC
facility.

The ability to obtain a quote for a
particular type of control technology is a continuation of
t he Top- Down BACT procedure, as it is assenbling
information to all ow conparison of different alternatives.
It is also another indication that that technology is
f easi bl e.

M5. ANGELO I'mgoing to object and nove to strike
as being an excellent exanple of an area where M. Romai ne
i s going beyond the support for his opinions which he was
able to offer at the deposition in this case.

HEARI NG OFFI CER WALLACE:  Overrul ed.

The answer stands.

BY M5. KROACK

Q After identifying technically feasible contro
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technol ogi es, in your understanding, what is the next step
in US. EPA s Top-Down BACT process?

A The next step in U S. EPA' s Top- Down BACT
process is to determne the effectiveness of those
different feasible control alternatives and then to rank
those alternatives in order of descending effectiveness.

Q In your understanding of WBREC s permnit
application, did they take that next step to the Top-Down
BACT process?

M5. ANGELO  Objection. The docunent is going to
speak for itself and the Board is going to nake the
deci si on.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: | don't believe they did. | think
t hey skipped a step and sinply went to the eval uation of
cost inpacts. And, even there, they didn't provide the
cost effectiveness, they just gave data on the overal
cost of applying the technol ogy.

BY M5. KROACK

Q In your understanding of WBREC s pernit
application, did WSREC propose to neet the em ssion

limtation for dioxin/furans in the proposed NSPS for
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Muni ci pal Wast e Conbustors?

A Yes, it did.

Q Why do you believe a | ower dioxin and furan
emi ssion limtation m ght be achieved, than the one
proposed by WSREC?

A Vell, | don't knowif | believe that first of
all.

But, in terns of the issue that was
bef ore the Agency as of February 27th, we were trying to
eval uate whether, in fact, what was the Best Avail able
Control Technol ogy for dioxin/furan em ssions. And the
application included a nunber of tests on dioxin and furan
em ssions. The application made -- And these tests showed
em ssion |l evels that were well below the em ssion |evels
of the U S. EPA's proposed NSPS.

One of the issues that we had to resolve
or had to be resolved in this application was, should BACT
be set at the level that U S. EPA proposes or set at the
level that is being achieved by these other facilities
whi ch is supposed -- nuch nore |ower -- nuch | ower, based
on the test data provided.

Q Wien you refer to those facilities for which
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test data was included in WoBREC s permt application, can
you tell me which facilities you're referring to?

A Yes, | can.

The facility of the nmpbst interest, just
not necessarily how you relate it to back BACT, but in
terms of what is the precedent for this facility, is
SENMASS

Energy Answers was al so involved in
SEMASS. It is also using Energy Answers' shred and burn
technol ogy. So we do look at this as the -- | ook at the
SEMASS facility as the prototype or the starting point for
what the WBREC facility was, certainly -- should be
expected to achieve.

And data was provided for the SEMASS
facility show ng dioxin/furan em ssions that were nuch
| ower than the U. S. EPA proposed NSPS.

There was al so data for sonme other RDF
facilities. Md Connecticut facility shows much | owner
nunbers.

There was data for the Geater Detroit
facility that wasn't quite as good but, again, was |ower

than the NSPS. There's also data for facilities that are
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usi ng activated carbon systens which are, in fact, not
used at SEMASS whi ch al so show very |l ow | evel s of dioxin
and furan em ssions.

Q kay. Wth respect to the perfornmance data for
the SEMASS unit, can you recall what the average was of
those test runs?

A I'd prefer to refer to the application. The
application speaks for itself in that regard.

My recollection, it's about .02 nanograns
per cubic meter, toxic equival ence.

Q If you would Iike to ook at Petitioner's
Exhibit 16, | believe it's the Novenber 1994, anended
suppl enent to the Cctober 1994 application

A | have it before ne.

Q And can you find the data that you're referring

to?
| believe it's on page 24, Bates stanp
0267?
A The data is actually on pages 24, 25, and 26,
of the Novenmber submission. |[|'Il take your word for Bates
st anpi ng.

Q Ckay. Wth respect to this performance data
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for the SEMASS Unit Three for dioxin and furans, how woul d
you describe the difference between that data and the
proposed enmission limt for dioxin and furans in WBREC s
appl i cati on?

M5. ANGELO  Objection. Vague. Anbiguous. My
call for a narrative. | can't tell

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: | guess, first of all, | do need to
clarify which particular proposed limt in WSREC s
application.

What WBREC proposed was the two-stage
approach to conpliance of dioxins/furan em ssion
[imtation, in which, for the first three years of initia
operation, it would be a higher Iimt for dioxin/furan
em ssions. A lower linmt would becone effective in the
fourth year of operation.

After the fourth year of operation, the
nunber for conmparison to these nunbers would be .2
nanogranms per cubic neter, toxic equival ence, the em ssion
l[imt that WSREC was proposing. That's the background.

| renmenber the question was conparison

Wl |, the nunbers speak for thensel ves.
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.05 compared to .2. About an eighth.

.017 conpared to .2. About a tenth.

.012 conpared to .02, about a sixteenth,
or sormet hi ng.

Overal |, they appear to be an order of
magni tude generally less than .2 emission linmt that WSREC
proposed as BACT.

| think I'd also point out that as a
result of nmy subsequent evaluation there is a nunerica
error on page 26.

The bottom of page 26, the total dioxin
and furan represented should not be less than 0.095. |
believe if you check your math, it should be I ess than
0. 0095.

M5. ANGELO Can | just suggest -- | was trying to
follow M. Romaine as he read things.

| cannot find the nunbers he was reading
and conparing on these pages. At |east what | thought |
understood to be a . 095 nunber.

HEARI NG OFFI CER WALLACE: M. Ronmi ne, woul d you go
back through your nunbers?

THE WTNESS: The last point | was naking --
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M5. ANGELO It didn't have to do with your |ast
point. It had to do with your earlier conparisons, |
bel i eve.

HEARI NG OFFI CER WALLACE: You went through each of
the three pages you had in your hand and read a nunber off
t hem

THE W TNESS: The nunbers that |I'musing for
conpari son are the nunbers at the bottom of the page that
are expressed as nanograns per dry standard cubic neter of
7 percent O 2.

In fact, the dioxin/furan limts that
we' re tal king about that WSREC proposed is also at this
correction, 7 percent O2, so that's the nunber that's
appropriate for conparison.

The NSPS nunber for dioxin/furan
expressed in equival ency, not as total dioxin/furans, but
as equival ent dioxin/furans, after three years of
operation is .2 nanograns per cubic nmeter.

The emission data that's provided here in
the application states that "This particul ar case at
SEMASS was achieving total dioxin/furans in toxin

equi val ence at 7 percent O2, the sane units as the NSPS,
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of less than 0.025.

Just using sinple arithmetic, .025 is one

ei ghth of . 2.

BY M5. KROACK:

Q And on the next page?

A Simlarly, on the next page, the nunber for
conparison is 0.017. In rough terms that's a tenth of .2.

On the last page, the test of em ssion
rate was 0.012. That's about a sixteenth of .2.

The other point | was nmaking, was if you
go up two nunbers fromthat it states that the total was
less than 0.095. That is a nunerical error. That, they
dropped out a zero and, in fact, should be I ess than
0. 0095.

Q Thank you.
In your opinion, are those differences in
the em ssion rates significant?
M5. ANGELO  bj ecti on.
MR DI MOND: Obj ecti on.
M5. ANGELO  Vague. Foundati on.
HEARI NG OFFI CER WALLACE: You need to be nore

precise. "Different" fromwhat, | believe.
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BY M5. KROACK

Q In your opinion, is the difference between the
test result of the SEMASS Unit Three, nenorialized in page
24, the Novenber 1994 application, page 25 of the Novenber
1995 application, and page 26 of the 1995 application,
expressed as nanograns per dry standard cubic nmeter at 7
percent O-2, in conparison to .2 nanograns per dry
standard cubic meter at 7 percent O 2 proposed by WSREC,
significant?

M5. ANGELO Objection. That's beyond the scope of
his expertise as offered or as descri bed.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: Yes. | believe it's significant.
That sort of discrepancy between tested em ssion rates and
the proposed limtation, definitely warrants further
investigation to explain why the proposed enission rate
should, in fact, be alnost an order of nagnitude higher
than the test of enissions.

BY M5. KROACK

Q In your recollection, what did you reconmend to
WSREC i n pre-application neetings with respect to

i nclusi on of supporting information for its application?
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M5. ANGELO  Vague. Foundati on.

W' ve had di scussions | believe, about
various --

HEARI NG OFFI CER WALLACE:  Sust ai ned.

BY M5. KROACK:

Q M. Romaine, did you have pre-application
neetings with representatives of WBREC for its Bureau of
Air permt application?

A Yes. | had participated in a nunber of
pre-application nmeetings. And, | guess, ongoing
application nmeetings with WSBREC with regard to this
proj ect.

Q D d you discuss what kind of supporting
information you wanted to see in that application with
respect to BACT and LAER determ nations?

A | believe that topic did conme up.

Q Do you renmenber what you stated to WBREC with
respect to that topic?

M5. ANGELO That still doesn't answer the
foundati on problem

HEARI NG OFFI CER WALLACE:  Sust ai ned.

BY M5. KROACK:
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Q Can you tell me the date of the first neeting
that you had with WSREC -- the pre-application neeting
that you had with WSREC, the approxinmate date?

A The only specific date | recall by nmenory woul d
be sonething back in 1988. To identify other dates, in
fact, | would refer to ny handwitten nenos. And one of
the things that | can reproduce fromthose nenos is dates
of meetings.

Q Ckay. At the neeting back in 1988, do you
remenber who attended on behal f of WSREC?

A I would want to refer to ny neno to refresh ny
recol | ection.

| also believe that that was way before
the particular neetings of interest with which Gary woul d
have been present.

| guess the key participants in these
neetings fromny perspective would be nyself, JimCobb and
Gary.

HEARI NG OFFI CER WALLACE:  Unh- uh.

THE W TNESS: | apol ogi ze

BY M5. KROACK

Q Were you present at the hearing | ast week when
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M. Pierce stated that he believed testing of carbon duct
i njection systens at Canden County and Stani sl aus County
and Marion County showed enission returns beyond sone rate
of activated carbon injection?

M5. ANGELO M sstates the testinony. | think it's
al so an uncl ear statenent.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: Yes, | was

BY M5. KROACK

Q To your know edge, in review ng the WSREC
application, was this belief stated in those applications?

M5. ANGELO  Objection. The docunent is going to
speak for itself. And M. Ronmaine's interpretation of
that point, | think, is not hel pful

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: | don't believe that that
representation or that testinony by M. Pierce was in fact
reflected in the application that was submtted to the
Agency that was before the Agency as of February 27, 1995.

There were references nade to that
testing. | checked that point after ny testinony. But |

did not find any identification of the point about
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di m ni shing effectiveness.
M5. ANGELO [I'mgoing to nove to strike now
Apparently all we have gotten is a
statement by M. Ronmaine that he went back and -- Not as a
matter of expert testinony at all. He just went back and
he didn't find something. And he's testifying to that.
That has nothing to do with whether a
di scussi on was there or not.

HEARI NG OFFI CER WALLACE:  Overrul ed.

BY M5. KROACK

Q Based on your review of the WBREC permit
application, were copies of those actual test results
included in the Novenber 1994 application?

A No. They were not.

Q Ckay. Wth respect to the testing of activated
carbon duct injection systens conducted at the Stanislaus
County facility, what did WSREC s application, in your
under st andi ng, concl ude or state?

M5. ANGELO  Sane obj ecti on.

HEARI NG OFFI CER WALLACE: Excuse ne. W have to go
off the record. [|'Il be right back

(Wher eupon, a discussion was held of f
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the record.)

HEARI NG OFFI CER WALLACE: M ss Kroack?

M5. KROACK: I'mnot sure. Did | get an answer to
ny | ast question?

HEARI NG OFFI CER WALLACE: There was an obj ecti on.

Coul d you repeat your question?

M5. KROACK:  Sure.

BY M5. KROACK

Q Wth respect to testing of activated carbon
duct injection systens conducted at the Stanislaus County
facility, in your understanding of WSBREC s appli cati on,
what did it conclude or state with respect to that
testing?

M5. ANGELO | think | made ny objection. And the
application speaks for itself.

HEARI NG OFFI CER WALLACE: kay. Objection is
overrul ed.

M. Ronai ne?

THE W TNESS: The application included a nunber of
points fromthat testing and then sunmarized the results
of that testing, saying it appeared that this testing

woul d suggest that activated carbon systens woul d be
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effective in further reducing enm ssions of dioxins and
furans and nercury from Minici pal Waste Conbustors.

BY M5. KROACK:

Q Turning, for a noment, fromthe LAER
requirenments.

M5. ANGELO Can | just object and nove to strike.

I don't think that's a proper description
of the docunent.

It illustrates the probl em of having
peopl e testify as to what's clearly on paper. But | would
obj ect and nove to strike.

HEARI NG OFFI CER WALLACE: (nj ection overrul ed.
The answer stands.
BY M5. KROACK:
Q I n your understanding, do the Board's Rul es at
35 Illinois Administrative Code Part 203 apply to
em ssions of NOx fromthe WSREC facility?
M5. ANGELO Legal concl usion.
HEARI NG OFFI CER WALLACE:  Overrul ed.
THE W TNESS: Yes, they do.
The application clearly indicates that

this will be a major source for NOx em ssions. The site
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of the proposed facility is in Northeastern Illinois.
Northeastern Illinois is a severe Ozone Non- Attai nment
Area. W have a classic mjor non-attai nment area project
for NOx.

BY M5. KROACK

Q M. Rommine, what is your understanding of
LAER, the Lowest Achieve Available Em ssion Rate?

M5. ANGELO Legal concl usion.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: Well, LAER is a requirenent for a
maj or new source for non-attai nment area contam nants. In
the circunstances such as WSREC, WSREC i s subject to LAER
for NOx.

LAER is an emission rate. It
specifically described in the Board's regulations. |
believe it's Section 203.301 (a), provides the description
of what LAERis. As a general natter, the way | would
describe it is a very stringent emission linmtation.

But the Board's rule set up the framework
that it's the choice of either of two |imtations,
whi chever is nobre stringent.

The one limtation you |l ook at is the
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nost stringent limtation that's in any State
I mpl ementation Plan, unless it can be denonstrated that
even though there is such a limtation, the inplenentation
plan is not achievable. So that's one basis to go for
defining what is LAER
The ot her bases, the other enission
[imtation to look at, is the nost stringent limtation
achieved in practice.
The other aspect of LAERis that it is

set on a case-by-case basis during permtting of a
project, such that it's alimtation that the Agency has
to set in a permt.

BY M5. KROACK

Q Wien you say that one of the things that m ght
be LAER is what is achieved in practice for a
particular -- Wien you say "what is achieved in practice,"
is that achieved in practice by Minicipal Waste Conmbustors
or sone other type of facility?

M5. ANGELO  Compound. Legal conclusion. Vague.
Leadi ng.

HEARI NG OFFI CER WALLACE: Sustained as to | eading

and conpound.
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BY M5. KROACK:

Q VWhat is your understandi ng of what "achieved in
practice" nmeans for a LAER determ nation?

M5. ANGELO Legal concl usion.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE W TNESS: M under st andi ng of what is achieved
in practice is, when we have a particular class for other
simlar types of units, what enission rates and what
em ssion limtations are associated with those enissions
[imtations -- those enmission rates, that have actually
been achi eved.

BY M5. KROACK:

Q What cl ass or source would you put the WBREC
facility in?

M5. ANGELO Objection. Qutside of the scope of his
expertise. Anbi guous

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: Well, it's a fuel conbustion source.
A broad category. It's nmore narrowy a fuel conbustion
sour ce burni ng municipal waste.

BY M5. KROACK:

Q What is your understanding of the
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February 27th, 1995, denial letter with respect to LAER?

M5. ANGELO Sane objections | made earlier as to
the useful ness of testinony of any kind, expert or not, as
to the text of the denial which nust stand on its own.

M5. KROACK: |'mnot asking his expert opinion,
just want himto describe it so that | can ask sone
guesti ons.

HEARI NG OFFI CER WALLACE: As anended. Overrul ed.

THE WTNESS: | refer to the docunent to refresh ny
specific recollection

Again, as | already stated, we generally
identified our concerns with the application. These are
denials that have fair and adequate information to show
conpliance with the Act and Regul ati ons.

W then have a specific denial point with
regard to Lowest Achievable Enmission Rate. W Stated that
the application, the information in that application
doesn't denonstrate that Lowest Achievabl e Em ssion Rate
has been supplied for NOx and that the application didn't
provi de sufficient explanation and reasons for elimnation
of Selective Catalytic Reduction technol ogy which appears

to be a nore efficient technol ogy.
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BY M5. KROACK:

Q And when you say that Selective Catalytic
Reduction may be a nore efficient technol ogy, what do you
mean?

M5. ANGELO. | think there's a disconnect there. |
t hought he was just describing the application. Now, he's
bei ng asked to tell us what he neans by "nore efficient."”

I think that creates the assunption that
he's now interpreting the | anguage of this docurment and
what was meant in the document. | don't think that's
pr oper .

If Mss Kroack is asking M. Ronaine,

separately and apart fromwhat he just read, you know,
"l ook at the ternms 'nore efficient technol ogy,' what do
you nean by that?" | think that's a different question.
But the suggestion that he's interpreting the docunent,
now, | think is inproper.

M5. KROACK: |'mnot attenpting to suggest that he
interpret the docunment, and | will just rephrase the
questi on.

HEARI NG OFFI CER WALLACE: All right.

BY M5. KROACK:
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Q M. Romai ne, why do you believe WSREC needed to
elimnate Selective Catal ytic Reduction technol ogy for the
control of NOx for purposes of a LAER denonstration?
M5. ANGELO | think it's the same objection.
HEARI NG OFFI CER WALLACE:  Overrul ed.
THE WTNESS: Well, SCR is generally recognized as a
nore effective control technology for NOx, than SNCR
The application included information
confirmng that general understanding as applied to
Muni ci pal Waste Conbust ors.
The key point, if you ook at the
applications, when they evaluated the application of
SNCR -- SCR to the WBREC facility, they put forth as a
quote that proposed an emssion limt of 60 PPM
for NOx. Whereas, they were only proposing to achieve an
emssion limt of 100 PPMw th the SNCR technol ogy.
BY M5. KROACK:
Q Wien you say SNCR.  You nean?
A I mean Sel ective Non-Catal ytic Reduction. SCR
refers to Selective Catal ytic Reduction.
Q Thank you.

To your know edge, does the Novenber 1994
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WBREC application include estimtes of the cost of
applying SCR to the proposed facility?

M5. ANGELO (bjection. The docunent speaks for
itself.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: Yes, it did

BY M5. KROACK

Q Are you famliar with these two cost estinates?

A Yes, | am

Q G ven that WBREC i ncl uded two cost estinates in
t he Novenber 1994 application, why do you believe that as
of February 27th, 1995, WBREC had not made a LAER
det erni nati on?

M5. ANGELO Objection. This is |eading.

HEARI NG OFFI CER WALLACE:  Sust ai ned.

BY M5. KROACK

Q Do you bel i eve WSREC had nade a LAER
determ nation as of February 27, 1995?

M5. ANGELO Legal concl usion.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: No, | don't.

As stated in the application, they hadn't
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provi ded sufficient information, sufficient reasons for
elimnating SCR as LAER

BY M5. KROACK

Q And did you consider these two cost estimates
in form ng that opinion?

M5. ANGELO  Foundati on.

First of all we didn't know what two cost
estimates we are tal king about. And that's also
anbi guous. It's also outside the scope of what was
di scl osed in the discovery.
HEARI NG OFFI CER WALLACE:  Overrul ed.
M. Romai ne?

THE WTNESS: | did not place great reliance on
those cost estimates, no.

BY M5. KROACK

Q Way not ?

A The key question for a LAER deternmination is
what is the nbst stringent emssion limtation that is
ever achieved in practice.

The information in the application
clearly indicated that SCR was the nobst stringent contro

t echnol ogy.
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The informati on on economics i s not
normal Iy considered in LAER determ nations, and that's
somet hing that I would have referred to the U S. EPA' s New
Source Review manual to confirm And in the New Source
Revi ew Manual it indicates that econom c considerations
don't normally enter into LAER determ nations. |If it
shoul d be used sonmewhere, it should be used at the
proposed facility.

However, the U.S. EPA goes on to provide,
and | recall an exception to that, that says that if you
can denonstrate that the economic inpact of a particular
control technol ogy woul d preclude devel opnment of any
facility, any new facility in that particular industry,
that, in that case, econom cs can be relied upon to
elimnate that control technology, so it doesn't have to
be used as LAER

M5. ANGELO Objection. Myve to strike.

The reliance on U S. EPA s docunentation
with respect with respect to New Source Revi ew and
especially LAER, is irrelevant in this proceeding. This
proceedi ng, as the Agency has told us several tines,

i nvol ves state | aw.
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HEARI NG OFFI CER WALLACE: (bjection is overrul ed.
The answer stands.
BY M5. KROACK
Q I"mgoing to refer you to the Novenber 1994
application, so you can refresh your recollection. |
think it's pages 53 to 56 and Bates stanp 055 to 058. In
particul ar page 55, Bates stanp 057.
Can you describe what's on page 55 for us
briefly?
M5. ANGELO  Objection. That's vague. Overly
broad. bviously, the page speaks for itself.
HEARI NG OFFI CER WALLACE:  Sust ai ned.
BY M5. KROACK
Q In Petitioner's Exhibit 16, the Novenber 1994
application, at page 55, what does this page describe for
you, M. Ronmaine?
M5. ANGELO bjection. Sane problem
Now, we are asking about his persona
i mpression, | guess.
| got the inpression before that we were
refreshing a recollection, but we didn't have any

indication that there was a recoll ection that needed
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ref reshi ng.
| don't know what this is about, but I
can't tell fromthe question and I don't know that the
record will be able to tell fromthe question what this is
show ng.

HEARI NG OFFI CER WALLACE:  Sust ai ned.

BY M5. KROACK:

Q Looki ng at page 55, M. Romaine, is this what
is referred to as the Mercer County Study for the
estimated cost of applying SCR at a Minicipal Waste
Conbustors facility?

A Yes, it is.

Q Ckay. What emission |level of NOx em ssions was
assumed to be achieved in this study?

A It was assuned that the uncontrolled em ssions
woul d be 300 PPM and that the controlled em ssions would
be 60 PPM

Q How does this | evel of NOx em ssions, with SCR
control, conpare to the NOx emi ssion | evel proposed by
WSREC wi t h SNCR?

M5. ANGELO  bjection. Vague.

HEARI NG OFFI CER WALLACE: Overrul ed.
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THE WTNESS: WSBREC, in its application, proposed a
NOx emssion limt for LAER of 100 PPM This cost quote
refl ects achi evenent of an emission rate of 60 PPM 60
PPMis 60 percent of 100 PPM

BY M5. KROACK:

Q If the WBREC project net an emission limt of
60 PPM for NOx, what effect would this have on total NOx
expected to be emtted fromthe facility?

M5. ANGELO Objection. CQutside the scope of
anything in this proceeding.

W' ve been told by the Agency itself that
they were very concerned that this -- that the issues here
do not slop over into other areas such as nodeling, risk
assessnment, all kinds of other things, that were al so
involved with this permt application. And we have been
very cautious in our case not to introduce those issues.

To ask M. Romaine, now, to tal k about
total emissions, | think is doing, on the Agency's part,

exactly what they cautioned us that they would expect us

not to do.
M5. KROACK: | just don't understand the basis of
Ms. Angelo's objections. |'masking M. Ronmine to
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conpare the proposed -- the NOx em ssion rate achieved in
this study versus what WSREC achi eved and draw some
concl usions fromthat, based on what they proposed in
their application.

' mnot going past February 27, 1995.
I'"'mmerely asking him what is his conclusion in conparing
the two. The total of NOx em ssions proposed to be
admitted by the facility is one of the pieces of
information included in this application.
HEARI NG OFFI CER WALLACE:  Overrul ed.
M. Romai ne?
THE WTNESS: In terms of total em ssions, at 100
PPM WBREC i ndi cated that they woul d have the potential to
emt about 570 tons per year.
If you multiply 570 tons per year tines
60 percent, you end up with about 340 tons per year of
em ssi ons.
Conparing 570 tons of 100 PPM versus 340
tons of 60 PPM you are tal king about a difference of 230
tons per year on the potential em ssions fromthe
facility.

BY M5. KROACK:
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Q Wul d that reduction in total NOx enmtted
result in any kind of financial savings to WSREC in your
under st andi ng?

M5. ANGELO  (bjection. Foundation. And, also,
there is absolutely nothing in M. Ronai ne's experience or
in the disclosures that were made to us that indicates
that this is an area in which he's an expert or in which
he was to provide testinony.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: The thing that imediately cones to
mnd is what would be saved if WBREC didn't have to
provi de offsets for those 230 tons per year of em ssions.

| don't know the details of it, but,
apparently, WBREC i s expending certain funds to obtain
of fsets so, conceivably they woul d have to spend 40
percent | ess noney for those offsets.

BY M5. KROACK

Q Were you here when M. Pierce testified that
the total price to be paid for NOx em ssions from
Commonweal th Edi son -- emi ssion offsets to be obtained
from Commonweal th Edi son in the event they were required,

woul d be $2.8 nillion?
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M5. ANGELO (bjection. M sstates the testinony.

HEARI NG OFFI CER WALLACE: Overrul ed.

THE WTNESS: | recall M. Richardson nentioning a
figure of $2.8 million dollars, yes.

BY M5. KROACK

Q So, in your understanding, that cost figure
coul d be reduced?

A | don't --

M5. ANGELO Objection. He's already said he
doesn't have any further information. | think he was just
about to say it again, there. So the question can only be
| eading and calling for specul ation.

HEARI NG OFFI CER WALLACE:  Sust ai ned.

BY M5. KROACK

Q What was the cost effectiveness of the SCR
system eval uated by WBREC i n your under st andi ng?

M5. ANGELO  Objection. Anbiguous. Cost
ef fecti veness.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: In this regard, the docurment does
speak for itself. The cost estimate indicates for this

particular option that's eval uated here, the cost
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effectiveness woul d be $6, 162 per ton of NOx renoved.
There's another figure | can't immediately point to it,
for the second version of this cost quote that would give
a cost effectiveness for an SCR system if the SCR system
al so included a fixed bed carbon filter.

BY M5. KROACK:

Q Referring only to the Mercer County facility
study for a nonent on the Novenber 1994, was the cost
i mpact of the SCR system eval uated by WSREC, al so
expressed in terns of the inpact on the tipping fee?

A Yes, it was.

Q Ckay. In your understanding of the
application, did it specify the dollar anpbunt of waste
tipping fees in Northern Illinois?

M5. ANGELO  Objection. The docunent speaks for
itself.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: No, it did not.

BY M5. KROACK:

Q Did the application specify a dollar amunt of
waste tipping fees in other areas of the United States?

M5. ANGELO Foundation, as well. And | probably
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shoul d have nmade a foundati on objection to the earlier
quest i on.

The question apparently assumes, and I
don't know whether or not that's true, but apparently
assunmes that there is a dollar amount of tipping fees.
don't think there's any show ng that such an ani nma
exi sts.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: No, it doesn't.

BY M5. KROACK

Q What concerns do you have about an econonic
eval uation of a control technology -- Let ny rephrase
t hat .

Do you have concerns about an economnic
eval uation of a control technol ogy expressed in terms of
tipping fees?

M5. ANGELO  Obj ection. Concerns.
HEARI NG OFFI CER WALLACE:  Overrul ed.
M5. ANGELO Concerns are nornally not rel evant.
THE W TNESS: Yes, | do.
The way that control technol ogies are

usual |y conpared is by cost effectiveness val ues.
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Ef f ecti veness val ues are used to conpare control
technol ogi es anong -- with other control technol ogies to
sel ect anong control technol ogies or to rank a conversion
of costs into tipping fees, takes it into an area where |
don't have experti se.

| don't know what goes into a tipping

fee. | don't knowif it's, in fact, the appropriate
neasure to be used for a Minicipal Waste Conmbustor. |
don't know if it accounts for other factors that should be
consi dered in an econom c anal ysis, such as electricity
revenue and a cost for material recovery. [It's an unknown
to me.

BY MS. KROACK:

Q In your opinion, is Selective Catalytic
Reduction considered a technically feasible control
technol ogy alternative for NOx em ssions for Minicipal
Wast e Conbust ors?

M5. ANGELO  Objection. Legal conclusion.

M5. KROACK: |'m asking for his opinion.

HEARI NG OFFI CER WALLACE: I'msorry. Could you
restate your question?

M5. KROACK:  Sure.
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BY M5. KROACK:

Q In your opinion, M. Romaine, is SCR considered
a technically feasible control technol ogy for NOx
em ssions froma Minicipal Waste Conbustor?

HEARI NG OFFI CER WALLACE: (njection is overrul ed.

THE WTNESS: Yes. Cearly based on the
application. The application gave nunerous references to
| ocati ons where SCR systens were being used.

BY M5. KROACK:

Q What is your understanding of what U S. EPA's
New Source Revi ew nmanual i ndicates about technol ogi es used
outside of the United States in the Top- Down BACT process?

M5. ANGELO  bj ecti on.

The docunment is going to speak for itself
and say whatever it has to say. Interpretation of that is
i nappropri ate.

Furthernmore, again, it's a U S. EPA draft
gui dance docunment. This is not a federal programthat's
being -- that is the subject of this particular part of
the application.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: The U S. EPA does indicate it's
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appropriate to consider control technol ogies in use
outside the United States as part of the description of
step one of the Top-Down process when collecting the
entire real mof possible control options. It specifically
states that if you're aware of sonething being used
outside of the United States, just the fact that it's not
bei ng used outside the United States isn't basis to
exclude it fromthe control technol ogies in consideration.

BY M5. KROACK

Q As you have been sitting through these
proceedi ngs, have you heard di scussi ons about
reengi neering of SCR?

A Yes, | have.

Q And what is your understandi ng of what
reengi neering of SCR is?

A Reengi neering of SCR, as described in the

testinony -- I'mnot sure, in fact, | agree with that use
of the termnology -- but, as used, it's the addition of
features to a, | have to characterize it as a sinple SCR
system

If the basic technique of SCRis

introduction of a catalyst bed into a point and to nake
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the exhaust working at the correct tenperature for the
catal ytic reductions to occur and inject ammoni a or other
appropriate reagent material for that, than that woul d be
consi dered basic SCR

As the termreengi neered SCR has been
used, it appears to be any additional features or
alternative approaches that are applied to SCR to address
techni cal concerns or obstacles to the use of SCR

So, as described here, one of the things
that have been characterized as reengineering, is taking
that SCR catal yst bed fromin front of the fabric filter
and a particulate matter control device where the flue gas
is normally in the appropriate tenperature range for
catal ytic reductions to occur, and placing the SCR system
after the particulate matter filter, to a point where we
have to reheat the flue gas to appropriate tenperature for
the Sel ective Catal ytic Reductions to occur

Concei vably, another termthat m ght be
consi dered reengineering is the devel opnent of a nore
expensi ve catal yst or an alternative catal yst that
operates at different tenperatures and doesn't have

probl ems with poisoning that mght, in fact, be nore
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expensive. Introduction of a carbon bed filter to help
protect a catal yst.

But reengineering as used in this thing,
is the addition of -- in this proceeding, appears to be
just the addition of additional features to a basic
technol ogy to make sure that that technol ogy perfornmed
reliably and effectively.

M5. ANGELO I'mgoing to nove to strike. It's a
| ong explanation that's purported to be a sumary of our
testinony. It was no where close. So | object on that
grounds.

| al so object on the grounds that
M. Romaine is not an expert in these areas.

HEARI NG OFFI CER WALLACE:  Overrul ed.

Answer st ands.

BY M5. KROACK

Q Using the termreengi neered contro
technol ogi es as been discussed in the testinmny and as
you' ve just described, in your understanding, does the
U. S. EPA Top-Down BACT gui dance address reengi neering of
control technol ogy?

M5. ANGELO  Leadi ng.
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HEARI NG OFFI CER WALLACE:  Sust ai ned.

BY M5. KROACK

Q I n your understandi ng, what inpact does
reengi neering of control technol ogy have under U S. EPA s
Top- Down BACT gui dance process?

MS5. ANGELO  Vague.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: The U. S. EPA' s Top-Down gui dance
specifically addresses how to approach physica
nodi fications to a particular technol ogy to address
techni cal obstacles or concerns to the application or to
apply technology to a particular source.

What the Top- Down gui dance indicates is
that the presence or the need to nake those types of
physi cal nodification or do that reengi neering should not
be considered a basis to deema particular contro
technol ogy i nfeasible.

Those additional features of
reengi neeri ng, however, can be and shoul d be consi dered
when an evaluation is performed at the cost of that
technol ogy. The cost inpact of that technol ogy.

BY M5. KROACK
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Q I'n your opinion, does the Top-Down BACT process
apply to LAER determ nations?

M5. ANGELO (bjection. Legal conclusion

HEARI NG OFFI CER WALLACE: Overrul ed.

THE WTNESS: It doesn't strictly apply. However,
t he Top-Down policy resolves a nunber of issues for how
control technol ogy determinati ons shoul d be determ ned.

Certainly, the LAER guidance builds on
all those points that U S. EPA expounds at nuch greater
length in the Top-Down anal ysi s.

The point where | would say that the LAER
eval uation deviates fromthe Top-Down analysis is that the
LAER eval uation focuses on the nost stringent options out
there. So, it isn't necessary to go through, as | say, as
conplete a listing of control options as this broad
uni verse of what is conceivably achieved. And, then
starting fromthat point, a much nore condensed eval uation
can be perfornmed, focusing on, in fact, what are the nost
effective technol ogies in this case.

The two technol ogi es that would have to
be resol ved are SCR versus SNCR

BY M5. KROACK
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Q In your opinion, which is the nore stringent
em ssion limtation, BACT or LAER?

M5. ANGELO Legal concl usion.

HEARI NG OFFI CER WALLACE: Overrul ed.

THE WTNESS: LAER is clearly the nore stringent
[imtation in a general sense.

If you look at the definition of LAER, it
says the nost stringent of what is being achieved or
[imtations in a particular limtation plan that's being
applied in a non-attai nnent area. So, LAER has to be
equal to or nore stringent than Best Available Contro
Technol ogy.

Q In your understanding of the Board's Rul es that
appear in Part 203, as they mention cost effectiveness or
cost inpact, would that criteria be considered in a LAER
determ nati on?

M5. ANGELO Objection. Legal conclusion

She's asking himto read the rules. The
Board apparently knows them better than all the rest of
us.

HEARI NG OFFI CER WALLACE:  Sust ai ned.

BY M5. KROACK
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Q In your understandi ng, what does U S. EPA's
gui dance in the New Source Review Manual provide with
respect to the role of economc inpact in a LAER
det erm nation?

M5. ANGELO | think we've had this before. Asked
and answer ed.

HEARI NG OFFI CER WALLACE: Didn't we have this
bef ore?

M5. KROACK: He answered part of it, but not quite
all of it, earlier.

HEARI NG OFFI CER WALLACE: Overrul ed. Just answer
the part you didn't answer.

THE WTNESS: |I'mafraid -- |'mafraid | wll repeat
what | said before.

HEARI NG OFFI CER WALLACE: All right. Then let's
skip to the next question, then.

BY M5. KROACK:

Q Does the U S. EPA's guidance in the New Source
Revi ew Manual, with respect to the econonic inpact of the
LAER determ nation, set forth its standards in econom c
factors that may be considered in a LAER determ nation?

M5. ANGELO  Objection. Leading.
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M. KROACK: I'masking if it does.

HEARI NG OFFI CER WALLACE: Overrul ed.

THE WTNESS: | think you could look at it as a
standard. |It, basically, says that you can't normally
consi der economic inpacts, but if you can denobnstrate, you
can nmeet a standard, | guess, that the econom c inpacts of
a particular technology would prevent devel opnment of a
particular type of source in the industry as a whole, then
it is acceptable to consider econonic inpacts.

M5. ANGELO |'mgoing to object, M. Hearing
O ficer and nove to strike

I had understood, | guess, perhaps
incorrectly, that when Mss Kroack was referring, when she
was tal king about U.S. EPA guidance to the docunment she
had nmarked at the begi nning of this discussion

That clearly is not the case with respect
to the question she just asked.

M5. KROACK: That's isn't true.

M5. ANGELO  Wich nmust nean, in ny nmind, that we
have been referring all along to a docunent that hasn't
been identified for us.

M5. KROACK: That's not true Ms. Angelo. You have
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to look at G4 in here. And the guidance that --
i ndi vi dual gui dance that you brought up before in your
Direct Exam nation, actually appears in this docunment, as
well. Look at Section G Specifically, G 4.

HEARI NG OFFI CER WALLACE: What did you pull out?

M5. KROACK: |'mlooking at Respondent's Exhibit 5.

HEARI NG OFFI CER WALLACE: The objection is
overrul ed.

BY M5. KROACK

Q In your opinion, did WSREC s application and
the information contained therein neet the standard for
economc viability of SCR to Minicipal Waste Conbustors as
descri bed in the New Source Revi ew Wrkshop Manual ?

M5. ANGELO | don't know what neeting the standard
for economc viability to SCR, or of SCR, | can't renenber
what M ss Kroack's just said. | can't tell what that
nmeans and, therefore, | don't know what kind of a
narrative is being solicited by that question. And,
al so believe | have a |l egal objection. A |legal conclusion
objection. But, again, | can't tell fromthe question.

M5. KROACK: | can rephrase the question slightly,

but 1'masking for a yes-or-no answer. And |I'm asking
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based on a standard he just described -- | will just
rephrase it.

BY M5. KROACK

Q M. Romaine, in your opinion, based on the
standard for when econonmic factors nmay be considered in a
LAER determ nation, did WSREC s application and the
i nformation contained therein, neet that standard with
respect to Selective Catalytic Reduction application to
Muni ci pal Waste Conbustors?

M5. ANGELO Legal conclusion and | eadi ng.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: No, it did not.

M5. KROACK: | have no further questions for
M. Romai ne.

Al though, at this tinme, 1'd like to nove
to admt Respondent's Exhibit 5, and, fromyesterday, |
beli eve we had Respondent's Exhibit 4, which is just the
Top- Down BACT gui dance that al so appears in this docunent,
that that's what M. Pierce was questioned about,
specifically.

M5. ANGELO | would like to object to both

docunents. They were not provided by the original record
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in this case. They were included in one of the much
subsequent piles of docunents that we received.

We have al ready heard an expl anation of
how matters were or itens or docunments were kept in
M. Rormaine's office. | think it's pretty clear they were
never part of a record here until the Agency began
accumul ating docunents in response to the litigation, and
it was decided that this document would be added to the
pil e as being supportive, or arguably supportive of the
deci sion that was reached.

| don't think there was any show ng t hat
it was ever part of the record as considered by the Agency
in a decision that was issued in February of '95.

M5. KROACK: M. Rommine has testified that he knew
of this guidance before this decision date. He uses that
guidance in his role as Manager of the New Source Review
Unit. That he applied this guidance with respect to the
WSREC application in particular

Wien the initial record was filed, we
included only the things that the Board requires.
Wien required to expand that, we included

all the supporting docunents that were identified by our
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Permt Analysts. W provided this to Ms. Angelo at M.
Romaine's first deposition early in January. And it's
been part of the Agency -- was then subnmitted to the Board
as part of the Agency's supplenental record. It has been
in the record the entire tine.
| fail to see any of Ms. Angelo's
arguments on this point.
HEARI NG OFFI CER WALLACE: All right. Thank you.
Respondent's Exhibit 4 and 5 are admitted
i nto evidence.
(Sai d docunent, heretofore nmarked
Respondent's Exhibits Nos. 4 & 5 for
identification, was admitted into
evidence, to wit, as follows:)
HEARI NG OFFI CER WALLACE: Let's break for |unch.
M5. KROACK: Are we com ng back?
MR KIM W are com ng back.
HEARI NG OFFI CER WALLACE: Let's take about
forty-five mnutes
THE WTNESS: | will refrain fromdiscussing ny
testinony with ny attorneys.

(Wher eupon, the hearing was continued
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pursuant to lunch recess to March 6,

1996 at the hour of 1:50 p.m)
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HEARI NG OFFI CER WALLACE: Back on the record. Let's
reconvene for the afternoon. M. Romaine is in this chair.

Are there any prelimnary matters to take
up before we begin?

(No response.)
HEARI NG OFFI CER WALLACE: All right.
Cr oss- exam nati on?
M5. ANGELO Thank you.
CROSS- EXAM NATI ON
BY M5. ANGELO
Q Good afternoon, M. Romaine.

You were asked sonme questions this
norni ng about, | believe, conparing BACT to NSPS and LAER
to BACT. Isn't it true that BACT can be the same as the
st andards set ny NSPS?

A Yes.
Q And isn't it also true that BACT can be the

sane as LAER for any particular pollutants?

A Yes.
Q Indeed, isn't it also true that -- Respondent's
Exhibit 5 is entitled New Source Review Manual. It says

in the upper right-hand corner that it is a draft dated
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Oct ober 1990.
Is it your understanding that this,
i ndeed, is a draft docunent by U S. EPA?

A No, it is not.

Q That's not your understandi ng?

A | don't consider it a draft docunent, no.

Q Has U. S. EPA issued a final version of that
docunent ?

A No, they have not.

Q Has U. S. EPA taken any steps to adopt this
docunent as regul ati on?

A | don't know if they have or not.

Q In your understanding, is this docunent
required to be followed in New Source Revi ew
det erm nati ons?

A As a whole, | couldn't -- | would say it is not
required to be followed, but there are certain elenments in
it that are required to be foll owed.

Q Coul d you | ook at page 274, Bates 274, of the
docunment? And | want to refer you to the second sentence
on that page which states that the docunent is not

intended -- that's "not" intended to be an officia
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statenment of policies and standards and does not establish
bi ndi ng regul atory requirenents.

Do you see that |anguage?
Yes, | do.
Do you disagree with that |anguage?

No.

o »>» O »

Si nce the docunent's issuance as a draft in
Oct ober 1990, has there been any action by the Agency
to -- I'mremnded | should say U S. EPA. Has there been
any action by the U S. EPA to inplenent this docunment in
final forn®

MR KIM ojection. | believe this question has
been asked.

M5. ANGELO It's a slightly different question.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: | don't know.

BY M5. ANGELO

Q But you're not aware of any?

A No, |'m not.

Q Wien you were testifying about how you used
thi s docunent, you nmade references, | believe, if ny notes

are correct, to updates -- Wll, let nme start begin.
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I think the question that was presented
to you was with regard to updates. And you gave an answer
that had to do with trying to follow | etter decisions,
letters -- Trying to follow letters. Trying to foll ow
decisions. |nplenmenting the docunent. | guess, |'m going
to need to have you, if you recall your testinony on this
point, state it again so that | can understand what you
were referring?

A Ckay. What | was indicating was that if |
received copies of U S EPA s policies or correspondence
that they distribute that touches on their guidance and
policies, | wuld take those into consideration as well.

And the U S. EPA does issue policy
menoranduns. |t also distributes correspondence on
decisions it's made or findings it's made in other cases
and makes those available to State permtting agencies to
assist themin carrying out permtting.

Q Ckay. Are those nenoranda, are those adopted
in any way by U S. EPA?

A Certainly. They're signed by U S. EPA

Q So, as far as you know, what they have that

makes them effective is just the signature on the
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docunent ?

MR KIM (Objection. Characterization of the
docunent being "effective.” [It's unclear what that neans.

HEARI NG OFFI CER WALLACE: Overrul ed.

THE WTNESS: | have not -- | think it's --
investigated the issue of what authority is behind those
docunents. | was asked the question of whether they were
adopted. And certainly they were adopted. They certainly
aren't rules either.

BY M5. ANGELO

Q Are any of those updates provided in this
Respondent's Exhibit 5 that's been offered by the Agency?

A No, they're not. This reflects a docunent as
of Cctober 1990.

Q You were asked sonme questions with regard to
cost effectiveness in making BACT, | believe it was,
determ nations. And you defined cost effectiveness in
response to a question, and | believe you eventually cane
down to defining it as cost per dollars -- cost per ton of
pol lutants invol ved.

Isn"t it true, M. Romaine, that cost

ef fecti veness does not relate to directly to the economnic
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viability of any particular control technol ogy?

A That's correct.

Q CGoi ng back to the U S. EPA draft gui dance which
you provi ded as Respondent's Exhibit 5, and your
indication that you relied on guidance, letters,
menor anda, policy nmenoranda. Do you also rely on U S. EPA
publi cations?

A In certain circunstances | would rely on U S.
EPA publ i cati ons.

Q W' ve given you a copy of Petitioner's Exhibit

126, M. Rommine. Do you recognize this docunent?

A Yes, | do.
Q Isn't this document a U S. EPA publication?
A Yes --

Q Wth regard to NOx control technol ogies for
Muni ci pal Waste Conbustors?

A Yes, it is.

Q You were asked a question about, | believe,
concerns that you had with regard to the use of tipping
fees in maki ng your anal ysis.

Are you aware that tipping fees are

di scussed in the New Source Perfornmance Standards for
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Muni ci pal Wast e Conbustors?

A I don't specifically recall that.

Q Have you read the New Source Performance
St andards for Munici pal Waste Conbustors?

A | have | ooked through it several tines, but |
have not read it in the sense of reading it straight
t hr ough.

Q Have you | ooked at the proposed New Source
Performance Standards for Minici pal Waste Conbustors, the
one that was published | believe in the Fall of 1994?

A Yes.

Q Do you recall that that proposal had any kind
of discussion of tipping fees and the effect of the
technol ogy proposed on tipping fees?

A | don't specifically recall that.

Q Isn't it true, M. Ronaine, that the New Source
Revi ew Wr kshop Manual that you indicated that you use and
rely on, indicates that technol ogies in application
outside the United States are considered to the extent
that they've been successfully denonstrated in practice on
full scal e operations?

A Are you referring to a specific page?
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Q Is it your -- You don't have an independent
recoll ection of that?

A I don't renenber the specific qualification as
denonstrated on full scale facilities.

| also don't remenber the context in
whi ch that statement was made and whet her that was a
statement with respect to the consideration of those
technol ogi es, or was that |inking together the first --
the inclusion of step one in the Top-Down anal ysis and
then step two of the Top-Down anal ysis to eval uate whet her
those technol ogies were, in fact, technically feasible.

Q I's it you understanding, then, that
technol ogi es shoul d be consi dered even though they are not
used in practice on full scale operations?

A Under the step one of the Top-Down analysis, it
woul d certainly be appropriate to include those
technol ogi es for evaluation. And, then, as part of step
two of the Top-Down analysis, to determ ne whether, in
fact, those technol ogi es shoul d be consi dered feasible or
not .

Q Woul d you al so di sagree that technol ogi es which

have not yet been applied to or permtted for full scale

Sally A CGuardado, C.S.R * (708) 479-6664



2578
operations need not be considered avail abl e?

A I don't think I can agree with that statenent,
as it doesn't explain what basis is being used for the
denonstrati on.

The other fact to consider is, in fact,
technol ogy transfer.

If the narrow distinction was being drawn
between a particul ar technol ogy not having been applied on
exactly that type of unit, certainly I would not allow

that concl usion to be drawn.

Q I guess I'mnot sure, | believe, | have an
answer .
Do you disagree with that statenent?
A I think I have to.

Q You think you have to.
M. Ronmaine, you didn't take any
chem stry as an undergrad, did you?
A No, | did not.
Q And you're not a chemst?
A No, |'m not.
Q How many peopl e do you supervise in your New

Source Review Unit?
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None, directly.

The unit is just yourself?

> O >

That's correct.

Q You gave us sone coments about em ssion |evels
that you had observed in the application of SEMASS and
certain other conmbustors, | think you al so nentioned

Greater Detroit and Md Connecti cut ?

A That's correct.
Q Isn't it true, M. Ronmaine, that em ssion
| evel s have to be -- emission | evels set as standards have

to be conplied with a hundred percent of the tine?

MR KIM ojection. That calls for a lega
concl usi on.

HEARI NG OFFI CER WALLACE: First of | didn't quite
catch all your question. The emi ssion?

M5. ANGELO The enmission levels set as standards.

MR KIM It's also a vague question in that there
is no foundation as to what emi ssion |levels she's
referring to as applied to what type of facility or what
operati on.

M5. ANGELO  Any kind of em ssion |evel.

HEARI NG OFFI CER WALLACE: Overrul ed.
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THE WTNESS: No. As a practical matter they don't
have to be.

BY M5. ANGELO

Q If they were to be set in a permt as a permt
condition, wouldn't they have to be conplied with a
hundred percent of the time?

A As a practical matter, no.

As a regulatory matter, if they were not
conplied with a hundred percent of the tinme, a source
woul d be subject to enforcenent for those periods of time
in which they were in conpliance.

Q So to avoid regulatory enforcenent, the source
has to be in conpliance?

MR KIM Again, objection. These are all |egal
gquesti ons.

HEARI NG OFFI CER WALLACE:  Overrul ed.

BY M5. ANGELO

Q A source has to be in conpliance --

MR KIM I'msorry.

BY M5. ANGELO

Q -- all the tine, is that not correct,

M. Ronmi ne?
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THE W TNESS: What was the question?

MR KIM | apologize for interrupting you, M.
Angel o.

BY M5. ANGELO

Q In order to avoid regul atory enforcenent, a
source has to be in conpliance with its applicable
l[imtations all the time, does it not?

A If it's not in conpliance 100 percent of the
time, it certainly experiences the risk of regulatory
enf or cenent.

Q And isn't it true that in setting em ssion
l[imts for a source, that it's appropriate to set that
limt at a level higher than the em ssion rate that m ght
have been achi eved over a limted period of tine?

MR KIM ojection. |It's unclear what type of
em ssion limts she's tal king about, in what context as
far as what regulatory basis or what period of tine.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: It may be. It may not be.

BY M5. ANGELO

Q Did you give me a different answer in your

deposi tion?
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A I think | gave you a nuch | onger answer in mny
deposi tion.
Q Well, do you recall being deposed?
A Yes. The answer | gave in ny deposition, as
recall it, is you have to account for variability.

If in fact you don't have confidence that
that short-termtest is indicative of |ong-term
performance, then you have to account for long-term
per f or mance.

Q And i ndeed when you were asked a question --
And |'m at page 227, |line 23.
"I's the emission limt normally
hi gher than the em ssion rate that m ght

have been achi eved over a limted period

of tinme?"
Your answer at that tinme was "yes," was
it not?
A Yes. | would agree with that previ ous answer.
Q M. Romai ne, we've handed you, | hope, a copy

of Petitioner's Exhibit 37, which was the fax to M. Jim
Cobb from Gary Pierce on Decenber 19, 1994.

Do you see that docunent in front of you?
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A Yes, | do.

M. KIM Objection. This docunent was never
di scussed during the course of Direct.

M5. ANGELO It's directly relevant to the
di scussion M. Romai ne had on his Direct testinony about
how you set emission limts and what emssion linmt was
appropriate in light of the test results that
wer e achi eved.

HEARI NG OFFI CER WALLACE: Conti nue.

BY M5. ANGELO

Q You woul d agree, would you not, M. Ronaine,
that this document, in particular the discussion in this
docunent that begins at page Bates 21, is relevant to the
question of the emission limt that should be set for
di oxin, furans and mercury for the WBREC facility?

A No, | would not.

Q Did you give me a different answer at your

deposition, M. Ronaine?

A | hope not.

Q I"'mreferring to page 233, at line 3. And at
the time of the deposition, | believe this docunment was
Exhibit 41.
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At that time, M. Rommine, were you asked
and did you give the followi ng answer to this question at
the time of your deposition:

"I would like you to | ook again,

just a little bit, at Exhibit 41. And I'm
going too point you in particular to pages
21 through 23."
And | think if you will |ook at pages 21
through 23 of Exhibit 37, that's in front of you, you'll
see that those are the sane pages.
"I'f you recall it was the fax from
M. Pierce to M. Cobb on Decenber 19th.
If you could just read through that
quickly and tell nme if what is in that fax
responds to or provides information that
is relevant to the issue of the
meani ngf ul ness of the enissions test data
that is belowthe emissions limts -- that
is belowthe emissions linmts that was
bei ng proposed by WSREC?"

Pause. W tness perusing docunent.

"THE WTNESS: | woul d agree that
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the material is certainly relevant to the
i ssue.”
Were you asked that question and did you
gi ve that answer --
A Yes, | did.
Q -- on the occasion of your deposition?
A That was a discussion that was with regard to
the dioxin/furan linits.
Q And did | ask you about mercury, is that the --

A Yes, you did.

Q I"'msorry if | was overbroad in ny question.
A Uh- hum
Q So you woul d agree that this material is

rel evant to the issue of dioxin/furan limts?

A Yes, | woul d.

Q And it's correct, is it not, M. Ronmaine, that
you can't recall whether or not you considered the
information in this Petitioner's Exhibit 37 on or prior to
February 27t h?

A I think what | indicated in the previous
statement was that | cannot specifically recall whether |

re-reviewed it in the tine frame of February 27th.
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I do recall having | ooked at it in the
time period of Decenber when it was submitted to us.

Q Is that the answer that you gave to us at your
deposition?

A | don't believe so

Q So at that tinme of your deposition you told us
that you had not -- couldn't recall whether you had
considered this information on or prior to February 27th,
did you not?

A In the context of that deposition, answering
that question, yes.

Q D d you, during any of your conversations wth
the people fromWREC, or did anyone else with the Agency
during any of the neetings which you attended, tell the
peopl e from WSREC that they should get cost quotes to nake
their application a stronger application?

MR KIM ojection. Lack of foundation. There is
no dates. No parties fromeither side. It's unclear when
t hese meetings woul d have taken pl ace.

M5. ANGELO It doesn't matter when they took place.
And I'masking if he set it at any tine and | then I'll be

happy to pin down the tine and the individuals present.
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HEARI NG OFFI CER WALLACE: Overrul ed.

THE WTNESS: | don't recall.

BY M5. ANGELO

Q Do you recall having a neeting with the people
from WBREC i n Novenber of 1994?

A I don't specifically recall that neeting, no.

Q Do you generally recall that neeting? | don't
know what your term "specifically" neans.

MR KIM ojection. | think he just answered the
questi on.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE W TNESS: The practice that had been established
is when we sent an NO to WBREC, Gary would conme and tal k
about it. So, | believe there was a neeting in that tine
frame.

BY M5. ANGELO

Q Do you have any recollection of talking to
WSREC i n that meeting about the desirability in the view
of the Agency of obtaining cost quotes of the equi pnent
that was bei ng di scussed?

A | don't --

MR KIM ojection. He stated he didn't have any
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recol l ection of the neeting itself, nuch | ess any content
that was di scussed during the neeting.

M5. ANGELO He testified, | believe, that he
recalls that there was a neeting during that tinme frane.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: | don't recall.

BY M5. ANGELO

Q You testified with regard to test data for
certain sources including, for exanple, test data for
sources controlling dioxin/furan emn ssions.

Wre you, in that testinony, relying on
information that was supplied in the application?

A Yes, | was.

Q Were you relying on anything el se beyond the
application?

A No.

Q You also, | think, testified about fixed carbon
beds being used in Europe. Was your information about
that, also, fromthe application?

A In terms of ny statenents, it was based on the
application. | have not bothered to renenber whether

there were ot her independent evidence confirmng that
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fixed carbon beds were al so being used there.

Q But your statement here relied on the
appl i cati on?

A That's correct.

Q You al so, | believe, tal ked about activated
carbon duct injection being used on Minicipal Waste
Conmbustor facilities in the United States.

Isn't it true that all of those
facilities are mass burn facilities?

A In ternms about the data that | was referring
to, that is correct.

Q You al so testified that the application stated,
| think this was with regard to SCR, that it was generally
recogni zed as nore effective and that the application
confirnmed that for MACs.

Do you know where in the application
that's stated?

A | can't point to a specific sentence in the
application that nmakes that statement. But, in terms of
the variety of data presented for Minicipal Waste
Conbustors in the application, that's the conclusion that

appears to be presented by that data.
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Q That's the conclusion that you drew?

A That's the conclusion | drew, yes.

Q Can you tell me which -- | don't want to have
you spend a lot of tine going through papers here, but can
you tell ne which docunment of the application you were
referring to in nmaking that statenent?

A It woul d have been the specific discussions
with regard to whether SCR or SNCR is appropriate to be
used for LAER

It was addressed very generally in the
Cct ober submission. There was a much nore detail ed
response to our Notice of |nconpleteness in the Novenber
submni ssi on.

Q So you were relying primarily on the October
and Novenber submi ssions?

A Yes.

Q But primarily on the Novenber subm ssion?

A That's correct.

Q And you woul d agree that that |anguage does not
appear in the docunment in that form but that's just the
concl usi on you drew?

MR KIM hjection. He answered that question
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three questions ago.

HEARI NG OFFI CER WALLACE:  Sust ai ned.

BY M5. ANGELO

Q You also referred to, | believe, the Mercer
County data estimated annual costs in the Novenber
application and, | believe, indicated that you had
determned that the Mercer County facility would be
neeting a limt of 60 parts per mllion?

A | believe that's correct.

Q The 60 parts per million was an assumed nunber
for purposes of that cost quote, was it not?

MR KIM ojection. To borrow an objection from
earlier this norning, the docunment speaks for itself.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE W TNESS: The 60 PPM was the assunption for the
em ssion |level reflected by that cost quote.

| don't have basis to say whether it was

assunption or not. But certainly, I'massumng that it
was the emission limt.

BY M5. ANGELO

Q You are not aware of any vendor guarantee of

any kind that backs up the 60 part per mllion nunber for
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that installation of SCR at that facility?

A No, |'m not.

Q Indeed, isn't it true that Mercer County uses
SNCR?

A | don't know.

Q So you don't know actually what the [imt that
a-- what limt is in place in Mercer County, do you?

A That's correct.

Q Wth respect to BACT and the New Source
Performance Standards, isn't it true that in the Robbins
Air permt issued by the Agency, the Agency set a
dioxin/furan limtation at the sanme | evel as was proposed
in the proposed NSPS?

MR KIM ojection. The Robbins permt was never
di scussed during the Direct Examnation. |It's outside the
scope.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE W TNESS: Yes, it is.

BY M5. ANGELO

Q Isn't it true, M. Romaine, that you no | onger
revi ew nost construction pernmits that come into the Air

Bur eau?
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MR KI M bj ection. Rel evance.
HEARI NG OFFI CER WALLACE: Overrul ed.
THE WTNESS: | never reviewed nost of them
I"'mno longer involved in the supervisory
revi ew of nost construction permts prior to issuance.
BY M5. ANGELO
Q | should have used the term "supervised."
Exerci sed a supervisory role in connection with nost
construction permts.
If | had rephrased the question, that
way, would | have been nore correct?
A Yes.
HEARI NG OFFI CER WALLACE: |'msorry. Just so it's
clear, why don't you say it again.
M5. ANGELO Say it again that way?
BY M5. ANGELO
Q Isn't it true, M. Romaine, that you no | onger
exerci se a supervisory function with respect to nost
construction permts that come into the Air Bureau?
A That's right. | don't get involved in the
majority of the construction permt applications.

Q And isn't it true that the reason that you no
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| onger provide that role, is that you didn't have the time
to do that?

MR KIM Again, objection. This is outside the
scope and | don't see howthis is relevant.

M5. ANGELO It has to do with his qualifications.

HEARI NG OFFI CER WALLACE: Yes. You've offered him
up as an expert and | think this can get into that.

So the objection is overrul ed.
THE WTNESS: That's corrects.
My time is too valuable. It should be

concentrated on the nore significant applications.

BY M5. ANGELO

Q And isn't it also true that your revi ew was
del aying the expeditious return of information to the
anal yst?

MR KIM ojection. That's a characterization on
the part of M. Angelo.

BY M5. ANGELO

Q I"'mafraid it's not.

HEARI NG OFFI CER WALLACE: |'msorry. | was trying
to think. Overruled.

Go ahead and answer the question.
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THE WTNESS: That's correct. For routine matters,
ny review was not contributing anything to the process.

BY M5. ANGELO

Q And, indeed, was del ayi ng the expeditious
return of information to the analyst, was it not?

A That woul d happen at tines, yes.

HEARI NG OFFI CER WALLACE: What ?

THE W TNESS: That did happen. | agree.

HEARI NG OFFI CER WALLACE: |'msorry. | missed
sonething. Did you say on this project or did you just
say on projects?

M5. ANGELO On projects.

HEARI NG OFFI CER WALLACE: On proj ects.

M5. ANGELO | have no further questions.

M5. KROACK: | just have a few

HEARI NG OFFI CER WALLACE: Redirect?

M5. KROACK: Just a few

REDI RECT EXAM NATI ON

BY M5. KROACK

Q M. Romai ne, you were asked about updates that
ef fect Respondent's Exhibit 5. Are you aware of any

updates that, as that term has been used, in copies of
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U S. EPA policies, correspondence of policies or findings
on ot her cases that woul d change what's stated in that
docunent ?

A Yes, | am

M5. ANGELO  Objection. Overbroad. Anbiguous.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: Yes, | am

BY M5. KROACK:

Q And can you descri be those?

A VWl l, the one that specifically cones to mnd
inthis circunstance is the U S. EPA s further guidance on
federal enforceability for exhaustives.

Q Anything el se that you can think of?

A None that are relevant to this matter.

Q Wien you were asked whet her the cost
ef fectiveness relates to economic viability of any control
technol ogy, you responded that you agreed with that
st at erent .

Wiat did you nean?
M5. ANGELO  Obj ection. Anbi guous.
HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: That in the permitting of air
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pollution control sources | did not consider the economc
viability of the project as a whole.

The economic viability of projects isn't
somet hing that the Agency is charged to protect. The goa
of the Agency is to evaluate projects against the
applicable Air Pollution Control Regul ations where, with
respect to those projects, some projects are viable and
some aren't.

BY M5. KROACK

Q Wth respect to Petitioner's Exhibit 126. |
think you have that in front of you, correct?

A To your know edge, did you receive that
docunent on or before February 27th, 19957

A Not to my know edge.

Q Ckay. Wth respect to -- There's a publication
date of Decenber 1994.

Based on your understandi ng of how these
types of docunents generally come to the Agency, when do
you -- what is the normal process for how this docunment
cones into the Agency?

M5. ANGELO  Foundation. And | think it assumes a

ot of facts that we haven't had any di scussion on

Sally A CGuardado, C.S.R * (708) 479-6664



2598

HEARI NG OFFI CER WALLACE:  Sust ai ned.

BY M5. KROACK

Q You were asked whet her enission |evels set at
standards must be conplied with a hundred percent of the
tine.

My question is, how does a permttee
denonstrate whether they're conplying with an em ssion
l[imt in their permt?

M5. ANGELO Objection. Conpound and calls for a
narrative. Al so beyond the scope.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: In conpliance with an em ssion
limtation, the permt may be determ ned by a nunber of
nmeans, dependi ng on what that emission limtation is, in
the first place. What the technol ogy is.

The nost authoritative deternination of a
conpliance with an emssion limt is, in fact, by
em ssions testing. Actually going in and neasuring the
concentration of the pollutants and the exhaust gases from
the facility. For certain pollutants, continuous em ssion
nonitoring can also be used to formthat evaluation on a

conti nuous basi s.
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There al so may be inferences with regard
to maki ng conpliance based on how equi pnent is being
operated. So that if equipnent is not properly -- not
bei ng operated in a proper manner consistent wth norma
practice, it may be assuned that a source is out of
conpl i ance.

So, to maintain equi prent and operating
it within normal parameters, is also a nmeans that a source
uses to denonstrate conpliance or non-conpliance

M5. ANGELO May | just interrupt? | mssed a word.
| don't know whether it was an inportant one or not. But
you said -- if | may, the witness said sonething, there
may al so be, and there was a blank on ny paper, based on
how t he equi pment was oper at ed.

HEARI NG OFFI CER WALLACE: M. Rommine, do you

r emenber ?
THE WTNESS: | believe | said inference. Inference
and indication. It's not a definitive statenent of

whet her a source is in conpliance or not, but as a piece
of information that could be relied upon
M5. ANGELO "Inference" is what you're saying?

THE W TNESS: Correct.
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M5. ANGELO  Thank you.

BY M5. KROACK:

Q You were asked about activated carbon duct
injection used in the U S. and you responded those were
all mass burn facilities.

I n your understandi ng, opinion, would you
expect simlar or better emission rates for dioxin and
furan with respect to RDF facilities with the use --

M5. ANGELO  Obj ecti on.

BY M5. KROACK:

Q -- with the use of activated carbon injection?

M5. ANGELO Objection. Qutside the scope. It's
outside the scope of the Direct, even. It's also outside
hi s experti se.

M5. KROACK: It may be outside the scope of the
Direct, but Ms. Angel o asked on Cross about activated
carbon duct use in the U S., and wasn't that all on mass
burn facilities. And |I'mjust exploring that.

M5. ANGELO No. My question related sinply to the
kinds of facilities on which it was used.

HEARI NG OFFI CER WALLACE: You tailed off.

M5. ANGELO It was directed solely to the kinds of
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facilities on which it was used as to which M. Romai ne
had testified.

HEARI NG OFFI CER WALLACE:  Sust ai ned.

BY M5. KROACK

Q M. Ronmine, does the fact that a facility is a
mass burn facility, affect or inpact the effectiveness of
renmoval for a particular pollutant, when using activated
carbon duct injection?

M5. ANGELO Objection to his area of expertise.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: It might have an effect. Yes.

BY M5. KROACK

Q Woul d you describe that effect?

M5. ANGELO  Sane obj ecti on.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE W TNESS: The effectiveness of a technol ogy or
not, on control technol ogy, depends on the amount of
pol lutants entering that device. Accordingly, the type of
technol ogy generating em ssions does have a role in what
will be measured as the effectiveness of the contro
technol ogy. That means that if you are going in with a

| ow concentration of it in the mddle, my in fact be into
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the inlet of a device, you may not show as high an
efficiency in terns of percent renoval. You may still
show a reduction across the control device.

So, it will have an inpact on what the
nmeasured efficiency of the control device is. |t doesn't
necessarily show that the addition of that technol ogy
woul d not act to control enissions.

BY M5. KROACK:

Q Wuld it affect the emi ssion rate?

A Yes, it woul d.

Q And can you describe that?

M5. ANGELO  Same objection as to experti se.

HEARI NG OFFI CER WALLACE:  Overrul ed.

THE WTNESS: The function of activated carbon is to
coll ect and renove a contaminant fromthe Air stream And
the addition of activated carbon would function to coll ect
and renove dioxin, furan, nmercury fromthe air stream
The extent of that renmoval mght vary, but the general
princi pal would be the sane. You might get very little.
You might get a lot. But it would be acting as a further
control neasure.

BY M5. KROACK:
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Q Wth respect to the Robbins permt for the
Robbi ns Resource Recovery facility, do you know when the
Agency issued its permt?

A I'n June of 1990.

Q And with respect to your review of permts, do
you participate in the review of nobst construction pernmts
that include PSD New Source Review or NSPS issues.

A | participate in the review of nobst projects
that involve PSD issues.

| certainly get involved in the nore
significant New Source Revi ew applications.
Most NSPS projects, at this point, are
consi dered routine and | do not get involved.
(Wher eupon, a discussion was held off
the record.)

HEARI NG OFFI CER WALLACE: Back on the record.

M5. KROACK: | have no further questions.

HEARI NG OFFI CER WALLACE: Recro0ss?

(Pause.)

HEARI NG OFFI CER WALLACE: Are you still discussing

whet her you have any Recross?

M5. ANGELO | think | have one. Maybe one snall
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quest i on.
RECROSS- EXAM NATI ON

BY MS. ANGELO

Q I had asked you a question, M. Ronmai ne, about
cost effectiveness, and whether it wasn't true that cost
ef fecti veness had no relationship to economic viability,
and you agreed with that.

M ss Kroack canme back, asked you to
explain that answer, and you said that you had given that
answer, because, | believe -- | don't want to misstate --
that economc viability is not to be considered in the
determ nations that you were making.

| want to go back to ny origina
question, however.

Irrespective of whether or not you
bel i eve whet her or not econonmic viability is a
consideration, isn't it true that cost effectiveness of
the technology, in and of itself, does not relate directly
to the economic viability of a particular facility?

A That's correct.
M5. ANGELO  Thank you.

HEARI NG OFFI CER WALLACE: M. Ronmi ne, before you
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| eave, if you could, just for the Hearing O ficer, give us
on -- try to explain the relationship or the overlap
bet ween BACT or LAER? | nean, you said sonethi ng about
BACT can be LAER Didn't you?
THE W TNESS: Yes.
MR. MERRI MAN:.  Just a sinple question.
Ms. ANGELO  Very net aphysi cal .
MR KIM Gary's running for cover.
HEARI NG OFFI CER WALLACE: |Is it, apparently, not a
very short answer?
THE W TNESS: Yes.
Nobody can object to your questions.
I will give you sort of a general --
HEARI NG OFFI CER WALLACE: Well, actually ny question
is, why did you say BACT is LAER or BACT can be LAER?
THE WTNESS: Both of these are case -- You know,
BACT is a case-by-case determination. LAER is a
case- by-case determ nation.
You may cone up with a circunstance where
BACT and LAER case-by-case determinations result in the
same conclusion. |In that case, LAER would be the sanme as

BACT. BACT would be the sane as LAER
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There may be circunstances where LAER
results in sonething nore stringent, than what is
determ ned to be BACT.

HEARI NG OFFI CER WALLACE: Ckay. That was sinple

enough.
Thank you.
You may step down.
THE W TNESS: Thank you
(The wi tness was excused.)

HEARI NG OFFI CER WALLACE: M. Kin?

MR KIM M. Hearing Oficer, | believe that is the
| ast of the witnesses we would call on Direct on our case
in chief.

Before we would rest, we did have sone
t hi ngs, housekeeping matters, that we do want to rai se.
And you can take themup now, | suppose, or at the
concl usion of the hearing. But we wanted to nmake sure we
rai sed the issues.

And we woul d also, like, | guess, get
sone kind of idea as to who and how many -- | guess who
woul d be called tonorrow as a rebuttal w tness, and

don't know, if it's at all possible, an expectation as to
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the tinme that that might take so we could possibly
coordi nate sone schedul es
HEARI NG OFFI CER WALLACE: First things first. What
matters did you want to bring up?
MR KIM Well, there's a-- I"Il tell you. 1 wll
go through ny laundry list and sone of these, are,
obvi ously what we woul d di scuss at the close of rebuttal.
But we had sone concerns as to briefing.
Qoviously, a briefing schedule will have to be worked out.
W have sone considerations we wanted to

raise as to the tinme of the Agency's preparation of the

brief.

W feel it would be appropriate to allow
slightly longer tine for the Agency's reply -- or response
brief, insofar as WSREC -- well, Petitioner in this case

-- the Petitioner in permt appeals has an opportunity to
file two pleadings. W have just the one. So we would
li ke to nake sure we have as nuch tine as possible to get
our one bite of the apple in.

Al ong those lines, as to briefing, when
you do set the briefing schedule, we would ask that the

mai | box rul e not be applicable and that briefs be due on
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the date that the briefing schedule sets. And,
furthernore, that as far as delivery of those briefs, one
copy be provided both to the Attorney Ceneral's office

here in Chicago and also to the Agency's offices in

Springfield.

There are, | believe, two protective
orders that are still in effect.

W woul d certainly ask that those remain
in effect until the Board have an opportunity to -- had an

opportunity to consider themand make a ultimate ruling.
Certainly as to the docunent that's been identified as the
Mat hur menmorandum and also to the permt appeal -- |'m
sorry, the permt nanuals and the adm nistrative manua
for the Bureau of Land.

Al'so, along the lines of a Protective
Order, we would ask that an order be entered such that
neither party would be allowed to initiate or propound
di scovery during the period of briefing, discovery in the
second set of appeals, 96-155 and 156, such that the
parties would be allowed to focus primarily upon the
briefing of this case.

The Agency is still working under the
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time deadline for the filing of whether there's a second
case anyway, so we already have that obligation. But, we
woul d ask that both parties be -- essentially a noratorium
be set in place until after the briefing schedule is run,
bef ore any di scovery coul d be propounded.

Let's see.

| believe that the only other requests
that we wanted to bring to your attention would be
resolution of any pending natters as to pending notions
that woul d be before the Hearing O ficer and exhibits that
have -- where the ruling for admttance of those exhibits
has been deferred.

And | wanted to nmake sure we've raised
these before we rest our case. You can address them now
or, | suppose, tonorrow at the end of rebuttal. | just
wanted to make sure we got these out.

HEARI NG OFFI CER WALLACE: Thank you.
Do you wish to say anything right now?
M5. ANGELO | prefer to -- | nmean, as to sone of
the matters, | have to |l ook at a cal endar anyway to figure
out what's going on and it seens better to wait unti

tonorrow to deal with them
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HEARI NG OFFI CER WALLACE: Al right.

In terms of rebuttal, we are going to

break today. Unless you want to put soneone on today?

M5. ANGELO No. W do have to break

HEARI NG OFFI CER WALLACE: All right. And are you --
Wl you be ready to proceed tonorrow?

M5. ANGELO Yes. What | anticipate tonmorrow is
that we'll put M. Pierce on

W need to go back and talk to
M. Richardson about his schedule, so | can't -- |'mnot
in a position to say today, yet, when we would be able to
put himin or if we need to.

As far as howlong M. Pierce will be
tomorrow, we can't imagine that it would take nore than an
hour, hour and a half.

HEARI NG OFFI CER WALLACE: For your Direct?

M5. ANGELG  For our Direct.

HEARI NG OFFI CER WALLACE: All right. In terms of --
Maybe we shoul d deal with sone of this right now since we
actual ly have spare tine.

Petitioner's Exhibit 30, | have reserved

ruling on. And the Agency's objection was that this was
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unsi gned; is that correct?
MR KIM That's correct.

And, | guess, to go through it, we
believe certainly it was unsigned. W believe it was
never sent. And we don't believe it's relevant to the
case at hand.

M5. ANGELO This was covered in the Request to
Admit Number 7.

HEARI NG OFFI CER WALLACE: Okay. Petitioner's
Exhibit 30 is adnitted

(Sai d docunent, heretofore nmarked
Petitioner's Exhibit No. 30 for
identification, was admitted into
evidence, to wit, as follows:)

HEARI NG OFFI CER WALLACE: The next one | show is 32.
February 1st meno from M. Desai to M. Cobb. "The final
draft permit nmust be errorless," et cetera.

MR KIM |'msorry. | believe the Agency's
obj ection on that docunent was that it was irrelevant. |
don't believe there is any testinony that's been provi ded
as to this.

M5. ANGELO |I'msorry. | didn't hear.
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MR KIM | stated, I'msorry, | wasn't aware of any
testinmony that has been elicited since the tine you
reserved your ruling that would have changed -- that woul d
have added any additional relevance.

HEARI NG OFFI CER WALLACE: (kay. Petitioner's
Exhibit 32 is admitted.

(Sai d docunent, heretofore narked
Petitioner's Exhibit No. 32 for
identification, was admitted into
evidence, to wit, as follows:)

HEARI NG OFFI CER WALLACE: The next one | show is 35,
a meno from Ri ch Hodges to Ji m Cobb.

MR KIM There again, the Agency's position was
there was no relevance to this docunent. There was no
testinony as to the contents of the docunent.

M5. ANGELO Well, it went to Cobb, the permt
reviewer. |t denonstrates, | think, consistent with all
the rest of the testinony in the case, that all the way up
until February 22nd, the Agency was on track to issue
these Air permts. February 22nd and beyond.

February 23rd, seens to be the day everything fell apart.

M5. KROACK: M. Hodges isn't a permt analyst.
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He's nerely an AQPS Section and reviewed the permt with
respect to whether they conplied with that portion. W
haven't raised that in our denial. W're not alleging
that they didn't conply with the Air Quality Mdeling
Requi renment s.

HEARI NG OFFI CER WALLACE: This just goes to
nodel i ng?

M5. ANGELO M. Singer remnds ne that this is one
of the very few things that was included in the origina
record filed by the Agency.

HEARI NG OFFI CER WALLACE: All right.

M5. KROACK: It is in the record. W agree.

HEARI NG OFFI CER WALLACE: In that event, it's in
there anyway, so | would adnmt it as an exhibit.

Petitioner's Exhibit 35 is admtted.
(Sai d docurnent, heretofore nmarked
Petitioner's Exhibit No. 35 for
identification, was admitted into
evidence, to wit, as follows:)
HEARI NG OFFI CER WALLACE: The next one | show is 39?
M5. KROACK: That's the discussion we had this

norning and | believe testinmony has established that the
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creation date was June 15th, 1995, four nonths --

HEARI NG OFFI CER WALLACE: The Agency objected to
this; is that correct?

M5. KROACK: W objected to it because we didn't
believe it was created before February 27, 1995, and
that's what M. Cobb was testifying to this norning.

HEARI NG OFFI CER WALLACE: Ckay.

M5. ANGELO M. Hearing Oficer, as you can tell
fromour discussion this norning, the testinony of
M. Cobb was inconsistent with what he had told us before
about this.

W do think it's curious that we suddenly
have a way of identifying a date on this docunent even
t hough when we were asking about dates earlier we were
told there was no way to do it.

It's clear that the document summarizes
material that was available as of the tine of the permt
application in Decenber '94 and shoul d have been
consi dered by the Agency, whether or not it was.

And M. Dinond can provide for you the
coments that were nade by Dr. Reed on this docunent who

indicated that it was sonething that he had considered in
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this review

MR. DI MOND: Looking at --

HEARI NG OFFI CER WALLACE: That's --

M5. KROACK: Can | respond?

HEARI NG OFFI CER WALLACE: You're looking at his
deposition, right?

M5. ANGELO That's right.

HEARI NG OFFI CER WALLACE: That's outside the record.

M5. ANGELO If we need to, we will call himand
have hi msay the sane thing.

HEARI NG OFFI CER WALLACE: | don't want M. D nond
reading the deposition into the record at this point.

M5. KROACK: Could we just respond very quickly?

HEARI NG OFFI CER WALLACE:  Yes.

M5. KROACK: We object to that docunment because we
now can establish when it was created and, additionally,
the handwitten notes on it are Hank Nauer's who was not
called to testify with respect to those handwitten notes.

Secondly, the docunent that it sumarizes
is Petitioner's Exhibit 126, which you've previously
admitted into the record, and that docunent if you apply

Ms. Angelo's with Best Evidence Rule, is the docunent that
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they need in the record, if they feel that they need it.

HEARI NG OFFI CER WALLACE: [I'mgoing to admt the
exhibit to the extent that it goes to M. Cobb's
credibility.

M5. KROACK: | don't believe M. Cobb ever testified
he coul dn't establish when that docunent was dated. He
said he did not recall. It was M. Harnon who said he
couldn't date his documents.

HEARI NG OFFI CER WALLACE: W thout arguing what's
back three or four hearing dates ago, or even what
M. Cobb said, today, | think that it's been properly
established as going to that credibility in the hearing.

MR KIM So, as a matter of clarification, you are
admitting this, not as to the substance of the docunent
itself, but rather as to, again, |like you said, the
question as to M. Cobb's testinobny as to date of
preparati on?

HEARI NG OFFI CER WALLACE: Well, I"'madmtting the
docunent. And if --

MR KIM | thought you were doing it for a limted
purpose. That's why | was trying to flush that out.

HEARI NG OFFI CER WALLACE: It certainly is
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adm ssible, I think, as a docunment that he acknow edges
preparing. Wether the information is valid, based upon
the ot her docunent, that's a different story.

But, I think, it's certainly adm ssible.

MR KIM One last question then, before we
concl ude, about that.

Does the admission -- Are we to take the
adm ssion of that document as a finding on the part of the
Hearing O ficer as to the credibility of M. Cobb's
testi nony?

HEARI NG OFFI CER WALLACE: Not at this tine, no.
MR KIM Thank you
(Sai d docunent, heretofore narked
Petitioner's Exhibit No. 39 for
identification, was admitted into
evidence, to wit, as follows:)
HEARI NG OFFI CER WALLACE: Petitioner's Exhibit 57
and 58 are these nmanual s.

I"'mgoing to admt both of those.

guess | would renew -- | haven't changed it, so the
Protective Order concerning those two is still in effect.
M5. ANGELO | think there was only a Protective
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Order on the one. AmI| wong on that?

MR KIM | believe we have al ways taken the
position that both docunents need to be protected.

HEARI NG OFFI CER WALLACE: That was my under st andi ng.

M5. ANGELO | think --

MR SINGER  That's right.

HEARI NG OFFI CER WALLACE: | caution the Agency, once
we drop these into the record, they are public docunments
and there is no, you know, --

MR KIM | think we appreciate and recogni ze the
limts of the Protective Order.

HEARI NG OFFI CER WALLACE: kay. So 57 and 58 are
adm tted.

(Sai d docurent, heretofore narked
Petitioner's Exhibit No. 57 & 58 for
identification, was admitted into

evidence, to wit, as follows:)
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HEARI NG OFFI CER WALLACE: Petitioner's Exhibit 73 is
"How does the waste-to-energy stack up.”

M5. ANGELO This was, | believe, provided by the
Agency in one of its supplenents to the record.

Sorme of us seemto renenber it's from
M. Romaine's office.

HEARI NG OFFI CER WALLACE: The pil es.

M5. KROACK: Actually, | believe that one was part
of M. Cobb's.

MR ROVAINE: | gave it to him

M5. KROACK: There you go.

M5. ANGELO So, if it was provided by M. Cobb,
then, it clearly, as far as we know, canme from what was
viewed as the record fromthe very begi nning of the
process.

M5. KROACK: | don't think there has been any
testinony to that and no one testified as to the contents
of the article, but we did include it in our discovery,
and, then, subsequently, put all this stuff in discovery
into the record

HEARI NG OFFI CER WALLACE: All right. Do you stil

object to the admi ssion of Petitioner's Exhibit 73?
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M5. KROACK:  Yes.

MR KIM Rel evance.

M5. KROACK: Rel evance.

HEARI NG OFFI CER WALLACE:  Ckay.

M5. ANGELO If you would like nme to address the
rel evance, | can.

HEARI NG OFFI CER WALLACE: No. That's all right.

I"'mgoing to admit it for whatever it
m ght be worth.
(Sai d docunent, heretofore nmarked
Petitioner's Exhibit No. 73 for
identification, was admitted into
evidence, to wit, as follows:)

HEARI NG OFFI CER WALLACE: | show t he next one as
being Petitioner's Exhibit 112.

MR KIM The Agency's position on that docunent, |
believe, that it was an unsigned docunent and we don't
feel -- it's, as such and by the content, not relevant to
t he case.

M5. ANGELO |'msorry. "Unsigned" | heard, but
what was the rest?

MR KIM Unsigned docunent, and because of that and
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the contents of the document, we do not feel it is
rel evant to the case
M5. ANGELO Well, the contents, | think, are right
on rel evance.

Thi s acconpanied the letter that went to
-- This was sent at the same tine as the letter which went
to U.S. EPA which said this was a conplete application and
it meets all standards and we'd love U S. EPA' s comment on
it.

It's certainly relevant.

As far as the Agency's view about whet her
it was signed or not signed, | don't think that has
anything to do with the text. The fact it was prepared by
Don Sutton who said these things about the application.

MR KIM M. Sutton, | believe, testified that he
did not actually prepare that docunent. And, furthernore,
again, because it is an unsigned docunent, | believe,
actually, Ms. Angelo's statement that it was sent at all
is incorrect.

M5. ANGELO I'msorry. I'mtold that M. Cobb
prepared it for M. Sutton, so it's what M. Cobb is

saying, at this point in tine.
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MR KIM | don't believe there has been any
testinony established that that docunent was ever sent
fromthe identified originator to identified recipient.

M5. ANGELO It doesn't matter whether it was sent
or not.

MR KIM |'mjust responding to the statenment that
you made that it was sent at the sanme tinme of a different
docunent .

M5. ANGELO If | said that, | was m sspeaking.

| don't know that it's clear it was not
sent. But the fact that's inportant, | think, is that
this was prepared at this time for this purpose to notify
peopl e of the sending of a docunent to U S. EPA. And it
shows, just as we've said on other points, everyone on the
Agency was on track for issuing this permt up unti
February 23rd.

HEARI NG OFFI CER WALLACE: |'mgoing to admt it,
al though, again, | don't think that it says what you are
arguing, Ms. Angelo. But | will admt it into the record.

(Sai d docurent, heretofore narked
Petitioner's Exhibit No. 112 for

identification, was admtted into

Sally A CGuardado, C.S.R * (708) 479-6664



2623
evidence, to wit, as follows:)

HEARI NG OFFI CER WALLACE: Al right. The Agency had
one ot her.

MR KIM Is that the --

HEARI NG OFFI CER WALLACE: | showed the ordinance. |
was reserving ruling on the ordinance.

MR KIM [|'msorry. | was going to say along with
our argunments as to why that document should be adnitted
into evidence. It also represents a formal action taken
by an el ected body and, certainly, the Board, at the very
| east, would be able to take admi nistrative or judicia
notice at this tine.

M5. ANGELO Is this the ordinance we are talking
about now?

MR KIM Yes. Respondent's Exhibit 3.

M5. ANGELO | don't think the problemw th the
ordi nance is rel evance, because its clearly siting rel ated
and this is not a siting based deni al

| guess | would also add that if the
Agency intends to use this, and | don't know how t hey
intend to use it, but if they intend to use it in their

briefing to discuss siting, adequacy of siting and so
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forth, then, I think that use would be inproper. And I
don't know how to protect nyself fromthat, w thout trying
to figure out how to address whatever imagi nary issues
that there may be in there.

So, it certainly puts us in a difficult
spot to know what to do with an admtted docunent that has
not hing, apparently, to do with the denial. The scope of
the denial in this case

Wuld it be premature to ask how t he
Agency intends to use this?

MR KIM Well, | think it probably woul d.

HEARI NG OFFI CER WALLACE: Okay. M. Kim this
ordi nance at |east the docunent you submtted, is the
Village's approval of the siting application?

MR KIM That's correct

HEARI NG OFFI CER WALLACE: And, therefore, this
confers jurisdiction on the Agency to proceed per the
jurisdiction on the Board. Are you going to argue that
this ordinance is now inapplicabl e?

MR KIM No. No, again. And | understand that we
have had this discussion before.

The Agency's position is, it's not that
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the siting which was granted by the Villages of Sunmt or
McCook is deficient. Wat we are saying is that the
siting that those bodies granted is not sufficient when or
for the purposes that are being offered by WSREC
vis-a-vis their pernmt applications.

The siting approvals are fine. Wat we
question is, basically, what WSREC i s doing with those
siting applications.

And, obviously, the ordinance -- | agree
| don't think we are questioning the jurisdiction of the
Village of Summt to enter that ordinance. As a matter of
fact, we are saying that that was certainly -- we have no
probl emw th that.

W would like to, basically, use that
docunment as evidence of what the Village of Summt did do,
whi ch woul d be, in fact, grant the local siting requested.

M5. ANGELO What |'mhearing is that they intend to
use it to argue the scope of siting at this site, which is
not an issue that's been addressed at all in this
proceeding so far, and which, you know, if that goes in, |
don't know -- W have to respond to it.

| don't know what we would do to respond
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to it now, but it seens to ne that we have -- we cannot
| eave that sitting there.

MR KIM Well, again --

HEARI NG OFFI CER WALLACE: |'mcurious. How does the
Agency proceed with any permt application in a 172 case
without this to begin wth?

MR KIM W don't. As a matter of fact, the MCook
ordi nance, the corresponding ordinance is in the Land
permt application, so we don't need to worry about trying
to get that in, because that docunent has al ready been
admtted into evidence.

If, for sone reason, that, the Summit
ordi nance, had been included with the Bureau of Land
application, we wuldn't need -- we obviously, wouldn't
need to nake that request either.

They are generally considered to be part
of the application. Talking to you right now, | don't
know why that particul ar ordinance was not included in the
permt application. But, certainly the Village of
Mc Cook's was, appropriately so.

And the siting ordinance granted by the

Village of Summt provides the proof that we would, |
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agree, feel is necessary for us to consider the
application as one that had gone through | ocal siting.

What |' m saying, again, is -- And perhaps
it's afine line that's not appreciable. But what |'m
saying again is that our concern is not that the Village
of Summt did not grant -- did not follow the appropriate
steps as to their grant of local siting. That's not the
Agency's domain. It hasn't been for a long tine. And we
don't want it to go there.

Wiat we are saying is, WBREC s use of
that siting ordinance, the grant of local siting, is at
question in our mnd and we do feel that that is not
consi stent with what has been represented in the permt
application. And we would like to be able to use the
ordi nance to reflect what the l|ocal body, the local unit
of government did.

HEARI NG OFFI CER WALLACE: Ckay.

MR KIM Essentially, using that as the baseline.
HEARI NG OFFI CER WALLACE: Well --

MR KIM And again, | know, it is --

HEARI NG OFFI CER WALLACE: | think that that's not an

i ssue that is even before the Board and |'m not sure that
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it's an issue that can be placed before the Board.

Because this ordinance shows that siting
was done and, therefore, you' re going to argue sormething
conpletely different in the context -- not in the context
of a denial point and sonething that is essential being
rai sed now at the Board level. | don't --

MR KIM W are not trying to shoehorn that
application or that ordinance into our denial points.

W agree, acknow edge and certainly fee
restrained to the rel evant case |aw that states that the
Agency's denial points are framed by the denial letter.

HEARI NG OFFI CER WALLACE: All right.

MR KIM Wat we are saying is, there are other
i ssues outside of the denial letter which we feel are of a
speci al concern and raise, in our mnds, jurisdictiona
matters that nmust be placed before the Board in the event
that the Board asks the Agency to take sone action on
permtting.

This is exactly what happened in
Gigoleit. Wat we are trying to do is to forestall that
kind of thing by trying to raise the issue as soon as

possible, so we don't end up in a situation where this
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ki nd of issue comes up in what is, probably, an untinely
manner .

M5. ANGELO This is a permt appeal, and it's
subject to the scope set for permt appeals in the
statute. And what |I'mhearing is that sone way the Agency
believes it's appropriate to raise non-permt appea
issues in a permt appeal

| don't know that |'ve ever seen that
done before, but, it's inconsistent with the record that
it was before the Agency. |It's inconsistent with the
record to be provided to the Board.

| think the practicalities of what it
does to our situation denponstrate why it can't be the
ri ght approach.

It means that there is this document now
floating around in the record that the Agency is
apparently going to argue from that, | don't know, |'m
left to try and respond to, even though it was not part of
the denial, even though it was not part of the record, but
sonehow it's going to -- the Agency feels it's going to
bar the Board fromgranting the relief to which we believe

we're entitled.
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I"mjust not aware of any basis in |aw,
for saying, this is a permt appeal, and we know this is
not a denial point, but we want the Board to consider it
anyway. And it seens to ne that if they want to do that,
it's not appropriate to say, M. Hearing Oficer, make
this part of the record so we can do it

If they want to try and do that, and |
think it's totally inappropriate for themto do it, they
just ought to nmake their argunent and try to deal with it
that way.

But don't force ne to try and deal with
it because it's part of the record before the Board of a

permt appeal

HEARI NG OFFI CER WALLACE: | think that the -- |
guess it can go either way -- or can't go both ways.
So, | don't see that that's a proper

i ssue before the Board in this pernmt appeal, and,
therefore, if that's the reason you want Respondent's
Exhi bit 3 admitted into evidence, it is not admtted.
MR KIM Could I then, request, that --
HEARI NG OFFI CER WALLACE: It will be included in

t hese boxes.
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MR KIM And sinmlar to what was previously denied
by -- as to Respondent's Exhibit 1 and 2, | think those
were basically denied and the Agency asked that those be
consi dered as part of an offer of proof.

Woul d you include that Respondent's
Exhi bit Nunber 3 in that group as well? |'m asking that
you woul d.

It would then be incunbent upon the
Agency, if it decided to nake that argunment, to make that
of fer of proof before the Board.

HEARI NG OFFI CER WALLACE: | don't think it's
necessary. | think you can, if you wish to argue that it
shoul d have been admitted and, therefore, you can nake an
argument fromit, | think you can do that just as a notion
to the Board -- you know, preserve that in your brief.
Bring that up. This doesn't need to be in an offer of
pr oof .

MR KIM But your decision today does not restrict
us fromso raising the issue in the manner you've
described, in briefing before the Board?

HEARI NG OFFI CER WALLACE: Well, if | could | would.

MR KIM So it's understood.
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HEARI NG OFFI CER WALLACE: Because | certainly feel,
as a Hearing Oficer, that's not an issue in this case.
And to the extent that that's a ruling of mne, you can
take exception to the Board, obviously.

MR KIM Well, again, | --

HEARI NG OFFI CER WALLACE: So, | mean, insofar as
Respondent's Exhibit 1, 2, and 3, deal with this issue of
the potential, as you phrase it, siting jurisdiction, you
know, they have not been admitted into evidence in this
record. And you can argue that they were wongly denied
adm ssion, | guess, if you want.

MR KIM Thank you

| believe then, the |ast document that is
pendi ng woul d be Respondent's Exhibit Nunber 6.

HEARI NG OFFI CER WALLACE: Ckay.

MR KIM Wich is the docunent that M. Cobb
testified to this norning.

W have not intended to offer to admt
this into evidence, but given your ruling on Petitioner's
Exhi bit 39, we ask that it be admtted, as well?

HEARI NG OFFI CER WALLACE: It is admtted.

(Sai d docunent, heretofore nmarked
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Respondent's Exhibit No. 6 for
identification, was admtted into
evidence, to wit, as follows:)
HEARI NG OFFI CER WALLACE: Al right.

Did I mss any exhibits that you know of ?

M5. KROACK: | can't find it.

MR KIM You've got our six.

M5. KROACK: W have a |l ot of exhibits.

M5. ANGELO |I'mtold that we're, at |east, not

clear in our records as to whether 124 was adm tted.
HEARI NG OFFI CER WALLACE: You're right.
MR KIM Wiat's 1247
M5. ANGELO It was the NOx Tradi ng Program Design
| guess | would suggest that when this
initially cane up there was an objection to it.

W' ve since had the Solid Waste Report,
whi ch, when it cane up, the Agency recognized that it,
bei ng a publication of the Agency, that it was appropriate
that -- without conceding relevance, that it was
appropriately something that the Agency had avail abl e and
coul d have consi der ed.

I woul d suggest that the simlar handling
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is appropriate for this docunent.

HEARI NG OFFI CER WALLACE: 124 is the Draft Proposal
Designs for NOx Tradi ng System

MB. KROACK: Right.

Qur objection is that was a draft
proposal that never went forward. It wasn't relied upon
by anyone. There was no testinony to that effect. And we
asked for disclosure of the docunents they intended to
i ntroduce and that document wasn't included in their |ist
of exhibits.

HEARI NG OFFI CER WALLACE: Petitioner's Exhibit 124
is not admitted.

M5. ANGELO M. Hearing Oficer, | don't understand
the objection to it, being a draft, since it was
distributed to the public and it has as much status as a
draft as the EPA docunent that they provided earlier for
us today, that they indicated M. Romai ne uses frequently.

M5. KROACK: But it doesn't have the same status
because it for a programthat never went for forward.

It was the beginning of a design of a
program Agency Regul atory Programthat the Agency felt it

may need to inplenment and it was determ ned that we
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didn"t. W never noved forward with the proposal.
M5. ANGELO And that wasn't the reason why the
docunent was provided.

The docunent was used as indicating that
the Agency and WBREC have all the information that is
necessary to indicate that availability of NOx of fsets of
the type that WBREC proposed to use here. Specifically,
t hose from Commonweal t h Edi son.

The Agency's suggestion that no one
real | y knew whet her Conmonweal t h Edi son had offsets
avail able is contradicted by the inventory that's attached
to the back of this docunent.

M5. KROACK: No Agency person said that we didn't
know whet her Commonweal t h Edi son had NOx of fsets
avai | abl e.

The question was the specificity of those
of fsets with respect to the WBREC project, and whether we
were confortable with Commonweal th Edison's conmitnent to
nove forward with those offsets in the event they had to
go -- they had to actually provide them

That's a different question than the one

Ms. Angel o just posed.
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HEARI NG OFFI CER WALLACE: [I'mnot going to adm t
124.
M5. ANGELO W apparently al so have sone question
about 11 and 12? O 12 and 137

12 and 13 were the original June

applications. | don't know what your records show.
HEARI NG OFFI CER WALLACE: | thought they were
adm tted.

M5. ANGELO Ckay. That's fine with us, obviously.

M5. KROACK: We have 11 as Procedures for a
Coordi nated Permt Review

M5. ANGELO | think | got the nunbers wong. |
meant 12 and 13.

M5. KROACK: W have them as admitted.

HEARI NG OFFI CER WALLACE: kay. |If they're not, 12
and 13 are admtted. They're the June '94 Air
applications, Volune 1 and 2.

Now you scare nme. There wasn't an
Exhi bit 11, was there?
MR SINGER No. W never used that nunber.
Shoul d we provide a list?

HEARI NG OFFI CER WALLACE: No. | think we have them
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all.

MR. SINGER. W skipped a couple nunbers in there
and they m ght appear in the files.

HEARI NG OFFI CER WALLACE: | didn't think I m ssed
any.

Al right.

Briefing schedule we will reserve unti
we have cal endars.

Vell, | guess we could handl e that one.

Do you have any objection to M. Kinis
request on 155 and 156? | don't think there is any
ongoi ng di scovery right now anyway, is there?

M5. ANGELO  There isn't, but | would like to | ook
at a calendar and find out what our deadlines are before
agree to it and have no discovery until the end of the
briefing period.

HEARI NG OFFI CER WALLACE: Did you wai ve that out
until August or sonething?

M5. ANGELO W did until --

M. SINGER  August 10th or thereabouts.

M5. ANGELO So | would just prefer to check the

dates to nmake sure that whatever kind of tine bonds we are
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putting ourselves in, we understand, before we do that.
HEARI NG OFFI CER WALLACE: Does that wap everything
up today?
(No response.)
HEARI NG OFFI CER WALLACE: Thank you.
W wi |l reconvene here tonorrow norning
for rebuttal
(Wher eupon, the hearing was continued
until March 7, 1996 at the hour of

9:30 o'clock a.m)
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