
CLERK’S OFF!CE

JUL 082005
BEFORE THE ILLINOIS POLLUTION CONT.RQL

bIAIE OF ILLIN0~S
PoDution Control Boarc~

VERNON AND ELAINE ZOHFELD,

COMPLAINANTS

vs. CAUSE NO. PCB 2005-193

ROBERT DRAKE, WABASH
VALLEY SERVICE COMPANY,
MICHAEL J. PFISTER, NOAH D.
HORTON AND STEVE KINDER,

RESPONDENTS

NOTICE OF FILING AND PROOF OF SERVICE

Theundersignedcertifiesthat anoriginal andnine copiesof theforegoing
Appearanceof ThomasH. Bryan onbehalfofRespondentBob Drake,Respondent
Drake’sMotion To StayProceedingsandAnswerandAffirmative Defensein Lieu of
Motion to StayProceedings,StatusReport,and of thisNoticeof Filing, wereserved
upontheClerk of theIllinois Pollution ControlBoard,andonecopy to eachofthe
following partiesof recordin this causeby enclosingsamein anenvelopeaddressed
to:

Illinois Pollution ControlBoard StephenF. Hedinger,Esq.
DorothyGuna,Clerk HEDINGER & HOWARD
JamesR. ThompsonCenter 1225S. Sixth St.
100 W. RandolphSt., Suite11-500 Springfield,IL 62703
Chicago,IL 60601

ThomasSafley,Esq.
HodgeDwyerZerman
P.O.Box 5776
SpringfieldIL 62705-5776

With postagefuily prepaid,andby depositionsaidenvelopein aU.S. PostOffice
Mail Box in EvansvilleIndianabefore5:30p.m.on _________ July, 2005.

FINE &
HATFIELD
P.O.BOX 779
EVANSVILLE. INDIANA 47705-0779
[812)425-3592



ThomasH. Bryan U
IN # 2958-82
IL # 328367
A memberwith thelaw firm of:
FINE & HATFIELD, A ProfessionalCorporation

520 N.W. SecondStreet
P.O.Box 779
Evansville,Indiana47705-0779
Telephone:(812) 425-3592
Fax: (812) 421-4269
E-mail: thb® fine-hatfield.com

Attorneysfor RobertDrake
Respondent
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CLERK’S OFFICE

JUL 082005
BEFORE THE ILLINOIS POLLUTION CONTROL

B 0 A R D STATE OF ILLINOIS
PoHution Control L3oard

VERNONAND ELAINE ZOHFELD,

COMPLAINANTS

vs. CAUSE NO. PCB 2005-193

ROBERT DRAKE, WABASH
VALLEY SERVICE COMPANY,
MICHAEL J. PFISTER, NOAH D.
HORTON AND STEVE KINDER,

RESPONDENTS

APPEARANCE

I herebyfile my appearancein this proceeding,onbehalfofRobertDrake.

~ ~—

ThomasH. Bryan
IN #2958-82
IL# 328367
A memberwith thelaw firm of:
FINE & HATFIELD, A ProfessionalCorporation

520 N.W. SecondStreet
P.O.Box 779
Evansville,Indiana47705-0779
Telephone:(812) 425-3592
Fax: (812)421-4269
E-mail: thb@ fine-hatfield.com

Attorneysfor RobertDrake
Respondent

This documentprintedon recycledpaper
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REcv~
CLERK’$ OFFIC

JUL03 2005
BEFORE THE ILLINOIS POLLUTION CONI~A?EIbF,LLII\JOIS

B 0 A R D Pollution Control Board

VERNON AND ELAINE ZOHFELD,

COMPLAINANTS

vs. CAUSE NO. PCB 2005-193

ROBERT DRAKE, WABASH
VALLEY SERVICE COMPANY,
MICHAEL J. PFISTER, NOAH D.
HORTON AND STEVE KINDER,

RESPONDENTS

RESPONDENTDRAKE’S MOTION TO STAY PROCEEDINGS AND
ANSWER AND AFFIRMATIVE DEFENSEIN LIEU OF MOTION TO STAY

PROCEEDINGS

MOTION TO STAY PROCEEDINGS

Comesnow RespondentRobertDrake(hereafter“Drake”), by counsel,

ThomasH. Bryanof thefirm of Fine& Hatfield, aprofessionalcorporation,andfor

his AnswerandAffirmative Defensesto theComplaintflied by Complainants,

VernonandElaineZohfeld(hereaftercollectively “Zohfelds”), statesasfollows:

1. ThatComplainantshavefostereda numberof actionsasaresultof the

allegedinjuries anddamagesclaimedfrom the applicationof agriculturalproducts.

This includesa criminalaction againstoneor moreoftheRespondentsotherthan

Drake. It alsoincludesa Departmentof Agricultureactionagainstoneor more

RespondentsotherthanDrake.

FINE &
HATFIELD
P.O.BOX 779

EVANSVILLE. INDIANA 47705-0779
[8121425-3592



2. In addition,Complainantshavea civil actionpendingin Hamilton

CountyagainsttheRespondentsin Hamilton County makingallegationsarisingout of

theallegedoversprayor drift assertedin this matter. As will benotedin the

Affirmative Defensepledin theAnswerandAffirmative Defensesherein,plaintiffs

initially filed in HamiltonCounty,voluntarily dismissedandrefilled in White County,

only to havethemattertransferredbackto HamiltonCountyon amotion for Forum

Non Conveniens.Thatdecisionwasappealedto theIllinois AppellateCourt,but that

Courtaffirmed in September2004. Thecasenow residesin Hamilton Countyon a

ThirdAmendedComplaintanddiscoveryis ongoing.

3. Thatcounselfor Drakehasbeeninformedthat counselfor the

remainingRespondentsintendsto seeka stay of this matterbecauseof thepending

criminalcase,becauseofthepotentialunavailabilityofwitnessesuntil that criminal

matterhasbeenconcluded.Counselfor theremainingRespondentsis tenderingto

this Board copiesof therelevantdocumentsreferencedin this motion.

4. Thatif suchwitnessesareunavailable,theRespondentDrakewill be

withoutthemeansandwitnessesto properlydefendthis matter.

5. Thatultimately, Complainantswill havetheopportunityto haveafull

adjudicationof theircomplaintsagainst.respondents,whenthecivil caseis concluded.

But until discoveryis availableandcomplete,RespondentDrakewill beunableto

properlydefendhimself in this action. This is particularlytrueif theBoardagreesto

staytheactionagainsttheotherRespondents,without stayingthecompletecase. It

would bepatentlyunfair to permit this actionto proceedon fewer thanall named

Respondents.
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WHEREFORE,RespondentDrake,throughhis counsel,ThomasH. Bryan,of

thefirm of Fine& Hatfield, a professionalcorporationpraysthat theBoardenteran

Orderstayingthis matteruntil the criminal matteragainsttheothernamed

Respondentshasbeenconcluded.

RESPONDENTDRAKE’S ANSWERAND AFFIRMATIVE DEFENSEIN

LIEU OF MOTION TO STAY PROCEEDINGS

ComesnowRespondentRobertDrake(hereafter“Drake”), by counsel,

ThomasH. Bryanof thefirm of Fine& Hatfield, aprofessionalcorporation,andfor

his AnswerandAffirmative Defensesto theComplaintfiled by Complainants,

VernonandElaineZohfeld(hereaftercollectively “Zohfelds”), statesasfollows:

ANSWER

1. Theallegationthatthe“Complaintis beingbroughtpursuantto Section

31 of theIllinois EnvironmentalProtectionAct, 415 ILCS 5/31” statesalegal

conclusionto which no responseis required. To theextentthat Paragraph1 makes

any furtherallegationsof fact, Drakedeniesthe same.

2. DrakeadmitsthatZohfeldshavepropertylocatedin HamiltonCounty,

buthasinsufficientinformationto admit ordenywhethereachof themwerein

residenceat anyor all thetimesreferencedin the Complaint,andthereforedenyall

remainingallegationscontainedin Paragraph2, andrespectfullydemandstrictproof

thereof.

3. To the extentthat Paragraph3 indicatesthattheZohfeldswerelocated

in HamiltonCounty,Drake admitssuchallegation;furtheranswering,hasinsufficient
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informationto admitordenyany andall the remainingallegationscontainedin

Paragraph3, andthereforedeniesthis allegationand respectfullydemandsstrict proof

thereof.

4. Drakeadmitstheallegationscontainedin Paragraph4.

5. Drakeadmitsthe allegationscontainedin Paragraph5.

6. Thisallegationis not directedto this Respondent,andthereforeDrake

makesno response;furtheranswering,to theextentany factsallegedthereinhave

referenceto this respondent,hasinsufficientinformationto admitor denyanyandall

the allegationscontainedin Paragraph6, andthereforedeniesthis allegationand

respectfullydemandsstrict proofthereof.

7. Thisallegationis not directedto this Respondent,andthereforeDrake

makesno response;furtheranswering,to theextentany factsallegedthereinhave

referenceto this respondent,hasinsufficientinformationto admit ordenyanyand all

theallegationscontainedin Paragraph7, andthereforedeniesthis allegationand

respectfullydemandsstrictproofthereof.

8. Without admittingthatthesamehasoccurredin thismatteras

describedby the Complainants,or with any legaleffectofthe labelingof the

movementof agrichemicalsprayparticlesandvapors,Drakewill accept

Complainants’useof the descriptivewordsreference.

9. This allegationis not directedto thisRespondent,andthereforeDrake

makesno response;furtheranswering,to theextentany factsallegedthereinhave

referenceto this respondent,hasinsufficientinformationto admitordenyanyandall
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the allegationscontainedin Paragraph9, andthereforedeniesthisallegationand

respectfullydemandsstrict proofthereof.

10. This allegationis not directedto this Respondent,andthereforeDrake

makesno response;furtheranswering,to theextentany factsallegedthereinhave

referenceto this respondent,hasinsufficient informationto admitor denyany andall

theallegationscontainedin Paragraph10, andthereforedeniesthis allegationand

respectfullydemandsstrictproof thereof.

11. This allegationis not directedto this Respondent,andthereforeDrake

makesno response;furtheranswering,to theextentany factsallegedthereinhave

referenceto this respondent,hasinsufficient informationto admitordenyany andall

theallegationscontainedin Paragraph11, andthereforedeniesthis allegationand

respectfullydemandsstrictproof thereof.

12. This Respondenthasinsufficientinformationto admitor denyknowing

theactualrelationshipbetweenthepartiesreferencedin this paragraph12, but further

answering,anduponinformationandbelief, believestheallegationsthereinto be

true.

13. Drakeadmitsonly somuchof Paragraph13, asfollows: thatprior to

the plantingseasonfor the springoftheyear2000,he informedWabashValleyof the

cropshe intendedto plantfor theyear,andthat following that arrangement,Wabash

Valley selectedanagrichemicaL/fertilizerprogramto beusedon Drake’sfarm

property,to beappliedat thetimeof andunderthedirectionandcontrolofWabash

Valley; furtheranswering,deniestheallegationscontainedin Paragraph13 which

assert:“at Drake’sexpressrequestandwith his knowledge,support,andinvolvement,
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andin his presence”theactivitiesoccurred;furtheransweringhasinsufficient

informationto admitor deny anyandall theremainingallegationscontainedin

Paragraph13, andthereforedeniestheseremainingallegationsandrespectfully

demandsstrictproofthereof.

14. Drakedeniestheallegationscontainedin Paragraph14.

15. Drakedeniestheallegationscontainedin Paragraph15.

16. Drakedeniestheallegationscontainedin Paragraph16.

17. Drakedeniestheallegationscontainedin Paragraph17.

18. Drakehasinsufficient informationto admitor denytheallegations

containedin Paragraph18, andthereforedeniesthemandrespectfullydemandsstrict

proofthereof.

19. Drakedeniestheallegationscontainedin Paragraph19, and

specificallydeniestheapplicationof anyagriculturalchemicalsor fertilizerson

Drake’s propertyin thevicinity of theZohfeldpropertysinceMay of theyear2000.

20. Drakedeniestheallegationscontainedin Paragraph20.

AFFIRMATIVE DEFENSE L

Forhis affirmativedefensesto the Complaint,Drakesaysandallegesas

follows:

1. Drake ownedandfarmedpropertyin Hamilton CountyIllinois in the

year2000. A partofhis propertyabutsthatof theComplainantsto thewestandsouth

of thepropertyof Complainants.

2. Drake approachedWabashin thespringof 2000,andinformed

representativesofthat companyasto whatcropshe intendedto plant thatyear,and
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thefertilizer he wantedapplied. Thereafter,ascustomaryfor Drakeandhis dealings

with WabashValley ServiceCompany,thecompanymadethedecisiononwhat

agrichemicalsto applyto supportthatplanting.

3. Prior to theapplication,heaskedWabashto informhim when,the

applicationwould occur,andwasnotified of same,thoughthedecisiononhow the

applicationwouldbe madeandtheequipmentto beusedwassolelythat of Wabash.

4. ThatalthoughDrakeobservedtheapplication,hedid not director

controlin anyway theprocessof theapplicationof May 8, 2000northechemicals

whichwereapplied,otherthanasmentionedabove,theinitial decisionon the

fertilizer hedesiredto haveplacedon his fields. Theoperationof theapplicators,

mixing of productsfor application,andtheactualapplicationof thoseproductswas

solelywithin thedirectionandcontrolof WabashValley ServiceCompany.

5. ThattheComplainantsfiled a civil suit againstDrake andWabash

Valley, aswell asseveralmanufacturersof agriculturalproducts,alleginginjury to

theirhorsesasaresultof anallegedspraydrift incidenton June26, 1998. Plaintiffs

choseto file it in Hamilton County,but took avoluntarydismissalin Decemberof

2000andrefiled thecasein White County. TheRespondentsrequestedthat thecase

be movedbackto HamiltonCountyon aForumNon Conveniensbasiswhich the

White CountyCourt granted,andtheAppellateCourtaffirmed, September8, 2004.

Thecaseis now pendingin Hamilton Countyinvolving thepresentparties,and

discoveryis ongoing.

REQUESTFOR RELIEF
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WHEREFORE,RespondentDrakeby his attorneys,ThomasH. Bryanof the

firm of Fine & Hatfield, a professionalcorporation,praystheBoardto find against

Complainantsandfor RespondentDrake,andthat theBoardawardall relief just and

properin thepremises.

- ThomasH. Bryan U
IN # 2958-82
IL# 328367
A memberwith the law firm of:
FINE & HATFIELD, A ProfessionalCorporation

520 N.W. SecondStreet
P.O.Box 779
Evansville,Indiana47705-0779
Telephone:(812) 425-3592

Attorneysfor RobertDrake
Respondent
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CLERK’S OFFICE

BEFORE THE ILLINOIS POLLUTION C0NTR0~iiJL 082005
B 0 A RD SThTEOF ILLINOIS~ Control Board

VERNONAND ELAINE ZOHFELD,

COMPLAINANTS

vs. CAUSENO. PCB 2005-193

ROBERT DRAKE, WABASH
VALLEY SERVICE COMPANY,
MICHAEL J. PFISTER, NOAH D.
HORTON AND STEVE KINDER,

RESPONDENTS

STATUS REPORT PURSUANT TO 35 ILL. ADMIN. CODE § 101.514

Comesnow RespondentRobertDrake(hereafter“Drake”), by counsel,

ThomasH. Bryanof the firm of Fine& Hatfield, aprofessionalcorporation,andfor

his StatusReportto the Board,statesasfollows:

1. ThatComplainantsfiled theircasestyledas“Vernon andElaine

Zohfeldv. Bob Drake, WabashValley ServiceCompany,MichaelJ.Pfister,NoahD.

Horton,andSteveKinder” onMay 9, 2005 accordingto theBoard’swebsite,and

serviceon defendantDrakeoccurredon May 9, 2005.

2. Nopartyhasappearedotherthanthis party (Bob Drake),by pleading

filed concurrentlythis date,which pleadingis styledasa Motion to StayandAnswer

and Affirmative Defensesin Lieu of Motion to Stay.

3. It is anticipatedthattheremainingRespondentswill appearby counsel

at or nearthesametime asthis statusreportis filed.

FINE &

HATFIELD
P.O.BOX 779
EVANSVILLE, INDiANA 47705-0779
[812]425-3592



4. Therehasbeenno statusor schedulingconferencesin thematter.

Respectfullysubmitted:

ThomasH. Bryan
IN # 2958-82
IL# 328367
A memberwith the law firm of:
FINE & HATFIELD, A Professiona]Corporation

520 N.W. SecondStreet
P.O. Box 779
Evansville,Indiana47705-0779
Telephone:(812)425-3592

Attorneysfor RobertDrake
Respondent
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