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S38328
STATE OF ILLINO S )

SS.
COUNTY OF KANE )

BEFORE THE I LLINO S
PCOLLUTI ON CONTROL BQARD

OLI VE STREIT and LI SA STREIT,
Conpl ai nant s,

VS. No. PCB 95-12

RI CHARD J. FETZER and JOHNN E
W WARD, d/b/a Serve-N Save,
and RI CHARD J. FETZER

)

)

)

)

)

OBERWEI SS DAI RY, | NC., )
)

)

I ndi vi dual |y, )
)

)

Respondent s.

CONTI NUED REPORT OF PROCEEDI NGS had and
testimony taken at the hearing of the above-entitle

cause, before M. Mchael L. Wallace, Chief Hearing

2

d

O ficer, at the Kane County Courthouse, 100 South Third

Street, Ceneva, Illinois, on the 1st day of April,

1997, at the hour of 9:30 a.m

PRESENT:
LAW OFFI CES OF MJRPHY & MJURPHY, P.C., by
MR J. ROBERT MJRPHY,

340 North Lake Street
Post O fice Box 460
Aurora, IL 60507
(630) 896-9711

Sonnt ag Reporting Service, Ltd.
Post O fice Box 147
Ceneva, Illinois 60134
1-800- 232- 0265 FAX 708-232-4999

A. D.
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appeared on behal f of Conpl ai nants;
ALTHEI MER & GRAY, by
MR SAMJEL T. LAWCON, JR, and
VR MYLES D. BERMAN,
Suite 4000
10 South Wacker Drive
Chi cago, IL 60606
(312) 715-4000
and
DREYER, FOOTE, STREIT, FURGASON & SLOCUM P.A., by
MR RI CHARD C. SLOCUM
900 North Lake Street
Aurora, IL 60507
(630) 897-8764

appeared on behal f of Respondent Oberwei ss
Dairy, Inc.; and

TYLER & HUGHES, P.A., by
MR GORDON P. HUGHES, JR,

320 East Indian Trai
Aurora, IL 60505
(630) 897-0559

appeared on behal f of Respondent Richard J.
Fet zer.

Sonnt ag Reporting Service, Ltd.
Post O fice Box 147
Ceneva, Illinois 60134
1-800- 232- 0265 FAX 708-232-4999
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HEARI NG OFFI CER WALLACE: Pursuant to the direction
of the Illinois Pollution Control Board, | now cal
Docket No. PCB 95-122.

This is the matter of Aive Streit and Lisa Streit
versus Cberweiss Dairy, Inc., Rchard J. Fetzer and
Johnnie W Ward, doing business as Serve-N Save, and
Ri chard J. Fetzer, Individually.

May | have appearances for the record, please, for
t he Conpl ai nant ?

MR, MJURPHY: For the Conpl ai nant, whose names are
Qive and Lisa Streit, S-t-r-e-i-t, J. Robert Mirphy, |aw
firmof Mrphy & Miurphy, P.C, Aurora, 60507.

MR, HUGHES: Good norni ng, your Honor

On behalf of Richard Fetzer, CGordon Hughes, the | aw
firmof Tyler & Hughes, P.A., located at 322 East Indian
Trail in Aurora, Illinois.

MR, LAWON: On behal f of Respondent Oberweiss, |'m
Samuel T. Lawton, law firmof Altheimer & Gay. Wth ne
is my partner, Myles Berman, and Rich Sl ocum al
representing Oberweiss.

HEARI NG OFFI CER WALLACE: Let the record reflect
there are no ot her appearances at today's hearing.

The Board has acted on the notion to voluntarily
di smss Anobco G| Conpany and Mbil G| Corporation

Sonnt ag Reporting Service, Ltd.
Post O fice Box 147

CGeneva, lllinois 60134
1-800-232-0265 FAX 708-232-4999
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It's the Board's practice that we drop those two
nanes of f of our heading, and we al so dropped their
Counsel fromthe service list. So to save yoursel ves
some mailing costs, you don't have to mail to Anoco and
Mobil GI.

We have several prelimnary itens to bring up.
woul d note for the record that the Hearing Oficer had a
phone conversation with M. Berman, M. Lawton and M.

Mur phy yesterday nmorning -- | believe it was around 10: 00
or 10:30 in the norning -- discussing the various
procedural aspects that have cone up in this case.

| made some prelimnary rulings yesterday and will
pl ace them on the record today.

Wth that said, | also did call M. Hughes and
i nform himof our conference call, and | regret that --
I"mnot afraid of technology, but |I'mnot sure howto
patch in nmore than two people at a tinme. Maybe the State
will fix that at sone point.

Now, before I continue, M. Mrphy, did you have
anyt hing that you wanted to bring up?

MR MURPHY: In the nature of notions, which I
believe the Hearing Oficer is here to consider today and
to rule on on the record, | have kind of a housekeeping
and formal notion, and | believe that it has already

Sonnt ag Reporting Service, Ltd.
Post O fice Box 147

CGeneva, lllinois 60134
1-800-232-0265 FAX 708-232-4999
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been -- I"'msure it has already been fil ed.

| don't know that there has ever been a response to
it fromany of the adverse parties, but that is, very
sinmply, ny notion to withdraw testi nony that was entered
only with regard to Mbil.

Since the Board has ruled on the notion to dism ss
Mobil, it becones, | think, totally irrelevant that I
spent a couple of hours with ny engineer on the w tness
stand before the previous hearing officer, and | have
pointed out in ny notion the pages, et cetera, of the
transcript that are devoted to that testinony.

They have nothing to do with the remaining
Respondents, and ny notion, therefore, is to nmerely
wi thdraw that testinmony fromthe record.

That notion has been filed with your Honor as well
as, | believe, the Board. No, it was directed to your
Honor, not to the Board.

MR, LAWON: May | respond, your Honor?
HEARI NG OFFI CER WALLACE: Yes.
MR, LAWON: Respondent Qoerweiss will very
vi gorously object to that notion; and while it's
premat ure perhaps to argue it to you, we would ask | eave
to be able to file a response to the notion that was nade
by M. Mirphy.
Sonnt ag Reporting Service, Ltd.
Post O fice Box 147

CGeneva, lllinois 60134
1-800-232-0265 FAX 708-232-4999
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As your Honor is well aware, our position fromthe
very beginning is that Cberweiss is not responsible for
the all eged contam nation and that the sources of
cont am nati on include, anong others, Mbil and Anmoco.

There was testinmony with respect to that by M.

Mur phy and by M. Mehrens back in 1995 when this nmatter
was before the Board, and that is part of the record.
Among ot her things, the testinony of M. Mehrens
i ndi cates that there was contam nati on of groundwater and
there was contam nation of soil that was presumably with
respect to the Mbil operation. That was what M. Mirphy
was trying to establish at that tine. W |ikew se felt
that there was a basis for finding contam nation from
Mobi | .

I think it would severely prejudice our position
and our entire thesis of defense to have that testinony
renoved fromthe record. It's in there. It's danaging
to Mobil, who is no longer in. [It's supportive of the
position that we've asserted fromthe very begi nning.
think it would be a gross m stake to have that renoved.

Now, | don't purport to argue it now. |'msure M.
Mur phy doesn't want to argue it now. W would ask | eave
to file our response, and that will be the basis on which
our response i s made.
Sonnt ag Reporting Service, Ltd.
Post O fice Box 147

CGeneva, lllinois 60134
1-800-232-0265 FAX 708-232-4999
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HEARI NG OFFI CER WALLACE: Wen is your response
going to be sent in?

MR LAWION: We got it yesterday afternoon even
after we spoke on the tel ephone.

HEARI NG OFFI CER WALLACE: You just did receive the
noti on?

MR, LAWON: We just received the notion yesterday
af t er noon.

MR MJRPHY: | think you're thinking of another
motion, with due respect, Counsel. This notion was
filed, one of ny earlier ones --

MR LAWION:  To withdraw?

MR, MJURPHY: Yes, to withdraw the testinony of
Mehr ens.

MR LAWON  If it was filed, it wasn't received.
It was received after the tel ephone conversation that we
had with you and with the Hearing Oficer.

MR, MJRPHY: That doesn't say a lot for the U S

MR BERVAN In fact, we received two notions
yest erday, one of which was the notion to w thdraw,
Conpl ai nant' s notion to w thdraw

MR, LAWION: The response to our notion was al so
received.

Sonnt ag Reporting Service, Ltd.
Post O fice Box 147

CGeneva, lllinois 60134
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W won't take a great deal of time to respond that.
HEARI NG OFFI CER WALLACE: My tine stanp on those
two nmotions al so shows March 31st in ny office in
Springfi el d.

They are dated different dates. They may have been
received by the Clerk of the Board at different dates. |
know M. Murphy mentioned yesterday that he received one
of your notions on a later date. So there quite possibly
is a considerable delay in the postal service.

Al right. Then | will await your witten response
to the notion to withdraw testinony. Qoviously, the
motion to disnmiss filed by Gherweiss will have to be
handl ed by the full Board. | have Cberweiss' notion to
di smss, and then | have the Conpl ai nant's response.

The Board's rules do not allow for a reply, except
with [ eave of the Board. You're aware of that.

MR LAWON: We would ask leave to be able to reply
to that, your Honor

HEARI NG OFFI CER WALLACE: That woul d have to be
directed to the Board.

MR LAWION: Very well. The request.

HEARI NG OFFI CER WALLACE: Ri ght.

MR MJRPHY: |'msorry, but I"'mnot quite up on
what notion you' re now tal ki ng about.

Sonnt ag Reporting Service, Ltd.
Post O fice Box 147
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HEARI NG OFFI CER WALLACE: | was tal ki ng about
Qoerwei ss' notion to dismss.

MR MJURPHY: Wich is before the Board?

HEARI NG OFFI CER WALLACE: Wiich is before the ful
Board, and you've submtted your response.

MR MJRPHY: Correct.

HEARI NG OFFI CER WALLACE: | was nerely pointing out
that the Board does not allow reply except with | eave of
the Board. So if there are going to be any further
filings, |eave of the Board has to be requested.

VR, MJURPHY: Fi ne.

MR LAWON: Yes.

HEARI NG OFFI CER WALLACE: There is also the
Conpl ainant's notion to rejoin the Environnmenta
Prot ecti on Agency.

MR MJURPHY: That's a notion to the Board.

HEARI NG OFFI CER WALLACE: That's a notion to the
Boar d.

The Attorney Ceneral's Ofice has replied on behalf
of the Agency. | do not know if Cberweiss was going to
respond to that or not.

MR LAWION: W may adopt the position of the | EPA
on that.

HEARI NG OFFI CER WALLACE: I n any event, again, M.

Sonnt ag Reporting Service, Ltd.
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Murphy, if you wish to reply to the Agency's response,
you mnust request |eave of the Board to do so.

Ceneral ly, you file your request for |eave attached
with your reply soit's all there for them Those two
noti ons have to be rul ed upon by the Board.

| checked with the Cerk's office. Those two
notions are not on the agenda for the April 4th neeting,
soit will be, obviously, at a later neeting

There is the nmotion in limne filed by the
Conpl ai nant and Cberwei ss' response to the notion in
limne. That is directed to the Hearing O ficer, and
am going to defer ruling upon the notion in |imnne
awai ting the Board's ruling on the notion to dismss.

It would seemto be somewhat dispositive in terns of
M. Eric Portz's letter. | certainly -- at this point in
time the Board has not taken a position that it is bound
by the Agency's letter. So since that's part of the
notion to dismss, we should at least wait to see what
the Board says on that before | will rule on the notion
in limne.

The other itemis the addition of a new witness. |
checked the docket. Apparently, that notion to
suppl enent and add a new witness was filed March the 6th
with our Cerk's office.

Sonnt ag Reporting Service, Ltd.
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MR MURPHY: There is no notion to that effect. |
was responding to --
HEARI NG OFFI CER WALLACE: | mischaracterized it.

Wasn't it entitled "Conplainant's Suppl enent a
Di scovery"?

MR MJURPHY: | was carrying out the directions of
the Hearing Oficer in the January hearing.

HEARI NG OFFI CER WALLACE: That's correct. |
m sl abeled that. I1t's not a nmotion. |It's Conplainant's
supplenent. Qur Cerk's office has that docketed as
Mar ch 6t h.

| have (berwei ss' objection. | believe it's
entitled "Mdtion to Bar or in the Alternative Continue
for Further Discovery." That was docketed on March 20th
by the derk of the Board.

As | said yesterday, ny research indicates that
the -- it seens to be an either/or situation. If you
wi sh to proceed with that particular wtness, then | am
going to allow additional tinme for further discovery.

It appears, fromthe Board' s rul es and suppl enent ed
by | ooking at the New Illinois Suprene Court Rules, that
that probably is the nost appropriate thing to do.

In Iight of that, we did discuss some certain
schedul i ng aspects of this new witness. There is

Sonnt ag Reporting Service, Ltd.
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obviously no way to do any discovery during the four or
five days we had schedul ed for hearing.

| do agree that we have been doing this hearing in
somewhat fitful starts, and | regret that we have to do
that. | would like for it to go alittle snoother, but
it's not; and the only thing that | think is reasonable
to do is that we do continue the hearing for the further
di scovery of this wtness.

M. Mirphy, you did indicate that you did intend to
proceed and use him

Secondly, since the notion to rejoin the Agency and
the nmotion to disnmss are pending before the Board, |
further feel -- and for the purpose of the record, | wll
do this on ny own notion -- that it's better to continue
t hese days of hearing to a later date and all ow t he Board
to rule on those two notions.

That way | think that conserves our resources
better. To the extent that we would spend four days here
and the Board would grant the notion to dism ss, everyone
woul d have been put out quite a bit; and to the extent
that if the Board adds the Agency as a party in interest
or as a party, | would prefer that they have the
opportunity to participate in the continued hearings if
the Board let's themin.

Sonnt ag Reporting Service, Ltd.
Post O fice Box 147

CGeneva, lllinois 60134
1-800-232-0265 FAX 708-232-4999



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

52

Now, if the Board denies the notion to dismss and
the party is not -- the Agency is not joined as a party,
we're pretty nuch back at the sane square we were; but
t he Respondents will have the opportunity to do the
further discovery, certainly, on the new w tness.

Again, that pretty well suns up everything. W just
need to try to set some new dates. | amvery hopefu
that the Board will rule at the end of the April neeting
or, at the earliest, the first nmeeting in May. So we
could hopefully get going again the end of My, 1st of
June, depending on everyone's schedules. | know we have
to schedul e way out in advance to try to catch everyone.

Wth that said, M. Mrphy, if you want to comment on
any of that, you may do so.

MR, MJRPHY: On the record, naturally, | want to
show t he obj ection of the Conplainants to the all owance
of time for further discovery, which, | take it, is in
the Hearing Oficer's ruling on the notion that was filed
by Qonerweiss for additional tine.

| take it that you have thereby essentially said
you're going to let me add this w tness, but you're going
to deny their notion to disqualify himfor earlier
nonper f or mance or whatever they characterize it as; but
inthe alternative, you are going to say and have said
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t hat Qberwei ss shoul d have the opportunity to depose this
Wi t ness.

| do say on the record that we have offered
verbally -- in our conversation with the Hearing O ficer
yesterday and with Oberwei ss Counsel, we have offered to
make that witness available for a deposition at any tine
that could be agreed on this week.

In response to that Cberwei ss was taking the
position that they need at |east 21 days or sonething
like that to be prepared to depose the wi tness.

That being the case, the whole thing is kind of on
hold, | gather, and that's fine. W wll nmake him
avai | abl e when we get into the scheduling of depositions,
which, | take it, will kind of hang on the scheduling of
t he next hearing date.

I"'msorry if I"'ma little confused about all the
scheduling, but it's at least a little sinpler nowwith a
couple fewer respondents in the picture and havi ng nade
my record as far as the new witness is concerned and
having -- also wanting to nmake ny record that | basically
object to the continuance of this because | was ready to
proceed this week and today, but | will live with that
and that's fine. W can get a new date.

I don't have a picture of what kind of timng the
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Hearing Oficer is tal king about, except in your | ast
words | think you indicated that we should start | ooking
at dates after the end of May.

HEARI NG OFFI CER WALLACE: That's correct.

MR, MJRPHY: That's probably it.

If that is true, it's only a suggestion, but perhaps
t hey should be given -- or | should be given a date
before the end of May in which this deposing of the
addi ti onal witness can take place.

If that's also true, they have indicated in their
responses to ny di scovery supplenment that they al so have

a new witness on the subject that nmy new wi tness i s going

to be testifying about. | believe that was a geol ogi st
by the name of Inmse, |I-ms-e.

So | would Iike -- at the tinme that we fix a tine to
depose Lyl e Bruce, who is nmy expert, 1'd |ike the sanme

time to apply to making M. Inse available for ny
deposi ng of him

HEARI NG OFFI CER WALLACE: M. Lawton?

MR, LAWTON: W have no objection to the basic
program suggested by M. Mirphy.

Qur request for additional tinme, of course, was
responsive to the idea of his permtting M. Bruce to
have a deposition and then proceeding with his testinony
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the followi ng day. That was the thrust of why | asked
for additional tine.

W woul d al so Iike, since M. Inmse's involvenent in
this case would be responsive to that of M. Bruce, to
schedule it so that M. Bruce's deposition would precede
M. Inmse, but beyond that we have no problemwth it.

MR, MJURPHY: | have no objection to that order of
the witnesses. That's fine.

HEARI NG OFFI CER WALLACE: Yes, M. Hughes?

MR HUGHES: On behalf of M. Fetzer, | would
object to any other w tnesses being allowed at this tine
ei ther on behal f of Ooberweiss or on behalf of the
Conpl ai nant s.

W're in, | believe, the third or fourth or fifth
day of trial. 1In the mddle of trial he dismsses --
Conpl ai nants di smss out certain entities, which we
bel i eve may have caused the contam nation

Now he uses their expert, which they originally had,
and now uses it to bootstrap hinmself up when his case is
failing on the nmerits hal fway through the trial. | think
that puts nmy client in a definite disadvantage.

By the way, | think if you read back the record,
don't think that you said -- and | could be wong, but I
don't think that you said that you're granting the notion
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to allow this additional witness. You said, "If | should
grant this witness, it would only be fair if we allowed
additional time to depose that w tness."

Sol'd like to suggest to this Court that that
witness be barred as well as the w tness that Oberweiss
has set forth. It would severely prejudice ny client.
W& have to prepare a case. W have gone through the
dates of trial

It would in essence put us in a situation of if M.
Murphy's witness testifies, as | believe he my, as a
hired gun wi tness, we then are going to have to hire
soneone to counterbal ance that.

We didn't think it was necessary because the other
wi tness that M. Mirphy had, who was in the process of
testifying when we last quit, said nothing and had
not hing on the record that there was any contam nation
fromthe subject property, so there was no liability on
my client in that case.

If now we're getting, at the last twelfth hour
anot her expert witness, we're going to go back to the
begi nni ng of discovery. | can assure you that that's
goi ng to happen because if that expert w tness says what
I think he's going to say, then | think we may have to
| ook for an expert w tness, a geol ogical witness.
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I think those witnesses are then going to have to be
deposed; and dependi ng on what those expert w tnesses
say, even the expert wi tness from Cberweiss, depending on
what they say, we may have to have other w tnesses then
cone forward.

I think it's highly irregular, unfair and
prejudicial to ny client to allow either M. Mirphy's or
oerwei ss' expert w tnesses, especially when we're in the

m ddl e of the trial

I've never heard of that before. | just don't see
where that should be allowed. It would prejudice us
severely; and based upon that, | would object to this

Court allow ng any expert w tnesses that haven't already
been di scl osed cone forth and testify in this case.

HEARI NG OFFI CER WALLACE: All right.

MR MJURPHY: May | respond?

HEARI NG OFFI CER WALLACE: Yes.

MR MJRPHY: | think this objection -- which
again, is not to a notion of mne because | haven't made
a nmotion. 1've nerely followed the orders as they have
cone down to supplenment ny discovery.

It is true, as Counsel says, of course, that | have
in effect adopted a witness that cane from another party
who is no longer in the case.
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That bei ng the case, though, we should realize that
that same witness was essentially in the discovery
sequence that was furnished by Anbco or by Mobil
whi chever one it was; but that witness was duly I|isted,
as it were, not by name but essentially by predecessor
and your Honor already granted -- it was Anpco.

Your Honor granted Ampbco's notion at the | ast
hearing to substitute their current geol ogi cal expert
wi t ness, which is an enpl oyee of Anobco, for the one that
had been |isted.

Now, no effort had been made -- in the years that
this has been to the Board, no effort had been nmade by
ei ther Oberweiss or M. Hughes to seek the testinony of
t hat geol ogi cal witness that was avail able for being
deposed. Those had been furnished as a descriptive
furnishing a long time ago, and all that's happened is
that there is a different enpl oyee of Anobco in the
pi cture.

Yes, we have retained his services, and we're going
to put himon. As far as that is concerned, that really
only brings ne to the description of this proceeding at
the Pollution Control Board of which your Honor is the
Hearing Oficer.

Thi s has indeed been cut up. |'mnot blam ng any of
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the parties for the way it has been cut up. It has
happened, and we're facing it, but it has been anything
but | aunched upon a three- or four-day trial, as M.
Hughes woul d put it.

VWhat it has been is a couple of tines we have been
before a Hearing Oficer of the Board, and those tines
that we have been before the Hearing O ficer have been
spent largely in presentation by one party or another and
ruling by the Hearing Oficer on the presentati on by one
party or another of technical argunmentative notions,
which are essentially calculated to delay the tinme when
the merits will be reached.

W& have not yet reached the nerits. The only thing
that was reached, by way of discussion and testinony, on
the nmerits was nmy presentation of the testinony of Robert
Mehrens, the engineer that | had put on the stand.

Al that we had discussed in M. Mehrens' testinony
was not the defendant Mbil, not the defendant Cberweiss,
but strictly what he had found in the FOA nmaterial that
had been furni shed by Mobil.

He did not say -- he did not testify in any way that
there was any kind of tracking or mgration of the
admtted existing soil and water involvenment fromthe
Mobil site. He told what the FO A naterial said, and
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that was all.

We asked at the termination of that tinme when he was
on the stand whether or not we should proceed with his
testinmony as to another defendant, and that was by, |
t hi nk, agreement of Counsel. | don't renenber the exact
thing, but it was decided that we were going to term nate
for that day. He's never been back on the w tness stand.

Your Honor knows that our plan was that when this
resumed on the nerits, we were going to put M. Mehrens
back on the stand; and then we would hear what his
testinony about the site in question is, and that's the
Qoerwei ss site.

Now, it's been a long time before the Board, and
think it would be essentially carrying out the concept of
| ack of responsibility, which we've heard tine and tine
again from Cberweiss, as to their position whether they
are an owner or operator or anything else, but they're
saying that the nerits of this case are that there is no
responsibility on their part.

M. Fetzer is riding on them and that's fine. He's
entitled to do that. They're all in the sane site, but
so far no one has had a chance to say anything about
whet her or not that site was the source of the
contam nation of the third-party citizens Conpl ai nants,
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the Streits.

If we are to be barred frombringing in the one
witness that is finally available to us to show that
there is a direct causal connection between that site and
its |l eaks of product and the water that was contam nated
on the Streits' property, then all that says is fine,
there is no way of getting any kind of effective
enforcenent of the environmental law in this proceedi ng
or in this forum

So that's fine, whatever everybody feels it is going
to be, but I"'mstill taking the position that as | hear
you today and as | heard you yesterday, we were going to
have the opportunity to present that w tness when we do,
if we ever do, get to the nerits of this thing, and I'm
going to insist on that as part of the rulings that we
hear today.

MR, HUGHES: May | respond again to that?

HEARI NG OFFI CER WALLACE: Briefly.

MR, HUGHES: Your Honor, when M. Mirphy says that
that witness was available to us a long tinme ago, that's
an incorrect and untruthful statenent.

That particul ar person was not, and we may have nade
a decision at that tinme to depose or not to depose that
witness. That's up to us.
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But nowin the fourth day of trial -- I think it's
four days -- and after the Conplai nant has called four
W t nesses, both plaintiffs, his own expert w tness that
he di scl osed many years ago and that we took the
depositions of and found, quite frankly, his testinmony to
be so lacking that at the end of the plaintiffs' case we
were going to make a notion, and we thought we'd be
successful in that nmotion, and we didn't need to do
anything further, now at the last noment after we're in
trial he then pops another wi tness on us after he's
al ready paid nmoney to settle the case with Anbco -- or
he's al ready been paid by Anoco to settle the case.

| think that's highly prejudicial and totally unfair
to ny client, who has gone through the discovery process,
deposed w tnesses, prepared their case, and at the
twel fth hour now when his witness -- his expert w tness
is failing on the stand, we then have to have anot her
wi tness that he's got.

I"mtelling you that this is going to result in a
situation where we're going to go all the way back
t hrough di scovery once agai n because whatever these two
expert witnesses, if your Honor allows themto, say, we
then are going to ask for an opportunity to call our own
W tness -- expert witness and have hi mrebut what these

Sonnt ag Reporting Service, Ltd.
Post O fice Box 147

CGeneva, lllinois 60134
1-800-232-0265 FAX 708-232-4999



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

63

expert w tnesses say.

Then they're going to have to take the deposition of
nmy expert witness, and we're going to get into a year and
a half fromnow we may have a hearing. That's
ridiculous. M client is entitled to a hearing right
now, not a year and a half from now

I think that this thing has been pending for years,
years, and ny client is running up an extrenely |arge
bill for nmy services. |It's totally unfair for himto --
for the plaintiff to come in at the very |last and have
anot her expert w tness.

It's ny understanding that di scovery had been cl osed
off. That's why we started the trial

If discovery hadn't been closed off and, M. Mirphy,
if this witness had been disclosed to us so nany years
ago, why didn't you take his deposition? Wy didn't you
list himas an expert w tness?

Because then | woul d have taken his deposition if he
had |listed himas an expert witness. |If he was available
to us at that tine, he certainly was available to M.

Mur phy at that tine

I would strongly and strenuously object to that
wi tness being allowed to testify.

HEARI NG OFFI CER WALLACE: Thank you.
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M. Lawmton? M. Bernman?

MR LAWON: | don't intend to prolong this.

It's alittle hard to answer M. Mirphy's assertions
because he has pretty much argued his whol e case while
we' ve been sitting here.

You'll recall that our initial request on our notion
to bar was that that be the case, M. Bruce be barred.
The concept of taking his deposition was an alternative
in the event the Board and your Honor concluded that he
shoul d not be.

In that respect, we have the sane viewpoint that M.
Hughes expressed. There has been nothing dil atory about
anyt hi ng that Cberweiss has done. [It's not up to us to
prove M. Mirphy's case. W've been here. W've filed
what was required to be filed, and we have been ready to
proceed.

We're not the ones that introduced a new w tness,
and that is a major aspect of this proceeding. So that
we feel that while the witness is not appropriately
bef ore us because he was a representative of a party that
was withdrawn fromthe case and he nowis shifting his
position to go after another defendant, we are prepared
to go ahead, pursuant to your Honor's orders, but we do
adopt M. Hughes' viewpoint with respect to the
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i ntroduction of this w tness.

HEARI NG OFFI CER WALLACE: | understand t hat
probably in the confines of a court that m ght be highly
irregular. In the confines of an adm nistrative body,
it's not all that unusual.

I"mgoing to allow M. Mirphy to call M. Bruce as a
witness. I'mgoing to allow Cbherweiss to call M. Inse
as a rebuttal witness.

M. Hughes, if you want to find an expert to rebut
any of that, you're free to do so.

MR, HUGHES: Your Honor, I'd like to request, then,
that I not have to disclose any expert witness until we
take his expert witness' deposition. | don't think I
should be put in that position. 1 don't know what he's

goi ng to say.

How can | get a witness until | know what he's going
to say?
MR, MJURPHY: | have no objection.

MR, HUGHES: Respectfully, | think it's highly
irregular to allow that witness to testify.

HEARI NG OFFI CER WALLACE: It may be highly
irregular, but I"'mgoing to allowthis to proceed. I'm
not going to bar the w tness.

I"mgoing to give you the opportunity, as you sit
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there today -- if you say that M. Fetzer has not

retai ned the services of any w tnesses, then, you know, |

guess I'mkind of at a loss as to what kind of defense

M.

Fetzer was going to put on at some point in this

anyway.

MR HUGHES: Let ne address that because | don't

want to let that go on unanswer ed.

We don't have to put on any defense. They have to

prove their case. |In taking the discovery deposition of

t hei

r expert witness, he says that he tested the whole

property, and there was no | eakage fromthe site

| ocati on.

yet .

HEARI NG OFFI CER WALLACE: That's not in evidence

MR HUGHES: I'mtelling you that 1'mgoing to

represent to the Court that that's what his discovery

deposition says; and that being the case, he had no case.

M.

sit

Mur phy had no case.
| didn't have to do a thing. Al | had to do was

here and, at the end of his case, nmke the

appropriate notion. That being the case, we didn't need

to do discovery. W didn't need to have an expert

witness. Now by this ruling you' re changing the whol e

bal |

gane.
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HEARI NG OFFI CER WALLACE: If that's how you
perceive it, that's how you perceive it. W mght as
wel | get over it and nove forward on setting another
schedul e.

MR HUGHES: But | don't want to be barred from or
that | have to set an expert witness or any other
di scovery.

I want to have it |left open so that once we take
t hose di scovery depositions, at that tinme | can nake the
decision for nmy client whether we should or shouldn't.

HEARI NG OFFI CER WALLACE: To the extent that -- you
know, we're reopening this for essentially two
depositions. Now, if you can't live with that, you can't
live with it, but that's what we're doing.

W& do need to set a new schedule, and we mght as
wel | start thinking about that. 1It's not ny plan to keep
prolonging this. | dislike this as nuch as any of you,
but that's the way it is. W mght as well nove on to
schedul i ng.

So let's go off the record.

(There foll owed a di scussi on
out si de the Record.)

HEARI NG OFFI CER WALLACE: Back on the record.

We've had a lengthy off-the-record di scussion on
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schedul i ng and many varied other things. The Hearing

Oficer is ruling today that the Conplainant, dive

Streit, may add Lyle Bruce as a witness and that at this

time Cberweiss has identified a M. Inse as a rebuttal
Wi t ness.

I will reopen discovery to the extent of taking M.
Bruce's deposition and M. Inse's deposition. | wll
further reopen discovery to the extent for M. Hughes'

client, Richard Fetzer, to |look at the new infornmation

and nake a determnation as to whether Respondent Ri chard

Fetzer will need to nane an additional w tness as a
result of the prior two w tnesses.

W will schedul e a tel ephone conference on June 30,
1997, at 11:30 AM M. Berman's office will initiate
the call to the Hearing O ficer, the Conplainants,
Attorney M. Hughes, M. Slocum

If there are any other parties, then you should
notify M. Berman, but | think that's all; is that
correct?

You nmentioned off the record that if you wanted
clients present, they should be at the respective
attorney's office because that makes it easier.

MR BERMAN: It's preferable for clarity of the
phone call.
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HEARI NG OFFI CER WALLACE: If you're going to have
clients or other persons present, it would be preferable
to have themin your office, and we will identify
everyone on the phone.

Tentatively, between now and June 30th, | would hope
and expect the parties to proceed on this reopened
di scovery. M. Mirphy will attenpt to provide docunents
concerning his new witness by May 1st. Depositions of
M. Bruce will follow that, if necessary.

I guess | should also note for the record that |
anticipate that the Board will rule on the pending
nmotions within the next two to three nmeetings. That
woul d -- the next neetings are April the 3rd, which they
will not rule on April 3rd. The next one is April 17th
and May 1st and May 15th.

It would be ny anticipation that the Board woul d
rule, at the very latest, by May 15th. The depositions
and procedures do not have to be taken prior to the
Board's ruling. Once the Board does rule, | would want
the parties to get together, do the scheduling and get
those two depositions out of the way.

| guess after those two depositions, M. Hughes wll
then review the material, nmake a determination and inform
the Hearing Oficer and the parties whether or not he has
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future plans for an additional expert.

It |ooks Iike we probably won't be continuing
evidentiary hearings until sonmetine into the fall. If
there are any other objections to discovery, please file
themwi th ne.

MR, BERVAN:  May | have one nonent, please?

HEARI NG OFFI CER WALLACE: Yes.

(There foll owed a di scussi on
out side the record.)

MR, BERMAN:  Oberwei ss woul d respectful ly request,
with respect to the verbal order that you are just about
to finalize, that with respect to the testinony of John
I mse, that we amend your verbal order ever so slightly to
say that Oberweiss be permtted to call a rebutta
Wi t ness.

The reason for mnmy suggested anendnment is that given
we haven't seen any docunent from Lyle Bruce and we don't
have a clue as to what his testinmony may be or will be,
I"mcertain that Gherweiss will call a rebuttal expert,
and | believe that that rebuttal expert will be John
I mse.

But if M. Bruce heads off in sone different
direction, we may need a different rebuttal expert, not
in addition to M. Inse but instead of.
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So | would respectfully ask that your order be
nodi fied only insofar as to say that Ooberweiss -- that
all of this will happen and that Oberweiss will provide a
rebuttal expert, and we can even go so far as to say we
presune it will be John Inse.

By the way, | don't expect M. Inmse will have any
docunents to provide. | believe that his testinony, such
as it is, and his deposition testinony will be based on
docunents that are already in the record. So
docunentarily, | don't think the Inmse -- or the
rebuttal -- the Ooherweiss rebuttal expert will be nmuch --
will need to provide nuch by way of docunents.

| would only ask that we be allowed to call a
rebuttal expert and not necessarily that we be | ocked
in to John Inse.

MR, MURPHY: No objection

HEARI NG OFFI CER WALLACE: What is your tine frame
of identifying after?

MR BERVAN: | wouldn't -- 21 days. | can find
sonmebody fromthe stable that quickly. 21 days after the
deposition of M. Bruce, after the close of M. Bruce's
deposition. | wouldn't need nore --

HEARI NG OFFI CER WALLACE: All right.

MR BERVAN  -- if at all
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HEARI NG OFFI CER WALLACE: All right. Then
will -- Oberweiss may call a rebuttal w tness, who you' ve
previously identified as John Inse. Leave is granted to
call soneone other than M. Inse if necessary.

MR, BERMAN:  Thank you.

HEARI NG OFFI CER WALLACE: |Is there anything el se
anyone wi shes to bring up at this time? Al right. Then
t hank you.

MR MJRPHY: Is it necessary -- | ask -- | don't
mean to prolong this unnecessarily, but is it necessary
that | have kind of an open court order that subpoenaed
wi tnesses are still continued without the service of a
new subpoena?

If it is, I want such an order. If it isn't, then
forget | said anything.

MR, LAWION: W have no objection to that.

HEARI NG OFFI CER WALLACE: To the extent that you
may be subpoenai ng the Agency peopl e when we reconvene,
we probably should send out a subpoena to those
i ndi vi dual s.

MR, MJURPHY: |'ve been working on what | felt was a
reasonabl e living together with some Counsel fromthe EPA
that said that after I've paid his w tness about three
wi tness fees already, that | wouldn't need to do that
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anynore, but it's all right with ne. If | have to do it
in a subpoena, | have to do it in a subpoena.

HEARI NG OFFI CER WALLACE: Well, that's totally up
to the Agency because the Agency has been known to nove
to quash a subpoena.

MR, MJRPHY: Right, right.

MR, LAWION: As to non-Agency deponents, we woul d
provi de whonmever we have without the need for subpoena,
and | would assunme you woul d do the sane.

MR MJRPHY: Yes. |[|'ve asked Ms. Cberweiss to be
present and avail abl e.

Thank you, your Honor. Nothing further

HEARI NG OFFI CER WALLACE: All right. Thank you
very nuch.

(Wher eupon, the hearing was

continued sine die.)
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STATE OF ILLINO S )
) Ss.
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I, Jean S. Busse, Certified Shorthand Reporter
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Public in and for the County of DuPage, State of
[I'linois, do hereby certify that | reported in shorthand
t he proceedings had in the above-entitled matter and that
the foregoing is a true, correct and conplete transcri pt
of nmy shorthand notes so taken as aforesaid.

I N TESTI MONY WHERECF | have hereunto set ny
hand and affixed nmy notarial seal this day of
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