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PROCEEDI NGS
(Septenber 11, 2000; 10:30 a.m)

HEARI NG OFFI CER JACKSON: Good norning. | want to wel come
you all to this hearing held by the Illinois Pollution Contro
Board, In the Matter of: Proposed Anendnents to Tiered Approach
to Corrective Action Cbjectives, commonly referred to as TACO
found at 35 Illinois Adm nistrative Code 742. The Board refers
to this matter as Document Nunber ROO0-019.

My nanme is Any Jackson. | amthe Attorney Assistant for
Board Menber El ena Kezelis, and | amthe Hearing Oficer for
t hese proceedi ngs.

Present today on behalf of the Board are Board Menbers
El ena Kezelis.

BOARD MEMBER KEZELI'S: Good norni ng.

HEARI NG OFFI CER JACKSON:  And Ni chol as Mel as.

BOARD MEMBER MELAS: Good nor ni ng.

HEARI NG OFFI CER JACKSON: W have a three nenber pane
assigned to this rul emaki ng. Board Menber Marili MFawn is al so
assigned. Unfortunately, she was called out of town at the |ast
nmonent and is not able to be present today. She sends her
regrets.

Al so present upon behalf of the Board, we have Board
Chai rman, d aire Manni ng.

CHAI RVAN MANNI NG Good nor ni ng
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HEARI NG OFFI CER JACKSON:  And Board Menber Dr. Tanner
Grard.

BOARD MEMBER G RARD:  Good nor ni ng.

HEARI NG OFFI CER JACKSON: Present at the head table with
t he Board Menbers and nyself is Alisa Liu.

MS. LIU  Good norning.

HEARI NG OFFI CER JACKSON: She is representing the Board's
technical unit.

W al so have individual menbers of the Board' s staff
present today. Bobb Beauchanp, who is the Attorney Assistant for
Marili MFawn, at the back of the room Joel Sternstein, who is
the Attorney Assistant for Board Menber N cholas Melas. And Erin
Conl ey, who is the rules coordinator for the Board. | think that
i s everybody.

As many of you know, on July 27th of this year the Board
adopted first notice opinions and orders in this matter that
effectively split this proceeding into two subparts, Subdocket A,
involving the institutional controls found at Subpart J,
basically the ELUC portion of this rul emaki ng, and subdocket B,
whi ch basically involves everything else. As | indicated earlier
before we went on the record, we will begin with presentations
and questions regardi ng Subdocket A and then nove on to Subdocket

B.
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Today is the second schedul ed hearing the Board is hol di ng
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inthis matter. The hearing will be governed by the Board's
procedural rules for regulatory proceedings. This neans that

i nformati on which is relevant and not repetitive or privileged
will be admtted. Al witnesses will be sworn and subject to
cross questioning. To begin, the court reporter will swear you
in and then you will make your presentation. Follow ng your
testinony, we will take questions from Board Menbers and any
other interested nenbers of the audi ence who are present today.

If you have a question that you would like to ask, please
rai se your hand and wait for nme to acknow edge you and then
pl ease state your nane and organi zation that you are representing
today for the court reporter to get that into the record.

Pl ease note that any questions asked by Board Menbers or
Board staff are not intended to express any preconceived notions
or bias on the part of the Board. Questions are intended only to
build a conplete record for review by other Board Menbers who may
not be present today.

Today's hearing is scheduled to continue tonorrow, if
necessary. In addition to these hearings this week we currently
have two ot her days of hearings schedul ed. On Thursday,

Sept enber 21st at 12:00 noon the Board will hold a short hearing
in Chicago. W expect this hearing to be a very short

proceeding, as we will be taking testinony regarding the Board's
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Department of Conmerce and Community Affairs conduct an Economic
| rpact Study for this rul emaking.

At this time it appears that DCCA will not be conducting an
Econom ¢ | npact Study for this rul enaking. So our hearing will
address not only our request that an Econom c | npact Study be
performed, but also DCCA's decision to not performone. |If any
addi ti onal substantive testinony is required follow ng the
Sept enber 21st proceeding, we will continue on to Friday,

Sept enber 22nd, also in the Board's Chicago office.

On the table to ny left are extra copies of sone docunents

t hat have been provi ded today by persons who will be testifying.

Those docunents will be admitted, it is ny understandi ng, during

the course of this proceeding and nmarked as exhibits. If you are
interested in getting copies of those docunents, | believe there
are still sone extra copies over there on the table.

There are al so sign up sheets for the Board's notice and
service list for this matter. |If you sign up for the Board's
notice list, you will receive copies of all Board opinions and
orders as well as all Hearing Oficer orders. |If you sign up for
the service list, in addition to Board docunments, you will also
recei ve copi es of docunents filed by other persons on the service

list. If you are on the notice list, there is no requirenent
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are on the service list and you wish to file a witten comrent in
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this case, you nust file with the Board and with everyone el se on
the service list.

At this point | will ask Board Menber El ena Kezelis if she
has any opening remarks that she would |ike to nake.

BOARD MEMBER KEZELIS: No. Thank you very nuch all for
being here and let's begin.

HEARI NG OFFI CER JACKSON:  Very good. The first people we
have presenting today is the Departnent of Defense. Do you have
any opening renmarks that you wish to nake?

MR ZOLYAK: Just a few opening remarks. My nane is Gry
Zolyak. | aman attorney with the U S. Arny Environnental
Center. W wish to thank the Board for hearing us today.

At the August 25th neeting in Chicago --

HEARI NG OFFI CER JACKSON:  You need to use your m crophone,
M. Zol yak.

MR ZOLYAK: | amsorry.

HEARI NG OFFI CER JACKSON:  Thank you.

MR ZOLYAK: My nane is Gary Zolyak. | aman attorney with
the U S. Arny Environnental Center. At the August 25th neeting
of the Board, | and Ms. Ceorgia Vlahos, who is seated to ny
right, presented sone prefiled testinony that we had on behal f of

t he Departnent of Defense on Section 742. At that tine we raised
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that perhaps we had not fully considered. And at that tine the
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Board asked us to cone back today and answer -- actually, make a
few presentations and answer those questions. Consistent with
that request, | have three presenters today.

The first individual is M. Steve Beverly. He is with the
Navy and he will talk about the LUC agreenent, the LUC MOA we
have been working on with the Il1inois EPA

The second presenter is M. Carl Smith. He is an attorney
with GSA in Chicago and he will outline GSA's policies and | aws
on federal agency |and hol ding and real estate issues.

Finally, Andrew Kendrick, who is seated to ny left, is with
Tetra Tech and he will nake the presentation on GS and how t hat
differs with GPS.

Let nme nention to the Board that we have two slide
presentations and logistically the best we can do is to have the
slide shown over here. And perhaps as a housekeeping matter, if
the Board would like to find another way to do that, certainly
et us know. W would be happy to accommodat e.

Just a few other short items. | have provided to each
menber of the Board two docunments. One is the prefiled testinony
of M. Richard Butterworth. He is an attorney with GSA in

Washi ngton, D.C. M. Butterworth regrets not being able to
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attend today, but he and his wife are expecting their first child
and logistically it just was not going to work out for himto be
here today. Carl Snith, seated to ny right, will be able to
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address those issues as well.

The second docunent is comments that we have and suggested
| anguage for Section 742. | also do want to nention to the Board
that nost of the people here up front did meet with the Illinois
EPA on August 31 to sit down and tal k about progress on the MOA
| do wish to report that that neeting went especially well and we
do wish to thank a nunber of people fromthe Illinois EPA,

i ncludi ng Kim Gevi ng, who was very open and accomodati ng and
willing to hear our concerns and needs and suggesting | anguage in
a way to proceed to try to get the MOA done.

That concl udes ny opening remarks and let ne turn this over
to Steve Beverly.

HEARI NG OFFI CER JACKSON: Thank you, M. Zolyak. Before we
do that, | will ask the court reporter to swear the witnesses in
and we can do it as a panel

(Whereupon the witnesses were sworn by the Notary Public.)

HEARI NG OFFI CER JACKSON: Thank you. M. Beverly, you nmay
proceed when you are ready.

MR, BEVERLY: Thank you.

MR ZOLYAK: Ms. Jackson, not to interrupt M. Beverly, but

how woul d you like us to proceed, given the screen is over here
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HEARI NG OFFI CER JACKSON: | think -- what we have done is
we have set sone chairs up over to the side for the Board Menbers
11
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to nove around. So whenever you are ready to do the power point
presentation, the Board Menbers can nove around and watch from
that angle if they need to.

MR ZOLYAK: Fine. Thank you.

HEARI NG OFFI CER JACKSON:  Ckay.

MR BEVERLY: That is what we will be doing right now

HEARI NG OFFI CER JACKSON: kay. Very good.

MR BEVERLY: Good norning. As Gary pointed out, ny nane
is Steve Beverly. | work with the Navy at Southern Division
Naval Facilities, Engineering Conmand, in Charleston, South
Carolina. The Southern Division is in charge of the
installation-restoration program which is essentially the Navy's
envi ronnent al cl eanup programfor our facilities in 26 states,
including the State of Illinois.

Gary asked ne to cone here today to talk a little bit about
the -- since | was involved in discussions that we had in
establi shment of the Menorandum of Agreement in Florida, to cone
here and give you an idea of what we are |looking at in terns of
trying to set up with the IEPA and the U. S. EPA, Region 5, for

our bases in the State of Illinois.
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When we tal k about the tri-party nmenorandum what we are
really tal king about is the agreenent between the individua
installation or facility that may have a Land Use Control or

institution control of sone formon the installation and that
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woul d be signed by the commandi ng officer in the case of DoD
facilities, and then signed by the representatives of both the
U S EPA Region 5 and the Illinois EPA. Now, when we say Land

Use Controls, the termwe have defined specifically in the MDA
that we had in Florida, because it was a new termthat had not
been used there before, or really up to that point in time within
Region 4 at all. Region 4 EPA subsequently adopted sone gui dance
that used that termas well. But it is alittle bit broader than
just the termof institution control, as we nornmally think of it.
Because we realize that sonme of our facilities will have sites
that will actually have engineered controls in place as part of a
sel ective renedy.

So we wanted to nake sure that when we were tal king about
overseei ng that and reporting upon whether or not we are
mai ntai ni ng our sites and the renmedi es that we have i npl enent ed,
we want to nmake sure that we included engi neered controls under
the definition of Land Use Control, as well as any kind of
adm ni strative neasures we nmay have in place, for exanple, a base
master plan restriction or sonme kind of dig permitting process

that the base may have in place as an institutional control. So
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that we woul d be reporting on those together if we said, yes, we
are or are not conplying with all of the restrictions and all of
the controls associated with a given site. So we have defined
that termvery broadly.

13
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Now, the genesis of Land Use Control MOA in Florida in
Region 4, started out, of course, with the fact that DoD
facilities in Florida, as they are across the country, have now
nmoved frominvestigating, as it seenms to have taken us years to
have done in sone cases, or at least that is the criticismthat
we have had, to actually cleaning up our sites and noving forward
to inplenmenting individual renedies on our sites across the
progranms, UST, RCRA, CERCLA, pretty nmuch across the Board. And
conbined with that during the same period of tine, of course, we
have seen a shift in | guess regulatory acceptance of the notion
of risk-based cleanups in particular

In the old days, of course, it was you will clean
everything to background, it has to be pristine, and now we are
seeing nore and nore acceptance by the regions and, of course,

i ndividual states with the notion that we can clean to risk-based
standards assunming certain controls have been set in place to
ensure future protection of human health and the environnent.

Anot her driver for MOA in Florida was the fact that, |ike

Illinois, Florida has a deed recordation requirenment in the
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statute that says once you inplenent a renmedy, if you are goi ng
to use an institution control, you will, in fact, deed record
that on your property. Carl Smith, of GSA will talk alittle
bit nore about our legal limtation in that regard.

Finally, the need just to set up a workable process. As in
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Florida and in Illinois and other states, our DoD facilities vary

widely fromsnmall reserve centers to rather large industrial
facilities, which have a nunber of different sites on them They
coul d be RCRA sites, could be a conbination of RCRA or UST and
CERCLA sites with different authorities and different agencies
that may be controlling those cleanups that we are working with
So the EPA and the Florida DEP fol ks and us deci ded, well,
we need to have a process that kind of crosses the bounds of al
of those different prograns so that we have a very consi stent
approach. If we have a RCRA site next to a CERCLA site, next to
a UST site, why should we have different inspection and reporting
requi renents that make it very difficult for base personnel to
oversee Land Use Controls or any kind of institutional control on
those sites. It nmakes nore sense to have a process in place with
a consi stent approach across the board regardl ess really of
regul atory authorities.
Even t hough the EPA nmay have del egated their authority to
the state on the UST program we felt it was appropriate to keep

both of the regul atory agencies involved and at |east, if nothing
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el se, reporting to themthat we are maintai ni ng whatever Land Use
Control s we have agreed via our renedy docunentation, whether it
be a ROD or a No Further Renediation letter fromthe state or
what ever it might be to inplenent at a given site. It would
certainly assist us tremendously in having a consistent approach
15
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I would like to talk specifically a little bit about the
basics of the Florida MOA. Again, it was a tri-party agreenent,
and the background is it cane out of sonme party efforts, because
the parties saw that we needed, again, a consistent approach to
all of our sites that everybody coul d understand and apply and
i mpl ement and maintain in an effective manner. W recogni ze that
we need nore than just another consent order or another RCRA
permit nod or sonething that would be potentially put on a shelf
and forgotten about down the road. W needed sonething that was
an active process that would keep all of the players involved on
all of our sites.

Now, as we notice on the next slide, we do say we cover al
sites, and that's -- there is -- just to let you know, there has
been sone recent DoD gui dance that just conme out that expresses
sone concerns about that, particularly in the context of us
mai nt ai ni ng our CERCLA authorities, as we are a | ead agent on
many of our facilities to do CERCLA cleanups. So we are going to

be working with the | EPA to cone up with sone | anguage t hat



19

20

21

22

23

24

10

11

12

13

14

15

16

17

18

mai ntai ns our CERCLA authorities but at the same time allows the
EPA and the state to participate in Land Use Control oversight on
all of our sites.

Now, the stated purposes -- and there are several -- | just
captured a few of themhere in the slides. Essentially, again,

to inplenment the process. And to do that, of course, we are

16
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trying to facilitate risk-based cl eanups because we felt
ri sk-based cl eanups were an economnical yet protective way of
cleaning up facilities across the country in many cases. In sone

cases it is just not appropriate to do a risk-based cleanup, in
whi ch case we woul d not have a Land Use Control or a need for a
Land Use Control

Secondly, we wanted to elevate the | evel of awareness of
station personnel, and that included tenants on stations, and
there could be a nunber of different federal facilities on a
given DoD installation, as well as Arny, Navy, and Air Force
fol ks all spread apart across on various installation contro
just by one conponent. W wanted to nmake sure that all of the
tenants were aware of the restrictions and that the base
personnel had a process in place where they can keep these peopl e
awar e.

So we had seen in the past where we had instances where
soneone woul d go out and award a contract and dig a utility

trench right through the mddle of a CERCLA site or a UST site.



19

20

21

22

23

24

10

11

12

13

14

15

16

17

W wanted to put in a place a process to hopefully, to the
greatest extent possible, prevent future incidents of that kind.
So we wanted to essentially set up a process where the station
personnel coul d provide docunentation in a rather sinple fornat
and easily understandable format to all the tenants and have
neetings with those tenants and nmake sure they understood that if
17
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they are going to have a m| con project or construction project
or utility repair or installation project, they need to cone to
the environnental office and nake sure that they are not going to
run afoul of any of the sites that we have on our bases.

The MOA al so set up a notification process both to advise
the regul ators of the continued maintenance of the sites that we
had but also to tell themif we had any planned changes to the
facility that might affect any of those sites. W specifically
had some prenotice requirenents built in to the Florida MOA that
says we will come to the regul ators because we have a m | con
project that says we are going to build a new hangar or we have a
utility repair project out there that is pending that we know
about and we really need to run that utility line near or
adj acent to or maybe even into a site and how do we do that and
maintain the integrity of the site and the renedy that we had
previously inplemented. So there are two notice aspects built

into the MOA
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W al so wanted to provide reasonabl e assurances, which is
kind of the guts of the thing, that we have got control over what
we are doing, it is not awlly-nilly thing that we only | ook at
it once a year and everybody forgets about in the neantine. But
we can give you assurances that we are on top of it, essentially.
W are on top of controlling our sites. 1In the Florida case we
actually had an Admiral who had issued an instruction to the

18
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three bases, the Naval Air Station at Jacksonville, the Naval
Station Mayport, and the Naval Air Station Key Wst that fel
under his direct authority as a Regional Environnental
Coordinator. So he went ahead and issued an instruction that
said you will enter into MJAs with the FDEP and EPA Regi on 4.
Sone of the basic requirenents that are kind of the guts or
the nuts and bolts of our agreenents, first of all, we set up a
site listing appendi x, which specifically lists the sites that
are going to be included under the terns of the agreenment. And
the MOA provides that that agreenment site listing will be updated
periodically as appropriate to reflect the addition or deletion
of sites under terns of the agreenent. So if we find additiona
sites that need controls and renedies put into place with
controls or if we decide to go out and do an interi mneasure or
somet hing and actually renove the soil at a contamnated site
that we had previously, to build a new building that we woul d

probably delete that site off the appendi x.



18

19

20

21

22

23

24

10

11

12

13

14

15

16

The second thing that we set up was a LUC P, what we refer
to as a LUCIP, which is a specific inplenentation plan for each
of those sites. Those would be appended to the MOA. They are
fairly short and concise. Wat we wanted to do was take all the
verbi age in the decision docunents that may apply and boil it
down to what the nuts and bolts of the site are about. The ones
we had set up for Florida and we would also like to set up for

19
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Illinois, essentially, you only have about six or seven different
pertinent points, the site description, site |location, the Land
Use Control objectives, the actual Land Use Controls that are

i mpl emented to achi eve those objectives, for exanple,
installation of a fence, sonething of that nature, the decision
docunents that pertain to the site, whether it be a Record of
Decision or a No Further Renediation letter of sone type, and
this other pertinent information that m ght apply.

W have a very conci se docunent that would only be about a
page or a page and a half that we could have the base personne
share with the tenants on the base so that if they are |ooking at
putting in a utility trench or putting in a new building, they
can get that information and say, oh, | understand there is a
site here. Here is where it is at. Here is the paraneters of
it. Here are the restrictions on it. Mybe | need to reroute

that utility line or think about putting that buildi ng somewhere
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el se because of the site and the things that are involved with
that site. So we wanted sonething very -- | guess the KISS
principle, keep it sinple stupid applies here. So all of the
tenants coul d understand the environnental nuances of these sites
that they are not normally involved wth.

As part of the MOA we al so had the base conduct periodic
i nspections. One of the things we are talking with the | EPA
about is what is the best way to set that up. As | nentioned

20
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earlier, we have sites that are small reserve centers and may
only have one site with a Land Use Control to very large, you
know, rmulti-acre facilities which may have several sites wth
Land Use Controls. And so how often do you need to inspect these
type of sites. One of the things we would Iike to do is set up
an agreenent that is variable, even though it is a nodel, with
certain variables init. And this would be one of themwhere for
one facility it mght be appropriate to go out every quarter, at
least. |If you have a lot of industrial activities out there and
you have a lot of m| con projects where things are being built
or repaired or renovated, it mght be appropriate to go out at

| east every quarter and | ook at these sites and make sure that
everything is okay. On other facilities, sem annual or annua

m ght be appropriate, depending on the level of activity, where
the facility is, where the site is on the facility and how | arge

the facility is and the nunber of sites that may be invol ved.
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W al so set up a process of quarterly reviews, by what we
refer to as our environnental conpliance board and each of the
agenci es have different nanmes for it. But essentially it is a
board where the fol ks get together and usually have tenant
representatives as well as the environnental personnel on the
base cone together every quarter and say, okay, where are we at
with these sites and is anybody aware of any planned changes to
any areas that nmay affect any of these sites, so that a tenant
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who has just got funding down fromhis headquarters at Louis Air
Force or NQOAA or sone other Agency and says, | know, | just got
noney yesterday to build a new building over here and this is
where | would like to put it at. Those kind of issues can be
di scussed on a quarterly basis and coordi nated so that siting
i nterference or disruption can be avoi ded.

Finally, once a year the commandi ng officer, in the case of
DoD facilities, at least, would certify conpliance with all of
the Land Use Controls. So he would send a letter to EPA and | EPA
that says, yes, in fact, we have nmaintained the Land Use Control s
that we agreed that we would mai ntain pursuant both to the MOA
and all of the No Further Renediation letters or Records of
Deci si on or whatever docunents that we have out there that
reflect the decisions that relate to those individual sites. So

it is, again, another doubl e-check process, another oversite
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opportunity for the regulators to say, yes, the Navy is on top of
what they are doing or the DoDis on top of what they are doing.
Sone of the other basic requirenments, prior concurrence and
notice to EPA and the | EPA in connection with reeval uation of
selected site renedies. Again, these are for things that we have
termed as nmajor |and use change and that term najor was actually
defined in the MOA that we have. W would be doing the sane
thing here, essentially saying that if you are going to have a
| and use change that is going to affect the integrity of the site
22
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remedy you have put in place then you need to notify EPA and the
state and get sone coordination on howto mnimze those affects,
what are you going to do to fix the situation after the fact or
what ever it mght be. So if we have to run a utility line
somewhere, we have no other choice, what are we going to do to
put into place protective nmeasures to ensure that that work can
be done safely, and then what do we do after the fact to
re-establish the renedy that we had put in place under that site.
Now, the MOA ties are substantial good faith conpliance
with the MOA requirenments to essentially continue validity of the
approved site remedi es, which neans there is sonme |anguage in the
MOA that woul d say, hey, Navy or hey, DoD, if you don't conply
with the ternms, if you don't do your periodic inspections and you
don't send us your certification, if you change |and uses on us

and don't tell us about it, then all bets are off as respect to
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one or nore of the sites that you have done that at, and maybe
even multiple sites on a facility which, obviously, raises
t renendous questions for us.

Because for a commandi ng officer to have to explain to
soneone up his chain why he has to get another $100, 000.00 to
clean up a site that he previously had a risk-base cl eanup on
because t he Agency took back their No Further Remediation letter
or the EPA said, well, we are going to have to go back and anend
the ROD and go through the whol e process of anending the Record
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of Decision, that is not sonething that the commandi ng officer
woul d want to do. So we have basically said there has to be sone
tie in or Iink between our conpliance and good faith with the
terms of the MOA and the validity of the individual Records of
Deci sion and No Further Remediation letters out there that wll
have Land Use Controls associated with those docunents.

Q her basic requirenents, although the MOA was not
specifically built into Records of Decision or permts or No
Further Renediation letters, per se, as a requirenent, again,
there is this Iink, and the MOA nmade it very clear. And we
actually drafted up sone | anguage that would be an appendi x to
the MOA that made it clear the |link between those decision
docunents and t hose enforceabl e mechani sms that existed and our

conpliance with the terns of the MDA, The EPA in the State of
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Florida in particular, and we have found it with nost of the
other states in Region 4 that we have dealt with, fee
confortable that they al ready have a good enforcenent nechani sm
agai nst us.

If we inplement a site remedy and it is reflected in the
statenment of bases or Record of Decision and we violate that
because we don't live up to the ternms of the MOA, not only can
they pull out of the MDA and say sorry we are not going to play
anynore, but they al so, of course, can enforce agai nst us based
on that particul ar decision docunent, which can range anything
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frompenalties to just saying well, okay, we are going to take
back our No Further Renediation letter and you are going to have
to start fromscratch or at |east go back out and | ook at the
site again. So there is a clear linkage there. W didn't nake
specifically every requirenent in the MOA a direct requirenent
into the Record of Decision or pernit.

The | EPA here, of course, is proposing a little bit
di f ferent approach than what we have seen in Florida, South
Carolina, and Georgia and a few ot her states, because essentially
we are |ooking at building the MOA process into the regul ations
of the Agency. The other states we have dealt with pretty nuch
have said, well, we think we have -- we feel confortable that we
have the inherent authority essentially to enter into this type

of agreenment with the DoD facilities in the State of Florida, for
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exanpl e, without having to build sonething specifically into
passing a regulation or a statute.

W have, of course, deferred to the IEPA and their
attorneys in that respect as to what is necessary to inplenment an
MOA similar to the Florida MOA in the State of Illinois. And so
that's why we are here today, was to express our concerns and
i ssues that we have relating to the regulatory process of putting
that MOA into place. W do have suggested revisions to Part 742
regul ations that are before the Board currently.

So, in summary, we believe that the MOAs establish a
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wor kabl e, clainms control, maintenance and oversi ght process that
is beneficial to all the parties to establish a very consistent
approach to all of our sites on a facility, and that we have
fully protected human health and the environment, and will act
essentially as a substitute for the requirenent that we deed
record Land Use Controls on our facilities, which we have some
| egal inpedinents to doing. | would be happy to answer any
guestions that the Board Menbers may have

BOARD MEMBER KEZELIS: Is this the conclusion of the power
poi nt presentation?

MR BEVERLY: For me. There is one nore.

BOARD MEMBER KEZELI S: One nore.

MR BEVERLY: Just one nore.
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BOARD MEMBER KEZELIS: Ckay. Wth another witness?

MR BEVERLY: The GSA is in between.

HEARI NG OFFI CER JACKSON: Ckay. | think what we will do is
go ahead and have presentation fromthe entire group and then we
will take questions all at once of the entire panel.

MR ZOLYAK: Sure. That's fine.

HEARI NG OFFI CER JACKSON:  Ckay.

MR ZOLYAK: Ms. Jackson, our next presenter is Carl Smith,
an attorney with GSA based in Chi cago.

HEARI NG OFFI CER JACKSON: Thank you. Wenever you are
ready, M. Smith.
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MR SMTH  Thank you. My nanme is Carl E. Smith, Assistant
Regi onal Counsel for the U S. General Services Admnistration,
Region 5, the Great Lakes Regi on, consisting of the States of
IIlinois, Wsconsin, Mchigan, Chio, Indiana, and M nnesot a.

The comments | will be nmaking today are taken fromthe
prefiled coments of Richard Butterworth, who is in our central
office in Washington, D.C. M. Butterworth could not nake it
today, as indicated, because his wife is expecting in the next
two or three days.

Good norning. M. Butterworth, by the way, who prepared
the prefiled comments, has been enpl oyed by GSA for 13 years and
has been in his current role for five years. He is serving as

Chi ef Counsel for the Ofice of Property D sposal within the
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Publ i c Building Service of the General Services Adm nistration
GSA. In that capacity he is responsible for policy devel opnent,
legislative initiatives, regulatory interpretation and adoption
overall programlegal review, and for individual real property
di sposal acti ons.

I had many of those responsibilities in Region 5, and
Illinois in particular.

W appreciate the opportunity to address the Board
concerni ng, anong other things, the legal limtations which exist
on the ability of federal agencies to deed record |and use
revision on federal property. To understand the scope of federa
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agent real property nmanagenent authority, it must first be
recogni zed that those real properties which the various federa
agenci es occupy or otherw se control are not owned as such by
them but rather by the United States as sovereign. This is
sinmply because the ultimate authority to nmanage al
federal ly-owned | and rests with the Congress pursuant to the
Property C ause of the United States Constitution and Congress
has not chosen to assign ownership over federal |ands to any
particul ar agency or agenci es.

GSA derives its authority to manage and di spose of federa
| ands fromthe Federal Property and Adm nistrative Services Act

of 1949, the citation of which is in the prefiled coments.
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will refer to that as the Property Act. One of the principa

pur poses of the Property Act was to provide econonies of scale

and consolidation of resources and authorities within the Federa

Governnent. One of those key areas of consolidation was the

authority to manage and di spose of real property. Specifically,

GSA was authorized to ensure the effective utilization of excess

real property, and that's property which a | andhol di ng agency has

determined is no | onger needed to acconplish its particul ar

m ssion, and the efficient disposals of surplus real property,

which is an excess property for which there is no other federa

agency need. GSA is authorized to provide these functions for

all federal executive agencies. Therefore, unless an agency has
28
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specific authority to dispose of real property, once a

| andhol di ng agency has determ ned that the property is excess to
its needs, it nmust turn the property over to the GSA for

di sposition.

The Departnent of Defense, DoD, is in a unique situation in
the federal governnent in that it has specific del egation of the
same property and managenent functions as GSA but only with
regard to closing and realigning base properties identified under
one of the various Base O osure and Real i gnnent, BRAC, statutes
passed by Congress in recent years. Therefore, inthis limted
circunmst ance, DoD can act as both the | andhol di ng and di sposa

agency, in effect, stepping into the shoes of GSA
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Wiile it is true that Congress has chosen on ot her
occasions to grant certain specific property managenent
authorities to other federal agencies, including the DoD, the
scope of those authorizations have been very limted. For
exanpl e, federal agencies have the general authority to grant
utility easenents or right-of-ways to third parties. However
t he Departnent of Justice has previously determned that the
authority that Congress provided to agencies to execute those
types of instrunments does not extend to conservation easenents or
ot her broader grantings of property rights. Thus, under the
above authority, federal agencies cannot circunvent the genera
prohi biti on agai nst disposition of property rights by granting
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| EPA an easenent.

In carrying out its responsibility for effective and
efficient utilization of excess and di sposal of surplus federa
property, the GSA has explored the use of institutional controls
on federal property. Like the proposed rules, GSA interprets
institutional controls to nmean | egal nechani sns for inposing
restrictions on future |and usage. 1In recent years, the GSA has
worked with both public and private partners to exam ne nmany
types of institutional controls and the effectiveness of those
controls. As a result, GSA has found that the use of such

controls by federal agencies can be desirable under certain



12

13

14

15

16

17

18

19

20

21

22

23

24

10

11

ci rcumnst ances.

For exanple, given budgetary realities, |andholding federa
agencies often lack the necessary funding to renedi ate nany of
the contam nated properties under their control to |l evels which
woul d allow for future unrestricted use. Furthernmore, in many
i nstances unrestricted use is not necessary for the agencies to
effectively performtheir essential mssions. Therefore, to the
extent that the use of such controls will allow for the
i mpl enent ati on of adequately protective, yet cost-effective,
ri sk-based site cleanups, the interest of both federal agencies
and the public are served.

GSA is also mindful of the fact that many federa
properties, which are now being used in an industrial or
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comrercial capacity, would likely continue to be used in that
capacity if the property was turned over to the private sector
for redevel opnent. Consequently, GSA believes that to the extent
that the use of institutional controls can serve to pronote the
rapid reuse of surplus federal property and facilities, they can
al so serve as an effective property disposal tool beneficial to
both the Federal Governnent and those comunities adversely

i npacted by federal facility closures. Needless to say, one of
GSA' s principal goals in the disposal of surplus property is to
ensure that those properties do not becone undesirable

Br ownfi el ds.
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G ven the aforenentioned, GSA is encouraged that the
IIlinois Pollution Control Board and the | EPA are | ooking at
realistic ways to allow both federal agencies and the private
sector the opportunity to use institutional controls in the
context of inplenmenting risk-based site renmediation. GSA also
supports the effort to ensure that property owners seeking to
utilize such controls provide adequate notice of their existence
to interested third parties and ensure effective oversight and
nmai nt enance.

Having said this, GSAis very concerned, however, with the
requirenent that all institutional controls be recorded as
permanent restrictions on use, i.e., be nmade to run with the
land, at the tine of renedy sel ection, even though the property

31

KEEFE REPORTI NG COVPANY
1- 800- 244- 0190

upon which the control is being applied is not being conveyed to
any other party. The proposed rules refer to such controls as
Envi ronnental Land Use Controls, or ELUGCs.

GSA' s concern with the ELUCs concept is twofold. First, as
previously nentioned, the |andhol di ng agenci es generally do not
have the authority to record land use restrictions in | oca
county recorders' offices, and second, that this recordation
process will effectively negate the availability of other equally
effective options to ensure the protectiveness of the

institutional controls on those federal properties which will be
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retained in the federal inventory.

At this juncture, | believe it is inmportant to note that
the Property Act defines the termproperty to include any
interest in property. Accordingly, it is GSA's position that the
granting of a property right in perpetuity, such as a restriction
on the future use of the federal property as envisioned in the
proposed TACO regul ations, is an interest in property as defined
by the Property Act. Thus, only GSA and not the | andhol ding
agency can grant such an interest. The next logical question is
why GSA did not sinply delegate to | andhol di ng agenci es the
authority to convey these interests or convey the interests
itself.

GSA has specifically chosen not to delegate the authority
to | andhol di ng agencies to record | and use restrictions that
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would run with the land in perpetuity for three principa

reasons. First, we believe it would be clearly contrary to

Congr essi onal desires as to who should hold property disposa

authority. And in the case of DoD, the fact that Congress has

only chosen to expressly grant that agency full property di sposa

authority in the context of BRAC real estate actions clearly

indicates that it was not their intent for DoD to have those same

authorities in the context of nanagi ng active base properties.
Secondl y, GSA believes that recorded | and use restrictions

shoul d only be agreed to in the context of an actual property



11

12

13

14

15

16

17

18

19

20

21

22

23

24

di sposal. In that manner, such restrictions can truly reflect
the risks associated with known site conditions in the context of
particul ar contenpl ated reuse of the property rather than sone
hypot heti cal use down the road. At the tinme of the disposal, GSA
or any | andhol di ng agency with di sposal authority could review
the institutional controls previously set in place during the

I andhol di ng agency's use of the property and determine, with
appropriate regul atory agency input, whether those controls
shoul d remai n and becone permanent use restrictions or be
nodified in order to be truly protective in the context of the
pendi ng reuse.

Finally, as nentioned previously, GSA strongly believes
that there are other effective means to inpose use restrictions
on federal property without requiring that those restrictions be
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recorded. For exanple, while federal |andhol ding agencies may be
legal ly precluded fromrecordi ng pernanent use restrictions,
t hose agencies may enter into |l and use restriction agreenents
that may run for the length of the agency's custody of the
property. Since many agencies retain their primary facilities
for many years, such agreenents can inplenent Land Use Controls
practically in perpetuity.

Simlarly, GSA as a policy matter, does not convey these

property rights in perpetuity for federal property that is not
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bei ng prepared for further disposal actions. As explained in
points two and three above, GSA believes there are anple
opportunities to institute permanent restrictions at the tine the
property will be conveyed from federal ownership, and there are
other effective nmeans for restricting property that will be
retained by the federal ownership.

As we have seen fromour review of executed Land Use
Control agreenments within the U S. EPA Region 4, referred to in
M. Beverly's presentation, and fromthe draft agreenent that DoD
has proposed entering into with the Illinois EPA and U S. EPA,
Region 5, these types of agreenents can establish various site
i nspections and reporting procedures which will keep these
regul atory bodi es involved in Land Use Control nmaintenance and
advi sed of any intended changes in | and use which m ght affect
the continued viability of those controls.

34

KEEFE REPORTI NG COVPANY
1-800- 244- 0190

W believe it inportant to also point out to this Board
that in addition to those specific site inspection and reporting
requi renents which the aforenentioned agreenents m ght enconpass,
two federal |aws, namely CERCLA and NEPA, independently inpose
certain pre-property disposal related notice obligations on
federal | andhol ding agencies. These obligations are of a kind
not simlarly inposed on any private | andhol der. For exanpl e,
CERCLA, Section 120(h)(4) requires federal agencies disposing of

surplus properties to identify those that may be considered
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uncont am nated. To nake that determ nation, these agencies nust
obtain the concurrence of either the U S. EPA for properties
that are on the National Priority Lists sites, or the cognizant
state agency, for instance, the | EPA for those non-NPL sites.
Thus, | EPA woul d have the right to doubl e-check any agency
determ nation that the particular piece of property being
di sposed of has no residual contamination in need of some type of
institutional control

Second, federal |andhol ding agencies nmust conply with the
Nati onal Environnmental Policy Act, NEPA, in the context of naking
cl osure and excessi ng decisions. Under NEPA, federal agencies
are required to assess potential inpacts to the quality of the
human environnent fromthe proposed federal action. Thus, if any
institutional controls are affected by an agency's decision to
close a facility or declare property excess, the |andhol di ng nust
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eval uate those inpacts and all ow public coment on that
eval uation. GSA nust also conply with NEPA for our disposa
actions and if there is contamination in place on property GSA is
di sposing, we routinely notify the appropriate State regul atory
agency to obtain their concurrence concerning the need for |and
use restrictions on the property prior to disposal

So in light of the foregoing, GSA urges the Board to nodify

| EPA' s proposed | anguage regardi ng the use of ELUCs in the
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current draft of the TACO regul ati ons as suggested by the DoD
agencies. The DoD s proposal, as we understand it, permanent
I and use restrictions would only be inposed at the tine the
property is deeded fromthe Federal Governnment to any non-federa
entity. However, the |andhol ding agency would still restrict use
of the property through a Land Use Control Menorandum of
Agreenent with IEPA and the U S. EPA, Region 5, for as long as
the federal agency controlled the property.

In conclusion, we at GSA support DoD s request that the
ELUCs portion of the proposed TACO regul ati ons be nodified to
take into account the unique authorities given to, and
responsibilities inmposed on, federal agencies' managenent of
federal real property as well as the potential for significant
State involvenent in the disposition of property in |ight of
CERCLA and NEPA requi rements.

W appreciate the opportunity the Federal Governnent has
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had to work with the Board and | EPA and resolve this issue and
t hank you for the opportunity to present these conmments to you
t oday.

HEARI NG OFFI CER JACKSON: Thank you, M. Smith. Since this
testinmony was not required to be prefiled, it was very helpful to
have you read it into the record this norning. Thank you.

I would ask do we have any ot her paper exhibits or can we

go ahead and nove that the two be admitted at this tine?
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MR ZOLYAK: | believe that is all we have.

HEARI NG OFFI CER JACKSON: Al right. W have a copy of M.
Beverly's power point presentation, and we would nark that as
Depart ment of Defense Exhi bit Nunmber 2.

(Wher eupon sai d docunent was duly nmarked for purposes of

identification as Departnment of Defense Exhibit 2 as of

this date.)

HEARI NG OFFI CER JACKSON:  Departnent of Defense Exhibit 1
was M. Zolyak's prefiled testinmony fromthe August 25th hearing.

Then M. Butterworth's testinmony would be Departnent of
Def ense Exhi bit Nunmber 3.

(Wher eupon sai d docunent was duly marked for purposes of

identification as Departnment of Defense Exhibit 3 as of

this date.)
HEARI NG OFFI CER JACKSON: Are there any objections? Ckay.
These docunents are so entered into the record. Thank you.
37
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MR ZOLYAK: Thank you.

(Wher eupon sai d docunents were admitted into evidence as

Department of Defense Exhibits 2 and 3 as of this date.)

MR ZOLYAK: Qur final presenter is M. Andrew Kendri ck.
M. Kendrick is a hydrogeol ogist with Tetra Tech Nus. He has a
power point presentation on GS. So if we could ask the Board

to nove back to your seats. Thank you.
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MR KENDRICK: | was asked to give a presentation here
today on supporting Land Use Controls utilizing @S and GPS.
Those acronynms, G S is Geographic Information Systemand GPS is
A obal Positioning System They are basically two technol ogi es
that work together to provide spatial information.

Briefly, nmy agenda for ny talk here is first | will talk
about what is A S and generally how it works, and accuracy and
precision of GS and mapping in general, security and reliability
of AS, as well as access and distribution options for dS.

VWhat is GS? A Geographic Information Systemis, in
essence, a conputer-based technol ogy for conpiling, storing,
anal yzi ng and di spl ayi ng geographically referenced information.
When | say geographically referenced information, what | nean is
physical entities, buildings, roads, streets, environnental
sites, as well as any data that describes all of those entities.
So it is not just a map. It is actually a database driving the
presentation of these entities.
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What is special about G S? In essence, data is stored in
| ayers of spatial information, as you can see fromthis exanple
That makes it possible to query the database and query, in
essence, the maps. This exanple has, you know, several different
| ayers, buildings, streets, custoners, sites, etcetera, which
are, in essence, stacked upon each other and allows you to do, in

essence, three-dimensional querying of the database. So you are
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not just |ooking at, again, the physical entities, but what data
supports that entity, what are descriptors, what is the itemthat
you are | ooking at.

The real power of ASis the ASlinks, like I said, the
spatial features to a relational database. So it is not just an
option of the AS. That is, in essence, the foundation of G S
design. This allows querying of the database to generate visua
and hard copy reports and provides rapid visual data analysis to
support enhanced decision naking. |n essence, G S conbines the
power of a database with the inpact of a presentation or
real -tine display.

VWhat can you do with GS? Not only does a GS specialist
have all of the tools available of a database and, in essence, a
CAD environnment, but pre-programed queries, in other words,
pre-programed questions can be built into the AS to support
specific data users and deci sion nmakers who really don't need any
nore experience, software or hardware other than what you m ght
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need to, for exanple, access a web site. Exanples include
identify the location and attributes of Land Use Control sites,
di splay the history and the current status of the Land Use
Controls, identify the associ ated environnental concerns,
surroundi ng features and structures, etcetera. This is four of

however many questions you m ght want to ask.
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Wy is G S technology potentially an option for supporting
Land Use Controls? As nentioned, it is -- the large relationa
dat abase can be queried to answer the questions at hand by the
deci si on makers, by the stakeholders. It increases accessibility
to that information, both internally within your organization or
externally to any other data user who you want to have access to
this information. Perhaps the nost inportant for the di scussion
at hand today is it, in essence, answers the questions of site
| ocation, site history, limtations, current status, etcetera.

Additional justifications for GS or additional support for
G@Sis it increases the level of trust. W use it on many of our
envi ronnental partnering conmttees because it has really built
trust in the organi zations because it provides direct access to
the information. The actual stakehol ders and data users see and
feel and can access that data.

Cost savings and val ue added. The utility of distributing
dS, in other words, spatial information provided to users,

significantly outweighs -- typically outwei ghs the cost of

40
KEEFE REPORTI NG COVPANY
1-800- 244- 0190
generating the GS. The data are updated and nanaged in a
central, secure repository. |In other words, the GS is created,

revi sed and updated once in a central facility and then served to
whoever the data uses are and the stakehol ders.
Wth respect to accuracy and precision of S, ASis as

accurate as the maps that are used to create the AS. These are
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three exanpl es of very comon nmaps used to create G S. USGS
United States Ceol ogical Survey, quad maps, they are what we cal
a digital raster graphic and they are accurate to approxi nmately
40 feet. Digital ortho photos are aerial photographs and they
are accurate anywhere in the range of ten to forty feet, and that
is based on the elevation that the aerial photos are flown.

Just as a matter of reference, the USGS quad naps are
actually created fromdigital ortho photos. Conventiona
surveys, conventional |and surveys and GPS, d obal Positioning
Systemis accurate to -- is as accurate as you want it,
one- hundredth of a foot. Anywhere fromthat to 15 feet,
dependi ng on the sensitivity and accuracy of the GPS units.

This next slide is just two typical exanples. The blurry
picture on the left is a USGS quad map, a seven and a half mnute
quad map. On the right is an exanple of a digital ortho photo.

A brief word about GPS. GPS is a world-w de radio
navi gation systemfornmed froma constellation of 24 satellites
and ground control systenms around the country managed by the
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Department of Defense. GPS is very advantageous for renote sites
where control does not currently exist. Wen | say control, |
nmean a known point, an XY point on the ground. Were there is no
control, a conventional survey may take quite a bit of tinme to

actually find where that site is. GPS allows you to generate
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control wherever you are. Therefore, GPS can be a viable
alternative to efficiently survey and i ndependently | ocate and
verify LUCs in the field.

Security and reliability of dS. dSis created and
mai ntained in a central secure place. It is created at one
place. It is managed and edited at one place. The controlled
editing capabilities are, like | said, centralized and you can --
you have the ability to open up editing to other data users. |If
there is a particular data nanager outside of where the ASis
housed, they do have editing capabilities if they are allowed and
given that access. It is obviously reliable because of the
i nherent redundancy in the Internet.

Access and distribution. GASis comonly distributed over
the Internet, which allows version control fromthe central data
server, like I had nmentioned previously, and distributed access
to users using a standard web browser. In addition, CDs are
oftenti mes prepared and given to specific data users,
st akehol ders, such as regul atory agencies, quarterly,
sem -annual |l y, annually, or whatever the frequency is.
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Access and distribution. An additional advantage of GSis
that many DoD facilities have existing S s established
typically for the Environnmental Affairs Departnent and/or the
faciliti es managenent departnments. Therefore, the addition of

LUC specific data is a relatively mnor effort. For those
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facilities without existing AS, LUC specific projects can be
created rapidly using existing mapping which is now readily
avai l able on the Internet and site specific data contained in the
i mpl enent ati on plans, the LUC Ps.

In summary, G S and GPS, as a conbi ned technol ogy, is one
of several alternatives for securely and consistently
distributing spatial information and the supporting feature data
and the back up, the descriptive data of the actual map entities.
For this reason, the application of GS may be ideal for the
chal | enge of docunmenting and distributing LUC information to the
deci si on nakers.

Wth that, I will take any questions, or if we want to wait
until the end.

HEARI NG OFFI CER JACKSON:  All right. Thank you, M.

Kendri ck.

MR ZOLYAK: Ms. Jackson, | do wish to note that M.

Kendri ck does have a few copies of his presentation that he can
provide to the Board if they would |ike.

HEARI NG OFFI CER JACKSON: Very good. | was going to ask
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that. We will mark one as Departnent of Defense Exhi bit Nunber
4.
(Wher eupon sai d docunent was duly marked for purposes of

identification as Departnment of Defense Exhibit 4 as of
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this date.)

HEARI NG OFFI CER JACKSON:  And then al so the suggested
revisions that you submtted, may we mark that as an exhibit as
wel | 2

MR ZOLYAK:  Sure.
HEARI NG OFFI CER JACKSON: That will be marked as Depart nent
of Defense Exhibit Nunber 5.
(Wher eupon sai d docunent was duly marked for purposes of
identification as Departnment of Defense Exhibit 5 as of
this date.)
HEARI NG OFFI CER JACKSON: Are there any objections to the
i ntroduction of those two docunents into the record? Ckay.
Heari ng none, then those two exhibits, Exhibits 4 and 5, will be
admtted into the record. Thank you.
(Wher eupon sai d docunents were admtted into evidence as
Depart ment of Defense Exhibits 4 and 5 as of this date.)
MR ZOLYAK: Ms. Jackson, that concludes our presentation
this nmorning. W are now open to any questions that you or any
menber of the Board or the public, for that nmatter, night have.
HEARI NG OFFI CER JACKSON:  Thank you, M. Zol yak.
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BOARD MEMBER KEZELIS: M. Beverly, | have a question
concerning the MOAs that you testified about with respect to
Florida. D d you use one unbrella MOA or did you use one MOA for

each facility that was the subject of the agreenent?
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MR BEVERLY: Each facility enters into their own separate
agreenment. The commandi ng officer of that facility signs the
agreenment on behalf of the installation. Each installation is a
little bit different. In the case of Florida, we had identica
nodel s. They were all signed by the COs at one tine individually
for the units. But, for exanple, DoD, as | nentioned, has so
many -- we have snmall reserve centers and huge facilities and
what needs to be built into each of those | guess needs to be
tailored to really fit the circunstances. So we really do make
theminstallation specific and not just a big unbrella version

BOARD MEMBER KEZELIS: The parties to such an MDA in
Fl orida woul d be the installation comrander?

MR, BEVERLY: R ght, the commandi ng officer of the
installation. In this case it was the hazardous waste division
director of EPA, Region 4, and his equivalent at the Florida
Department of Environmental Protection

BOARD MEMBER KEZELI S: Ckay. Thank you. How | ong,
roughly, have these MOAs been in effect?

MR BEVERLY: | believe it was August of -- let nme see if |
can find that. | have a copy of the Florida one here. August
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31st of 1998 was the signature date for the first three in
Fl ori da.

BOARD MEMBER KEZELIS: So just --
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MR BEVERLY: Fairly recently.

BOARD MEMBER KEZELIS: A little over two years that you
have been operating with the LUC?

MR BEVERLY: (Nodded head up and down.)

BOARD MEMBER KEZELI S: Ckay. Thank you. | have a question
regarding the global information and the Geographic Information
Systens as well. Gven the flexibility of that type of a
dat abase, is it fair to say that it would not be difficult to add
in a legal description as another overlay for a particular
geogr aphi ¢ set of paraneters?

MR KENDRI CK: Absolutely. 1In fact, you can, in essence,
overlay site photographs, |egal descriptions, descriptions of the
site, Records of Decision, any digital format, a docunent, for
exanple, in a PDF format, if you clicked on a particular site, up
woul d cone an actual description of that site, the signed
menor andum the signed | egal survey, site photos, whatever you
want ed.

BOARD MEMBER KEZELIS: Ckay. Thank you.

BOARD MEMBER MELAS: Are there any such agreenents in place
other than with the Florida in Region 4?

MR BEVERLY: Yes. The last tine | spoke to EPA region
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counsel there were roughly 20 agreenents signed in Region 4 right
now. | don't believe there are any signed outside of Region 4.

BOARD MEMBER MELAS: Region 4 is the only one that has sort
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of taken the lead on this?

MR BEVERLY: Correct, and actually canme up with sone
gui dance. Once we had pretty nuch negotiated the terns of the
MDA, they cane up with sone | anguage control gui dance that
basi cal |y says, okay, here is the kind of things that we want to
see cone out of an agreenent with federal facilities.

HEARI NG OFFI CER JACKSON:  For the record, M. Beverly, do
you know what states nake up Regi on 4?

MR BEVERLY: Basically the Southeast, extending -- Texas
is under Region 6, | know, but pretty much all of the Southeast.
Ri ght now we have agreenents that have been signed, to ny
know edge, and | have not kept up with themvery nuch, Florida,
South Carolina, North Carolina, and | believe also Georgia. W
have been talking to the folks in M ssissippi

It really depends on which facility has | guess the point
of reaching Records of Decision or sone final decision docunent.
Like at the Air Force, for exanple, in Mssissippi has kind of
taken the initiative there because they have facilities where
they are reaching those docunments. So occasionally we will have
an Army or Air Force facility take the lead at a given state
where they may not even really involve us, because we just don't
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have a facility there or we don't have one that has had a renmedy

that has been put in place that m ght have those controls. There
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may be other states, but those are the ones | am aware of.

May | clarify one thing with regard to Andy's testinony. |
guess what we are really asking the Board to consider here is not
a particular method like S or GPS, but rather to give | EPA sone
latitude with us with federal facilities in particular and as
appropriate with the private industry as well as to what is
appropriate to cone up with an adequate description of a given
site and, you know, how best can you naintain that and the
integrity of that information and share it with others, | guess.

So we have | ooked at -- you asked because 3 S was mnentioned
at the last hearing about S, so we cane forward with GS. But
whether it is GS or GPS or just a plat nap or |egal survey or
sone ot her descriptive nmethod is appropriate for a given site
when really what we would like to see is the IEPA to have the
flexibility to work that out with the given installation
dependi ng upon if you have a site out in the back 40 that there
is nothing around it or as opposed to a site in between two
bui | di ngs, where we could -- you know, pursuant to the MOA, for
exanple, if we have a building torn down and our LUCH P says the
site is between two buil dings then, of course, we would have to
go back to the Agency and say, oh, by the way, we tore down that
building. W may need to get some other description put in here
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to make sure that nobody |oses track of where the site is at kind

of thing. O course, we are periodically inspecting the sites
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anyway. But these kinds of changes can be built in the MOA
process as kind of a living docunent.

And it may be appropriate to start out with a GPS and
ultimately end up with a legal survey if things change, if the
site is noved or buildings or structures are changed or whatever
over tinme. | guess we just want the flexibility instead of
dictating to us that you will do a | egal description when we are
not recordi ng anything because of our limtations we just want
the flexibility to | ook at other options.

If the S systemcertainly is already in place that sounds
like an ideal option and approach, to build that into our master
plan and to provide that data to the Agency. Then the process
aspect of that, the legal survey recorded in the county clerk's
of fice doesn't do a whole Iot for the environnental engi neer who
has to oversee these sites. He needs a better way to know where
the sites are at and what they consist of. So that is why we are
| ooki ng at some of these other options.

If he can go out there with a GPS hand-held thing and say,
yes, the building used to be here and soneone screwed up and
nmoved it on ne, but, boy, | can find it now type thing, as
opposed to having to get a legal survey guy to cone out and
resurvey the site. So we are just looking for flexibility just
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based on the site conditions.
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HEARI NG OFFI CER JACKSON:  Yes, M. Rieser. Could you
identify yourself for the record, please

MR RIESER Yes. M nane is David Rieser, with the |aw
firmof Ross & Hardies. Wiy is a survey not useful and why can't
surveys be used in this context? Because everybody would |ove to
have nore flexibility. | amjust wondering fromthe federa
governnent's perspective, the Departnment of Defense's perspective
what is it about these sites where a legal survey is not a too
that shoul d be used?

MR BEVERLY: Well, again, there is a couple different
aspects. One is we have legal limtations on our ability to deed
record | and use restrictions, which really fits into where the
| egal survey fits into the process. You go out and you do a
| egal survey and you then record that on the docunent which then
gets recorded and filed in the county records. Wat we are
trying to establish across the board for all of our sites and,
again, we have facilities with multiple authorities, UST, CERCLA,
RCRA, etcetera, is a conmon process for addressing and overseei ng
all of our sites.

As a part of that process, we |ook at |egal surveys as
bei ng one tool, but not a particularly useful tool for the
typi cal property nmanager who has to deal with tenants and make
sure he does not dig a utility trench or build a building on top
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of a particular site. |If he has got a G S database or he has got
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GPS coordi nates or he has got plat site nmaps or sonething el se
that he coul d use as a conbi ned managenment tool, we feel that is
nore effective than having just a legal survey that is dictated
to us that you will have a legal survey. To us, that is just an
additional cost factor and it nmay not really hel p the nanager
control the site.

Now, in certain circunstances maybe it would. But for the
nost part our guys would not go down to the county courthouse to
figure out where the sites are at anyway. So they are going to
have the database and they are going to have other neans of
| ocating and controlling and nmaintaining their sites other than a
| egal survey. So a |legal survey added on top of that is just an
additional cost factor for us, which for a 1,600 square foot or a
1,600 acre facility with 20, 30 sites onit, it could be pretty
darn expensive adding | egal surveys on top of everything,
especially if you have sone sites on the back 40 and this type of
thing. So we are looking at it strictly froman effectiveness
and oversite process and cost effectiveness perspective, | guess.
That's where we are coning from

CHAI RVAN MANNI NG The state and vari ous of our natura
resource agenci es have been involved in the @S -- sort of
| ooking at AS for a nunber of years now and | ooki ng at the val ue
that A S would have in the environmental process, the Departnent
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of Natural Resources, the EPA, us, you know, those Kkinds of
things. But we have not gotten together, as all of the state
agenci es, and done sort of the G S program Are you aware of
other states that are using GS in their natural resources and
envi ronnental picture froma state perspective where all of the
state data is being put into a S systen?

MR, KENDRI CK: Actually, yes. Two -- several states. Two
exanpl es are Washington State. The Washi ngton DNR has, in
essence, A S enabled the entire Natural Resource Departnent and
that, obviously, would include forestry stands, beaver col onies,
etcetera. So the entire Washington state DNR, all of their data,
all of their information is ina GS and is distributed to the
entire departnment. That is one of the sort of hallmark turn of
events with AS in the state.

Currently Pennsylvania is in the process of -- and I am
working with Pennsylvania on this -- in standardizing the
coverages, the layers, the nanmes, the nam ng conventions, the
file structure for a state-wi de environmental G S.

CHAIl RVAN MANNI NG Thank you. How would the @S system
that a federal entity has or utilizes relate, then -- the
information contained in that AS system howw Il that relate to
the information that the EPA needs to assess in order to make
sone of its decisions?

MR, BEVERLY: Do you want to give Mayport as an exanpl e?
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MR KENDRI CK: Yes. For exanple, Naval Station Mayport. |
don't want to turn this back on again and have you all nove back
over.

CHAI RMAN MANNI NG Go ahead.

MR, KENDRI CK: At Naval Station Mayport the ASis
currently used to nmanage the environnental restoration, the
entire environnental restoration work at Mayport. So all of the
sites, all of the environnental sites, no matter what stage they
are in, are contained within the GS. Contained within the
@S -- this answers a previous question -- are the photographs,
the site descriptions. You can have links to the actual
docunents. So all of the sites are in Naval Station Myport's
as.

In addition in that GS are all of the sites that are --
that have Land Use Controls and those that don't have Land Use
Controls. So that allows, for exanple, the EPA the state, the
facility, the water managenent district people, to find out where
is a Land Use Control, what is that Land Use Control, what are
the limtations to that property in a @S format, in a point and
click web-enabled format. Does that answer your question?

CHAI RMAN MANNI NG Yes.

BOARD MEMBER MELAS: Mayport, is that in Illinois?

MR KENDRICK: That is Florida.

BOARD MEMBER MELAS: Ch, that is in Florida?
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MR, KENDRI CK:  Yes, Naval Station Mayport in Florida.

CHAl RVAN MANNI NG Are there any such @S systens goi ng on

inthe Illinois federal properties?
MR KENDRICK: | amtrying to think. W have several A S's
in Rgion 5. | can't think of any -- Crane, Indiana; Naval Air

Weapon Center, Indianapolis; Louisville, Kentucky. So there are

many G S's sinmlar to the Mayport exanple in Region 5. | can't
think of any that | amcurrently working on in Illinois.

BOARD MEMBER MELAS. Specific to Illinois, how nmany
sites -- whoever wants to answer this, would come under this --

would it be primarily the Departnent of Defense that we are
tal ki ng about or are there other federal agencies that woul d have
a significant inpact here in the State of Il1linois?

MR BEVERLY: Well, we had, in working with GSA and we are
encouragi ng | EPA, of course, to get other agencies involved. So
far it has been pretty nmuch limted to the DoD, it has been DoD
initiative. Based on the fact that we have UST sites and RCRA
sites where we can't really get a No Further Renediation letter
because of the deed recordation linmitation, so we are trying to
nove forward and get those resolved and that's why we proposed
t he MOA appr oach.

W will -- in fact, | think Georgia sits on the executive
conmittee that spans other agencies intoit. W would like to
get thempulled into the process as well. | think what the |IEPA
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would like to see is a nodel agreenent with, again, sone variable
things built in for site specific situations, but essentially
that would be federal facility wide. And | can't speak to how
many that is.

BOARD MEMBER MELAS:. Those neetings with the I EPA are still
ongoing, | take it?

MR BEVERLY: Yes.

M5. VLAHCS: | would say that --

HEARI NG OFFI CER JACKSON:  Ms. M ahos, if you could identify

yourself for the record.

MS. VLAHOS: Sure. | am CGeorgia VIahos and | am Counsel
for the Naval Training Center, Geat Lakes. | think that |EPA
woul d have -- and federal facilities both would be in the best

section, M. Melas, to really respond to that question.

BOARD MEMBER MELAS: Thanks.

M5. VLAHOS: Sure.

HEARI NG OFFI CER JACKSON:  Yes, Joel .

MR STERNSTEIN. | amJoel Sternstein with the Pollution
Control Board. M. Kendrick, you had said that the federal
facilities that are -- the federal DoD facilities that are in
I1linois right now do not have A S descriptions?

MR KENDRICK: No, | did not say that. | said | am
personally not working on in Illinois that have GS. | am not
sure what other, for exanple, contractors may be working in
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[Ilinois that have G S s.

MR STERNSTEIN. Do any of the representatives fromthe
Department of Defense know if Illinois Departnent of Defense
facilities have AS descriptions or you don't know that?

MR ZOLYAK: W can get back to the Board if you would Iike
that question answered. For the Arny I amnot aware of any, but
there might be some that | amnot aware of.

MR, STERNSTEIN. M. Kendrick, do you know if it is easier
for federal facilities to -- that, say, aren't described at all
isit easier for a A S description to be devel oped than for a

| egal description to be devel oped for a certain parcel of

property?
MR KENDRICK: Well, | don't -- | amnot sure easier is the
best word. It is probably -- it may or nmay not be appropriate to

use G S as one of the tools or GPS. As nentioned earlier, a
| egal survey may, for a particular site, be required and nay be
integrated with the AS. So it is really based on, obviously,
the size of the facility, the type of agreenent that is set up
the type of site, where is the site |located, that kind of thing,
that woul d determ ne whether G S were appropriate or not.

MR STERNSTEIN.  Thank you.

HEARI NG OFFI CER JACKSON:  Soneone el se at the back of the
room had a question earlier. Has it been answered, | guess?

MR ELVERT: | had ny hand up. Bob Elvert with Exxon
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Mobile. | just want to conment on the fact that the State of
W sconsin has just proposed, and it is before the Board, a A S
registry for their groundwater and soil sites, renediation sites.

HEARI NG OFFI CER JACKSON:  Thank you.

THE COURT REPORTER: Sir, could you spell your |ast nane
for me, please

MR ELVERT: E-L, V, as in Victor, E-RT.

HEARI NG OFFI CER JACKSON: | had a question of clarification
for M. Beverly. |In your presentation you referred to the
Envi ronnental Conpliance Board as a group that woul d neet
quarterly to discuss the ongoing status of a site. Wuo all would
sit on that Board?

MR BEVERLY: Typically that woul d be the environnental
personnel at a base and representatives fromeach of the tenant
activities. W may have, for exanple, a navy base with Ar
Force, NOAA, border patrol, all kinds of federal entities
i nvol ved, and they woul d each have an environnmenta
representative who would sit on the Board. So essentially the
personnel at the -- the environnental nmanager, essentially, for
t he whol e base could relay information pertaining to inpacts to
tenants in ternms of upcomi ng cleanups and things of that nature,
as well as the tenants being able to say, oh, by the way, | am
getting ready to build a building over here, and | will be
submitting to you next week a dig pernmt to go in and start ny
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foundati on or whatever. So it is kind of good way to interface
and keep fol ks on track.

Because what we have found is really things that have
violated sites in the past have been strictly inadvertent, oh
gee, | didn't know that | couldn't dig here and that type of
situation. The contractor cones on board and he is just told to
fix the utility line or he has a | eaking pi pe or whatever. He
goes in and starts digging and the environnental guy drives by
and says what is this guy digging in ny site for. He didn't know
the site was there. So this is a type of way to prevent, as best
we can, for the facilities and the environmental people getting
all together and saying what is going on out there and
coordi nating that information.

HEARI NG OFFI CER JACKSON: Ckay. So it is nore of an
on-site coordi nation rather than involving state agencies or the
U S. EPA?

MR BEVERLY: Correct. It is strictly an on facility kind
of doubl e-check and communi cation t ool

HEARI NG OFFI CER JACKSON:  Thank you.

BOARD MEMBER KEZELIS: M. Zolyak, | amgoing to change the
topic for a nonent.

MR ZOLYAK:  Ckay.

BOARD MEMBER KEZELIS: And | believe this is properly
directed to you. The docunent captioned, "Suggested Revisions
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Submitted by the United States Departnent of Defense," and
specifically ny question is with respect to Section 742.1010
(e)(2)(e). For your convenience, it is on the | ast page of the
subm ssi on, page eight. That provision provides, as proposed by
t he Departnent of Defense, that if the Federal Landholding Entity
pl ans on conveying any site with a land use linmtation or

requi renent to any entity that will not thereby remain or becone
a Federal Landholding Entity, that the Agency be notified in
advance.

Had you had discussions with the Agency with respect to the
anount of tine that would be of benefit to the Agency and
amenabl e to you or your departnent with respect to advance
notification?

MR ZOLYAK: To be frank with you, we have had a great dea
of discussion with Kim Geving and ot hers, and | cannot recal
specifically that we have asked t hem about the nunber of days,
but certainly we are open to that.

MR BEVERLY: | think the MOA in Florida had a 60 day
noti ce requirenent.

BOARD MEMBER KEZELIS: A 60 day notice? Gkay. That is
very hel pful. Thank you.

CHAI RVAN MANNI NG:  The | anguage in this document, this
proposed anmendnents to the rules, would not only apply to DoD but

woul d apply to any Federal Landholding Entity?
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MR ZOLYAK:  Yes.

CHAI RVAN MANNI NG Wi ch basically is Federal Governnent
owing land in Illinois, right?

MR ZOLYAK: That is correct.

CHAI RVAN MANNI NG So but for the DoD invol verent all of
the other non DoD federal properties, aml understanding then
fromyour testinony, | think, M. Smth, is that GAS needs to be
i nvol ved in each and every -- GSA. | amsorry. GSA needs to be
i nvol ved before a Menorandum of Under st andi ng woul d be reached?

MR SMTH No, that is not what we are saying. W are
just commenting on our position with respect to if there was
attenpts to put restrictions on the land that would run with the
I and invol vi ng a | andhol di ng agency that did not have disposal
aut hority.

CHAI RVAN MANNI NG So you are basical ly saying, though
that -- that it seens to ne that you saying that the GSA needs to
be invol ved, then, before a restriction is put on a federal |and?

MR SMTH Yes. |If we are talking about deed recordation
yes, GSA woul d have to be involved. Again, unless the
| andhol di ng agency had specific authority.

BOARD MEMBER MELAS:. And the only one that really has that,
so far as | know, is the DoDin the Base O osing Act, right?

MR SMTH  Correct.

MR ZOLYAK: Right.
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CHAl RMAN MANNI NG |s GSA equi pped to work with the
II'linois EPA and all of these -- | amnot sure how many sites we
are talking about in Illinois that -- nmaybe the Illinois EPA
needs to talk a little bit nmore about this to us in terns of
whet her there is a concern with the I evel of involvenent and
whet her the right people will be involved all the tine to make
the decisions in the tinme franes that they need to be nade.

MR BEVERLY: Just to kind of clarify, what woul d happen in
the situation where the | andhol di ng agency did not have the
authority to dispose or to deed record a restriction is they
woul d have to go to GSAto do that. And | think that's where the
point made by GSA is that we don't feel it is appropriate -- they
don't feel it is appropriate, given congressional concerns about
del egating authority.

So if you are tal king about an agency that is getting ready
to di spose of property, if they don't have a disposal authority
they would go and refer that property to GSA. GSA would then, as
part of the transaction, deed restrict it as appropriate at that
point. |If they have, for exanple, the DoD in the BRAC context
the authority to dispose and as part of that the authority to
deed restrict, we would then do that at that tine as we do for
BRAC facilities, and GSA woul d not be involved at all

So it isreally just a situation where if they have excess

property and they are saying we don't need this anynore, and GSA,
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pl ease handle this for us, they would turn the property to GSA,
and had a Land Use Control that would need to be maintained, that
woul d then be deed recorded by GSA who woul d handle all of the
paper work and the Agency woul d basically just step back and GSA
woul d be their agent for disposing of that piece of property.

Does that help clarify? So GSA would not be invol ved
extensively throughout Illinois | guess in nultiple properties
bei ng di sposed of. | nmean, potentially, | guess, if we had a
nmassi ve government reduction | guess you could say that and
guess that woul d happen. But otherw se, we would handl e our BRAC
situation and then facilities would go to GSA that didn't have
BRAC authority to di spose of their properties.

CHAI RVAN MANNING Wl l, with a non DoD property cl eanup,
you had nentioned as well, | think, that generally the federa
entity holding the land or the tenant, the federal tenant, would
not necessarily have the noney or the appropriation to do the
cl eanup once they are finished with the property. Could you
explain to ne a little bit howthe federal appropriation process
wor ks, too, then, in terns of appropriating noney for a cl eanup
of a Brownfields site?

MR BEVERLY: Well, | think we can speak generally to what
DoD does. O course, every year we programin for the Navy -- |
shoul dn't say the Navy -- the Navy installation-restoration

program progranms noney based on the sites that fall under the
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Navy that we know t he cl eanup needs to be done. So we go through
and based on schedul es that we have for our facilities and based
on RCRA pernits or whatever docunents nmay be driving a cl eanup
schedul e, our renedi al program managers for each of the

i ndividual facilities has to submt budget to our fol ks that gets
sent ultimately up to Congress reflecting what our requirenents
are for the future investigation and/or remnedi ati on of these
sites. And that is done every year and the budgets are generated
every year.

Now, sone of the nonies carry over. |f sonmeone says | need
$300, 000. 00 to conduct an RAFS, he does not have to go back once
he gets that noney every year and get it. He has already
essentially got it. | think the point that was made by GSA is
you have got a nunber of facilities owned by a particul ar agency
t hroughout the country and that the reality is we will only get
so nuch noney out of Congress. Congress will give us
specifically what we -- sonetines not even what we ask for to
clean up our sites. W have to budget every year to get that
noney as best we can get it. Congress will set the amount to
whi ch we get. Many tinmes our requirenents are above and beyond
what Congress is willing to give us. That is just kind of
reality, given the budget circunstances and that type of thing.

So, obviously, we are |ooking nore and nore to risk-based
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essentially. That is true, | think, for all federal agencies who

are trying to get efficient cost-effective cleanups the best we
can get themw thin, of course, the regul ations that those
renedies will be protected, so we can tackle as many sites with
the limted dollars that we get and clean themup as quickly as
we can.

BOARD MEMBER KEZELIS: | think that is true for state
agenci es, too.

MR BEVERLY: Yes.

CHAI RVAN MMANNING It is a way of doing business in
governnent, | think.

MR SMTH Wth GSA before the property is turned over
after being declared excess of surplus, it would be the
I andhol di ng agency's responsibility, through their budget, to
clean up the site.

BOARD MEMBER MELAS: Just let ne follow through and see if
| conpletely understand the way GSA works. Let's say, for
exanple, the U S Custons Service owns a facility. They find it
is surplus. It goes back to GSA. At that point GSA has to offer
it to any other federal agency and if there is no other federa
agency that wants it, then you nmay dispose of it into the private
sector; is that correct?

MR SMTH  That's correct, but depending on the type of
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1 BOARD MEMBER MELAS: Ch, you nean ot her than federa
2 agencies?
3 MR SMTH  Qher than federal agencies. To the honel ess

4 and to other state agencies to see if there is any interest and
5 that sort of thing. And then when we talk about controls and

6 what are the highest and best use for a property, if we

7 determ ne, for exanple, that the highest and best use for the

8 property may be residential, and it is agreed upon with the

9 I andhol di ng agency, then we would work with the state

10 environnental agency and come up with a Land Use Control and

11 again, the responsibility is to get it to that |evel out of the
12 I andhol di ng agency's budget.

13 BOARD MEMBER KEZELIS: | have anot her question about your
14 experience in Florida, M. Beverly. | understand that the

15 mechani smfor the Land Use Control is different there, that it
16 was not driven through a regul atory process, as this proposa

17 would be here in Illinois, or rather sonething through the

18 Mermor andum of Understanding; is that correct?

19 MR BEVERLY: Correct. They did not have specifically a
20 regul ation that was either proposed or already in effect that
21  would say you shall enter into this type of agreenent. But they

22 did have a deed recordation requirenent, as nmany states do
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we address that when we have a legal limtation that really
precludes us fromdoing that. So that is one of the drivers,
although it certainly was not -- | would not say the main driver.

The main driver was, you know, we had installations out
here that were very large and had a nunber of different sites on
it and controlled by both maybe the EPA or the state and we
needed to cone up with a consistent process. That was our
bi ggest concern, because the environnental folks needed to know
how to do this. So that really drove the establishnent of the
MDA to set up that consistent process.

BOARD MEMBER KEZELIS: Did the Florida EPA utilize the @S
syst enf

MR BEVERLY: | don't believe they did. | don't think
really any state that we have dealt with has --

BOARD MEMBER KEZELIS: Has been able to?

MR BEVERLY: Right. So far

BOARD MEMBER KEZELIS: Ckay. Thank you.

HEARI NG OFFI CER JACKSON:  Yes, Ms. Geving.

MS. GEVING The inportance of the recording requirenent is
really twofold. One is that it ensures that the property
restrictions, requirements or whatever is in the institutiona

control runs with the land. The secondary tier, | believe, is to
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Because, M. Smith, you have testified on behalf of M.
Butterworth that GSA does not feel it is inportant to record
those things on the chain of title until such time as a property
transfers, what does GSA see that is in the Menorandum of
Agreenent to ensure that prospective purchasers are going to be
put on notice?

MR SMTH Well, first of all, we have to talk about the
context of the Menorandum of Agreenent. W are tal king about
sites which remain under the custody and control of the
I andhol di ng agency that are not up for disposal. And at that
time through the process of working with the |ocal environmental
agency, the notices that are -- the quarterly inspections and the
annual inspections, certainly working hand-in-hand, they know
what plan reuses may be occurring and what renediation is
occurring on an ongoi ng basi s.

When we get to the point where -- which nay be many, many
years down the road -- where we are actually considering di sposa
of the property froma federal ownership to non-federa
owner ship, then we would be getting into those types of
restrictions that woul d be recorded with the |Iand where you would

have Land Use Controls in place on a permanent basis inplenented
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i ntended reuse of the property will be. So it is not that we
don't consider the recordation requirenents inportant. W do
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But it is just that the timng would be nore appropriate when the
property is about to actually be di sposed of.

M5. GEVING |Is there a particular docunent that menbers of
the public, for instance, would be able to cone and | ook at that
would tell themwhat type of restrictions are going to be on that
property once it changes hands and what the reporting will
actually | ook |ike?

MR SMTH Well, let's talk in the DoD context, and
per haps Steve Beverly could address the type of docunents.

MR BEVERLY: One thing that we do and | didn't have it in
nmy presentation, but it is inportant. It is not sonething that
is | guess sonmething that we look at in terns of our DoD policy.
It really is a DoD policy issue. Wen we get ready to dispose of
property, the Departnent of Defense, they have very specific
gui del i nes and policy on procedures that we go through to
establish the suitability of that property for transfer to a
third party.

The MOA that we are going to envision having and the one
that we do have with Florida spells out howwe will follow those
procedures including the term a finding of suitability to

transfer, which is a docunent in the case of the Navy that, for
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an environnmental baseline survey for our properties, both the
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properties we acquire as well as properties that we di spose of.
What the environnental baseline survey is, essentially, is a
survey of all the environnmental issues associated with the
property. It could be anything from asbestos and radon to
Underground Storage Tanks to whatever it mght be that m ght

i mpact the suitability of that property to be deed transferred to
a third party.

Under CERCLA we have certain obligations to give covenants
in our deeds which say that all renedial action, for exanple, has
been taken on the property. |In order to be able to do that we
have to know, obviously, if that is the case. So we do our
envi ronnent al basel i ne surveys, which identify all of the issues
and nmake sure that we have, in fact, addressed all of the sites
that need be to addressed and gotten regul atory buy-ins for those
sites. |If we haven't, then legally we are precluded from
transferring that property to the third party because we cannot
give the deed covenant, i.e., we can't say in our deed that all
remedi al action necessary to protect human health and the
envi ronnment has been conpl eted which is a specific CERCLA

requi renent, which applies to all our sites, not just the CERCLA



21

22

23

24

10

11

12

13

14

15

16

17

18

19

20

sites.

So the law is very clear on that and Congress nakes it very
clear that we have to give a covenant and to do that we have to
go through the process of establishing that to be the case. Now,
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we can go through a process called early transfer, but we have to
go to either the EPA or the governor of the state and get himor
her to approve the early transfer of that property, which

neans -- early neaning that we have not conpleted all of the
remedi al actions yet. But that the governor essentially gets to
set down sonme stipulations and conditions under which we may
transfer the property by deed, not having yet conpletely cl eaned
it up.

But our MOA, and we envision the sane MOA that we have with
the Illinois EPA, would say that we would commt to give them
notice, usually sonme period of tinme, 60 days or whatever, in
advance of any conveyance. W would al so incorporate into our
finding of suitability transfer, which is a docunment we put out
for public coment, and our environmental baseline surveys all of
the requirenents to neet that CERCLA covenant which essentially
nmeans we have identified all of the issues associated with the
base and we are in a position to find the base suitable for
transfer because we can give the covenant.

So there are sonme docunents, including the FOST and the

envi ronnent al basel i ne survey which we give to prospective
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go out and do -- request to do their own due diligence searches
as well, and we even have peopl e cone on board and do sanpling as
well. W have not found that to be unusual because of the
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liability concerns. But we are obligated in the MOAs to provide
t hese docunents, which we do as part of our CERCLA di sposa
process anyway, but we are committing to provide those to each of
our prospective buyers.

M5. GEVING At the last hearing you nade reference to a
base nmaster plan. Does that have any provisions in it that m ght
al so put prospective purchasers on notice of restrictions or
requirenents?

MR BEVERLY: Yes and no. | don't think we would normally
rely on a base naster plan to hand it out to the public. It is
really an internal docunent for use by our tenants and our
environnental facility people. Now, if we have a G S systemin
whi ch the base master plan is incorporated into that system we
can produce maps and all kinds of things that we would nornally
potentially, for exanple, put into the finding of suitability to
transfer docunentation that woul d be provided then to the public.

So if we have a systemin place and it has good maps and if
people -- or if people just want to say, well, | amthinking

about buying this property over here that you told ne is excess.
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Is there anything -- | have read the EVS and it tal ks about site
five. Could you show ne a nap that has site five on it, and they
submit a request to us, and if we have a A S system or sonething
simlar in place, we can produce a map for themand certainly
provide that map to them
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But nornmally we have maps included in our environnental
basel i ne survey which indicates where the sites are. The finding
of suitability would say these are the sites on the base. They
are all cleaned up. They have been addressed and they have these
ki nd of controls on it and the deed needs to say these type of
things to ensure protection of the health, in terns of
restricting, say, for exanple, future residential use of that
property.

So we feel it is a very adequate neans for prospective
purchasers to ensure they understand all of the environnental
aspects, including things that are not driven by the typica
cleanup. It could be asbestos in the building or a radon concern
or sonmething like that. Al of these things are addressed in the
docunents that we produce before we transfer property pursuant to
t he DoD policy.

MS. GEVING Thank you

HEARI NG OFFI CER JACKSON: | would like to clarify, just for
the record, for the court reporter, that this Iine of questioning

was by Kim Geving, an attorney with the Illinois Environnental
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M5. GEVING Sorry.

BOARD MEMBER G RARD: | have a question for M. Snith about
the status of the United States Postal Service. Does the GSA
have the authority to manage and di spose of postal service |ands?

72

KEEFE REPORTI NG COVPANY
1- 800- 244- 0190

MR SMTH  There is a Menorandum of Agreenent between the
GSA and the U. S. Postal Service. Basically parties -- the Postal
Service would have to ask the GSA to handl e the disposal for it,
but it has its own i ndependent authority.

BOARD MEMBER G RARD:  So the Postal Service property, would
it fit under the definition of federally-owned property or is it
owned by the Postal Service independently?

MR SMTH It is -- to ny limted know edge, the property
is owned by the United States. | nean, | just had a recent
property that was -- where they requested us to transfer -- they
transferred custody and control of a postal property to us. It
was -- the deed was in the United States of America and we were
given authorization to handle the transaction. | really can't
say whether that is the case with all properties. The U S
Postal Service is somewhat uni que because it is a quasi-public
corporation. That is sonmething that | would prefer to get back
to you on nore details rather than shoot fromthe hip.

BOARD MEMBER G RARD: (Ckay. Thank you. Well, that brings
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up another question. Are there any other entities operating in
the State of Illinois that we sonetinmes think of as being a
federal entity but nmay be autononous or sem -autononous and nmay
have property ownership that does not fall clearly into the
federal | y-owned property category? Mybe you can get back to us

on that al so
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MR SMTH | think | would Iike to get back to you on that

one, because the federal governnent is just so big.

(Laughter.)

BOARD MEMBER G RARD:  Thank you.

HEARI NG OFFI CER JACKSON: M. Zolyak, as you know, the ELUC
portion of this rulenmaking is subject to a statutory deadline for
adoption by the Board. W have until January 6th to adopt
regul ations inplenenting the ELUC statute that was signed into
| aw by Governor Ryan.

MR ZOLYAK: Right. W are aware of it.

HEARI NG OFFI CER JACKSON: (kay. We were wondering about
the time frame for the negotiation of the Menorandum of Agreenent
with the Illinois EPA and whet her you think you will have that
agreement to us in time for us to exam ne before we need to go to
second notice on this.

MR ZOLYAK: Well, the tentative schedule that we
establ i shed back on August 31st -- and | will ask Kimand others

to correct me if |I msspeak -- is that we hope to have everything
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conpl ete by Septenber 28th. W are going to be receiving sone
coments from M. Geving. W have sonme coments that we need to
make to her. There will be a conference call on Septenber 21st,
and then hopefully at that point we will know on Septenber 21st
just how close we are. | think all parties have committed to be
done by no later than Septenber 28th. |Is that accurate?
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M5. GEVING That's accurate

HEARI NG OFFI CER JACKSON:  And you do plan on submitting
t hat Menorandum of Agreenent to the Board once it is conpleted,
correct?

MR ZOLYAK: That will be our plan.

M5. GEVING | would say that that would be for the linmted
pur pose of being an exhibit to give you sonme understandi ng,
because you are not a party, so | don't anticipate you are going
to want to give feedback; is that right?

HEARI NG OFFI CER JACKSON: That's exactly right. Just as an
exhi bit.

M5. GEVING Al right.

HEARI NG OFFI CER JACKSON:  Thank you. Yes, M. VI ahos.

M5. VLAHOS: Ms. Jackson, | don't know if there are any
ot her questions, but | do have a housekeepi ng item concerning the
suggest ed revisions that we submtted to you, and | believe it is

Exhi bit Nunber 5. There are sone typographi cal and one slight
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clarifying change, if I could read that into the record. Wuld
this be the appropriate tinme?

HEARI NG OFFI CER JACKSON:  Certainly.

M5. VLAHOS: Al right. The first corrective change would
be on page five of that exhibit. In the first paragraph
desi gnated as capital B, about hal fway down the page, the
underlining is in error. That is not new naterial.
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The second change is on page seven. It would be Subpart
1010(e)(2), a rather |ong paragraph, the fourth line fromthe
bot t om whi ch begi ns, "each MDA shall," please insert after shall
a conma and the phrase "at a mninuni and then anot her comma.

The third change is in paragraph capital A which
i medi ately follows that paragraph, in the next to the last |ine
the word "identifies" is msspelled. It should be
|-D-EEN-T-1-F-1-ES.

The final set of changes is on page eight, in the paragraph
designated capital D, in which in the third line fromthe bottom
the next to last word pl ease nake "which" to read "that." And
the final change is please add "and" at the very end of that
paragraph. That's all.

HEARI NG OFFI CER JACKSON:  Thank you.

BOARD MEMBER MELAS: If | may, Ms. VMl ahos, ny editing
background is conming out. On page seven of M. Henderson's

comments, M. Smth --
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HEARI NG OFFI CER JACKSON. M. Butterworth's coments?

BOARD MEMBER MELAS: Yes, M. Butterworth. | wll address
this to M. Smith. In M. Butterworth's conments on page seven,
the fifth line up, after the word "I andhol di ng" the word "agency"
is mssing. | think you caught it, M. Smth. | noticed it in
your voice as you were reading it.

MR SM TH  Thank you.
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HEARI NG OFFI CER JACKSON: Are there any other questions or
conmrents at this tine?

MR ZOLYAK: Ms. Jackson, if there aren't any other
guestions or conments, we do want to express our appreciation and
thanks for this Board not only taking the tinme out to hear us but
al so being a very active participant. Both in our neeting on
August 25th and today, | nmentioned to Ms. Vlahos that | can't
renenber goi ng before a Board that was so active and interested
and it is really, quite frankly, a pleasure. Because we know
what your concerns are and it clearly came across today as well.

I think we really appreciate that sort of input fromall of you.

HEARI NG OFFI CER JACKSON:  Thank you very much. W
appreciate you taking the time to come and nake this presentation
today. Thank you.

Excuse ne. Hang on just one second. kay. Thank you.

I know it is after noon, but unless anybody has an
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objection | would like to try and go ahead and finish up with
Subdocket A before we break. So that would nmean Harry Walton is
next .

MR ZOLYAK: Ms. Jackson, just as a housekeeping matter,
could we just take a short break? Because we are going to have
to pack up a few things, and we hate to disturb the next --

HEARI NG OFFI CER JACKSON:  Absolutely. Good idea. Let's go

off the record for just a mnute. Thank you.

KEEFE REPORTI NG COVPANY "
1- 800- 244- 0190
(Wher eupon a short recess was taken.)
HEARI NG OFFI CER JACKSON: W are back on the record.
Pl ease state your nane and then we will take your conments.
MR WALTON:. My nane is Harry R Walton. | am Chairman of
the Site Renediation Advisory Conmittee on behalf of the Illinois

State Chanber. What el se did you need?

HEARI NG OFFI CER JACKSON:  Just your comments. You nay
proceed.

MR WALTON: Al right. | amhere today to --

HEARI NG OFFI CER JACKSON: Excuse nme. W need to swear you
in. Please swear in the witness.

(Wher eupon the witness was sworn by the Notary Public.)

MR WALTON: | amhere today to of fer comments on
i mpl enent ati on i ssues. These are gernmane to Docket A and B

A little background. SRAC was established by the Act at

58.11. SRAC was very active in the devel opnent of the TACO
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regul ati ons and t he conpanion SRP, or Site Renediation Program
regul ati ons. Subsequent to the adoption of those, SRAC has had
an ongoi ng di al ogue with the Agency, and during that tinme a |ot
of different issues and experiences cane to rise.

In early 1999 we started the regul atory devel opnent process
with the Agency. In that process we have addressed not only 742,
TACO we al so addressed the inplenentation regul ations, 740. W
al so | ooked at 732, which SRAC is not authorized to interact and
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work with the Agency on, but since the demi se of the Leaking
Under ground St orage Tank Advisory Conmittee, which basically
ended its function with the appoi ntnent of SRAC, and many of the
nmenbers of SRAC were al so nenbers of the Leaki ng Under ground
Storage Tank Advisory Conmittee. So during the |last year, year
and a half, SRAC was very active and had nmany neetings with the
Agency on 742, 740, and 732, as well as indirectly 620, the
groundwat er standards, since the changes of 742 do affect 620,

t he groundwat er standards.

Many of the questions that came to light in the |ast
hearing in Chicago in regard to the inplenmentation of ELUC and
the other changes to 742 were di scussed by SRAC extensively. And
SRAC and the Agency had cone to a consensus on nany of these
i mpl ement ation issues. Late 1999, we, in our opinion, pretty

much had finalized the regulatory proposals that we thought woul d
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go to the Board. Qur expectations were that anendnents to 740 --
732 woul d be submitted concurrently with 742 to the Board,
because they are conpanion regulations. TACOis the process by
whi ch you devel op renedi al objectives. 740 and 732, as well as
724 and 725, are the processes by which they are inpl enented.

W, during the last nine nonths, have queried the Agency
frequently to determ ne the status of the anmendnents to those
regul ations, and there is basically no outcry of any action
occurring on those. There is a very key provision under 740 that
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is very critical to sonme nmajor Brownfields renediations that are
now about to start. And it is called a soil managenent zone.
Because it is so critical, SRAC, on August 23rd, subnitted a
letter to Director Skinner to request feedback on the status of
the 740 regul ati ons.

As of today we have not received any response on our
request to get those proposed regulations to the Board. Again,
740 does provide a lot of information on inplenentation of these
regul atory changes, and 732 also provides a lot of information
and gui dance on inplenmentation of these changes. | would like to
offer a copy of the letter that we -- that SRAC sent to Director
Ski nner .

M5. BERNOTEI T: Karen Bernoteit, in-house Counsel with the
II'linois Environnental Regulatory Group. W would like to enter

this letter to Thomas Ski nner, dated August 23rd, as an exhibit.



16

17

18

19

20

21

22

23

24

10

11

12

13

14

HEARI NG OFFI CER JACKSON: Woul d you like that marked as an
| ERG Exhibit?

MR WALTON: SRAC.

MS. BERNOTEIT: SRAC.

HEARI NG OFFI CER JACKSON: Ckay. W will mark that as SRAC
Exhibit 1.

(Wher eupon sai d docunent was duly marked for purposes of

identification as SRAC Exhibit 1 as of this date.)

HEARI NG OFFI CER JACKSON: Are there any objections to the
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introduction of this document? Al right. It will be so
adm tted.

(Wher eupon sai d docunent was admitted into evidence as SRAC

Exhibit 1 as of this date.)

HEARI NG OFFI CER JACKSON: Let nme just clarify, too. You
were referring to Part 740 and 732. 740 is the SRP?

MR WALTON:  Yes.

HEARI NG OFFI CER JACKSON:  And then Part 732 deals with
LUST?

MR WALTON:  Yes, Leaking Underground Storage Tank Program

HEARI NG OFFI CER JACKSON:  Thank you.

MR WALTON: | will be happy to answer any questions.
Thank you.

HEARI NG OFFI CER JACKSON: Thank you. Ms. Bernoteit, did
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you have other comments at this tine?

MS. BERNOTEIT: W wll have our questions |ater

HEARI NG OFFI CER JACKSON: (kay. Thank you. Next on our
Iist for Subdocket A presentation is Randy Schick fromthe
II'linois Departrment of Transportation. Good norning.

MR SCHCK Hello. M nanme is J. R, Randle, RA-NDL-E
Schick, SCGHI-CGK | aman Assistant Chief Counsel at the
I1linois Departnent of Transportation.

HEARI NG OFFI CER JACKSON: We will let the court reporter
swear you in.
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(Wher eupon the witness was sworn by the Notary Public.)

MR SCHI CK: W just wanted to go on the record to say that
we support the changes that deal with things that we at DOT dea
with, and that has to do with the hi ghway authority agreenent
section. There are several changes there that we supported and
that are incorporated into the proposal. The two substantive
ones there have to do with the agreenent being with the
owner - operat or of the underground storage tank as opposed to,
say, the real estate property owner in those situations, whether
it is an Underground Storage Tank problem which is easily nore
than 99 percent of the kind of sites that we see.

W have about 300 hi ghway authority agreenents either
signed or, you know, in the works towards being signed. And the

ot her maj or changes that the agreenent should be -- there should
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be a reference in the instrunment that is recorded in the chain of
title that references the highway authority agreenent. That is a
provi sion that has been in the agreenents fromthe begi nning and
it is just sonething that should be in the rule as well that says
that there should be sonme nmention of the agreenent, say, in the
No Further Renediation letter. By reference, we don't nean that
really the agreenent needs to be recorded with the NFR | etter on
the property, but it just should be referenced. There is really
no reason to record the agreenment along with the NFR | etter on
the property, because it does not apply to the site, the rea
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est at e.

Then the other, we just had a | engthy discussion on the
federal agenci es Menoranda of Understandi ng provisions and we
have simlar sort of provisions that mrror what we have al ready
worked out with the Illinois EPA. W have a Menmorandum of
Agreenent with themfor over a year and it really addresses nany
of the sane issues that we just had a di scussion on. W have --
in the last two years we have had two sites that that nenmorandum
has applied to. One has to do with a former Anmoco gas station
site in Peoria that we had acquired the entire parcel, and then
they were in the process of renediating the site. So we had the
site so they needed to -- and we couldn't record the NFR on the

right-of-way. W often can't because we don't often have title
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to the right-of-way. That's the nmain reason we have this

Menor andum of Under st andi ng and why we have these hi ghway
authority agreenment provisions is because oftentines we don't
have title, but we have jurisdiction of the road, which is really
the party in the highway setting that controls access to the
groundwat er and | and and soil.

So anyway, we applied the NFRto that site and we built a
bridge there, the Mcd uggage (spelled phonetically) bridge. The
reconstruction project incorporated that |land. And we had
studied it and really had not found anything to deal w th anyway
at that site, fortunately. Then we had anot her site where we

83

KEEFE REPORTI NG COVPANY
1- 800- 244- 0190

renoved sone heating oil tanks froma site where we had a punpi ng
station in the right-of-way. So we applied that there, too. So
just for your information, those were the kinds of things that we
see in that area

But really our Menorandum of Understanding, it is -- you
know, it will apply to a few sites, you know, maybe every year
ki nd of problem And then we end up having to track those sites
t hrough our different bureaus. So we have worked that out with
themand it seens to be working out all right. So that's
basically all | wanted to say at this point.

HEARI NG OFFI CER JACKSON:  Any questions? Thank you, M.
Schi ck.

MR SCHI CK:  Thank you.
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HEARI NG OFFI CER JACKSON:  Next on our |ist we have the
IIlinois Petroleum Council. | realize that you had some coments
on MIBE and you had sone witnesses that nmay need to get out of
town. |If you want themto go ahead and nake those conments now
we can take them now.

MR, SYKUTA: Even on Subpart B?

HEARI NG OFFI CER JACKSON: Let's go off the record for a

second.

(Discussion off the record.)

HEARI NG OFFI CER JACKSON: Al right. W are back on the
record.
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MR SYKUTA: M nane is David Sykuta. | am Executive

Director of the Illinois Petroleum Council. M/ oral coments are

nostly geared towards Subdocket B. W did have a brief coment
fromone of ny nmenbers on A, and we just wanted to get that in
the record very briefly.

I would like to introduce, on ny left, Harold Primack, who
is the Environnmental Business Manager for BP Anoco, and he has a
qguestion specifically on the environnmental |and use planning
secti on.

HEARI NG OFFI CER JACKSON: (kay. Before we continue, we
wi Il have the court reporter swear all of you in.

(Whereupon the witnesses were sworn by the Notary Public.)
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THE COURT REPORTER  Coul d you spell your |ast name
pl ease.

MR PRIMACK: It is Primack. It is P, as in Peter
RI-MACK The first name is Harold. | ama Registered
Prof essional Engineer in the State of Illinois. Not an attorney.

MR SYKUTA: | am David Sykuta, S-Y-K-UT-A Executive
Director of the Illinois Petroleum Council, based in Springfield,
[1linois.

MR, ELVERT: And you have ny nane from before?

THE COURT REPORTER  Yes.

MR PRIMACK: First | would like to thank the Board for the
opportunity to present testinony on the proposed anendnents. The
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testinmony | amgoing to present is based on a few coments
presented to nme by Jodi Jung, J-UUNG who is a real estate
attorney at Anoco G I. First | would like to comrend the
IIlinois EPA for what | thought were very well witten anendnents
of the 742 Rules. The ELUC process should nake it easier to
obtain institutional controls on off-site properties and,

thereby, facilitate the TACO process.

There is just one issue that | did have sone concern wth
and that's what | wanted to bring to your attention. Section
742.1010(b) (1) states that ELUCs nust be approved by the Agency
and nmust be recorded and is not effective until it is officially

recorded in the chain of title. And the concern is a concern of
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timng. If we, for instance, were to approach a nei ghboring
property owner and negotiate an ELUC with them do the parties
need to wait until Agency approval before the ELUC can be
recorded? |If so, there could be a waiting period of 90 days or
even greater for this approval and various things could happen to
the property during that interim
For instance, the property could be sold or otherw se
conveyed during this period. A new purchaser takes the property
wi t hout the notice of the ELUC and then there is the time for
approval by the Agency and where the parties may no | onger be in
the sane position. W, speaking as industry, have the concern
that to get a third party to accept an ELUC, we nmay have tendered
86
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sone consideration and the net result is receive nothing for it.

By way of background, it is comon practice in real estate
transactions to record any docunment encunbering the property,
such as deed easenents, restrictions, to record this against the
property inmedi ately upon execution. And it is certainly done
for the purpose of notifying the world of the incunbrance and
assure that the guarantees, the property interest is preserved
agai nst the existing and future interest hol ders.

So one solution and maybe the easiest solution is to allow
for the ELUC to be recorded upon execution and then be able to

later release it or nodify it depending on the Agency's approval.
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Q her possibilities mght be to put in the rule sonme sort of a
time period required for approval fromthe Agency, such as a 30
day period or so or possibly -- and now it is nore thinking out
loud there -- it mght be possible if there is an agreed upon
format or formthat constitute the ELUC that industry would know
woul d be acceptable to the Agency, possibly a solution |ike that
coul d be workabl e.

Anyway, again, | appreciate the Board hearing our concerns
and | thank you.

HEARI NG OFFI CER JACKSON: Thank you. |Is that it for now?

MR SYKUTA: Yes.

HEARI NG OFFI CER JACKSON: The Agency is comng forward next
and we hope that maybe they will address those questions. Thank
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you.

M5. GEVING | don't know how we are all going to fit up
here, but we will try.

HEARI NG OFFI CER JACKSON:  Ms. Ceving, why don't we go ahead
with just the Subdocket A substantive questions or testinony that
we night have for the Agency, and then we will get the transcript
corrections when we cone back after |unch.

Ms. GEVING kay. That's fine.

HEARI NG OFFI CER JACKSON: Before we get started, we wll
have the court reporter swear you in. |If there are other -- is

M. King the only one that will be testifying?
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M5. GEVING | believe so

(Wher eupon the witness was sworn by the Notary Public.)

M5. GEVING May we have just a nonent?

HEARI NG OFFI CER JACKSON:  Sure.

M5. GEVING Ckay. Thank you. W are ready to proceed

HEARI NG OFFI CER JACKSON: Do you have a statenment at this
time or do you just wi sh to answer questions that the Board or
nmenbers of the audi ence m ght have?

MR GARY KING | think we were here to answer questions.

HEARI NG OFFI CER JACKSON:  Very good.

BOARD MEMBER KEZELIS: | have a question. | believe you
were present during the course of M. WAlton's testinony and
observations concerning the status of other rul emaki ng proposal s
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that the Agency m ght have in the works. Can either M. King or
Ms. Ceving give us a status report about those or sone further
di scussi on, perhaps, of the inplenentation schedul es the Agency
woul d contenplate with respect to the TACO rul enaki ng that we
have in place, generally?

MR GARY KING In response to M. Walton's statenent, the
only thing | amreally authorized to say is that those proposals
are under review within the Agency. | don't have a schedul e as
to when they will be proposed to the Board.

BOARD MEMBER KEZELIS: Ckay. W will discuss that at
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greater length, then, in Subdocket B. | just wanted to see if
there was anything el se that | needed to be aware of for purposes
of Subdocket A.

| also have a question with respect to the suggestions of
t he Departnent of Defense with respect to ELUCs on
federal |l y-owned property. And that is the |ast page of the
subm ssi on of M. Zolyak, Subparagraph A, with respect to
notification of the Agency in advance. Do you have anything you
w sh to say about that?

M5. GEVING Is this today's submttal?

BOARD MEMBER KEZELI S: Yes, today's subnmittal.

M5. GEVING D d you say it was on page ei ght?

BOARD MEMBER KEZELI S: Yes, the last page of his testinony.

HEARI NG OFFI CER JACKSON:  Departnent of Defense Exhi bit
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Nunmber 5.

BOARD MEMBER KEZELI S: The ampunt of tine that the Agency
would think it would need for notification.

M5. GEVING | believe when we were negotiating the MOA we
had 60 days in there. | don't think it is addressed here.

BOARD MEMBER KEZELIS: It is not. That is why | wanted a
clarification since it is an exhibit here today.

M5. GEVING | believe it is 60 days.

BOARD MEMBER KEZELI S: Ckay. Thank you.

MS. LIU M. King, last nonth the National Acadeny of
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Sci ences issued a report for the Department of Energy eval uating
their institutional controls for use on hazardous waste and

radi oactive waste sites. | was wondering if the Agency was
famliar with that report?

MR GARY KING | amnot famliar with that report.

Ms. LIU Ckay. The reason | bring it up is because their
concl usion was that institutional controls al one were not
effective. There are instances where institutional controls may
fail when you have changes in nmanagenent or organizations and
engi neering barriers that are not naintained or nonitored. Wen
you speak of DoE, you are tal king about radi oactive waste sites
that may be around for hundreds or thousands of years, nuch
| onger than probably we will be.

I was wondering if the Agency would be willing to review
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that report in the context of the ELUCs or perhaps considering
redundant controls, not only just institutional controls, but
institutional controls and a conbi nati on of engineered barriers
or zoning changes, things along those lines. Wuld that be
possi bl e?

MR GARY KING Well, let me -- rather than just offering
to reviewthat report, let nme, at least fromny perspective, give
you some thoughts on this issue. The issue of institutiona

controls at federal facilities is a nmgjor issue and it is an
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i ssue that does not just apply at DoE sites. It applies at DoD
sites as well. It is an issue that is being debated nationw de.
The concern has been, you know, as we nove to risk-based systens
of identifying cleanup objectives, how are we long-termgoing to
nmake sure that those institutional controls remain in place.
personal ly amvery pleased with DoD s efforts in devel opi ng and
wor ki ng towards devel opi ng a systemthat is regi nented, has sone
t hought behind it, and | think it is really the way to go. DoE
has not cone forward, certainly to us, in this kind of forum

| ooki ng at that kind of issue.

The process that we are putting in place relative to MDAs
with DoD facilities should have a good deal of transfer to DoE
facilities. It does -- it, however, does -- it is inpacted by
two major things. One, is the facility going to be managed in a
way that they are going to be cogni zant of those institutiona

91

KEEFE REPORTI NG COVPANY
1-800- 244- 0190

controls, cognizant of those engineered barriers. It is kind of
hard to foretell what kind of management conmitnent is going to
occur in that area

The second probl em and sonmewhat related to that, and that
is, is the funding going to be available long-termrelative to
t hese engi neered barriers and institutional controls. There was
a discussion earlier fromthe federal panel about the issue of
appropriations. It is sonmething that we are certainly concerned

with. W get involved with working with the Defense Depart nent
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totry to see that funding levels are appropriate for cleanup of
sites that are in Illinois. Sometimes we are successf ul
Sonetines we are not.

Hopefully we are not going to be in a position where
long-termthe commtnent to institutional controls is going to
evaporate as a funding issue. It is sonmething that we intend to
nonitor and stay on top of for those projects that we have
approved Records of Decisions or NFR letters or whatever the kind
of facility closure docunent is in place.

MS. LIU  For private | andowners, would there be a benefit
of establishing sonme kind of trust fund for |ong-termcare and
mai nt enance for the engi neered barriers?

MR, GARY KING For private ownership?

M5. LIU  Yes.

MR GARY KING That was sonethi ng when we debated the
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whol e notion -- when we were preparing the TACO rules back in
1996, we debated the issue of should there be sone kind of
financial backing to nake sure that these institutional controls
woul d stay in place, simlar to what occurs under other

regul atory prograns, whether it is a letter of credit or

what ever. Sone states have gone that route. W concl uded that

at least for the first part, you know, as we see how this program

goes forward, that we would not go that way.
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I mean, | suppose if we get into a situation where we find
that we have had, you know, nassive failure of institutiona
controls and engineered barriers that are causing future
probl ems, that the whole system would have to be overhaul ed. At
this point we have not seen that type of problemoccur. So
havi ng a financial instrument backing things up has not seened to
be necessary at this point.

Ms. LIU  Thank you.

M5. GEVING May | ask M. King a question? M. King, does
t he Agency have any type of institutional control tracking in
place in the Agency to ensure that certain sites are continuing
with their responsibilities?

MR GARY KING W have gone through a prelimnary process
of devel oping a tracking nmethodology. | won't say it is as
conpl ete as perhaps we would want it to be at this point. W are

tracking to make sure that the sites that would pose the greatest

KEEFE REPORTI NG COVPANY >
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risk, if the institutional control fails, are tracked nost
closely. In the other -- in a lot of the other ones we are
really dependent on narket forces relative to the transfer of
property, and so far that works pretty effectively. |If a private

owner just wants to nmaintain the value of a piece of property as
far as further resale or reuse, then they will want to naintain
those barriers and institutional controls.

HEARI NG OFFI CER JACKSON: Are there any other questions for
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M. King?

V5. BERNOTEI T: W have sone questions for the Agency.

CHAl RVAN MANNI NG Does the Agency have any conment before
we go with the audi ence questioning, though, on BP Anbco's
concerns that were raised fromthe prior speaker? Particularly,
I think he was concerned about an anticipated tinme frame for
deci si on maki ng on ELUCs. He was al so concerned, | think
whet her the Agency has or anticipates an anticipated formor a --
I think that is kind of what he was asking. Do you have a form
in mnd or a nodel or a standard ELUC docunent that you are
| ooki ng at or working with?

MR GARY KING Well, we have not devel oped a nodel ELUC
yet. W kind of wanted to wait and see what the hearing process
woul d devel op before we did that. But just as an exanple, when
the rules created the concept of a groundwater ordi nance, we
devel oped a nodel groundwater ordi nance which nade it a fairly
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sinpl e process for comunity -- at least as far as their
interaction with us, to develop that ordinance and | ay out what
we needed. | would anticipate that we will do that and that will
shorten the tinme frame on review of those things. Again, as |
was tal king about at the last hearing, the difficulty -- the
difficulties that we have had with the comon-I|aw instruments,

because those were conmmon-law i nstrunents, we did not really have
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the freedomto create a nodel document that | think we will have
with the ELUC

Just as a further coment, there has to be an approved ELUC
for us to approve a No Further Renediation docunment. | don't
think -- | certainly would not read this as saying that if a
conpany wanted to do -- record an ELUC that they had first
devel oped and then get Agency approval then if it has been
nodi fi ed because of that approval to re-record it as a new
docunent. | don't see that the rules would prohibit that type of
process fromoccurring. So | think that in the case of BP Anbco
| think it would be an option for themto, after they have
conpl eted their transaction, record what ELUC t hey have devel oped
and subnmit it to the Agency if it needed to be anended and then
it could be, if there was sonething el se, that was included as
part of the ELUC. But | think -- as | was saying before, | think
as we devel op this nodel docurment | think that will tend to ease
difficulties of review and preparation for those who woul d
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ot herwi se be invol ved.

Ms. GEVING | think any parties that are going to use the
ELUC and record it before it has been approved by the Agency need
to be nade aware that it is just like the deed restriction
provisions now. |If they do that, they take the chance that it is
not going to be approved in its current fromby the Agency and

they may not get their NFR letter until such tinme as they submt
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one to the Agency that is approvable. So that does not change
fromthe way things are now, that they take that chance if they
record it beforehand, there is no guarantee that it is going to
be approvabl e.

BOARD MEMBER KEZELIS: But it does satisfy at |east one
conmponent of this process, which is to notify the public, notify
the world at large by recording an instrunent that there is the
restriction pending for environnental purposes.

M5. GEVING That's true, but you take the chance if you
record somet hi ng and you have a property transacti on where
consi derati on has been given based upon that ELUC that has been
filed that they nay have to go back and change it. And you have
a deal that has already taken place. That could cause sone third
party probl ens.

BOARD MEMBER KEZELIS: Well, under this -- under some
scenari os an ELUC coul d be recorded even though a transfer has
not taken pl ace?
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M5. GEVING That's true. M. Primack, | would ask you
that question. Jodi Jung did call nme and ask me the sane
guestion, but she said that there were going to be instances
where the deal woul d have already taken place at the tinme that
they were filing their ELUC. So do you understand that there

could be a problemwhere they would have to cone back and anend?
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MR PRIMACK: And that would remain a maj or concern, if
t here had been any conpensation of the property owner

M5. GEVING That's all | have

HEARI NG OFFI CER JACKSON: Ckay. Wbuld the Environnental
Regul atory Group like to ask questi ons now?

M5. BERNOTEIT: Yes. M nane is Karen Bernoteit. | am
i n-house Counsel for the Illinois Environnental Regulatory G oup
or [ERG On behalf of IERG and its nenbers | would |like to ask
the Agency a few questions in an attenpt to clarify how the ELUC
will operate. Some of these questions grew out of the |ast
heari ng and as such mght be directed at Agency w tnesses that
testified in that hearing that are here today.

HEARI NG OFFI CER JACKSON: (kay. We would sinply -- if we
do call in other witnesses that are not up front, we woul d swear
themin before they would give their answers.

MS. BERNOTEIT:. kay. W realize that these are detail ed
questions. |If the Agency is unable to answer themtoday, we
woul d appreciate that the Agency make witten answers avail abl e
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at the next hearing.

The first set of questions | would Iike to ask the Agency
pertain to the application of the ELUC regul ations to different
types of sites. The first question is how would the ELUC
regul ations apply to sites that are currently participating in an

Agency program such as the LUST program under Part 732, or the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Site Renediation Program under Part 7407

M5. GEVING |Is your question a transition type of question

M5. BERNOTEIT: Yes. Howwll that transition to the ELUC
be acconplished for current -- for sites that are currently
enrolled in either of those prograns and nmay or nmay not have
requested an NFR letter up until this point?

MR GARY KING Wll, the sinple answer is that we are
going to use what is on the books at the tine of the decision
and, you know, until that changes and then we will use the new
pr ocedure.

MS. BERNOTEIT: |Is the Agency intending to reopen or take
any other action as to cases in which NFR |l etters have been
i ssued in the past that contained restrictive covenants, deed
restrictions, or negative easenents that the Agency now believes
may not be enforceable under I1linois conmon-|aw?

MR GARY KING No

MS. BERNOTEIT: The last question | have relating to this
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issue is, is the Agency planning on proposing any revisions to
Part 732 or 740 that may nmake cl ear how t he ELUC regul ations
woul d apply to sites depending on whether or not they have as of
the time requested an NFR letter?

MR GARY KING | don't recall what those proposed
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docunents say with regards to ELUC at this tinme

M5. GEVING | think, Ms. Bernoteit, that the sane answer
woul d al so apply here. That if the ELUC are adopted the | aw t hen
becones effective on the adoption date and we woul d not use that
until such tinme as it has been adopted by the Pollution Contro
Board. And any deci si on docunments that cone in after the
adopti on date we woul d be using the ELUC as opposed to the
restrictive covenant or other types of deed restrictions.

MS. BERNOTEI T: Has the Agency been currently issuing NFR
letters that are based on restrictive covenants or deed
restrictions? |Is that sonmething that the Agency is currently
doi ng?

MR GARY KING Wll, we are currently review ng those
types of common-1law i nstrunents when they cone in. Those are
certainly dimnished in the nunber of requests based on the fact
that not very nmany of them have gotten through the approval
process.

MS. GEVING Have they gone through the approval process
but been deni ed?
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MR GARY KING Yes. There have been sone that have been
deni ed.

MS. BERNOTEIT: There are those that are pendi ng that have
not had any action taken?

M5. GEVING To ny know edge, | don't have any on ny desk
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right now for review, but | cannot speak for Kyle Roam ng
(spell ed phonetically) or Mark White. They nmay have one or two,
but I have not heard themtal k about those.

MS. BERNOTEIT: The next set of questions | would like to
ask the Agency have to do with the interrelation between the
proposed ELUC regul ation and Part 731, Part 732 and 740 of the
[llinois Adm nistrative Code.

First, the proposed Section 742.1010(a) states that ELUC
may be used in the follow ng circunstances. The first
circunstance is when a No Further Renediation letters are
avai | abl e, for exanple, when contam nation has mgrated off-site
or outside a defined area. The second circunstance is when No
Further Renediation letters are not issued under the program for
whi ch a person is undergoi ng renediation

At the last hearing on this Agency's proposal, M. King had
stated that these are two -- these two circunstances are the
nmaj or situations where ELUCs are going to be applied. W would
like to have clarified whether there may be any other situations

where ELUCs coul d be appli ed.
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(Ms. Geving and M. King confer briefly.)
M5. GEVING If you will hold on one minute. | amtrying

to find the errata sheet.

HEARI NG OFFI CER JACKSON: | have it.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

M5. GEVING | have it now. Thanks. Could you read the
questi on back, please.

(Wher eupon the requested portion of the record was read

back by the Reporter.)

MR GARY KING Wll, there nmay be

(Ms. Geving and M. King confer briefly.)

MS. BERNOTEIT: Do you have any specific circunstances that
may be --

MR GARY KING | was just |ooking back at the first draft
that we had prepared that didn't have either (a)(1) or (a)(2) in
it. Wen we had net with the Site Renediation Advisory
Committee, one of the requests, as we were discussing this
provision, was that we put a couple of exanples -- put the
exanpl es where we thought it was going to be used, and we
di scussed these as being the two situations where we thought this
woul d apply. There may be sone other contacts, but that is what
we were envisioning at that point.

M5. GEVING The Agency intends to use the No Further
Renedi ation letter where that is applicable and available; isn't
that true?
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MR GARY KING Yes, that's true
MS. BERNOTEIT: W would like if the Agency woul d rmaybe
clarify, after having a chance to think about that nore, in

witing or at the next hearing, at what other circunstances the
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ELUC may be applicabl e beyond those two situations.

MR GARY KING Well, | hesitate to do that because,
mean, that is sonmething that we went back and did this
specifically in response to a request, tried to define things
where we thought it would apply and we did that to our ability.

I amnot sure that we have another situation in mnd where this
was specifically applied.

M5. BERNOTEI T: M next question has to do with the second
circunstance that is listed in proposed Section 742.1010(a)(2),
and that is when No Further Renediation letters are not issued
under the prograns for which a person is undergoi ng renediation
Now, technically, the existing Part 731 does not provide for the
i ssuance of a No Further Renediation |letter, but we have noted
that the Agency's proposed Section 742.1010(b)(2)(a) inplies that
the ELUC regul ations apply to 731 in relevant part. This section
states for Leaki ng Underground Storage Tank under 35 Illinois
Adm ni strative Code 731, an ELUC may be rel eased or nodified only
if the NFR letter is nodified under the Site Renedi ati on Program
to reflect that change

W woul d like to have the Agency clarify whether the ELUC
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regul ations do apply to Part 731 sites.
MR GARY KING | would like to answer that one after |unch

if I could. 1 would Iike to confer with sonmebody.
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HEARI NG OFFI CER JACKSON: That's fi ne.

MS. BERNOTEIT: The third question | have in this category
is does the Agency intend to propose any revisions to Part 732 or
740 to reflect the shift fromusing restrictive covenants, deed
restrictions, and negative easenents to using ELUC?

MR GARY KING | think there was a similar question
earlier. As | amsitting here, | amnot sure what those
proposals will contain relative to this cross-over.

MS. BERNOTEI T: That was ny next question, is whether you
could provide a description of what the revisions mght contain.

M5. GEVING First of all, |I don't think we can provide a
description until they are proposed to the Board. Second of all
| think that the old rules currently on the books in 732 and 740
don't nmake reference to specific types of institutional controls.
| may be wrong, but | think that those go through the recording
requi renents and procedural requirenments for institutiona
controls, but I don't think they Iist out the different Kkinds.
think that is left to TACO al one.

MS. BERNOTEIT: Al right. The last related question in
this category, the regulations in Part 732 and 740, which dea

with No Further Renediation letters refer to the termland use
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limtations. Sections 58.8 and 58.10 of the Environnental
Protection Act use this termas well. However, the termland use

[imtation is not defined anywhere in the Board' s regul ati ons or
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in the Environnental Protection Act. The current section
Section 742.1010(e) inplies that that term land use limtation
nmeans or at |east includes restrictive covenants, deed
restrictions and negative easenents.

Al so Section 732.702, which outlines what an NFR letter for
a LUST site nust contain, uses not only the termland use
limtation, but also the terminstitutional controls. And
Section 732.704(a)(1l), instead of using the termland use
[imtation, uses the termland use restriction and further
di stingui shes between institutional controls and | and use
restrictions.

W would like to have clarified where the ELUC fits into
these different terns and which of these ternms it m ght repl ace.

MR GARY KING To nme those sound |i ke good coments as to
t hi ngs we shoul d address as part of Part 732 and Part 740. But
at this point | wouldn't really have an ability to coment
further on that at this tinme.

V5. BERNOTEIT: One last question | have relating to that
i s whether the Agency believes sone of these ternms may need to be
defined in light of the switch to ELUC

MR GARY KING Like | said before, I think those are good
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coments and we do need to nmake sure that our terminology is

consi stent across the proposals.
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MS. BERNOTEIT: The |ast set of questions that | have for
t he Agency have to do with the procedures by which the Agency
woul d approve ELUC. At the last hearing on this regulatory
proposal it was stated that an ELUC could be available for a site
that was not enrolled in a renediati on program but rather was
bei ng overseen by the Ofice of Chem cal Safety. However, it was
not clear under what circunstances this would occur. This gives
rise to the broader question regarding the relationship of the
use of the ELUC and the various prograns that are adm nistered by
t he | EPA

M5. GEVING M. OBrien has cone up to answer these
qguestions. Wuld you please swear himin.

(Wher eupon the witness was sworn by the Notary Public.)

V5. BERNOTEIT: To help our menbers in their future
conpliance efforts we would like to ask the foll owi ng questions.
When an ELUC is put into place for a site that is not enrolled in
a renedi ation program but is only being overseen by the Ofice
of Chemi cal Safety, under what regulations is that ELUC revi ewed
and approved?

MR OBRIEN It would be reviewed under 742, under TACO

M5. BERNOTEI T: Ckay. Then as far as what program
regul ations, such as LUST or the Site Renediati on Program which
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of those regulations would pertain to that type of cleanup?

MR O BRIEN. That type of cleanup is usually done in
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response to an action taken under Section 31(a) of the Act, which
is aviolation notice. Wen a spill occurs it is alnost always a
violation of Section 9.12 or 21 of the Act. The violation notice
woul d be issued. The Section 31(a) requires that the Agency
specify what a party needs to do to return to conpliance and if
there were environnental contam nation that needed to be
remedi at ed, the Agency often suggests using the 740 regul ati ons,
whi ch include the ganut of options available to the party to
remedy the contam nation

V5. BERNOTEIT: Are you saying, then, that the Part 740
regul ati ons would govern that particular site's renmediation that
had received a violation notice from OCS?

MR OBRIEN. If the party elects to do that, that is what
the applicability section at 742.105 says, iS any person required
to performan investigation pursuant to the Environnental
Protection Act may elect to proceed under this part. So this is
one of the options. There are -- sonetines spills involve
strange circunstances, so parties may al so propose to resolve
nonconpl i ance in other ways, but if they had proposed to use 740,
we would allow themto do that.

M5. BERNOTEIT: In a circunstance -- and this is, once
again, a site that is strictly being overseen by OCS and not
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enrolled in another program \Wat happens in a situation where
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that site owner is not opting into that Part 740 programthat you
are tal king about? Wat regul ati ons woul d govern that
remedi ation if it is strictly being overseen by OCS?

MR OBRIEN. | guess it would depend on what we would
negotiate in terns of the conpliance commitnent agreenment under
Section 31.

MS. BERNOTEIT: As that renediation effort is being
conduct ed, what procedures would the Ofice of Chemical Safety
utilize in order to review and approve the renedial efforts as
t hose are ongoi ng?

MR OBRIEN. Well, we use -- we review the renediation
obj ecti ves proposed agai nst Section 740. 742. | amsorry.

V5. BERNOTEIT: 742. Whsat if the owner, though, is not
opting into that progran?

MR OBRIEN. Wll, that may -- we nmay come to an agreenent
to resol ve a nonconpliance or if we don't then the Agency nmay
decide to refer the matter to the prosecutor, and then howit is
cleaned up is -- you know, it eventually could be determ ned by a
court.

M5. GEVING | would like to just clarify, too, that Part
742 is not a program It is a nethodol ogy for determ ning
remedi ati on objectives.

V5. BERNOTEIT: The point that we would like to clarify is

107

KEEFE REPORTI NG COVPANY
1- 800-244- 0190

that the regul ations, the TACO regul ati ons or revisions that we
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are di scussing today, those regulations continually reference an
Agency programin a site that is currently involved in an Agency
program and that type of site being able to get an ELUC

The | ast question | would like to ask relating to the OCS
authority that we are discussing, that authority to approve ELUC,
under the proposed Section 742.1010(d)(3), requires that an ELUC
nmust contain a reference to a Bureau of Land LPC nunber or a ten
digit identification nunber under which the renedi ati on was
conduct ed.

What we would like to ask is if a siteis not enrolled in a
renedi ati on programw th the Bureau of Land, but is only being
overseen by the Ofice of Chemical Safety and, thus, does not
have an LPC nunber or a ten digit identification nunber, how will
this requirenment of Section 742.1010(d)(3) be satisfied in cases
where OCS approves an ELUC?

MR OBRIEN. | don't knowif | can answer that today. The
Ofice of Chenmical Safety files its incidents using the Illinois
Emer gency Managenent Agency's incident nunbering system Prior
to January 1st of this year they used a six digit nunbering
systemand currently they use an eight digit nunbering system
That is what we would generally use to identify a site.

MS. BERNOTEIT: W would request that the Agency respond in
witing as to how a site would satisfy this requirenment of having
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to provide the ten digit |land pollution control site |ID nunber.

HEARI NG OFFI CER JACKSON: | think that can either be
addressed in witing or if we do go to another hearing on this on
the 22nd, we can address it at that time.

V5. BERNOTEIT: Ckay. That's all of our questions. Thank
you.

HEARI NG OFFI CER JACKSON:  Any ot her questions at this tinme
on our Subdocket A? M. Zolyak?

MR ZOLYAK: Ms. Jackson, this is not on the subdocket, but
one of the nmenbers of ny group lost a pair a sunglasses, so if
anyone finds one if they could see nme. | appreciate it. Thank
you.

HEARI NG OFFI CER JACKSON: (Okay. At this point, then, we
will break for lunch. It is alittle after 1:15. Wuld it
create a huge problemfor anyone if we started back up at about
five after 2:00, in about 45 m nutes?

Ckay. Let's do that, then. W are adjourned for now and
we will reconvene at 2:05. W will resume with Subdocket B
di scussions and we will start with the Illinois Petrol eum Council
first since they need to | eave to catch a plane. Thank you.

(Whereupon a lunch recess was taken from approximately 1:15

p.m to 2:10 p.m)
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AFTERNOON SESSI ON
(Sept ember 11, 2000; 2:10 p.m)

HEARI NG OFFI CER JACKSON: W are back on the record now and
we are going to start with our discussion of Subdocket B. That
basically involves all the proposed anmendnents ot her than the
institutional control referred to as the ELUC

Starting of f our presentation this afternoon is the

IIlinois Petroleum Council. And if you would just -- | think you
have all been sworn in. | would just renmind you that you have
been sworn in and you are still under oath on the conments that

you rmake fromthis point on. So whenever you are ready, please
begi n your presentation.

MR SYKUTA: Hello again. M nane is still David Sykuta.
| amthe Executive Director of the Illinois Petrol eum Council. |
want to thank you for affording us this opportunity to comment on
t he proposed rul emaki ng that we have seen thus far. Due to the
fact that this is, in effect, half of the rul enmaking, you know,
the rest of the MIBE rule is yet to conme before the Board, we are
going to be reserving our witten coments for when the rule in
totality is there.

VWhat we thought we would do at this tinme is to just briefly
gi ve sone verbal coments regardi ng how we see the rule generally
and just sone of what we think we have conme to sonme agreenents
with the Illinois Environnental Protection Agency and where
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perhaps there could be a little bit of unfinished business yet.

The Illinois Petroleum Council representing the oi
i ndustry has spent a great anmount of tine in probably the |ast
three years working with the Agency in comng up with what you
see before you now | think it is inportant to note as you
consi der these rules, that this MIBE i ssue, nethyl tertiary-butyl
ether, is certainly -- it certainly is a problem It is a
problemthat has to be addressed and our agency is working very
close with the Agency to cone up with a protocol that we think
woul d be effective in addressing this.

| think it is also inportant to note that when it cones to
the larger issue of why are we using MIBE to begin with, that our
industry is basically obeying the federal |aw as del egated by the
U.S. EPA that we have to use an oxygenated fuel. So by saying
that | amnot trying to in any way ninimze the inpact of MIBE or
to suggest that | guess when blane is apportioned that there wll
be any bl ane.

My point is that as you all know, that the Clean Air Act is
just an inpossibly conplex docunent. And what sonetines seens
cl ear and what probably seemed clear to Adm nistrator Browner in
1992, when she canme up with the oxygenate mandate in fuel, over
our objection, what seened very clear then perhaps does not seem
so clear eight years |ater

So all we are cautioning the Board and what we have
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attenpted to caution the Agency as we conme up with this protoco
on MIBE renedi ation is, once again, what seens so clear in the

year 2000 may look a little different a couple years down the

line. In fact, if you |ook at the longer history of the C ean
Air Act | think you will find in nost cases that -- | think in
football they call it an instant replay. | think we have had

nore than a few cases in the dean Air Act where we had some
i nstances that could best be referred to as upon further review

So as we go about doing these regul ations, we have -- we
feel we have cooperated very closely with the Agency. In fact,
thi nk both BP and Mbile, along with two of ny other clients,
initially voluntarily gave over random sanples at sone of our
retail stations that hel ped the Agency cone up with their initia
screen of where they thought this -- you know, what they thought
the |l evel of the problemwould be.

That being said, | guess our concerns are in several areas
and | will just lay themout very briefly and then | wll be
happy to answer any questions. The docket you have before you
lays out a 70 parts per billion cleanup standard when MIBE i s
detected, and we woul d support that nunber. There is also sone
nmention although, once again, it is -- nost of the basis for it
isin the part of the statute that you have not received yet, but
there also seems to be sone kind of what | would refer to as a
trip wire nunber for public water supplies that is |less than the
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70 parts per billion. It is sonething on the order of 20 parts
per billion.

There is some concern on our part that | guess, how woul d
you say, that the nunbers remain that. That there is, indeed, a
cl eanup standard of this, if they want to have sone kind of a sub
70 part nunber for sonething el se, you know, we don't object to
that. But | guess there is a concern that when you just |ook at
the two and you kind of |ook at how this issue has proceeded it
is not hard to see how sonme mght try to nake the 70 part 20 part
sonetine in the near future. Wat we are suggesting here is that
we need -- we are going to need enough lead tinme to deal with the
70.

Qur other consideration here, and | think one that we would

hope the Board woul d take into account as they consider this

regul ation, is the fact that Illinois and, of course, | am bias,
but IIlinois probably has one of the nost successful Underground
Storage Tank renedi ati on prograns of any state in the Nation. In

essence, the response to MIBE problens in water is being
addressed through the Underground Storage Tank programin these
regul ations. And we would just caution that, once again, the --
| think the hallmark of the success of the Illinois programis
two things.

Nunber one, the Illinois programhad enough noney behind it
to where the sites, when found, could actually be renedi ated, as
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opposed to other states where | think there is still some nunber
of states that never had any kind of an actual funding source for
the cl eanups. So we have a programthat has been financially
vi abl e, and we woul d just hope that when the cl eanup protocol for
MIBE i s conpleted that those standards recogni ze the fact that
the financial viability of the programis a key factor. | nean,
if we have a zero tolerance MIBE and every cleanup is going to
cost infinity, if there is no noney to do the cleanups, then what
have we acconpl i shed

I think the second thing that we would caution is that,
once again, you are dealing with sonething that was nmandat ed by
the US. EPA And if we get into what | would call a punitive
rul emaki ng, one that would, in effect, penalize people for
obeying the law as it existed at that time, that one of the other
hal | marks of the underground tank program that being the
voluntary nature, voluntarily mnmaki ng known that you have
probl ens, could well becone nuch nore adversarial and that could
al so i npact the eventual effectiveness of the program

So these are two of our larger concerns. One of the other
ones, the environnental |and use part has al ready been brought
up. W had sone initial concerns about -- | know there was sone
di scussion at the first hearing about this degradation nunber.
That is a blank space at this time, as | understand it. The
Agency has left it to the Board, would that be accurate, to cone
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up with the degradation nunber. And | think thisis -- | don't
know how else to say it. | think it is a very key part of the
Act and we would Iike to hear -- when you cone up w th sonething,
we woul d |i ke the chance to comment on what ever you cone up wth
al so.

Q her than that, we ook forward to working with the Board
and continuing to work with the Agency in devel opi ng these rules.
W hope that it continues to be a partnership and not
adversarial. It is -- as you know, there are nmany politica
i mplications of this whole MIBE oxygenate thing. W are glad
that at least thus far that the rule has stayed on the scientific
side and not on the nore less scientific side, shall we say.

BOARD MEMBER MELAS: Enoti ons.

MR SYKUTA: So that being said, Bob, do you have anything

to add on degradation?

MR ELVERT: No. | think just the one point I would like
to point out is that, yes, there are -- there have been a | ot of
studies on MIBE. It has been short-termall over the board. W

woul d ask that when a decision is made that you do | ook at the
scientific part of the studies and you | ook across the board.
The zero nunber, it may be fine in sone states. It may not be
fine here.

I know fromindustry perspective we are still |ooking at

what is the best for industry. Since the August 25th neeting, or
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the hearing, we are trying to put our notes together to propose
somet hing to you fromour perspective to help you out as to what
we would like to see. W will get sonething to you before the
witten comments are due. But that is where we would like you to
review that with an open mnd and see the points that David has
cone up with on that. |If you have any questions during that
period of time, please don't hesitate to give us a call.

MR SYKUTA: Yes. | guess the final point, as | concl ude,
the other hallmark of the whol e Underground Storage Tank program
was -- and | am speaking here as rmuch for the petrol eum nmarketers
as | amfor ny own group. Certainly, we are inpacted by this as
are many other groups. But as we see the philosophy of it, the
i dea of the programwas to eventually be able to actually declare
sites -- you know, get a letter and be able to sell the property.

And there is a concern on our part that dependi ng on how
these regul ations are eventually inplenented, that if at sone
point in time this becones an issue of let's reopen all these
cl osed sites and check them for MIBE then, in effect, you have
taken all of these sites with letters and kind of taken them back
out of circulation and back into some kind of a black hole of,
you know, never being able to sell themand no one will ever take
liability for them

So we woul d hope that as we clean up what is a legitimte

problem MIBE mixing in water and noving very quickly into the
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groundwater, that we also bear in nmnd that the programis based
on eventually getting the sites into the situation where they can
be productive again. That having been said, thank you very nuch
BOARD MEMBER MELAS: Excuse ny nonfamiliarity with your
associ ation, but the Petrol eum Council, you represent producers,

whol esal ers and/or retailers?

MR SYKUTA: W represent -- the Illinois Petrol eum Counci
represents what we call the large integrated oil industry. So we
have -- ny conpani es have sone production. Primarily in lllinois
we are refining and nmarketing. But there are -- there is a

separate association that would be the association that woul d
represent nore dealers. W represent the large, integrated
refiner marketers thensel ves.

BOARD MEMBER MELAS: And do you have sone retail outlets as
wel | ?

MR SYKUTA: There is sone retail outlets and we al so have
sone pipeline. You know, there are -- depending on the conpany,
they are in all four facets of the business.

BOARD MEMBER MELAS: kay. Thank you.

MR, SYKUTA: Sone are only in one or two.

BOARD MEMBER MELAS: Thank you.

HEARI NG OFFI CER JACKSON: Just to clarify further, the
I1linois Petrol eum Marketers Associ ation would be the

organi zation basically representing the retailers?
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MR, SYKUTA: They represent what historically in the oi
busi ness has been referred to as jobbers, which would be
whol esal ers. But npbst -- in today's narket environment nost
whol esal ers are also dealers. | don't knowif there really is an
IIlinois Gasoline Deal ers Association. There used to be, but |
haven't heard fromthemin many years. The Petrol eum Marketers
Associ ati on would be nore of a mddle |evel and deal er
organi zation. | think they will be testifying at subsequent
heari ngs.

BOARD MEMBER KEZELIS: M. Sykuta, at the | ast hearing we
did have sone testinony fromthe Agency with respect to the
nmet hods by whi ch one can clean up sites that have MIBE. Carbon
was one. Air stripping was another. But the exanples were in
pretty general detail and not very specific. | don't expect any
i nformati on on that today, but before the close of the conment
period, it would be helpful to close the |oop of the evidence we
have in this record and --

MR, SYKUTA: On the renedi ation techni ques?

BOARD MEMBER KEZELIS: -- anplify the discussion. Yes.

MR ELVERT: That woul d be part of what sone of the
scientific studies at the various conpanies are working on with
their own consultants trying to put that together as to the
benefit of the carbon, bugs, whatever it may be, what we see as

t he nost beneficial and, you know, the |east beneficial
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BOARD MEMBER KEZELIS: And the efficacy with respect to the
70 threshold that the Agency has proposed in the rule would help
for purposes of the record. Thank you.

MR SYKUTA: Sure. That's all we have

HEARI NG OFFI CER JACKSON: Are there any other questions?

MR SYKUTA: Thank you very mnuch.

HEARI NG OFFI CER JACKSON:  Thank you.

MR ELVERT: Thank you very much.

MR PRI MACK:  Thank you.

HEARI NG OFFI CER JACKSON: The only ot her organi zation
have listed to speak to Subdocket B this afternoon is the
Envi ronnental Protection Agency.

I s there anyone el se present who wi shes to conment on any
of the matters contained in RO0-19, Subdocket B?

Ckay. Then it looks like we will have Ms. Geving and the
rest of the Agency witnesses cone forward at this tinme. |f you
need to bring chairs up with you, please feel free to scoot them
up or sit at the table that we have set up back there, too.

I will just nmention that the acoustics in this roomare not
very good. So the people sitting in the back of the room nmay
have difficulty hearing sonme of the witnesses testify. |If you
are not sitting by a mcrophone please try to keep your voice up
for both the court reporter and other persons sitting toward the

back of the room Thank you.
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M5. GEVING | believe the first thing that the Agency
would like to do is a followup on the question from Il ERG or SRAC
on the 731 question, and M. King is going to give sone follow up
on that.

MR GARY KING | just wanted to confirm after having the
di scussion over the |lunch hour, that the ELUC is intended to al so
apply to Leaki ng Underground Storage Tank sites that are
undergoi ng renedi ati on under Part 731, as well as Part 732.

BOARD MEMBER KEZELIS: | would like to followup on that.
The suggested revisions submtted by the United States Departnent
of Defense for that section actually do specifically include
LUST. | don't know if you have had a chance to ook at that. |
assume that they assunmed that there was a typographical error,
but that is just nmy assunption.

M5. GEVING It is not a typo. That was also in our
proposal .

BOARD MEMBER KEZELIS: Ckay. | amlooking at a different
copy. Ckay.

HEARI NG OFFI CER JACKSON: (Okay. Does that follow up
satisfy the Environnmental Regul atory G oup?

V5. BERNOTEIT: Yes. W have one additional follow up
guestion that canme out of the line of questioning fromthis

nor ni ng.
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M5. BERNOTEIT: This is for M. O Brien. W understand
that as you testified this norning that the OCS would utilize
ELUC pursuant to authority granted by Section 31(a) of the
[Ilinois Environmental Protection Act.

Qur question is if the Agency renediation prograns that we
have referenced earlier, including Parts 732, 740, 724 and 725,
provi de procedural nechani sns for appeal of Agency deci sions,
what appeal nechani smwould be available to a site owner if OCS
does not approve an ELUC?

MR OBRIEN. Wll, the Agency's action in that case would
be to refer the matter to a prosecutor, so you would be in a
position to negotiate with the prosecutor and eventually be in
court, | guess, as to where your appeal would be.

MS. BERNOTEIT: That's all we had. Thank you.

HEARI NG OFFI CER JACKSON: (kay. Thank you. Ms. Geving, do
you have a presentation or are you just ready to field questions
this afternoon?

M5. GEVING | believe M. Cobb is going to do sone
foll owup based on I PC s conments.

HEARI NG OFFI CER JACKSON:  Very good. M. Cobb, whenever
you are ready. W do need to swear the rest of the panel in, so
why don't we go ahead and do that at this point.

(Wher eupon the witnesses were sworn by the Notary Public.)
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MR COBB: Good afternoon. M nane is Rick Cobb, and | am
Manager of the G oundwater Section in the Bureau of Water of the
Illinois EPA. | just have a followup to sone of the issues that
M. Sykuta raised. First off, several of these questions really
kind of fall in the real mof the Board' s G oundwater Quality
Standard Regulation, 35 Illinois Adm nistrative Code, Part 620.
| believe probably week before last | think we filed an anmended
proposal to the Board. Essentially, | wanted to follow up on the
gquestions in regard to the preventive notice and the response
levels for nethyl tertiary-butyl ether. Essentially prior to
1991 or the adoption of the groundwater quality standards by the
Board, a preventive response type of |evel was required under
Section 8 of the Illinois Goundwater Protection Act. And that
is still essentially the neans by which we are proposing a
preventi ve response |evel for MIBE

The groundwat er standards that exist already incorporate a
preventive response | evel for ethyl benzene, toluylene and
xyl ene. These existing preventive response |evels are based on
the taste and odor |evels for these conmobn gasoline constituents.
For exanple, xylene, in the Board's regul ations, the preventive
response level is 0.03 mlligrans per liter versus the class one

groundwat er standard of 0.7 milligrans per liter. Toluylene is
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response |l evel versus one for a class one standard. Xylene, .02
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preventive responsive |level, groundwater standard ten. So a 500
di fference. Thus, the concept is certainly not new. Further
the preventive response |levels are intended -- are not intended
or to be used as de facto cl eanup objectives.

So there are really four reasons why a preventive response
level is appropriate. First, a taste and odor |evel issued by
the United States Environnental Protection Agency is bel ow the
proposed groundwater quality standard that we have proposed
before the Board. Second, the preventive response |level is
required by statute. Thirdly, there is existing regulatory
aut hority and precedence in the Board' s existing G oundwat er
Quality Standard Regulations. And fourth, there is no history of
appl ying the existing preventive response |evels to Leaking
Under ground Storage Tanks as a cleanup objective. | think that
was really what | thought | heard that the Petrol eum Marketers
Counci | was concerned about.

So first let me talk briefly about the taste and odor
threshold for MIBE. In 1997 the U S. Environnental Protection
Agency published a drinking water advisory. It was also referred
to as consuner acceptability advice and health affect analysis on
nmet hyl tertiary-butyl ether. The U S. EPA reconmmended a | evel of

0.02 milligrams per liter for MIBE as the taste and odor
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as | said earlier, have been established on the sane basis.
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Thus, it is wholly appropriate to use the 0.02 as a preventive
response |level for MIBE. Further, as a way of conparison, the
State of Wsconsin, for exanple, adopted a preventive action
limt in their regulations of 0.012 mlligrans per liter for MIBE
in 1994,

The statutory basis for a preventive response |level, as |
indicated earlier, Section 8 of the Illinois G oundwater
Protection Act require the establishment of preventive response
| evel s and essentially at Section 8, Subsection (8)(a)(4) calls
for the application of nondegradation provisions for appropriate
groundwat ers, including notification limts that trigger
preventive response activities. That's a direct quotation from
Section 8 of the Illinois Goundwater Protection Act.

Thirdly, et me add sone additional detail to the Pollution
Control Board's existing authority for preventive response
levels. On Novenber 7th, 1991, the Illinois Pollution Contro
Board issued their final order and opinion in the matter of
G oundwater Quality Standards. Underground storage tanks
typically use secondary containnment with | eak detection
nonitoring devices to prevent contam nation of groundwater and

as such are not generally subject to groundwater nonitoring
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This is one of the |arge di scussions under the G oundwater

Qual ity Standards when we were di scussing preventive response

124
KEEFE REPORTI NG COVPANY
1- 800- 244- 0190
| evel s, was there new authority in place to establish new
nmonitoring requirenents. 1In the Board' s opinion it is pretty

clear that there was not. That these only plug in to prograns
that have existing authority for nonitoring. As | just

descri bed, Leaking Underground Storage Tanks, the preventive
nmonitoring is typically with | eak detection devices and not as
such with groundwater nonitoring wells, as with some ot her
activities.

Lastly -- well, not lastly, but also within the Board's
opinion it was pretty clear that the programthat was adopted by
the Board did not establish any new corrective action levels. In
fact, in the Board' s opinion on preventive response activities
and | evel s at Section 620.310, the Board indicated in either case
the purpose of this section is to provide a nexus between the
body of today's rules and existing and future regul atory prograns
that need triggers for corrective action. No new corrective
action programis today adopted.

In addition, under the applicability of preventive notice
and preventive response activities, under Section 620.302, it
also clearly states that if you exceed a groundwater standard

that the cleanup or corrective action objective is the applicable
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Lastly, through inplenmentation history in terns of
application of preventive response levels, | amcertainly not
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aware of applicability of the existing preventive response |evels
for the other typical gasoline constituents, benzene -- or ethyl
benzene, toluylene and xyl ene. That concludes nmy conments.

HEARI NG OFFI CER JACKSON: Ckay. Before we go on, | just
want to -- this is sonewhat of a housekeeping matter, but wth
the rul emaking that was just filed that M. Cobb referred to as
RO1-14, In the Matter of: Goundwater Quality Standards
Amendnents, 35 Illinois Admnistrative Code 620, there were a
nunmber of attachnents to that docunent that dealt with MIBE. One
of themspecifically, the Decenber of 1997 drinking water
advisory that M. Cobb just referred to. Wuld the Agency have
any objection to supplenenting the record in this matter with
t hose attachnments to that rul enmaki ng proposal ?

M5. GEVING No objection

HEARI NG OFFI CER JACKSON: kay. Wth that, then, we wll
take notice of the fact that we already have those docunents in
our file, and it won't be necessary for you to file additiona
copi es.

M5. GEVING kay. Thank you

HEARI NG OFFI CER JACKSON: Thank you. Do you have any ot her



21

22

23

24

10

11

12

13

14

15

16

17

18

19

20

statenments fromany other witnesses right now or should we
proceed with questions?
M5. GEVING Just one short matter. He has the summary
that he has put together but he wants to take one last review
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before we admt it as an exhibit if that is okay. Can | cone
back to that later?

HEARI NG OFFI CER JACKSON:  Yes, that's fine.

M5. GEVING W can nove on

HEARI NG OFFI CER JACKSON: Okay. You did nention earlier
that you had sonme corrections to the transcript from August 25th.
Do you want to address those right now?

Ms. GEVING Sure. | have about 20 pages left of the
transcript still to read, but there are only ei ght changes and

they are pretty m nor

The first one was on page 29, line two. It references the
IIlinois Core Goup. | think that was supposed to be the
Illinois Steel Group. | double-checked that with M. R eser this
nor ni ng.

The second one is on page 31, line 14, with reference to

who was speaking, that was actually M. OBrien and not M. C ay.
Then page 47, |ine seven, the word assessed, | believe,
shoul d be excessed, E-X-CE- S-S E-D
Then page 50, line 11. | think the phrase "pl anned

surveys" should be "land surveyors."
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Page 64, line 16, "sealing" should actually have been
"ceiling" spelled, GEI-L-1-NG
Then on page 65, line 12, it is the same change as on page
64.
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Page 80, line 19, there was a reference to Part 720,
believe, and it should have been Part 620.

The | ast one is page 139, line six, there was reference to
"l eaky" underground storage tanks and |I think that should have
been "leaking." That's all | have.

HEARI NG OFFI CER JACKSON: Thank you. Are we ready to take
guestions then?

M5. GEVING  Yes.

HEARI NG OFFI CER JACKSON: Ckay. We will start with any
Board Menbers that have any questions regardi ng any Subdocket B
matters.

Al right. Anyone else? M. R eser

MR RIESER Yes. There was sone -- | had asked a series
of questions at the |last hearing about sort of the effective date
of -- not the effective date which, of course, is the date the
rule is adopted, but the inplenentation date for many of the
changes to the nunerical values in the Subdocket B. And | know
Board Menber Kezelis followed up with a question asking that that

be clarified as well.
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I was wondering if there was any clarification that the
Agency has available for us today or if that is sonething that
wi Il be addressed at a future hearing?

M5. GEVING At this point | don't have anything prepared
inwiting, as the Board had requested, on that inplenmentation
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issue. | need to do sone further research with the Agency and
possi bly provide a transcript of today's hearing to sone
individuals to see if | can put together a witten response to
you in the near future

MR RIESER kay. Thank you.

BOARD MEMBER KEZELIS: Thank you for that, M. R eser. It
seens that to sone extent we have a little bit of a cart before
the horse problem and it puts me, as one of the Board Menbers,
speaking for nyself, at a disadvantage in determ ning how best to
address the situation that we have. At |east as to Subdocket A
we are on sone strict deadlines. W have split these dockets up
wi th Subdocket A, ELUC statutory deadlines, in mind. But,
nonet hel ess, we would love to have this cart before the horse
probl em resol ved sooner rather than |ater

Site renedi ati on and Leaki ng Under ground Storage Tanks and
MIBE are all very inportant issues, but here in this docket all
we are addressing is TACO and MIBE when we do not have paraneters
in place el sewhere. So, yes, if the Agency could inits entirety

recogni ze the fact that this does put TACO in some difficulty,
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that would be very hel pful for all of us and for the state as a
whol e, not only the regulators but the regul ated industry as
wel I . Thank you.

M5. GEVING It is ny inpression that the biggest

i mpl enent ati on problemthat we have is with regard to the MIBE
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proposed anendnents. | think the rest of it is okay. 1Is there

an understandi ng by the Board that we have problens wth other
i ssues as wel|?

BOARD MEMBER KEZELIS: No. It is really MBE

M5. GEVING Ckay.

M. LIU M. OBrien, in your testinony on August 25th,
and as Menber Kezelis nentioned, there are sone technol ogi es
feasible for renediating MIBE, including carbon absorption, air
stripping and bio renediation. As Menber Kezelis had requested,
the Illinois Petrol eum Council and the Petrol eum Marketers
Associ ation are hopefully going to be providing sone i nformation
on the efficacy of those techniques.

Does the Agency have any information on the cost of say a
typi cal LUST renedi ation MIBE site or perhaps a duration of
remedi ation? O could you provide that?

MR OBRIENN M. day is the Manager of the LUST Program
so |l will let himaddress that.

Ms. LIU  Ckay.
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MR CLAY: W really don't have much experience in that.
W only have a couple of sites that have actually been doi ng
remedi ati on from MIBE and that goes back to the inplenmentation
issue. Right nowwe don't require that MIBE be sanpl ed, and that
will be part of the 732 amendnments. So there may be sone

literature fromother states or fromthe U S. EPA on the cost
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and | can do a web search on that to see if there is anything
there, but we don't have any cost data specifically for Illinois.

MS. LIU It would be very hel pful, any information that
you could provide. Thank you.

MR CLAY. ay. |If --

HEARI NG OFFI CER JACKSON: Is there anything -- oh, go
ahead.

MR CLAY. If | may, M. Sykuta asked a question about
reopening old sites that had received NFR letters. One of the
things that we are proposing in the 732 Rules is to -- | think
M. Sykuta's concern was that there may be sites that have an NFR
letter and may not be able to have noney lent against it or may
have problens with a property transfer. W do not plan on
reopeni ng those.

However, what we will be proposing, or | should say what is
currently drafted, is that we will allow people that are above
the 70 parts per billion MIBE going off-site back into the

program and back into the UST fund if they are eligible to
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address their MIBE contam nation. So that is just to address one
of M. Sykuta's comments and concerns. That will |ikely be part
of the 732 anendnents.
BOARD MEMBER KEZELIS: WII you explain for the record,
pl ease, how one woul d becone cogni zant of the fact that one is in
excess of the 70?
131
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MR CLAY:. It would likely be because there was a
contam nati on of potable water supply. As | think we testified
to at the last hearing, there have been four comunity water
supply wells that have di scontinued use because of the high
levels. One of those we did track to two gas stations that were
al ready undergoi ng renedi ation. But had they been cl osed and
received an NFR letter that would be a candidate to reopen those
sites.

M5. GEVING But we are not going to require that sites
that have al ready been cl osed go back and do further
i nvestigation; is that correct?

MR CLAY: That is correct.

BOARD MEMBER KEZELI S: Ckay. So your expectations, then,
is only in situations where MIBE has clearly been identified
because of drinking water supplies, for exanple, that you woul d
then undergo further testing at a site that has al ready been

conpl eted? You would not go back and retest for MIBE anew?
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MR CLAY: That's correct.

BOARD MEMBER KEZELIS: Ckay. Thank you. | just wanted
that clarification for the record. Thank you.

HEARI NG OFFI CER JACKSON:  Anything else for M. day? Wy
don't we take a short --

CHAI RVAN MANNI NG Before we do that, could | just exam ne.
M. Walton earlier testified and I think M. King also alluded to
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a further regulatory proposal that involves TACO Is there any
nore information that you can give us on a regulatory proposal
that we will be getting?

MS. GEVING On TACO or 732 and 7407

CHAI RVAN MMNNING  Is it 732 and 740 that we are getting
the regul atory proposal ?

MS. GEVING Right.

CHAI RVAN MANNI NG Ckay.

M5. GEVING Two separate proposals will be coming in.

CHAI RVAN MANNI NG As of today you don't know what date we
will be getting those?

M5. GEVING | do not.

CHAI RVAN MMANNING | think, M. King, you testified that
they are sort of through a specific process and have yet a
process to go through?

MR GARY KING | don't think I -- | amnot sure | said

where it was at in the process.
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M5. GEVING The two proposal s have gone through the
majority of the sign-up process with the exception of a couple of
out st andi ng i ssues, one issue in particular in each rul enaking,
that are currently before our Director for decision. Once those
i ssues are decided upon, | believe it will be very soon
thereafter that the Board will see those two proposals. But |

can't speak for the Director and as far as the tinme |line goes and
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when that mght occur, | just don't know. That's where they are.

They have al ready gone through rmanagenent sign-off at this
particul ar tinme.

HEARI NG OFFI CER JACKSON: (kay. We would like to take a
short five minute break to discuss a few things and see if we
have a coupl e nore questions for you when we cone back. Ckay.
Of the record.

(Whereupon a short recess was taken.)

HEARI NG OFFI CER JACKSON: Ckay. W will go back on the
record.

| think we are nearing conpletion of the hearing today. |
know we do have at |east one nore question fromthe Board and
then we will take any additional questions fromthe nmenbers of
t he audi ence.

Chai rman Manning, | think you had a question.

CHAI RVAN MMNNING | do. Wiat | would really like to ask
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the Agency to have a handle on before we close the record of this
proceeding today is the other proposals that we don't have yet
could you at least explain to the Board how they relate to the
i ssues that are currently before the Board? | nean, what is the
ot her shoe here? So if you could explain the interrelationship
bet ween what it is you are doing now and what we are about to get
at some point, which we don't know, and what it is that we have
bef ore us now? Thank you.
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BOARD MEMBER KEZELIS: The nmore the merrier.

CHAI RVAN MANNI NG Junp right in there

MR GARY KING For instance, on the MIBE contam nants, it
is going to be -- we are establishing corrective action
objectives for it under TACO. But TACO does not set up a process
by which MIBE is investigated at a site. So that is what we are
doi ng under 732 and under 740, as well. 732 would establish kind
of a framework for nonitoring for MIBE at sites that have had
rel eases and how they then handle -- as Doug was saying earlier
how we handl e the cost related to MIBE and electing in for
further renmediation and in all that investigatory and renedi ation
stuff under the tank program gears off of whether a contam nant
is listed as an indicator contaminant. That is what has to
happen wi th MIBE

Simlarly, under 740, it is a new-- it would be a new

contami nant to be investigated for a site that is undergoing
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remedi ati on under 740, and it is not included there at this
point. So | think that is kind of -- there may be sone ot her

i mpl enentation, but I think that is probably the key transition
bet ween TACO and the other two sets of rules.

CHAI RVAN MANNING | woul d reiterate Menmber Kezelis'
comment that to the extent to which the Agency can get us those
proposal s as soon as possible while we are doing this it would be
nmuch appreci ated, even though, as you know, our docket is very
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large, and | didn't think I would be asking for nore rul enaki ngs
to cone our way. | find nyself kind of in that position, that I
think the nore know edgabl e we are about what else is going to be
proposed the better off we are.

HEARI NG OFFI CER JACKSON: (kay. Before we proceed with any
ot her questions, | want to note that Ms. Geving did provide ne
with a copy of a docunent entitled, "Basis for Proposing a
Preventive Notice and Response Level for MIBE in 35 Illinois
Admi ni strative Code 620." It is nmy understanding that this wll
be offered as | EPA Exhibit 2 in this matter?

M5. GEVING That's correct.

(Wher eupon sai d docunent was duly marked for purposes of

identification as | EPA Exhibit 2 as of this date.)

HEARI NG OFFI CER JACKSON: (kay. Are there any objections

to the introduction of this docunent? GCkay. It is so entered
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into the record then

(Wher eupon sai d docunent was adnitted into evidence as | EPA

Exhibit 2 as of this date.)

HEARI NG OFFI CER JACKSON: Are there any other questions at
this point?

Yes. Please state your nane and affiliation for the
record.

MR RODECK: Sean Rodeck with Handex. M. day indicated
that if you do find off-site contam nation and you want to get
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back into the program associated with MIBE, would you re-enter
as 732 regul ations or, for exanple, if you had closed the site
under 731, would you still have to conme back in and performsite
classification activities and call it a new incident nunber or
how woul d that work?

MR CLAY: W have -- it is proposed in 732, and just
t hi nking through this, I amnot sure with a 731 site and the
remedi ati on was done under 731 -- | guess | would like to think
about that further. |t may require another incident being called
in. | would Iike to think about that further and maybe address
that in the 732 rul emaki ng.

THE COURT REPORTER  Sir, could |I have your |ast name
agai n?

MR RODECK: Rodeck, R-OD E-CK

THE COURT REPORTER: And who are you with?
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MR RODECK: Handex, H A-N-D E-X

THE COURT REPORTER: Thank you.

HEARI NG OFFI CER JACKSON:  Any ot her questions or coments
fromany of the Agency w tnesses?

Ckay. Hearing none, are there any other individuals
present today who would like to nmake a presentation to the Board?

Ckay. One thing | want to talk about before we concl ude
today is the Septenber 22nd hearing that is currently schedul ed
to take place at the James R Thonpson Center in Chicago. W do
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have a short hearing on the 21st to di scuss the Econom c | npact
Study that the Board requested DCCA do, but that is, for al
intents and purposes, a very short nonsubstantive type of
heari ng.

I s there anyone present today who woul d request that the
Board hol d another hearing on that Septenber 22nd date? If we
have no specific request for a hearing on that date then we are
inclined at this point to proceed with a public comment period
that would expire in approxi mately 30 days fromthe |ast day of
hearing, the |last day of hearing being Septenber 21st. So the
public commrent period would expire, | believe, as previously set,
for Cctober 23rd. It is a Monday.

Are there any objections to that proposal? GOkay. Then any

of the questions that have been put to the Agency or any ot her
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presenters today where the presenter has indicated a need to | ook
into it and get back to the Board, | would sinply ask that you do
so in witing before the end of that witten public coment

peri od.

Yes, M. R eser?

MR RIESER Well, | have forgotten how cl ose Cctober 23rd
was to here. It is ny suggestion that to the extent the Agency
cones up with additional information that we have some tinme to
ook at it so that we can conment on it appropriately. For
exanple, in terns of the inplenentation dates and things |ike
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that, | would Iike to see what they have to say and then our
comment s nmay change depending on that. There nay not be a way to
do that.

HEARI NG OFFI CER JACKSON: Ms. Ceving, do you have any
suggestions in that regard?

M5. GEVING That is tricky. Wth regard -- | think | have
tried to address the inplenentation question with regard to the
entire rulemaking, with the exception of MIBE, as when things
becone effective at the adoption date by the Pollution Contro
Board, and we woul d i npl enent those rul es based upon that date.
And any plans or anything that comes into the Agency for approval
after the adoption date we woul d, of course, apply the |law that
is on the books at that time of our decision after that date.

think that the case lawis pretty clear on that issue
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Wth the exception of MIBE, | don't know what we can say
definitively at this point, that the rules really need to cone
before the Pollution Control Board. | don't know that there is
an answer w thout that happening.

MR RIESER  Under st ood.

HEARI NG OFFI CER JACKSON: | woul d al so note that although
we are in a tight statutory deadline for the Subdocket A portion
of this rulemaking, if, after public comments are filed with
regard to any of the Subdocket B proposals, if any of those
coments raise in your mnds the need for another hearing you
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coul d so request that the Board schedul e another hearing to

di scuss any of those matters and we could then have as an option
a delay in the second notice of the Subdocket B portion of this
rul emaking. So that is another option that would be out there if
there was sonet hing that raises significant question contained in
the public coments.

Ckay. | will note, then, on the record, and | am not sure
that the court reporter knows this, so | hope we are not catching
her off guard. W have requested an expedited transcript for
this proceeding, so that will enable everyone to pronptly review
it and get those public comments in as soon as possible. The
transcript will be available on the Board's web site. The

Board's web site is ww.ipch.state.il.us. It should be available
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within three to five business days of today's hearing. Hard
copies of the transcript or any Board docunment in this
proceeding, for that matter, are available fromthe Board's
Clerk's office as well. The first notice opinion and order are
currently on our web site.

The next hearing in this matter, then -- since we have
concl uded with our business today, tonorrow s hearing will be
cancel l ed. The next hearing will be scheduled -- is schedul ed
for 12:00 noon on Septenber 21st at the Janes R Thonpson Center
in Chicago to discuss the Econonic |npact Study that was
requested of DCCA by the Board in this natter.
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Are there any other matters that we need to address on the
record at this point?
Ckay. Then we are adjourned. Thank you all very nuch
(Hearing Exhibits were retai ned by

Hearing O ficer Any Jackson.)
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STATE OF ILLINO'S )
) SS
COUNTY OF MONTGOMERY)

CERTI FI CATE

I, DARLENE M N EMEYER, a Notary Public in and for the
County of Montgonery, State of Illinois, DO HEREBY CERTI FY t hat
t he foregoing 141 pages conprise a true, conplete and correct
transcript of the proceedings held on the 11th of Septenber A D.,
2000, at 600 South Second Street, Springfield, Illinois, In the
Matter of: Proposed Amendnents to Tiered Approach to Corrective
Action bjectives, 35 I1l. Adm Code 742, in proceedings held

bef ore Amy Jackson, Hearing O ficer, and recorded in machine
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