ILLINOIS POLLUTION CONTROL BOARD
December 19, 1991

IN THE MATTER OF: )
) R91-18

REPEAL OF 35 ILL. ADM. CODE ) (Rulemaking)

809.SUBPART I: HAZARDOUS )

(INFECTIOUS) HOSPITAL WASTE )

ADOPTED RULE. FINAL CRDER.
OPINION AND ORDER OF THE BOARD (by R.C. Flemal):

The Board opened this docket on our own Motion by an Opinion
and Order dated August 22, 1991. Public Act 87-752 (House Bill
2491), 1991 Ill. Legis. Serv. 3521-33 (West), signed by the
Governor on September 26, 1991, prompted that action. Effective
January 1, 1991, P.A. 87-752 amends various provisions of the
Environmental Protection Act as they relate to potentially
infectious medical wastes. New Title XV: Potentially Infectious
Medical Waste includes several new legislative mandates for Board
rulemaking. One such mandate is new Section 56.2(d), which
requires that the Board repeal 35 I1l. Adm. Code 809.Subpart I:
Hazardous (Infectious) Hospital Waste by January 1, 1992.

New Section 56.2(d), 1991 Ill. Legis. Serv. 3531 (West),
requires the Board to use the rulemaking procedures of Title VII
of the Act for this repeal--i.e., the Board must use the First
Notice-Second Notice-Adopted Rule sequence, including public
hearings. Because this mode of rulemaking would require over
three months to complete, the Board initiated this repeal process
before the Governor signed the bill into law.

The Notice of Proposed Repealer appeared in the Illinois
Register at volume 15, page 13017, on September 6, 1991. Public
hearings occurred September 18, 1991, in Chicago, and September
19, 1991, in DeKalb. Members of the public attended and
participated in the Chicago hearing. The public comment period
ended on October 21, 1991. The Board proposed this matter for
Second Notice by its Opinion and Order of October 24, 1991. The
Joint Committee on Administrative Rules adopted its Certificate
of No Objection on December 13, 1991. Therefore, the Board this
day adopts the repeal of 35 Ill. Adm. Code 809.Subpart I,
effective January 1, 1992, pursuant to the mandate of new Section
56.2(d) of the Act.

PUBLIC COMMENTS AND PUBLIC HEARING TESTIMONY

At hearing, Henry Henderson, an attorney with the City of
Chicago, stated the City's concern that no repeal occur until
after the Governor signed H.B. 2491 (now P.A. 87-752). He
testified that the operative effect of the City's medical waste
regulations is at least partly dependent on the state-level laws.
He further stated that the City intended to regulate those areas
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not covered by state law. He concluded that the City lacks the
resources to police operations falling out of the state
regulatory system before the operative provisions of H.B. 2491
become effective (Tr. at 5-9 & 13-14).

Francis J. O'Brien, manager of BFI Medical Waste, similarly
stated that the repeal of 35 Ill. Adm. Code 809.Subpart I should
occur concurrently with the effective date of H.B. 2491. He
cited about six municipal and county ordinances that regulate
wastes not covered under state laws, like that of the City of
Chicago ordinance. Mr. O'Brien stated that the enforcement
defense of Section 809.906 should appear in any future body of
rules governing potentially infectious medical wastes. That
provision allows reasonable reliance on a generator's
representations as to the character and identity of its wastes.
In his opinion, the operative interim provisions of Sections
56.1, 56.2(b), 56.3, and 56.4 do not include this defense until
the Board adopts regulations pursuant to Sections 56.2(a) and (c)
(Tr. 15-25).

The Board received three public comments on the proposed
repeal:

PC #1 Department of Energy and Natural Resources (DENR),
by Stanley Yonkauski, General Counsel (received
September 10, 1991); and

PC #2 Office of the Secretary of State, Administrative
Code Division (Code Unit), by John Kenworth,
Rules/Research Analyst (received October 10,
1991).

PC #3 Illinois Department of Commerce and Community
Affairs, Office of Regulatory Flexibility and
Legislative Research, by Linda M. Brand, Acting
Manager (received October 28, 1991).

By PC #1, DENR stated that consideration of the economic
impact of regulating potentially infectious medical wastes will
be an essential part of the companion dockets: R91-20 and R91-
21. DENR opined that an economic impact study was not appro-
priate as to the repeal of 35 Ill. Adm. Code 809.Subpart I. By
PC #2, the Code Unit stated that the proposed repeal meets the
codification requirements. By PC # 3, DCCA found that the repeal
of 35 Ill. Adm. Code 809.Subpart I would have no significant
economic impact.

FINAIL. ADOPTION ACTION
The effective date of P.A. 87-752 is January 1, 1992.

Section 56.2(d) requires that the Board repeal Subpart I of Part
809 by January 1, 1992. 1In light of the concerns expressed at
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hearing over a disparity between the effective date of the
statutory amendments and the effective date of this repeal, the
Board will ultimately file this repeal in a manner that renders
it effective January 1, 1992.

The Board adopts the repeal of Subpart I of Part 809 in the
same terms as it proposed the repeal for First Notice, by the
Opinion and Order of August 22, 1991, and for Second Notice, by
the Opinion and Order of October 24, 1991. Nothing in the record
of hearing or the public comments seeks or warrants revision of
the text of the repeal, besides recitation of the January 1, 1992
effective date in the source notes. The text of the adopted
repeal follows.

However, the Board effects one procedural change from the
published "Notice of Proposed Repealer" that appeared at 15 Ill.
Reg. 13017, September 6, 1991. That notice should have appeared
as a "Notice of Proposed Amendments" because the repeal does not
affect Part 809 in its entirety. See 1 Ill. Adm. Code 100.220(c)
(Administrative Code publication rule). Therefore, the Illinois
Register notice in this matter shall appear as a "Notice of
Adopted Amendments," pursuant to 1 Ill. Adm. Code 100.220(c) (2).

ORDER

The Board hereby adopts the repeal of 35 Ill. Adm. Code 809.
Subpart I and directs that the Clerk of the Board prepare and
submit a package to the Office of the Secretary of State for
filing and publication of a Notice of Adopted Amendments in the
Illinois Register.

TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE G: WASTE DISPOSAL
CHAPTER I: POLLUTION CONTROL BOARD
SUBCHAPTER 1i: SOLID WASTE AND SPECIAL WASTE HAULING

PART 809
SPECIAL WASTE HAULING

SUBPART A: GENERAL PROVISIONS
Section
809.101 Authority, Policy and Purposes
809.102 Severability
809.103 Definitions

SUBPART B: SPECIAL WASTE HAULING PERMITS
Section
809.201 Special Waste Hauling Permits - General
809.202 Applications for Special Waste Hauling Permit--Contents
809.203 Applications for Special Waste Hauling Permit--
Signatures and Authorization
809.204 Applications for Special Waste Hauling Permit--Filing
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809.205
809.206
809.207
809.208
809.209
809.210

809.211

Section
809.301
809.302

Section
809.401
809.402

Section
809.501

Section
809.601

Section
809.701

Section
809.801
809.802

Section
809.901
809.902
809.903
809.904
809.905
809.906

SUBPART F:

4

and Final Action by the Agency
Special Waste Hauling Permit Conditions
Special Waste Hauling Permit Revision
Transfer of Special Waste Hauling Permits
Special Waste Hauling Permit Revocation
Permit No Defense
General Exemption from Special Waste Hauling Permit
Requirements
Exemptions for Special Waste Haulers
SUBPART C: DELIVERY AND ACCEPTANCE
Requirements for Delivery of Special Waste to Haulers
Requirements for Acceptance of Special Waste from
Haulers
SUBPART D: VEHICLE NUMBERS AND SYMBOLS
Vehicle Numbers
Special Waste Symbols
SUBPART E: MANIFESTS, RECORDS AND REPORTING

Manifests, Records, Access to Records, Reporting
Requirements and Forms

DURATION OF PERMITS AND TANK NUMBERS

Duration of Special Waste Hauler Permits and Tank
Numbers

SUBPART G: EMERGENCY CONTINGENCIES FOR SPILLS
General Provision
SUBPART H: EFFECTIVE DATES

Compliance Date
Exceptions

SUBPART I: HAZARDOUS (INFECTIOUS) HOSPITAL WASTE

Definitions_ (Repealed)
Disposal Methods_ (Repealed)

Rendering Innocuous by Sterilization_(Repealed)
Rendering Innocuous by Incineration_(Repealed)
Recordkeeping Requirements for Generators_ (Repealed)
Defense to Enforcement Action_(Repealed)

Appendix A 0ld Rule Numbers Referenced

AUTHORITY:

Implementing Sections 5, 10, 13 and 22 and authorized
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by Section 27 of the Environmental Protection Act (Ill. Rev.
Stat. 1989, ch. 111%, pars. 1005, 1010, 1013, 1022, 1027, and
1056.2) .

SOURCE: Adopted in R76-10, 33 PCB 131, at 3 Ill. Reg. 13, p.
155, effective March 31, 1979; emergency amendment in R76-10, 39
PCB 175, at 4 Il1l. Reg. 34, p. 214, effective August 7, 1980, for
a maximum of 150 days; emergency amendment in R80-19, 40 PCB 159,
at 5 I1ll. Reg. 270, effective January 1, 1981, for a maximum of
150 days; amended in R77-12(B), 41 PCB 369, at 5 Ill. Reg. 6384,
effective May 28, 1981; amended in R80-19, 41 PCB 459, at 5 Ill.
Reg. 6378, effective May 31, 1981; codified in R81-9, 53 PCB 269,
at 7 Ill. Reg. 13640; recodified in R84-5, 58 PCB 267, from
Subchapter h to Subchapter i at 8 Il1l. Reg. 13198; amended in
R89-13A at 14 Ill. Reg. 14076, effective August 15, 1990; amended
in R91-18 at I11. Reg. , effective January 1, 1992.

Capitalization denotes statutory language.

SUBPART I: HAZARDOUS (INFECTIOUS) HOSPITAL WASTE

Section 809.%01 Definitions_(Repealed)
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(Source: Repealed at I1l. Regq. , effective January 1,
1992)
Section 809.902 Disposal Methods_ (Repealed)

{Source: Repealed at I11. Regq. , effective January 1,

1992)

Section 809.903 Rendering Innocuous by Sterilization
(Repealed)
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(Source: Repealed at I1ll. Regq. , effective January 1,
1992)
Section 809.904 Rendering Innocuous by Incineration

. (Repealed)

(Source: Repealed at I11l. Req. , effective January 1,

1992)

Section 809.905 Recordkeeping Requirements for Generators
(Repealed)
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(Source: Repealed at Il1l. Reg. , effective January 1,
1992)
Section 809.906 Defense to Enforcement Action_ (Repealed)

Repealed at I11. Regq. , effective January 1,

(Source:
1992)

IT IS SO ORDERED.

I, Dorothy M. Gunn, Clerk of the Illinois Pollution Control
Board, do hereby certig%rthat the above Opinion and Order was
adopted on the g T day of LECerrlen/ , 1991, by a
vote of 45'”6

f

““Dorothy M.,?ﬁnn, Clerk
Illinois Pollution Control Board

128-897



