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IN OPPOSITION TO CERTAiN PROPOSEDAMENDMENTS
OF THE ENVIRONMENTAL PROTECTIONAGENCY’S

PROPOSAL TO AMEN!) 35 ILL. ADM. CODE 732

My nameis JamesF. Buff. I amVice PresidentofBuff & Buff, Inc., an environmental

engineeringfirm loeatediii L~Grange.Illinois. I am a LicensedProfessionalEngineerand a

memberof the ConsultiiigEngi~ieersCouncil of Illinois (“CECI”). I serveasChairman of the

Illinois EPALiaison committe6forthe CECL I amtestifying today on behalfof the Con~ultina

EngineersCouncil of Illinois ~‘v~efl astheIllinois Societyof ProfessiobalEn~ineers(“ISPE”).

ISPEservesover3,000LicensedProfessionalEngine~inllliriois, while CECI has225

memberconsultingengineeringfirms, of which approximate])’one-thirdprovideenvironmental

engineering’~ervices.Maiiy of theCECI memberfiPms employgeologists,andtheir expertiseis

integralto ourpractice. This is particularlytruein theenvirobmentalarena.

I afn testifying today to object to certainportionsof theproposedamendmentsto 35 III.

Adm. Code 732, on beh2lfof ISPEand CECI. First, we commendthe lilinois Environmental

Protection Agency and the Illinois Politition Control Board for its actions in updating and

amendingtheseproposedrules. We appreciatethe Agency’s concernsin’ refining the process

andimplementingtheproposedimprovementsto theregulations.

Our objectionsto the proposedamendmentsrelate to a limited arid specific issue. That

issue is the proposedinclusion of terminologyin the regulationswhich allow for ‘Licensed

ProfessionalGeologists” to perform many of the same functions as “Licensed Professional
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En~ineers. We object on the ground that there is no statutory authority in the enabline

lecislation to includelicensedprofessionalgeologistsin the rules. Theonly referencethrouchout

theLUST le~islationis to licensedprofessionalengineers.

As theBoardisawai-e.specific functionsareassignedin theLUST legislatio!~to licensed

professidnalengineers. For example, the determinationof physical~soil classifications,site

evaluations,surveyof waler supply wells, and groundwaterinve~ti~ationSare all assignedto

licensed professionalengineers. The Agency is proposingthat with one exception,licensed

professional geologists. shduld be inciud~d for every actibn w1~idh li6~sed professional

engineerscurrently perform. Conceptually,both CECf andiS~E~areopento allowing qualified

geologiststo practicein areaswhere they are licensed,so long as this is not achievedat the

exclusionof qualifiedengineersto ~roperiyPracticetheirprofession.Unfortunately,webelieve

the LUST legislation doesnot grant the authority for such operationsto. geologists,and we

requestthe Board carefully examineour legal argumentscontainedin our Motion to Oppose

CertainProposedAmendmentsoftheEPA~sProposalto Amend 35 III. Adm. Code.732,andthe

accompanyingMemorandumofLaw.. CECI and ISPE arepreparedto work closelywith the

geologiststo developtheproperstatutory basisto allow the licensedprofessionalgeologistto

certify thoseitemscontainedin theAgency’s roposal.

The Agency’s own testimpny raises questionsof the validity of including licensed

professionalgeologists.Thefiled testimonyofMr. DougClay clearly indicatesthat Title NVIof

theEnvironmentalProtectionAct, theLUST provisions,wasnot modified oramendedtb include

certificationsby licensedprofessionalgeologists. His testimonymerely reflects the Agency

beliefthat Boardshould adoptthesechangesbecausetheProfessionalGeologistsLicensingAct

was adoptedsubsequentto theLUST provisions. . However,that testimonyfails to indicatethat

theProfessionalGeologistsLicensingAct waspassedprior to the mostrecentamendmentsto the

LUST provisions in 1996. The presumptionthereforeexists that if the GeneralAssembly

intendedto include geologistsin the LUST provisions,they clearly could have doneso in the

subsequentLUST amendments.



In the filed testimonY of Mr. Ron Dye of theAdvisory Board of,the~:IlhnoisChapterof

theAmericanInstitute of ProfessionalGeologists.Mr. Dye assertsthe agencyshouldalsoinsert

licensedprofessionalgeologistsin proposedSection 732.409(aX2’)relatine to certification of

Corrective Action Completion Reports. The American institute of ProfessionalGeologists

acknowledgesthat certain portions of a CorrectiveAction Com~l i~n Rel%ttrdre outsidethe

purview and practice of professional geologists. Geologists are not trained as desian

professioi~alsthough they provide valuablescientific services. It seemsinconsistentto us that

the Ag~ncy can pick and choose the application of where certifibation by geologists are

appropriate,especiallyin light of the fact that thereare no enumeratedstatutory standardsto

governthe Agencyin its selection.

If an Agency project managerinappropriatelyacceptsa licensedprofessionalgeologist

(LPG) certificationthat entailsengineering,what arethe potential consequences’?Could the No

FurtherReniediationletterbecomeinvalidatedbecausethe report wascertified inappropriately?

Who would makesucha decisionon the appropriatenessof a LPG certification? Our position

remainsthat qualified LicensedProfessionalEngineersare the only professionalsqualified to

certify Corrective Action CompletionReports, and allowing LPGs to certify sbme of these

Reportsleadsto far morecomplicationsand potential problems. In this regard,CECI andISPE

arein full agreementwith theAgency draftlanguagein 732.409(a)(2).

In summary,manyof CECI memberfinns employ geologists,and both CECI and ISPE

supportdevelopingthe frameworkto allow qualifiedLicensedProfessionalGeologiststo certify

in thoseareasrecognizedby thestatutes. ISPE and CECJ arepreparedto work closelywith the

geologiststo developthis proper statutory framework to allow LPG’s to certify those items

containedin theAgency’sproposal. 1-lowever, this legislative frameworkis not yet in place,and

consequentlyISPE and CECI object to the LicensedProfessionalGeologist inclusion in the

proposed732 changes.

I thank the Board for this opportunity, and I would he pleasedto answerany questions

youmayhave.



Respectfullysubmitted,
lllinois Socien’ ofProfessionalEngineers
ConsuItin~En~ineersCouncil ofIllinois

IBy:

r. JamesE. Huff, P.E.
uff & Huff, Inc.

512 W. Burlington.SuiteAOO
LaGrange.IL 60525
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