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HEARI NG OFFI CER FEI NEN: Let's go back
on the record. Good norning. M name is Chuck
Feinen. 1'l1l be filling in for Kevin Desharnais
today. This is R97-12, the Tiered Approach to
Col l ective Action hjectives, 35 111. App. Code
742. This is the second day of hearings. W're
in the mddle of questioning the agency as a pane
gr oup.

A fewthings | want to point out is
that the last exhibit entered in was Exhibit 8 so
if there's any nore exhibits entered by the
agency, you can start off with Exhibit No. 9.
Wth the nmultitude of questions and timng, we're
going to be trying to nove a little bit quicker
today. I'Il not be giving 10-m nute breaks.

We' Il cut the breaks down. We'Ill also try to cut
down the lunchtime so we can get through as much
as possi bl e.

Even with those constraints today,
I think the agency wanted to go back to the
questions from | don't know if it was
M. Watson's questions, but it was the renediation
advi sor's questions concerning 742.305, if the

agency is prepared to start out with their
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responses, and we'll skip over to | believe
section 742.400 is where we left off.

Al so, renenber that we're going to
be doing the prefiled questions first, and then if
there's foll ow up, please state your nane and the
foll owup question, and at the end of the day, if
time permtting, we'll allow questions from peopl e
who didn't prefile. Wth that, I'll turn it over
to Ki m Robi nson.

M5. MC FAWN. Before you turn it over,
et me just nention so that the audi ence knows
that the two attending board nenbers, that is,

Dr. Flemal and Kathl een Hennessey are down in
Springfield today for their confirmation

hearings. That's why they're not with us today.
And Anand Rao is ill so M. Soni has joined us
here. He has been here throughout. He will serve
as our technical advisor during this hearing.
Thank you.

| apol ogize. M. Feinen just told
me that Kathleen Hennessey is not an assigned
board nmenmber. | know she's been tracking it very
closely so | had coupled her with Ron Fl emal and

Joe Yi and nyself. So |I'msure she won't m nd
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that we've given her added responsibilities in her
first two nonths here at the board.

M5. ROBINSON: Good norning. This is
Ki nberly Robi nson, and we would |like to go through
some followup this norning based on carry-over
i ssues yesterday, and | think M. King is going to
go ahead and proceed with those.

MR KING kay, we had -- as | counted
matters at the end of yesterday, we really had
four issues left over to really talk about at the
start of today. The first issue was an item
rai sed by Pat Sharkey as part of follow up
gquestions. A couple of tinmes we deferred those.
I'"d like to respond to that. Then the other three
i ssues canme up right at the end of the day so I'd
kind of like to go back to those.

The first issue -- and | kind of
woul d I'i ke make sure we have direct questions as
far as prefiled questions -- was a foll ow up
issue, but | think this is probably good
par aphrase, Pat -- you can correct nme, if you
think I"'mwong -- but | think the issue you were
driving at was whether you can have an NFR letter

t hat enconpasses groundwater for a contam nant of
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concern w thout sanpling the groundwater.

MB. SHARKEY: Right.

MR KING And the answer to that
guestion is yes, that is possible, and it's
possible if you' ve addressed the groundwater wth
t he nmet hodol ogy that did not require groundwater
sanpl i ng.

For exanple, you could under Tier 3
there woul d be a potential way of doing that there
dependi ng on the nethodol ogy it shows. The second
i ssue that came up was --

M5. SHARKEY: Excuse ne, should we wait
to ask any further questions on that then?

HEARI NG OFFI CER FEINEN:  If it's
particular to that response, why don't you ask him
now so we know?

MS. SHARKEY: (Gary, are you saying that
one would need to go to a Tier 3 level of
evaluation in order to be able to avoid
groundwat er sanpling, that the only way you can
avoi d groundwater sanpling is by going through a
Tier 3 eval uation?

MR KING [|I'mnot sure that's

necessarily true. That to nme was the clearest
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exanpl e of the situation

M5. SHARKEY: Could you el aborate a
little bit on what one woul d be | ooking at under
Tier 3, how that evaluation would go forward?

MR KING It really is an issue of
excl udi ng that groundwater pathway using, for
i nstance, in subpart C, there's a very specific
way of excluding groundwat er pathway, but that,
however, is not the only methodol ogy used to
excl ude the pathway, and we have seen that done in
ot her ways and have approved that in other ways.

M5. SHARKEY: If a Tier 3 evaluation
were otherw se not involved, in other words, if
sonmebody were able to denonstrate their soi
values were Tier 1, fell under the Tier 1 tables,
could they look to the Tier 3 factors that are
consi dered under Tier 3 that mght pertain to
elimnating -- or excuse ne -- excluding the
groundwat er routes and provi de an anal ysis wi t hout
going through a full Tier 3 analysis or
eval uati on?

MR KING That's a way to do it, that's
correct.

M5. SHARKEY: Thank you.

L. A. REPORTI NG
(312) 419-9292
249



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MR KING The second issue --
MR RIESER: Let nme just follow up, if |
may.

Isn't it true that based on the
scope of the investigation to docunent through the
i nvestigation that you had no inpact of
groundwat er based on site features, for exanple,
surface spill that you can docunent that you have
reached the bottom of groundwater is not inpacted
or other site investigatory nmeans of docunenting
t he groundwat er has not been i npacted.

In that situation, you would not be
-- you would still get an NFR | etter that would
have the same -- it would be the sanme statutory
NFR letter, and it woul d have the sane inpact
according to 742.105(a), but you would not have
specifically excluded a groundwater pathway
t hrough the use of either the pathway exclusion or
the tiered process. You would have docunent ed
that that was not of concern by virtue of your

i nvestigation, isn't that al so possible?

MR KING | guess | was using the
reference to Tier 3. | think that's true, what
you' re saying. However, | think we would probably
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kind of -- if we were going to pigeonhole it into
somet hing, we would call that a Tier 3 type of
situation.

MR RIESER Tier 3 in the sense that
it's a decision not to be made by the project
manager which involves other features, but not
necessarily in the sense of a full-blown risk
assessnment or specific pathway exclusions, those
things are provided for in subpart 17?

MR KING | think that's correct, yes.

M5. SHARKEY: Maybe it woul d be hel pfu
if you would point us to the provisions under the
Tier 3 evaluation that m ght be relevant for doing
an equi val ent type of denonstration w thout doing
a full Tier 3.

HEARI NG OFFI CER FEI NEN: Wl |, Gary,
pl ease renmenber that you have to speak up for the
court reporter to hear. Again if you re asking
foll owup questions, please state your nanme
bef orehand so the court reporter can make sure she
gets the nane.

MR KING There's a section, section
742. 925, which di scusses exposure routes.

M5. SHARKEY: So what one would do is
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| ook at under 925, exposure routes, and the
factors that one would need to address then to
make this denonstration would be those in (a)
t hrough (f)?

MR KING That's correct.

MS. SHARKEY: Thank you. | have no nore
guesti ons.

MR R ESER |I'msorry to get back to
this, but isn't it true that if your investigation
docunented by virtue of site conditions that you
had no groundwater inpact, you would not be
| ooki ng at your three factors, you would just be
docunenting that through your investigation, and
then it's the same NFR letter -- it's the same NFR
letter no matter what the site is?

MR KING | think that's true. Wat we
try to provide in (a) through (f) is really a
description of a set of factors which I think
woul d be the kind of things you would be | ooking
at as part of the site investigation.

M5. SHARKEY: If | could -- this is Pat
Sharkey . If | could make one nore clarifying
point, ny question | think in part went to the

guesti on of whether one could basically get a
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clean bill of health for a piece of property where
there had been some sport of spill and the spil
was renediated, and in terns of soil, soi

renoval , soil docunentation of the soil neeting
Tier 1, for exanple, and not be required to go to
a groundwater nonitoring in order to also get an
NFR t hat said, and furthernore, you' ve achi eved
Tier 1 standards for groundwater.

MR HORNSHAW | guess I'ma little
confused because in the scenario you two are
pai nting, you would never even be issued
groundwat er cl eanup objectives if you docunented
that it never got there. The project manager
woul dn't even be gi ving groundwat er objecti ves.

M5. SHARKEY: Yeah, | understand that an
objective is designed to say, you' ve got a problem
here and you need to renediate to this objective.
As | understand it, with Tier 1, we al so have
established a table of groundwater objectives, do
we not ?

MR, HORNSHAW  Correct, but they're not
al ways given in every project either.

M5. SHARKEY: | guess |I'mwondering if

one could elect to request that you could actually
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get a full NFR letter that covered both soil and
groundwater in that sort of scenario so that any
cloud that mght exist over the property or any
guesti ons about whether or not there had been
groundwat er i npact woul d be resolved with that
letter.

MR KING | thought that | answered
that first. That was the first question that was
asked, and | answered that.

M5. SHARKEY: So the inpact, that is the
i npact. Thank you.

MR KING kay, the second issue. The
second issue related to a discussion with regards
to Section 305, subsection (c) through (e) and how
that fit into the context of the board s RCRA
regul ati ons as they appear in part 721

It's pretty clear that we used part
721 as source material to develop (c) through (e),
but we're not trying to say in any way that just
because you are beyond the limts of (c) through
(e) that that nmakes those materials a RCRA
hazardous waste as it's defined in part 721
VWhet her materials are a hazardous waste will be

determined in accordance with the definitions in
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part 721.

The third i ssue agai n was
di scussi ng section 305, subsection (c) through
(e), and the issue there was how do you determ ne
if 305(c) through (3) have been nmet. dearly if
there's sanpling done that shows that sanpling is
done in an acceptable way, that's going to resolve
the matter, but whether you have to sanple is
goi ng to depend on the specifics of what's being
addressed relative to the site and the
cont am nati on at hand.

"Il give you just a couple of
exanpl es. For instance, if you were addressing a
recent release of a No. 6 fuel oil and you didn't
have any other information with regards to the
site relative to any of these other factors, then
there would be really no reason to sanple for (c)
t hrough (e) because those just wouldn't be factors
and sinply be enough to indicate what was being
addr essed.

On the other hand, if you were
| ooking at an acid spill and addressing that as
t he contanmi nants of concern, then you woul d have

to look at, for instance, pH, and you may have to
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| ook at sonme of the other itens there because that
could be affecting nmobility of other
contam nants. The fourth issue --

MR WATSON: |'ve got a foll owup on
that. For the record, ny name is John Watson from
Gardner, Carton & Dougl as.

Does that nean with respect to
doing the sanpling in sub (e) that only unless you
have identified the applicable netals that are
subject to that standard in your site
characterization that you would have to go through
and do that anal ysis?

MR KING | wasn't really speaking to
that as an exanple. What | was trying to say is
that you really have to |l ook at the specific site
conditions and contanm nants you woul d be | ooki ng
at and then nmake a decision based on that. | was
just giving out a couple of exanples w thout
speaking to other types of exanples.

MR WATSON: Would that be a fair
concl usi on based on what you said as it relates to
sub (e)?

MR KING | guess we would have to sit

down and go through and look at it. | can't
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answer that right as | sit here.

MR WATSON: | guess it seens to be a
fundanmental question as it relates to your
response and specifically this provision in that
if we're testing sanples for contani nants of
concern and determ ning risks based on the
identification of contami nants of concern, the
guestion is nust there be a connection between
those in order to inpose an obligation to do the
RCRA sanpling that is being proposed here?

And | guess it seened that your
first answer was, yeah, you had to have that
connection, and then as it relates to (e), though
I"mnot so sure that that's the requirenent.

MR KING Wll, you have to, as | said
initially, if you sanple, that certainly should
resol ve things, but whether you have to sanmple is
goi ng to depend on the specifics of what's being
addressed. W gave sone exanpl es yesterday about
in certain situations, you could address those in
a narrative fashi on depending on the context that
you're dealing wth.

MS. SHARKEY: | guess I'mstill -- 1

understand what M. King is saying, | believe,
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with regard to (c) through (e), and | appreciate
the clarification, but | continue to think the

| anguage is not clear on this, and so sonmeone's
going to have to go back and read this transcri pt
in order to, you know, understand this, and

think particularly there's a problemw th (c) and
(d) which may not exist in (e).

(E) reads, "Any soil which contains
contam nants concerning the following list." So
one is at least directed to specific contam nants
of concern, and you know, if you have those
contam nants of concern, this is telling you you
need to test for toxicity. Wth regard to (c) and
(d), however, it appears that any tine you have
soi | which contains any contam nant of concern
you have a duty to determ ne whether or not it
exhibits a characteristic of reactivity under (c)
and a duty to determne the pH under (d), and it
seens to ne the | anguage there sinply is not clear
and does not state what the agency has told us
they believe it neans, and we woul d be happy to
propose sone | anguage in our testinony and bring
it to the agency's attention to discuss at the

next hearing on this.
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MR KING | guess that's a comment for
us to consider.

HEARI NG OFFI CER FEI NEN:  That really
wasn't a question. |Is there any nore foll ow up
fromthe previous day? Does that conclude the
guestions then on 305? Can we nove to 4007

MR KING The fourth issue that carried
over fromyesterday was really di scussing whet her
there was a conflict between section -- | believe
the reference was to section 310, and 225(d) would
al so apply to whether there was a conflict between
315 and 225(d), in particular (d)(1).

Qur statenent yesterday was that
there was not a conflict, and that continues to be
what we believe the case to be. W had intended
the sanpling alternative in 225(d)(1) as a nethod
to provide some useful guidance as to -- an
al ternate approach to achieving conpliance where
you were averagi ng concentrations as opposed to
requiring every single discrete sanple to neet the
conpl i ance nunber.

VWhat | want to try to do is
articulate the difference or why there's this

three foot and this one foot and, you know,
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hopefully, if we can nmake sone sense out of that
and make it understandable, then | think we should
continue with having (d)(1) in there. If we can't
do it to have it nmake sense, then our inclination
woul d be just to delete all of (d)(1) and then
nmove the nunbers up in the section

VWhat we're tal king about -- | tried
to just illustrate on the easel at the other side
of the roomwhat we're tal king about. |If you | ook
at section 315 -- | have to junp back and forth
here a little bit -- but 315(c)(1l) is saying that
i n essence you can have contam nants of concern at
levels in excess of the Tier 1 nunbers bel ow that
three-foot |level, and that woul d be acceptable as
long as the Tier 1 objectives for that route are
met above that nunber, okay.

Now, what we're saying in (d)(1),
225 (d)(1) is that -- in contrast is that within
that top foot, there's an additional elenent of
flexibility. Between one foot and three foot,
each di screte sanple would have to neet those Tier
1 nunbers for that pathway. 1In that top one foot
you coul d average the discrete sanples in a way

that the average net the Tier 1 nunber for that

L. A. REPORTI NG
(312) 419-9292
260



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

pat hway.

So that the conbination of the two
woul d assure that within that top three feet, you
were neeting the Tier 1 nunbers within the first
foot based on an averagi ng concept, within the
next two feet, based on the discrete sanples. So
that's the way that was intended to work, and we
may suggest a little bit of clarifying | anguage to
make that a little nore clear, but we continue to
think there's not a conflict between the two.

HEARI NG OFFI CER FEI NEN:  Just so the
record is alittle clearer, when M. King was
referring to top foot, he is referring between the
| and surface and a foot down and the sane way when
he's referring to three feet down, |and surface,
three feet down.

MR KING That's correct.

MR WATSON: |'ve got a couple of
guestions. \What's the justification for not
al Il owi ng conpositing or averagi ng bel ow the first
foot of soil?

MR KING W came up with that one-foot
nunber or this alternative using a USEPA study

whi ch used averaging within that one foot. They
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did not extend the averagi ng bel ow one foot
because there was a concern relative to you could
have a diluting inmpact |ower than one foot which
would tend to dilute the inpact in that upper one
foot, and that would be the nost critical exposure
area. |If anybody wants to say any additiona
itens.

MR, WATSON: What was the specific study
that you relied on? |Is that incorporated in any
of your testinony?

MR HORNSHAW | believe it's in the
USEPA' s soil screeni ng gui dance, either the user
gui de or the technical background docunent, both
of which are incorporated by reference.

MR, WATSON: The second question that |
woul d have relating to this in Section 225, there
isnolimtationin (d) in ternms of how deep that
sanmpling has to go in the soil to determne
conpliance with remedi ati on objectives for
i nhal ati on, ingestion and exposure routes, and ny
guestion is shouldn't there be a limtation in
terns of the sanpling depth?

MR KING Well, (d)(1) was intended to

be an exanpl e net hodol ogy. O herw se, we would be
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in a situation where there wouldn't be anything
really very specific within (d) to indicate what
woul d be an accept abl e et hodol ogy.

W could elimnate (d)(1), and
sonmebody coul d cone back and propose that as an
alternative, and we woul d probably accept it, but
we wanted to have sonething, a fairly explicit
exanple in the regulations to give guidance as to
what woul d be at | east one acceptabl e approach

MR, WATSON: | guess mny concern is that
I think the testinony perhaps from M. Sherri
yesterday was that you would have to neet the
renedi ati on objective at any location in the soil
whether it was down one foot, three feet or
fifteen feet, and certainly at some point as you
get to depth, issues of inhalation and ingestion
are elimnated in ternms of exposure pathways, and
| guess I'm 1l ooking for sone guidance as to what
woul d be the depth at which you would be required
to sanple to determ ne conpliance with your
renedi ati on objective for these exposure
pat hways?

MR SHERRIL: One thing, we've added a

little clarification. Everyone should have a copy
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of the errata sheet. Under 742.225(d)(4), and
it's on page 2 of the errata, we do have, which
kind of further clarifies (d).

MR WATSON:  What does that tell ne,
that nmy limt is one foot?

MR SHERRIL: Yes, you're still within
that contam nation within the top foot.

MR WATSON: So whether |I'm-- does
(d)(4) say that so whether |'m averagi ng or
conpositing or just conparing discrete sanples for
i nhal ation and soil ingestion, all | need to do is
sanple to a depth of one foot?

MR SHERRIL: It's not saying that.
It's saying we're only | ooking at that
contam nation within the top foot. There again
it's a separate issue for contan nants | ocated
bel ow one foot.

MR KING It seens to ne that you're
really trying to inject another pathway excl usion
option. | mean, if the contam nants are at 10
feet, you know, they would have to neet the
nunbers relative to ingestion, inhalation
m gration of groundwater.

They have to be concerned with al
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t hose nunbers under Tier 1, but that was why the
pat hway excl usi on nunber of three foot was put
into subpart C as a way so that you coul d get away
fromthat where the case was appropriate.

MR WATSON: |'mjust saying in ternms of
a situation where you coul d exclude your
groundwat er and then all you'd have to worry about
was soil ingestion, inhalation, and I'm going
ahead and doing ny sanpling, what you're saying is
that if | have contam nation at 20 feet that
exceeds the soil and inhalation nunber whether or
not -- | mean, obviously there's no chance that
that's going to be a legiti mate exposure pat hway,
but under Tier 1, what you're saying is | could
not get out of the requirenent to nove beyond the
Tier 1 nunbers and do a Tier 2 or a Tier 3
analysis, is that right?

MR KING No, | don't think that's what
we were saying. You still could go into a
different analysis. It's just you would not have
conplied with the Tier 1 nunbers. So you'd have
to use a different nethodol ogy. Again, for
exanpl e, that's why subpart Cis there and has

that nunmber in there to provide a real expressway
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out of that kind of situation.

M5. SHARKEY: Could I ask sone
clarifying questions?

MR WATSON:  Sure.

M5. SHARKEY: The three feet that we're
tal ki ng about cones out of subpart C and the
excl usion of an exposure route?

MR KING That's correct.

M5. SHARKEY: |If one is not interested
i n excluding an exposure route but is sinmply
attenpting to determ ne whether or not you neet
the Tier 1 values for inhalation and soi
i ngestion, does one need to go beyond the one
f oot ?

MR SHERRIL: Yes.

MR KING Yes.

M5. SHARKEY: And what in here tells ne
I need to go beyond the one foot?

MR KING Well, | guess we're really
junpi ng ahead to the discussion of Tier 1, and
think we'll get to that |later on when we talk
about how Tier 1 functions.

M5. SHARKEY: We're kind of in --

MR KING The notion of Tier 1 is
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you've got a set of criteria, you ve got a set of
contam nants of concern, and that if you neet the
nost conservative nunber out of those three

pat hways, then you've nmet the Tier 1 objectives.
If you don't neet it for one of those pathways,
then you go on to use a different methodol ogy.

MS. SHARKEY: So you're telling nme later
when we get to Tier 1, there's |anguage in there
that tells you how far you need to go for the soi
i nhal ati on and ingestion pathway, or do you | ook
to the individual programrequirenment for the
dept h of sanpling which is what we tal ked about
yesterday in response to some of ny questions?

MR KING There's no discussion of
depth. You have to neet it across the site.

MS. SHARKEY: Right. So what M. Watson
said then, in other words, if soil ingestion --
what's odd to nme, is that frankly, it's
counter-intuitive, it seens to me, to say that one
can conposite for inhalation and ingestion in the
first foot where one expects the greatest
exposure, in fact, but you can't conposite for
t hese apparently at a greater depth.

MR, SHERRIL: Let ne interject there.
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If you would |l ook at (f), 742.225(f), a person may
propose an alternative nethod for determ ning
conpliance with the nediati on objectives. So it
is not accurate to say that you cannot conposite
and average bel ow one foot.

M5. SHARKEY: You coul d propose that?

MR, SHERRIL: You could propose it.

Under (d)(1), we have put in a nethodol ogy for
doing that for just within the top one foot.

M5. SHARKEY: Again what was the
justification for only allow ng conpositing within
the top foot?

MR, SHERRIL: | just said you did not.

M5. SHARKEY: The rule specifically says
that. | know you can propose an alternative, but
the rule is saying within one foot.

MR SHERRIL: As Tom Hor nshaw nenti oned,
i ncorporation by reference the SSL docunent.

M5. MC FAWN. Wiy don't you expl ain that
theory to her. One of you said it fairly
succinctly a few m nutes ago.

MR HORNSHAW  The reason USEPA
consi ders averagi ng and conpositing appropriate

because the soil screening guidance is designed to
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protect sonebody living on a site for 30 years,
and you don't expect a person to be in the sane
position over that whole 30 years. They're going
to be nore or less around the whole site. So they
consi der averaging to be an appropriate way of
predicting the risk to that person over the 30
years that they' re assumed to be there, and so in
that case, they want to | ook at what's the average
anount of contam nation a person's going to be
exposed to, and they say that averagi ng and
conpositing is appropriate for that upper surface
| ayer, and they specify depth of no nore than one
foot so that you don't get a dilution effect at
sone sites where all the contam nation is at the
surf ace.

If you sanple at one, two and three
feet, you would be diluting out the true risk by
averaging in basically non-detects at two and
three feet. |It's kind of a conprom se that USEPA
canme to in order to nmake sure that a person is
protected adequately over that 30-year period.

The reason that we think that the cleanup
obj ectives should be nmet at all points bel ow t hat

i s because there's no guarantee that contamn nation
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at depth is going to remain at depth over those 30
years. It could be brought up to the surface, and
wi th subsequent earth nmoving activities,
construction, whatever, and present risks that
weren't really accommodat ed by having the
averagi ng done in the original setting of the

cl eanup nunbers.

MS. SHARKEY: It's not clear to me why
if the rationale for conpositing at the surface
exi sts why it doesn't exist for conpositing at
| ower levels, albeit at the sanme depth of your
conposites possibly. The risk, it seens to nme, to
sonmebody is if you hit a hot spot in a grab
sanmple, a conposite in fact dilutes your sanple,
no?

MR, O BRIEN: You coul d propose an
alternative sanpling for sub-sanpling. It becones
very difficult to subscribe to a particular
sanmpling strategy in rul emaking that would fit
every site

So we have provided as an exanple a
prescriptive nethodol ogy for conpositing at the
surface, and it would be nore appropriate for

peopl e to propose a specific conpositing strategy
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to the agency for sanmpling at greater depth.

M5. SHARKEY: (oing back to the
excl usi on pat hway then, the exclusion of three
feet -- and | think M. King or sonebody yesterday
said there was an assunpti on of gardeni ng and
ot her type of work, one could be digging down to a
depth of approximately three feet. |If you can
exclude it three feet on that basis, why would you
need to go deeper than three feet in any instance
for denonstrating your conpliance with these
exposure pat hways?

MR SHERRIL: The excl usions under
subpart Crequired institutional control and
possi bly an engineered barrier. What we're
| ooki ng under 742.225 does not address at that
point institutional controls.

W& run into many instances, as Tom
sai d, where subsurface soils 10, 15 feet bel ow the
surface end up being on the surface of the site,
and unl ess we have an institutional control to
control that, that would pose an unacceptabl e
risk.

M5. SHARKEY: What kind of institutiona

control would that be or engineered barrier? Are
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we tal king, for exanple, paving, asphalt?

MR SHERRIL: It depends on the site.
I've seen sonme that says that the soil are to
remain in place as approved under the NFR
determ nation. Sonmetines it is paving. It
depends on what's being proposed.

M5. SHARKEY: We tal ked about, for
exanpl e, that there may be geol ogy and reasons
that one can say we're confortable that this
contam nation is not going to reach groundwat er
when we've got a spill situation, surface spill.
We're confortable it's not going to reach
gr oundwat er .

Now we' re saying that you can't use
that same sort of information -- maybe | should
ask this question. Could you use that sane sort
of information to denonstrate that this pathway is
never going to be -- this risk exposure pathway is
never going to be realistic and avoid this notion
of having to put in a -- either test very down to
an extraordi nary depth or put in an engi neered
barrier? Do you understand?

MR, SHERRIL: You sounded |ike you nmade

a statenent.
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M5. SHARKEY: No, it was a question

MR SHERRIL: What's the question? You
had about -- | didn't understand it.

M5. SHARKEY: | was trying to nmake an
anal ogy to our discussion earlier about the
groundwat er, and |I'm aski ng why doesn't that
reasoni ng apply here as well, that one may be able
to in fact make a denonstration that these
exposure pathways are just not realistic at a
depth of 10 feet or 20 feet?

MR KING | guess | keep com ng back to
| thought we did -- that's what subpart Cis.

It's laying out a set of procedures for how you're
maki ng that denonstration. | don't know what el se
we can say on the point, to tell you the truth.

MR, WATSON: Are you saying that under
Tier 3 then, you could al so make that -- if you
don't satisfy subpart C, that you could al so nmake
t hat showi ng under a Tier 3 analysis at 740.925?

MR KNG Right.

MS. SHARKEY: Thank you. That's what |
was aski ng.

MR, WATSON: |'ve got one nore follow up

qguestion, and that is, why is not conpositing and
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averagi ng appropriate for subpart C?

MR KING Well, | think we just said
you could. In the top foot you could use that.

MR WATSON: So in |ooking at excluding
pat hways - -

M5. MC FAWN:  You're tal ki ng about
subpart C of 325, right?

MR, WATSON: |'mtal king about subpart
C, exposure route evaluations in general. This
does not have a provision in here that tal ks about
whet her or not you can average and conposite your
sanmples, and in fact, the |anguage, especially
when you get into the RCRA test, is any soil which
contai ns contam nants of concern shall not exhibit
the specific characteristics.

The question is can you use
conpositing and averaging to do the testing that
is required to exclude a pathway under subpart C?

MR, KING You're kind of going across
the board here, and you're not focusing this on a
specific section so | don't know if you're talking
about 305 or 310 or 315 or 320 or what.

MR WATSON: Wth respect to section

305.
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MR, KING Cannot average or conposite
relative to those.

MR WATSON: Wy not ?

MR KING Because, | nean, the rules
don't provide for it. Are you asking
theoretically what's our phil osophy behind that?

MR WATSON: Right, right.

MR KING Wy don't you answer that,
John.

MR. O BRIEN: The reason why is that
this is -- the contam nant source of free product
determ nation in 305 is intended to screen out
condi tions which would violate the nodel s upon
which the Tier 1 and Tier 2 objectives are based,
and those need to apply everywhere in order for
the nodel s to work everywhere

So it wouldn't be appropriate to
average or conposite. In addition pHis a
logarithm c function, and it's not -- it would be
i nappropriate to average, to do an arithmatic
average on pH

MR, WATSON: What about (c) and (e)?

MR SHERRIL: Also, this gets back to

why -- this was asked a couple of times yesterday
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-- why we have this contam nant source and free
product determination, and there again it's to
ensure there's no mgration of nobile free
product, ensure there's no potential unacceptable
health risks remain when there is a violation to
ei ther an engi neered barrier, institutiona

control by unintentional or accidental exposure to
the contanmination left in place.

In ny testinony, | go on to say
that T.A C.O does not address acute hazards and
you coul d have potential acute hazards by
vi ol ati ng sone of these assunptions here, and we
al so want to provide sealing controls to limt the
| evel of exposure from hi gh contam nant
concentrations fromnultiple organics. Those
provi de sone of the reasoning for that.

HEARI NG OFFI CER FEI NEN: More
foll owup? Are we done with 305? Myve to 400. |
think the first question under 742.400, go to the
Site Renediati on Advisory Conmttee, M. Rieser
MR RIESER. Thank you. This is
guestion 1, what are the bases for appendix A,
table F? | think it's still table F even after

the new, revised table. Yes, continues to be
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appendi x A, table F. Are these derived from
Exhi bit B of Dr. Hornshaw s testinony?

MR HORNSHAW  Yes.

MR RIESER Are there other bases
besi des what you've attached as Exhibit B to your
testimony, Dr. Hornshaw?

MR, HORNSHAW  No

MR RIESER: Are there other agency
conpi l ati ons of background | evels for organics or
PNAs in soil or for any substances in
gr oundwat er ?

MR HORNSHAW No, there are not.

MR RIESER. |s there any conpilation
that the agency is aware of or is willing to
accept, say, regarding PNAs in the soil in the
Chi cago area representing di sposal areas fromthe
Chi cago Fire?

MR, HORNSHAW There is a report. W
have it back in my office, and I can't renenber
the nane of it. W could look at that, | guess.

MR RIESER  You haven't ruled that out
as a possible additional source for --

MR, HORNSHAW That's sonet hing we woul d

have to tal k about. It hasn't been part of our
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di scussions up to this point.

MR, RIESER.  Thank you.

HEARI NG OFFI CER FEI NEN:  Any fol | ow up
guestions? Myving on to section 742.405, Mayer,
Brown, Ms. Sharkey.

M5. SHARKEY: My first question was how
many sanples are required for volatile organics?
I think we've answered this in another context.
Is the answer the sanme, that you | ooked to the
progr anf?

MR, HORNSHAW Basically you ook to the
distribution of the data set, and then you choose
a statistically valid nethod which is nost
appropriate for that data set, propose it to the
agency for review, and then we will accept or
deny.

M5. SHARKEY: |Is that stated in here
sonmewher e?

MR HORNSHAW  Yes, 405(b)(2),
statistically valid approach for determ ning area
background concentrations appropriate for the
characteristics of the data set and approved by
t he agency. The sane | anguage applies for

groundwat er as wel | .
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MS. SHARKEY: |Is that provision (b)(2)
applicable only to volatile organics or is that
applicable to volatile organics, other organics?

MR HORNSHAW It's for all chemicals
ot her than pH.

MS. SHARKEY: In that provision, is
there a standard? The term "appropriate” for the
characteristics of the data set, how woul d one
determ ne that?

MR, HORNSHAW A good statistics
t ext book.

MS. SHARKEY: Are any such net hods
i ncluded in the docunents that are incorporated by
ref erence?

MR, HORNSHAW ['ve cited two in ny
testi nmony.

MS. SHARKEY: But they're not included
in the incorporation by reference?

MR, HORNSHAW  No

MS. SHARKEY: Could you just tell us for
the record which those two were from your previous
testinmony or your pre-submitted testinony.

MR. HORNSHAW The first one is

Statistical Analysis of Goundwater Mnitoring
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Data at RCRA Facilities, InterimFinal Cuidance,
USEPA O fice of Solid Waste, and the publication
nunber is EPA/ 530- SW89-026, April 1989. That's
on page 5 of mny testinony.

And the second one is Statistica
Trai ni ng Course for Goundwater Mnitoring Data
Anal ysis, USEPA O'fice of Solid Waste and
Emer gency Response, publication
No. EPA/530-R-93-003, 1992. | nmight add for the
record that a book that we rely on fairly
routinely in our office which is pretty much a
standard statistical textbook is called
Statistical Methods for Environnental Pollution
Moni toring. The principal author is Richard O -
Oas in mddle nanme, not Oas in Irish name -- O
Glbert, GI-L-B-E-R T, published by VanNostrand
Rei nhol d Conmpany of New Yor k published in 1987.

MS. SHARKEY: Thank you. M second

qguestion is does historical contam nation that is
ubi quitous on a particular site qualify as area
background? | think we tal ked about this the
other day, and | don't know that we need to go
over it again at this point unless you have

anything to add in response to that.
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MR, HORNSHAW  No

MR WATSON: Woul d you consi der | ead
cont am nati on found adjacent to highways to be
area background?

MR, HORNSHAW For the nobst part, yes.
It has to be considered in the context of the
whol e site that needs renediation. |If the site
that needs renediation is mainly in a residenti al
nei ghbor hood, that probably would not be the best
background sanple to take. Site specific, but
general ly, vyes.

MS. SHARKEY: The third one is maybe
sonmet hing of a nit, but does the agency object to
nmodi fying the term"rel eases” in subsection (a)(4)
with the words "known or suspected" as in the
subsecti on above?

MR KING W had not put that --
actually it's just a glitch here. The definition
of area background doesn't use the term known or
suspected in there so we really should have not
had known or suspected in (a)(3).

HEARI NG OFFI CER FEI NEN: Is that
somet hing maybe in the errata sheet, too, that

shoul d be taken care of or changes?
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MR KING Right.

M5. SHARKEY: Wsat woul d t he neani ng be
then in areas of releases if we're not dealing
wi th known or suspected rel eases?

MR KING Well, | guess I"'mnot totally
sure on that. As | was pointing out before,
think we just -- (4) was intended to be consistent
wi th the | anguage that was taken fromthe statute.

MS. SHARKEY: |'msorry, and where was
that taken fromthe statute?

MR KING Definition of area
background, just used -- in that definition just
uses the termrel eases and doesn't say known or
suspect ed.

M5. SHARKEY: And are you of the view
that that |anguage is required, that you parall el
t hat | anguage here?

MR KING | don't knowthat it's
mandated in this context, but we try to parallel
t he | anguage whenever we can, and so that's what
we did here.

MS. SHARKEY: | guess what |'m wondering
isif this isn't an instance where sone

anplification of the |anguage wouldn't help
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everybody understand what it nmeans, and | guess
I"d like to ask ny question again.

If you take out known or suspected,
if we don't nean known or suspected rel eases, what
do we nean? How is one to know what areas one is
to be sanpling? Are you saying is that inplied
anyway, or is something el se neant?

MR KING It certainly would include
known or suspected. Wether it includes other
things, | guess that's kind of a statutory term
We're going to keep com ng back to that.

MS. SHARKEY: You're saying you can't
tell ne what else it neans other than known or
suspect ed, though?

HEARI NG OFFI CER FEINEN: M. Rieser, you
have a fol | ow up?

MR RIESER Yeah, if | can. The
statute, when it tal ks about releases with respect
to area background, it talks about it has to be
somet hing not primarily, not solely the rel ease --
not solely fromreleases at the site, but these
sections 3 and 4, don't they refer to sanples that
you have to take in areas around the site to

docunent what's background and what is and what is
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not, isn't that correct?

MR HORNSHAW That is correct.

MR RIESER: Wul dn't you have to start
out froman idea of what was known or suspected
rel ease in order to identify a background to show
that it was not part of the known or suspected
rel ease?

MR HORNSHAW  Yes.

MR RIESER: So you really do need to
tal k about known or suspected releases in the
context of the sanpling because that's what you're
| ooking for, that's what you're |looking to
di stinguish, isn't that correct?

MR HORNSHAW That's correct.

M5. SHARKEY: Thank you. | think ny
guestion No. 4, there's a typo in it, but | also
think we've already answered it. It was, are area
background objectives only available for
i norgani cs, or may such objectives also be
established for organics. And | think what |
meant there volatile inorganics, particularly
using a statistically valid approach?

MR, HORNSHAW Vol atil e i norganics?

MS. SHARKEY: Vol atile organics. |
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thi nk we've already answered that, haven't we?

MR HORNSHAW  Correct, we have.

MS. SHARKEY: Thank you very much.

M5. MC FAWN:. | have a follow up
guestion. Based on M. Rieser's question to you,
does that mean that the agency will or will not be
changi ng the use of known or suspected releases in
its 742.405?

MR KING W conmitted to deal with
this in the errata sheet. W have to go back and
look at this a little further and address it at
t hat point.

M5. MC FAWN. Basically you're going to
consi der his question and comment, but you're not
necessarily going to add this to an errata sheet?

MR KING R ght. W haven't nade a
decision on that at this point.

HEARI NG OFFI CER FEI NEN:  Any ot her
foll owup questions on 405? Mving on to section
742. 410, Site Renedi ati on Advisory Committee,

M. Rieser.

MR R ESER Wat will be the basis for

approvi ng alternate approaches for determ ning

area background concentrations as al |l owed under
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subsection (b)(2)?

MR HORNSHAW As | answered
Ms. Sharkey's question, that's specific to the
di stribution and specific to the site.

MR RIESER To do that, one would use
the standard statistical text, some of which you
referenced in your testinony?

MR HORNSHAW  Correct.

MR RIESER: And the presentati on based
on the site informati on and the standard
statistical methodol ogy?

MR HORNSHAW That's correct.

HEARI NG OFFI CER FEI NEN: It appears we
m ght have to speak up a little |ouder now
There's applauding, it's hard to hear up here
even. Yeah, | heard it.

MR, RIESER.  Thank you.

HEARI NG OFFI CER FEI NEN:  Any fol | ow up,
M. Watson?

MR WATSON: | believe ny question 5 has
been addressed in an errata sheet already.

HEARI NG OFFI CER FEI NEN: Does that al so
mean that the question 6 and 7 follow ng aren't

directed towards section 4107
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MR WATSON: |'msorry?

MR, HORNSHAW Don't the questions
pertain to --

MR, WATSON: Question 7 relates to the
Tier 1 section.

HEARI NG OFFI CER FEI NEN: | guess we're
nmovi ng on to 415. Section 415, Site Renediation
Advi sory Conmittee, M. Rieser

MR RIESER Wiat information is the
agency requesting under subsections (a)(1) and (2)
of 4157

MR, HORNSHAW I n subsection (a)(1) what
we're interested inis if a party alleges
contam nation fromoff site, the party should
i ndi cate where the contam nati on cones from and
in (2) again if there's an allegation that
contam nation is comng fromoff site, that should
be substantiated by the physical chem ca
properties which would give an indication of why
the chemcals nmigrated fromthe off-site source

MR RIESER So the answer to the first
part of my question 2, which is, does the request
for information under subsections (a)(1l) and (2)

assune that the substance proposed for eval uation
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occurs on site as a result of off-site
contam nation is yes?

MR HORNSHAW  Yes.

MR, RIESER:. Wi ch nmakes the second part
of my question, which is what if the material is
natural ly occurring?

MR HORNSHAW That can be denonstrated
with a proper sanpling or the use of the agency
background docunent for inorganics.

MR, RIESER. Wul d the agency consi der
some | anguage changes to (a) to add in sone
consi deration for naturally occurring so that it
allows for that -- these references for those
circunstances when it is suspected that the
material is froman off-site contani nation source
that you address 1 and 2, and if it's suspected
that the site is -- that the material eval uating
is a natural background, that you do what you' ve
j ust suggested?

MR KING Wre you going to propose
some | anguage?

MR R ESER | can. | can

MR, KING That would be hel pful for us.

MR, R ESER: Ckay, thank you. Wth
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respect to my question 3, it says, with respect to
the reference on page 8 of Dr. Hornshaw s
testinmony to section 58.5(b)(2) of the act, would
t he establishment of renedi al objectives based on
area background require an institutional control

if the value exceeds the Tier 1 residential

val ue?

MR HORNSHAW  Yes.

MR R ESER Wuld that still be true if
it was denonstrated that the substance is
naturally occurring?

MR HORNSHAW  Yes.

MR R ESER Wuld that still be true if
the property already has residential uses?

MR HORNSHAW | think we're not clear
on how that works. | think the |anguage in the
act itself is a little anbiguous. [|'mnot sure.

MR, RIESER: And you have taken the
| anguage fromthat act and proposed to add it as
part of your errata at 742.415(d)?

MR HORNSHAW  Yes.

MR. RIESER. Doesn't the |anguage of the
act, which says that there has to be -- which

prohi bits the property nmay not be converted to
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residential use unless such renedi ati on objective
-- unless essentially a residential renediation
objective is achieved, doesn't that inply that no
such restriction would be necessary if it's
al ready residential use property?

MR HORNSHAW | think it could be read
t hat way.

MR, RIESER. Is that the agency's
posi tion?

MR KING It is our position it could
be read that way.

(Laughter.)

MR RIESER. Is it the agency's position
that that's how the board should interpret it if a
case should cone before it concerning this issue?

MR KING It's just not real clear. |
mean, that's why we've really struggled with it.
It clearly says what's supposed to happen when
there is a conversion. One can draw inplications
as to what happens if there's not a conversion
but it doesn't really say anything, and | guess
we'd kind of like to reserve the opportunity to
judge that on a case-by-case basis, you know,

dependi ng on what the context of the situation
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is. You may very well be right, but there may be
ot her extenuating site circunstances that could
conpel a different result.

MR RIESER: So even if it was naturally
occurring background | evels above the Tier 1
val ues, the property is already being used as
residential property, there are circunstances in
whi ch the agency would say that there have to be
restrictions on the use -- further restrictions on
the use of that property?

MR, KING Again you have to really
consi der what the factual context m ght be
relative to what's physically happening at the
property. You m ght have a continuing residential
use, but for instance, you m ght be going from an
apartment type use to single famly hones.

The construction activities m ght
end up bringing a lot of that naturally occurring
contam nation to the surface now in a way that
there's nore direct exposure and end up having a
problemrelative to that.

MR RIESER O course, in that instance
it wouldn't be naturally occurring contam nation

it would just be naturally occurring soil,
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correct?

MR HORNSHAW  Correct.

MR, RIESER.  Thank you.

HEARI NG OFFI CER FEI NEN: Was that a
"correct"” answer to that, M. Rieser's |ast
guestion?

MR HORNSHAW  Correct.

MR, RIESER: Thank you. Fol | ow up?

MS. SHARKEY: Yeah, | guess I'd like to
follow up on M. Rieser's second question. |
bel i eve he was aski ng whether or not the section
appears to assune that the background is a result
of off-site contam nation reaching the property
and what if it was naturally occurring, and
think the answer was it may seemto assune that,
and maybe sone | anguage will be put together to
make it clear, that it's intended to be broader
t han that.

I'"d like to ask a slightly
di fferent question. Wat about contam nation that
has not reached the property fromoff site and is
not naturally occurring but is of a nature that is
wi despread in an area and nmay be the result of

very |l ong ago operations on a broader area? This
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is simlar to the situation |I was descri bi ng
yesterday with the old coal gasification sites,
and | guess I'mtrying to determ ne, you know, how
that scenario would or would not fit in here on
the sane rationale that we're using.

M5. ROBINSON: | think we discussed this
at length yesterday, and | feel that it's been
asked and answered. |If the board would like us to
continue on this |line again, we can.

M5. SHARKEY: We've tal ked about a
rationale. | guess what we're getting at here is
the rationale for area background being used is
that it may have been generated on a nei ghboring
site and let's say bl own over or sonehow been
pl aced on this property. In that instance you
could apparently identify it as background and not
have to renediate it on the site. So that risk
[ evel would remain on that site.

However, if you had a broader area
that is now subdivided into a nunber of parcels
and that contam nation exists throughout that
area, was not caused by the renediation applicant,
the material could not be left on site. Wat is

the difference in the risk that's remaining on
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site? | think that's how the agency addressed it
yesterday, and I"'mtrying to figure out in this
context what is the difference in the risk that
remai ns on site?

M5. MC FAWN: If | can just interject
here. W did discuss this at |ength yesterday.
I"mnot sure that we ever --

M5. SHARKEY: W didn't resolve it

M5. MC FAWN. | was going to say | don't
know that we resolved it. It seens to ne you are
tal king about liability and risk and questions of
if you're not liable, should you really have to
address the risk and possibly clean it up if there
is arisk and that kind of thing, and I don't
know. Unless the agency is prepared since
yesterday to nmaybe give us a resolution on this
issue, | think we should defer it until the
January heari ngs.

MR KING | don't believe we have
anything additional to add on this issue from what
we said yesterday.

M5. MC FAWN:  Your question is on the
record. | think the agency has an understandi ng

of where you're going with this, as do maybe the
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ot her participants on the board, and it probably
needs some nore thought, and certainly we woul d
wel cone your coments on it as well as your
guestions, on resolution of this quandary.

M5. SHARKEY: | just wanted to be
clear. | really have a question. [|'mnot just
trying to make this point again, but I"'mtrying to
see if there is some real thinking behind the
difference in the risk because I think that's what
M. King said yesterday is, you know, there's a
residual risk, there's a remaining risk, and
t hought that was the answer that we got, and |I'm
asking what is the difference in the risk in the
scenarios that seemto be acceptable as area
background fromthe one |I'm descri bi ng?

And maybe we can get sone further
comment on that fromthe agency at sone point, but
that's what | don't understand, and I'd |like to be
able to make that distinction.

MR KING | don't think we have
anything to add based on what we said yesterday.
It's the sane conments as yesterday.

HEARI NG OFFI CER FEI NEN: Is there any

other followup on 415? Let's start up with
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subpart E, Tier 1 evaluation, 742.500. | guess we
want to take a break for five mnutes. Be back
here at 10: 30.

(Recess taken.)

HEARI NG OFFI CER FEINEN: | think we will
get back on the record. | think we left off on
the subpart E, Tier 1 evaluation, 742.500. Start
out with the Site Renedi ati on Advisory Conmittee,
M. Rieser.

MR RIESER. On page 11 of M. Sherril's
testimony, he states that, for those sites where
the contami nants exceed Tier 1 values, one can
ei ther establish institutional controls or |and
use restrictions.

Is it not nore accurate to say that
Tier 1 values can be used as screening conditions
or tools and that if contami nants at a site exceed
Tier 1, then one can either performfurther
eval uation regarding site conditions through Tier
2 or Tier 3, achieve renedial objectives by the
use of institutional controls and/or engi neered
barriers or renedi ate the contam nants?

MR SHERRIL: Cenerally, yes,

residential Tier 1.
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MR RI ESER  Excuse ne?

MR SHERRIL: Residential Tier 1 are
renedi ati on objectives, but Tier 1 can also be
used as a screening value. GCenerally when
contami nants are left behind that exceed the
Tier 1 values, sonme type of institutional control
or land use restriction or engineered barrier may
be warranted, but generally yes to your question.

MR, RIESER: Thank you. On page 11
M. Sherril discussed a determ nation as to
whet her there are sensitive ecol ogical receptors
at the site. Howis this determ nati on nmade?
VWhen will the agency require review of ecol ogi ca
ri sk factors?

MR HORNSHAW We can think of four
situations when ecol ogi cal concerns mght need to
be addressed first or threatened or endangered
species are known to be at a site. Second, if
it's designated as conservation property by the
state or local government or federal governnent.
Third, if it's wetlands, that probably would have
to be concerned about surface water inpacts as
wel | as groundwater and soil, and fourth is when

the site owner operator actually designates the
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post renedial use to be conservation property.

MR RIESER: Ckay. How would these
i ssues become known to the agency? Wuld this be
part of the investigation under the specific
progr anf?

MR, HORNSHAW | guess the best way I
can answer that is when these are issues, they're
readi |y apparent to everybody. There aren't very
many sites where we would go in and say, well, is
this really a concern here or not? They're
usual |y obvious at the site.

MR, RIESER: Wuld it be the agency's
intent that if the ecological risk is not
specifically addressed to always require it for
every site?

MR HORNSHAW That is not the intent.

MR RIESER. W can bring this up later
under Tier 3. I'll reserve ny question till
then. Thank you.

And nmy next question is on page 12,
M. Sherril states that, Tier 1 residential values
are based on a one-tinme 10 to the m nus 6th target
risk for carcinogens. |Is this always true? Are

not many of the MCL's based on a |lesser -- ny
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guestion says greater, but it should be |esser --
target risk?

MR HORNSHAW To answer the first
qguestion, no, this is not always true, and as you
say, many -- or a few of the nmaxi mum cont am nant
| evel s are based on a different target risk
usual |y based on detection limts for the chem ca
or on a risk benefit analysis done by USEPA.

MR, RIESER.  Thank you.

HEARI NG OFFI CER FEI NEN:  Any fol | ow up?
Movi ng on to section 742.505, Site Renedi ation
Advi sory Conmittee, M. Rieser

MR, RIESER 505, question No. 1, with
respect to subsection (a)(3)(c), which has to do
with mgration of groundwater -- portion of
groundwat er ingestion route, what happens if the
soil pHis greater than 8.07?

MR SHERRIL: For Tier 1, a soil pH
range of 4.5 to 8 is provided, | believe, for 23
chemicals as a nethod to determine the mgration
to groundwater soil renediation objectives. |If
the soil pH exceeds 8, you may propose a Tier 3
eval uati on.

MR, RIESER. But that would only apply
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to certain types of contami nants, i.e. the
i oni zabl e organi cs or inorganics?

MR SHERRIL: That's true

MR RIESER. Thank you. On page --
isn't there a footnote in the table that
references only -- with respect to the range that
you provided, the 4.6 to 8.0, is there a footnote
that limts that only to ionizable organics?

MR, HORNSHAW Yes. That's
appropriately footnote (i).

MR SHERRIL: But it's only for
i oni zabl e organi cs.

MR, RIESER:. So that for organics, to
take one, is this an issue at all if the soil pH
varies from 8. 0.

MR, HORNSHAW Coul d you repeat that?

MR, RIESER. For an organic if the --

MR, HORNSHAW  Noni oni zabl e organi c?

MR, RI ESER:  Noni oni zabl e organic, the
soil pH varies from8.0, can you still use the
Tier 1 table?

MR HORNSHAW  Yes.

MR, RIESER lonizable organic, if the

soil varies from8.0, you can use the additiona
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tabl e you've provided, is that correct?

MR HORNSHAW Up to pH 8.0.

MR, RIESER: And at that point you would
have to go to Tier 3 to establish a, quote, "Tier
1 renedi ati on objective"?

MR HORNSHAW  Correct.

MR RIESER And then for netals, how
woul d that work?

MR, HORNSHAW Again if it's above pH
8.0, you would have to probably search the
literature and find out how the chemnical behaves
at the nmuch hi gher or nuch | ower pH than what
we've got in the table.

M5. ROBINSON: Can we clarify for the
record which table we're referring to.

MR SHERRIL: The footnote (i) is in
appendi x B, table A and table B

MR RIESER If the material that you
were dealing with was not soil but sonme ot her
substrate, would the sane issues regardi ng pH
appl y?

MR, HORNSHAW Do you want to clarify?
Are you tal king about fill?

MR RIESER For exanple, if the
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substrate was fill, slag, something |like that.

MR HORNSHAW | think the tables are
for native soils. They were constructed from
experiments done in native soils.

MR RIESER So if you had a non-native
soil, how would you deal with this issue?

MR, HORNSHAW My guess is it would
probably have to be resolved as a Tier 3 issue.

MR RIESER: (Going to ny question 2, on
page 18 of M. Sherril's testinmony, where are the
test met hodol ogi es for inorganics described?

MR, HORNSHAW I ncorporated by reference
SW 846, the USEPA s docunents.

MR RIESER Is this howtables A and B
of appendi x B are derived?

MR HORNSHAW |'m not sure what you
mean by derived. Are you tal king about detection
limts?

MR R ESER Well, | think if you go to
my next question, it's alittle clearer, which is
No. 3, are the inorganic values in appendix B
tables A and B, for migration to groundwater
portion of the groundwater ingestion pathway for

Tier 1 derived fromthe Toxicity Characteristic
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Leachi ng Procedure (TCLP) test or the pHtest?

MR, HORNSHAW  TCLP.

MR SHERRIL: [I'd like to add to that.
The actual nuneric values in those two tables we
referenced before are TCLP. However, when you get
into the Tier 1, under the rule itself, that it
does provide a different nethod which is the pH
total s nethod.

VMR HORNSHAW  And the nunbers
thensel ves are derived fromthe state's
groundwat er standards for the inorganics?

MR RIESER  The nunbers thensel ves for
each pat hway?

MR, HORNSHAW For the migration to
groundwat er pat hway for inorganics.

MR. RIESER: They are derived from
the --

MR HORNSHAW  The nunbers that need to
be achieved in the TCLP test are the state's
groundwat er standards for those inorganics.

MR, RIESER. You've provided -- and |I'm
not sure if this is the point to get into it --
but you' ve provided an additional appendi x that

you di scussed in the errata that tal ked about how
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certain of the mgration to groundwater pathway
val ues for soils were derived using other val ues
other than the state 620, part 620 standards.

MR HORNSHAW That's correct. For
organi cs sonme of the values that were used to
create the Tier 1 values for the mgration to
groundwat er pat hway used USEPA s what they called
a heal th-based [ evel which is either the one in a
mllion cancer risk for carcinogens or a hazard
guoti ent equal to one for noncarci nogens which may
or may not be -- probably are not -- the sane as
the state's values for sone of those chemicals,
the state's groundwat er standards which I
di scussed in my testinony.

And we added that appendix table
because those values are not readily apparent in
the rule at this point, and if sonmebody were to
try and recreate the Tier 1 tables, they wouldn't
have all the information they would need in the
rules. So we added that table listing the val ues
that were actually used as the groundwater termto
calculate the Tier 1 nunbers.

MR RIESER: | think |I've got sone ot her

guestions on those under sone of the later
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sections so we'll get to those.

Looki ng at subsection (b), my first
guestion, how would a person classify groundwat er
if no groundwater is found at the site?

MR SHERRIL: You may need to -- |I'm
going to have a little statenent here and then ask
you to clarify it, also, because it's the agency
experi ence that groundwater is at every site in
IlIlinois. Whether it's contaminated or not is a
different issue, and whether you need to classify
groundwater, T.A C O is a rule to devel op
renedi ati on objectives for soil and groundwater,
and we' ve kind of had this previous discussion on
whet her it needs to be sanpled and so forth.

MR RIESER: Well, under a for exanple,
under focus site investigation when you have
situations as we've di scussed where the scope of
your investigation allowed you to concl ude that
you did not have inpacted groundwater, woul dn't
t hat occur?

MR SHERRIL: Correct.

MR RIESER So in those instances --
I"msorry, looking at B, in order to neet -- to do

your Tier 1 docunentation, even though you had
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docunented that you didn't have to -- that you had
not inpacted groundwater, would you still have to
find the nearest -- the aquifer that was closer to
the surface and do the work that would be
necessary to classify it according to the agency's
-- well, the appendi x that they proposed for

cl assifying groundwat er under part 620 in every

i nstance?

MR SHERRIL: Are you asking then in
lieu of appendix D, how would you classify
groundwater as Class 1 or O ass 27?

MR RIESER. No. I'masking in lieu of
actual ly sanpling the groundwater when those sites
did not have to be sanpl ed, how would you neet
this requirement under appendi x B?

MR, SHERRIL: The agency assumes O ass 1
groundwat er unl ess other information is provided
denonstrating ot herwi se.

MR, RIESER: |s that assunption included
in any regul ation including the appendi x that's
been proposed here or part 6207

MR KING W did have that. As you
recall, we had that in a prior draft, and you guys

asked that it be taken out so we took it out.
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MR RIESER That's correct. So what's
the answer to ny question?

MR KING It's not here.

MR RESER And it's not in 620
either. So by saying that, that you assune, does
that nmean for a person using (d)(1) would have to
say -- under the agency's fornulation, they would
have to say, well, it's a Class 1. W're going to
use these Class 1 val ues, what has been assigned
in Cass 1 values tables unless we can docunent
it's a dass 2 groundwater even though there's no
groundwat er present in the site in the context of
the site investigation?

MR KING If you're going to use Tier
1, what we've laid out, are you tal king about (b)
or (a) here?

MR R ESER (B)?

MR KING 500(b).

MB. ROBINSON:  505(b).

MR SHERRIL: 505(b).

MR. KING You have to | ook at that
provision in the context -- | think in the context
of the other sections and the way the appendi ces

are set up. |If you don't know what class of
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groundwat er you have, then it's meaningless to
ook in Tier 1 for a groundwater renediation

obj ecti ve because you have to know that. You have
to make that distinction.

If you're in a situation where
you're positing that groundwater is not an issue
because it's not -- there's really no nechani sm
for a mgration of contam nants to groundwater,
then | guess | would see that as not being a Tier
1 issue. |If you're going to use the Tier 1
tabl es, you've got to know what the groundwater
classification is. |If you are excluding the
groundwat er pat hway for some reason under subpart
C or under Tier 3, then this wouldn't be an issue.

M5. ROBINSON: May | ask a foll ow up
here? What woul d be the significance of the
agency assuming Cass 1 rather than sonething
el se?

Wy woul d the agency assune a
Cass 1 rather than a dass 2 groundwater if it's
unknown what the groundwater class type is at that
site?

MR KING W want to nmake sure that

we're taking an approach that's protective of
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human heal th, and with no other information
relative to a site, we want to take an approach
that was nost environmental ly protective.

M5. ROBINSON:  Thank you.

M5. MC FAWN. Al right, | have to ask
the foll ow up question now. How cone you were
requested to take it out?

MR KING Wiy were we requested to take
it out?

M5. MC FAWN. What was the rationale
given to the agency that notivated it to take it
out of the rule?

MR KING Well, | think their
nmotivation -- and | guess |I'm speaking for them
whi ch may be not the best thing to do, but | wll
anyways.

M5. MC FAWNE M. R eser is here. He
can tell ne.

MR, KING They were concerned about
that presunption being witten into the rul es at
this point when it hasn't appeared in the rules
anypl ace else. | nean, that's the presunption
we' ve al ways operated under froman admnistrative

standpoint and will continue to be the procedure
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we follow unless, for instance, there was
directive that said you presune it's O ass 2.

M5. MC FAWN. Do you think that this
type of presunption should be witten into the
rul es maybe perhaps not in T.A C O but
el sewhere?

MR KING | don't knowthat it's
somet hing that has to be anyplace. | nean, we've
been functioning with it, and it's been pretty
wel | accepted with the people we've been dealing
Wi th.

I think if you were going to put
that kind of presunption, | think you would put it
here as opposed to | don't think you' d want to go
back into 620 and put that kind of presunption in,
and | think this would be the place to do it if
you were going to do it

HEARI NG OFFI CER FEI NEN: | guess you
have one nore question, M. Rieser, under 505.

MR RIESER: No, that question | asked,
I think.

HEARI NG OFFI CER FEINEN: | believe
Mayer, Brown & Platt, Ms. Sharkey.

MR RIESER |'msorry?
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HEARI NG OFFI CER FEI NEN:  Mayer, Brown &
Platt, | think.

MR RIESER. Do they have --

M5. MC FAWN: Did you concl ude your
guesti ons concerni ng subsection (b)?

MR RIESER No | have not.

On page 17 of M. Sherril's
testinmony, he seens to indicate that the Tier 2
nodel assunptions are threatened based on the
presence of what he calls nore perneable units.

I's this accurate? Does this nean
that a person will not be allowed to use Tier 2 if
there are perneable units on the site?

MR SHERRIL: What | was trying to get
at in ny testinony there is the val ues derived
fromthe Tier 2 nodels can be inaccurate if the
assunptions by which the nodels are based are
violated, and I gave an exanple of a -- let's say
i f groundwater was contam nated within a narrow
sand seam one of our groundwater nodel equations
assunes that the contam nation is plumng out from
a source area, and groundwater in a narrow sand
seam let's say, for exanple, it had a confining

unit above and below it, would not be dispersing
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out, diluting out as the nodel would be
predicting.

MR R ESER | would Iike to get back to
this, but we should probably do it in the context
of Tier 2. This question was probably m spl aced
so | defer at this point.

HEARI NG OFFI CER FEINEN: | think there's
some questions from Mayer, Brown & Platt from
Ms. Sharkey from Mayer, Brown & Platt.

MS. SHARKEY: Thank you. | think I
understand this better now than when | wote ny
initial question. I'mgoing to ask it anyway just
to make sure | understand it.

Pl ease explain in laynmen's terns
the two conponents of the groundwater ingestion
route, i.e. mgration to groundwater and direct
i ngestion, what each is designed to protect and
how each is to be used.

MR. KING The challenge here, | think
istotry toput it in laynen's terns because it
is, as with all of these things, fairly conpl ex.
There really is a need to look at -- first of all
to recognize that it is -- that groundwater

i ngestion route, that's what we're concerned
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about. |Is there actual or potential human health
i npact through consunption of contam nated
gr oundwat er ?

Then the question is, well, howis
t hat pathway effectuated, and we really saw t hat
as having two elenents to how a pathway woul d be
conpleted. The first elenent is the novenent of
contam nation fromsoil basically downward into
groundwat er through various nechani sns that i npact
how contam nati on noves in soil, and then once it
reached the groundwater, the second conponent
woul d be relative to how does contam nati on nove
once it is in groundwater, and that would be the
second conponent.

The conbi nation of the two is
really designed to protect that potential or
actual end user of groundwater that is being
consumed for drinking water purposes.

M5. SHARKEY: |Is the migration to
groundwater is actually a soil standard? Am|
correct on that? The way it's laid out here, it's
under (a)(3), 505(a)(3), and then it appears in
the table, appendix B, table B as a soi

renedi ati on obj ecti ve.
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MR SHERRIL: That's correct.

M5. SHARKEY: |s the idea that what
we're attenpting to do is ensure -- is protect the
groundwat er from becom ng contam nated with this
breaki ng down this into two parts, both ingestion
of the groundwater and then nmigration to
groundwater, the latter being protecting the
groundwat er so that it does not becone
contam nated. Have | got that right?

MR KING | think that's basically
accurate. W're not trying to protect the
ground. We're focused on whet her the
contam nation is going to nove fromthe ground to
t he groundwat er.

M5. SHARKEY: So it's really one
exposure route, and that's consunption of the
gr oundwat er ?

MR KING That's correct.

M5. SHARKEY: And the soil component is
designed to ensure protection of that exposure
route?

MR KING You have to remenber it's
i nportant to focus on both aspects because you

could have a situation where the groundwater is
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al ready contam nated, and now there's a risk of
addi ti onal contam nation noving fromthe soil to
t he groundwater, or you could be in a situation
where there is no contam nation of the
groundwat er, and yet, there's a potential for
contami nation to nove fromsoil to the
groundwater. So you really have to think about
bot h aspects of that pathway.

MR, HORNSHAW | guess the easiest way
to put it in laynen's terns is that one portion of
this pathway is to protect current users and the
other portion is to protect future users of the
gr oundwat er .

M5. SHARKEY: Just to make sure |'ve got
it clear, it's possible to have the ingestion --
direct ingestion pathway exceeding, for exanple, a
Tier 1 standard and the migration to groundwater
not exceeding that standard? AmIl --

MR SHERRIL: That scenario could
happen. That's possible.

MR, HORNSHAW That coul d happen, yeah.

M5. SHARKEY: In other words, if, for
exanpl e, there was a plume fromoff site noving in

t he groundwat er, not noving down through the soi
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but nmoving laterally into another site.

MR SHERRIL: |It's common for |less sites
to have their release in the groundwater.

MS. SHARKEY: |In that instance you would
still look to your Tier 1 table and the migration
to groundwater pathway? You would still, in doing
your evaluation, look to that table, [ook to that
colum on migration to groundwater. You would
need to do the evaluation, but you're not going to
-- in that instance, you probably woul dn't
exceed, in other words, because while you m ght
exceed on the direct ingestion on the groundwater
objective itself. The direct ingestion, then you
| ook in the groundwater objective?

MR HORNSHAW That's correct.

M5. SHARKEY: | think | understand it
better unless you want to clarify it sonme nore.

I think ny second question has
al ready been answered. Maybe I'll ask it. Maybe
it's slightly different. |If no one is ingesting
groundwater in the area of the site, is
groundwat er sanpling necessary for a Tier 1
anal ysi s?

MR KI NG | don't knowif this is
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really a direct answer to the question, but it's

i nportant to recogni ze that you cannot just ignore
groundwat er because there is no actual consunption
because there may be a potential for future
consunpti on.

MR SHERRIL: W also have program
specific -- getting back again to LUST, where they
have program specific guidelines or requirenents.

M5. SHARKEY: |s an institutiona
control, that is, a local ordinance necessary to
ensure no one is drinking the groundwater in
localities where a public water supply is
uni versal ly avail abl e?

And the second | evel question is,
has the agency consi dered whether there are other
sati sfactory methods of denonstrating groundwat er
is not and will not be used for drinking water in
the vicinity of a Tier 1 site?

MR KING W have specified that, you
know, unless you clean it up to the Tier 1
obj ectives, that you would need to have sone ki nd
of institutional control in place. That
institutional control could be a |ocal ordinance

that neets the criteria under subpart J, or it
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could be one of the other institutional controls
that are listed in subpart J.

M5. SHARKEY: So a |ocal ordinance is
not the only way to be able to denonstrate that no
one is drinking the groundwater?

MR KING Just be careful there because
t he purpose of the |local ordinance is to restrict
future use of the groundwater, and so with an
institutional control, you're looking at -- you're
really | ooking at focusing on that future use, and
it may enconpass a present use as well.

MS. SHARKEY: Maybe we can tal k about
this under subpart J. Wat you' re saying is that
it is one avenue. There are other avenues the
agency mi ght consider?

MR KING Right, | think that's
correct, and | think it would be better to discuss
t hat under subpart J.

M5. SHARKEY: Ckay.

MR, FEINEN: Any foll owup questions?
Movi ng on to section 742.510, Tier 1 tables, Site
Renedi ati on Advi sory Conmittee.

MR, RIESER: Actually | ooking at

M. Watson's questions, they are kind of nore
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generic, and it mght be a good place to start.

MR, WATSON: Question 67?

MR RIESER Yeah, 6 and 7.

MR WATSON: Question 6 is why did the
agency choose the USEPA soil screening guidance as
a basis for its Tier 1 objectives?

MR, HORNSHAW  USEPA soil screening
| evel s are a procedure which can be used to
devel op site specific cleanup objectives. The
SSL's were devel oped from a nati onwi de dat abase
nati onwi de scientific personnel input and
nati onwi de peer review. Literature was provided
t hat discusses the key elenents required to
devel opnent ri sk-based cl eanup objectives.

It describes how background val ues
may be used and directs the reader step-by-step
t hrough the risk-based approach. |In the interest
of public safety and well-being, the econony of
public and private resources and this risk-based
approach allows renmediation efforts to be focused
on those situations which pose a threat to human
health and the environment. Please keep in nmnd
in TACOQO, both the Anerican Society for Testing

and Materials, ASTM standard ES38-94, energency
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standard guide for risk-based corrective action
applied at petroleumrel ease sites, and USEPA' s
gui dance for soil screening levels were used as
nmodel s. Structure part 742 is simlar to that of
bot h ASTM and USEPA. The specific processes
presented here are unique to Illinois.

MR WATSON: Wth respect to Tier 1, are
you saying that the Tier 1 objectives al so
i ncorporate sone |evel of the ASTM standard as
wel | ?

MR HORNSHAW W sel ected USEPA' s soi l
screeni ng gui dance as the primary nodel for the
Tier 1 tables.

MR WATSON: Was there an eval uation
done of which nodel would be nore appropriate for
the Tier 17?

MR HORNSHAW  Yes.

MR, WATSON: Was there ever any thought
about devel oping Tier 1 tables using both nodel s?

MR, HORNSHAW  No

MR WATSON: Why not, given that you
allowed that flexibility in Tier 2?

MR HORNSHAW It's available in Tier

2. Dueling Tier 1 tables probably woul d have been
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nmore confusing than hel pful, and al so, ASTM s
procedure is designed to -- is designed for
petrol eum products primarily, whereas USEPA' s soi l
screeni ng gui dance covers a much w der range of
cont am nant types.

MR, WATSON: So the concept of broader
applicability is the primary basis for choosing
the soil screening gui dance over ASTM?

MR, HORNSHAW  Primarily.

MR WATSON: |I'll proceed with ny
question 7, if that's okay. The Tier 1 objectives
under subpart E of proposed part 742 and
associ at ed appendices and tables specify Tier 1
obj ectives for chloride and | ead. Question (a),
what is the agency's basis for the Tier 1 |evel
for chloride set forth in appendix B, Table A?

MR HORNSHAW That's the state
groundwat er standard for chloride. It was
devel oped fromthe 95th percentile occurrence in
all public water supply nmonitoring data reported
to the agency, and | guess that answers your
guestion B.

MR WATSON: Question B, is the agency's

Tier 1 level for chloride based on a toxicity
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anal ysi s?

MR HORNSHAW No. |It's a percent
occurrence.

MR WATSON: Are there other paraneters
inthe Tier 1 tables that are al so not based on a
toxicity anal ysis?

MR SHERRIL: You nean other chem cals,
not contam nants?

MR WATSON: Right.

MR HORNSHAW Sul fate woul d be the
ot her one.

MR, WATSON: Those two are the only ones
that are not based on the toxicity anal ysis?

MR HORNSHAW Yes, that's correct.

MR, WATSON: Question C, does the Tier 1
|l ead I evel set forth in appendix B, table A apply
to sites where the naturally occurring background
concentrations of lead in soils are greater than
the Tier 1 lead limt?

MR OBRIEN. Wll, the agency isn't
aware of any naturally occurring background
concentrations greater than the Tier 1 |ead
[imt. Qur soil background study of 267 |ead

sanpl es from background areas around the state
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showed only one result greater than the 400
mlligram per kilogramlevel which is the Tier 1
| ead I evel, and that sanple was taken between an
expressway and a landfill during an investigation
of a | ead-based paint renoval conplaint, and we
don't believe it represents natural background.
Sanples fromareas in the state

whi ch we woul d expect to exhibit high natura
backgrounds such as JoDavi ess County showed | evel s
only as high as 211 milligranms per kilogranms. In
the mean of all sanples for |ead statew de was
49.2 mlligranms per kilogram

MR WATSON: Is it the agency's
experience that sites next to hi ghways woul d not
have area background concentrations routinely
above the 400 part per mllion limt?

MR OBRIENN Wthin a few feet of
hi ghways, up to 10 feet, you may find sone. |
don't know that we've done an exhaustive study of
that, and of course, that would not be naturally
occurring, as your pre-submtted questions state.

MR WATSON:  But it would be considered
area background nonet hel ess?

MR O BRIEN. R ght.
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M5. MC FAWN: |s your question maybe
what woul d happen if you asked your question and
it said would the level apply to sites where the
natural -- where the area background concentration
of lead was greater? |Is that really your question
as opposed to naturally occurring?

MR WATSON: Yes. | nean, yeah, that
woul d be a foll owup question, sure.

MR SHERRIL: Geater than what, greater
than the 400 milligrans per kil ogranf

MR WATSON: Correct.

MS. MC FAWN:  Yes.

MR SHERRIL: | think what Jim O Brien
said is we haven't seen any sites where the
natural ly occurring background is above 400.

MR HORNSHAW But in cases where
sonmebody has done the correct statistical approach
to determ ne what area background is, that could
be used as the Tier 1 -- or substituted for the
Tier 1 value, if that's what your question is.

M5. MC FAWN.  Thank you.

MR WATSON: That woul d be subject to
institutional controls at that point?

MR HORNSHAW  Yes.
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MR WATSON: Question (d), does the
agency believe that the Tier 1 lead | evels were
reliable or appropriate given the fact that in
many sites in Illinois, naturally occurring or
area background levels of lead in the soil may be
greater than the Tier 1 TCLP | ead |evel ?

MR OBRIEN. Wll, we're not of the
opinion that the naturally occurring sites are
above the 400 milligrans per kil ogram of |ead.

MR SHERRIL: On that question (d) it
says, the fact that at many sites in Illinois
naturally occurring levels of lead in the soil may
be greater than the Tier 1 TCLP | ead | evels.

W have not provided a TCLP
background | evel, and so it woul d be possible
t hrough t he background determ nation to determ ne
what a background TCLP is, but we have not done
t hat .

MR, WATSON: | guess the question is --
the concern is that you' ve got lead levels in the
state that are within the background range set
forth in the tables that would fail the .0075 Tier
1limt for I|ead.

MR, SHERRI L: Is that a statenment?
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MR WATSON: Yes, that is a statenent.

MR KING Al three of these questions,
(c), (d) and (e) as part of section 7 of the
guestions, really presuppose a factual situation
that we don't believe the record denonstrates is
true. So really fromour standpoint, it's kind of
fruitless to proceed along answering -- trying to
answer a question when kind of the whole basis of
the question is just not correct.

I mean, if these questions need to
be reformul ated, then | think they should be
reformul ated and resubmitted rather than us kind
of proceeding along with a faulty basis in mnd
here.

MR WATSON: | think the record is clear
with respect to your position or your view on the
presence of background | ead contam nation at sites
inlllinois. So that's all | have with respect to
guestion 7.

HEARI NG OFFI CER FEINEN: M. Rieser, do
you have sone questions you want to ask starting
with 742.510? | do notice a question 13 from
M. Watson seens to be also on 5. | don't know if

you want to split it up that way or however you
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want to do it, it doesn't matter to ne.

MR RIESER. Actually | had sone of the
same questions he's got in 13, either way.

MR WATSON: 1'll let you go ahead.

MR RIESER:. This is under 742.510,
subsection (a)(3), is it accurate that the val ues
for inorganics in appendix B, tables A and B, are
the TCLP test and that the values in tables C and
Care fromthe pHtest?

MR, SHERRIL: Yes.

MR OBRIEN:. 1'd like to clarify that a
little bit. By the pHtest, what we nean is the
test for total netals for the total, and then the
obj ective woul d depend, also, on a test of pH of
the soil to determ ne what the correct objective
is. The pHtest itself does not test for the
chemcals in the table.

MR. RIESER Are these alternate
options?

MR SHERRIL: Yes, these are alternate
options and either may be used.

MR, RIESER: And then the footnote (i)

i n appendi x B, Table A -- which we tal ked about --

says that for ionizable organics, one must use
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table Cand Dif the soil pH does not equal 6.8?

MR, SHERRIL: Yes.

MR. RIESER: So for ionizable organics,
these are options, but it's mandatory that under
t hose circunstances, you nmust use tables C and D?

MR SHERRIL: O Tier 3.

MR RIESER Were there netals that did
not have -- back it up again.

Were there netals that did not have
MCL val ues that were used in formulating the -- |
shoul d say inorganics. Were there inorganics that
didn't have MCL val ues used in formulating these
t abl es?

MR HORNSHAW That's correct. Chloride
and sul fate are two exanpl es al ready noted, and
bel i eve vanadiumis a third.

MR RIESER:. In arriving at the val ues,
did you use 620, subpart F standards?

MR, HORNSHAW The groundwat er val ues?

MR. RIESER  Yes, the procedure -- |
shoul d say the procedures under subpart F for
arriving at renediation for groundwater val ues and
then translate those into renedi ati on objectives.

MR, HORNSHAW Yes, with the exception
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of vanadium W used USEPA s heal t h- based | evel
for vanadi um

MR RIESER Wat was the basis for
usi ng 620, subpart F for those netals instead of
the SSL val ues?

MR, HORNSHAW  Subpart F, we used 410
and 420 from part 620, not subpart F

MR, RIESER: | thought earlier you said
that subpart F was used for deriving sone val ues,
groundwat er obj ectives for sonme of the inorganics.

MR HORNSHAW If | said that, | was
m staken. All those values with the exception of
vanadi um canme from 410 and 420 --

MR, RIESER. Thank you.

MR, HORNSHAW -- of part 620.

MR R ESER W've answered one. Wth
respect to (a)(6), are there any values in
appendi x B, tables A and B, expressed which are
| ower than the acceptable detection limt or ADL?

MR HORNSHAW Yes, and these have the
ADL |listed in that table or those tables.

MR. RIESER Those tables. WII the
agency confirmthat the ADL for those substances

is always as listed in the appendi ces and cannot
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be changed w t hout board action?

MR HORNSHAW  Yes.

MR, RIESER. On page 19 of M. Sherril's
testinmony, he indicates that the value for
pent achl or ophenol was adjusted by a factor of .5
for dermal exposure. Was this multiplied by .5 as
an adj ustnent ?

MR HORNSHAW  Yes.

MR RIESER Wat was the basis for this
adj ust nent ?

MR HORNSHAW This was to account for
the fact that pentachl orophenol has been shown to
be significantly absorbed across the skin so that
t he val ue was adj usted downward to account for the
addi ti onal dose fromsoil through the skin as well

as for ingestion

MR RIESER | noticed in sone of the
tables -- unfortunately, | don't have them at
hand -- that were nodified by the errata, sone of

t he appendi ces there were changes for
pent achl or ophenol or there was an addition of a
col um for pentachl or ophenol

MR, HORNSHAW Do you know whi ch tabl e?

MR RIESER I'll find it, and naybe we
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can cone back to this later.

Wth respect to subsection (c), why
is 35 11l. Admin. Code 620 referenced in
descri bi ng the devel opnent of a renedi al objective
for a substance not listed in the current appendi X
B?

MR HORNSHAW 35 | AC 620 is referenced
as one nethod of devel opi ng the groundwater val ue
for chemcals that aren't already in the T.A C O
tiered tables.

MR RIESER So it's correct that this
rule allows a person opposing such an objective to
use either the 35 I1l. Admin. Code 620, subpart F
factors or factors under subpart 17?

MR HORNSHAW That's correct.

MR RIESER If this determ nation is
made under subpart | of the part 742 proposal,
which factors will be considered instead of those
in 35 Ill. Adnmn. Code 620, subpart F?

MR HORNSHAW That would be all the
factors that are discussed in Ms. Virgin's
testinony about subpart I.

MR RIESER  And those are?

M5. MC FAWN: Can this question be
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deferred until we get it?
MR RIESER W can do that.
MC FAWN.  Why don't we do that.

HORNSHAW ~ Ckay.

2 3B

RI ESER  Just one nore question, I'm
Sorry.

It's true that for conpounds
wi thout MCL migration to groundwater portion of
t he groundwat er ingestion exposure route for d ass
1 was based on the USEPA health-based linmts from
the SSL, correct?

MR HORNSHAW  Correct.

MR, RIESER: And those conpounds were
identified in your additional table F that was
added to the appendi ces?

MR HORNSHAW  Correct.

MR RIESER And the Class 2 val ues for
t hose substances were five tines that val ue?

MR, HORNSHAW Not necessarily. It
depended on their physical chem cal constants. W
conpared the chemical's ability to be renoved by
activated carbon, and we used ethyl benzene as the
cutof f chem cal and also their ability to be

renoved by air stripping, and we used net hyl ene
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chloride as the chemical for the cutoff point, and
if the chem cal was not able to be renpved by
either type of treatnent technique, then it did
not get five tines increase over the Cass 1

val ue.

MR RIESER In those instances would
t hey always be the sane as the Cass 1 value?

MR HORNSHAW That's correct.

MR RIESER Are there instances of
whi ch you're aware where there were chem cal s that
were on this additional appendix B, table F, where
the rati o between the Cass 1 and Cl ass 2 val ues
is neither 5 nor 1 but sone other val ue?

MR HORNSHAW That's correct, and nost
chemicals, the treatnent efficiency was determ ned
by USEPA when they promul gated the final MCL for
t hat chemi cal

MR RIESER: Do you discuss that nethod
-- did you discuss that nethodol ogy in your
testi mony?

MR HORNSHAW | think in ny testinony |
have a statenent in parentheses, something to the
ef fect that ethyl benzene is one exanple but

doesn't work or the treatnent efficiency was only
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43 percent, but | don't go through all of them

MR, RIESER.  Thank you.

HEARI NG OFFI CER FEI NEN: M. Watson, |
t hi nk you had sone questi ons.

MR WATSON: Right. W've got to junp
back to nmy question 13. Question (a), can the
agency discuss why it did not follow the USEPA SSL
procedures for determ ning nmetals concentrations
for Tier 17?

MR SHERRIL: Could you clarify your
guesti on.

MR WATSON: Sure, yes, sorry. As |
understand it with respect to inorganics, the Tier
1 tables for the migration to groundwater pathway
is based on TCLP val ues, correct?

MR SHERRIL: W have TCLP val ues, and
then for many of the inorganics, we have a pH

MR, WATSON: PH option?

MR SHERRIL: Option.

MR WATSON: Why did you choose to use
the TCLP val ues?

MR, HORNSHAW Partly because the TCLP
val ues coul d be plugged in for each contam nant.

If we were going to list the pH dependent val ue,
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there woul d have been a lot of holes in the Tier 1
table. \Where the data is available to predict
nmoverent based on pH, that's what chem cal s got

put into the tables C and D

MR WATSON: And the pH, that's the
USEPA SSL approach?

MR, HORNSHAW Correct, for pH 6.8, and
| guess that woul d be another reason is because we
have a lot of different pHs around Illinois so it
woul d be nore easily handled in a table where you
have specific value for each pH or each pH range
as we've done it.

MR WATSON: Question B -- this really
gets to the heart of my concerns about the TCLP
test being used here.

Why did the agency not consider a
dilution attenuation factor for establishing the
TCLP concentrations in Tier 1?

MR SHERRIL: Could you clarify that?

MR WATSON:  As | understand it, in
| ooking at the m gration to groundwater pathway,
what you have done is identified TCLP | evels but
not have allowed a dilution factor for attenuation

dilution as consistent with the USEPA nodel, is

L. A. REPORTI NG
(312) 419-9292
335



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

that true?

MR OBRIEN: Actually there is a
20-fold dilution attenuation factor. The way the
TCLP test is normally run is that a weighted
sanple of the soil to be extracted is added to 20
times that weight of extracted solution, and the
TCLP test procedure normally requires that the
result be reported out as the concentration in the
extracted sol ution.

In other analytical tests that are
fairly done, the calculation is back calculated to
what was in the original sanple irrespective of
how much extractant they use, but because TCLP is
a wdely used test, we didn't want to change the
test paraneters. So we're just using that, and
therefore, we didn't need to add a 20-fold
dilution since it was already part and parcel of
the procedure, and the way the test is normally
reported out, it includes that 20-fold dilution

MR WATSON: |'mnot going to promise to
understand all this stuff, but | just want to nake
the point that it's your testinony that the
current TCLP nunbers in the Tier 1 table for

i norgani cs include a factor of 20 dilution?
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MR SHERRIL: That's correct.

MR WATSON: Wth respect to the pH

tables -- and | don't know if we asked this
qguestion or not -- why did the agency stop at pH
of 8?2

MR HORNSHAW That data was -- that was
done because the tables that USEPA provides in the
techni cal background docunent for soil screening
gui dance only go to pH 8. The graphs don't go
beyond there, and we didn't want to try and
ext rapol at e beyond t hem

MR WATSON: So if you have a pH of 8.5
in your soil, you have to do a Tier 3 analysis?

MR, HORNSHAW For the nost part, yes.
In a few cases those graphs are totally flat up at
t he upper pH, and you can probably extrapol ate
beyond that, and we woul d accept that readily, but
on other cases, the graphs are very different with
even a small change of pH, and extrapol ating
beyond that woul d be risky.

MR, WATSON: Question C, does the agency
have data on the correl ati ons between TCLP
concentrations and background concentrations of

| ead, silver, cobalt or vanadi unf?
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MR SHERRIL: W have data, but we have
no what you would call conpiled data as such that
it shows any correlation between -- any
correl ation.

MR O BRIEN. Wen we have tried to | ook
at that, we have not found any correl ation

MR WATSON:  You have | ooked at it?

MR O BRIEN. Wen we have | ooked at it,
we have not found any correl ation.

MR WATSON: So it's your view that
background concentrations of these nmetals woul d
not exceed the TCLP standards?

MR SHERRIL: Could you clarify that?
Vll, I think fromwhat he's just saying, we don't
have a correlation so we couldn't.

MR HORNSHAW We don't know.

MR SHERRIL: W don't know.

MR WATSON: My question 8 also rel ates
to 510, but that has been addressed in the errata
sheet .

HEARI NG OFFI CER FEI NEN:  There's a
question from Mayer, Brown & Platt for 742.510.

M5. SHARKEY: That question has been

answer ed.
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HEARI NG OFFI CER FEI NEN: Go off the
record for a second.

(Di scussion off the record.)
(Lunch recess taken.)
(Di scussion off the record.)

HEARI NG OFFI CER FEI NEN: Back on the
record in the afternoon after lunch. M. Reott is
goi ng to begin aski ng sonme questions, and we'll go
fromthere in the normal course. Then we can
proceed.

MR REOIT: Let ne start with the errata
sheet 742.415(d) which is the errata that cones
out of the statute. Let ne just direct your
attention to that. 1In the Tier 1 tables, the
board woul d set objectives for risk to
groundwat er, the sane for residential and
commercial industrial properties, in other words,
risk to groundwater is the same nunbers in the
t abl es.

I s the agency going to interpret
the risk to groundwater pathway number that the
board adopts in Tier 1 tables as a quote,

"renmedi ati on objective adopted by the board,"” end

quote, within the | anguage of the statute in
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415(d)? And the reason | ask obviously is the
risk to groundwater pathway, it's not really tied
to residential or comrercial, it's just the sanme
for everyone, and the statute tal ks about

resi dential objectives so |I'mnot sure how you
woul d interpret that value in Tier 1.

MR KING | don't understand what
difference it nakes because of the way the
statutory |anguage is set up.

MR REOIT: Let me try to clarify,

Gary. The statutory |anguage which you put in the
errata sheet 415(d) kicks in for renediation
obj ectives adopted by the board for residential
| and use, and obviously the ingestion and
i nhal ati on nunbers for residential are based upon
explicit residential scenarios where someone is
using the property as a residence.

| assume the agency woul d regard
those two nunbers as being residential |and use
renedi ati on obj ectives adopted by the board.
mean, is that part of it at |east sonething we can
agree on?

MR KING That's true

MR, REOIT: For the groundwater w ndow,
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it's alittle different because it's not clear
that it's nmerely based upon residential |and use
because you have the sane risk to groundwater
nunber for commercial and residential |and use.

So ny question is how are you goi ng
to interpret that?

MR KING It doesn't nmake a difference
because if it's converted to residential use, it's
still the same objective so | don't know that it
really -- it doesn't make a difference.

MR, SHERRIL: The groundwater at a site,
whether it be residential or industrial
commercial, can be either dependent on the
groundwat er cl assification

MR REOIT: $So in other words, what
you're saying is that you will regard the Tier 1
residential risk to groundwater nunber as being a,
guot e, renediation objective adopted by the board
for residential |land use within the nmeaning of the
statute?

MR KING Yeah, | would certainly.

MR REOIT: [I'mgoing to turn to the
prefiled witten questions, and what | did over

l unch, Gary, and the rest of you, is | tried to
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pi ck out the ones we just covered. So |I'm going
to not do these necessarily in exactly the order
they're there. I1'mgoing to skip around so
don't junp ahead to other topics.

Let ne start w th nunber one, which
| actually think relates to Tier 1, although I
phrased it in ternms of Tiers 2 and 3. Does the
agency believe that the ASTM nodel which it
proposes to use for Tier 2 and 3 produces results
which are sufficiently protective of human heal th
and the environnent?

MR KING Yes, that's correct, as |long
as the nodel is used correctly in accordance with
the limts that the nodel describes.

MR, REOIT: Does it accurately predict
t he anount of contam nation that can remain in
pl ace wi thout undue risk fromall of the exposure
pat hways?

MR KING | think it can do that
accurately. Again it's going to be predicted
within the limts of its use and within the limts
of the data that have been put into the nodel.

MR, REOIT: In other words, if you run

the nodel correctly, you'll get a protective
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nunber, protective result?

MR KING |If you have accurate data as
wel | .

MR, REOTT: Question No. 2, inits
Sept enber 1994 order in the R94-2(B)
proceedings -- actually | guess at that point I'm
not sure if it was |labeled 2B, it may have been
just 94-2 -- the board ran tables of soil cleanup
objectives calibrated for different distances to
the point of conpliance in the UST program (the
cl oser of 200 feet or the property line). The
di stance to the point of conpliance affects risk
to groundwater in Tier 1 tables. It doesn't
af fect ingestion or inhalation.

Wul d the agency be willing to

nmodify it's proposed Tier 1 table to add a
poi nt - of - conpl i ance- based table for the risk of
mgration to groundwater pathway so that you could
have a Tier 1 table that had different calibrated
di st ances?

MR KING No. The first point is you
make an assunption there that | don't think is
correct. Wen you said the distance to the point

of compliance is affecting the risk, it's not the
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poi nt of conmpliance, it's the point of human
exposure that affects the risk.

MR, REOIT: But froma regulatory
standpoint, particularly in the UST program it's
explicit that you have to neet the applicable
standards of the 200 foot or property line
boundary, you're not proposing to change that, are
you?

MR KING No, that's designated in the
statute and the regul ations for the tank program

MR REOIT: But you're not willing to
try to construct a Tier 1 table that incorporates
different distances like the board did in its 1994
order?

MR KING No. That would just make
for -- this regulatory proposal is conplex enough
as it is, and it's difficult enough to understand,
and to try to incorporate within part 742 all the
potential points of conpliance that exist under
t he various prograns that would be using this
woul d make it too unw el dy.

In essence you would have to have a
set of Tier 1 tables for every separate conpliance

poi nt di stance, and we've included the equation
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nmet hodol ogies to deal with those gap situations.

MR, REOIT: In the subsequent tiers?

MR KING Right.

MR, REOIT: Which version of the SSL
nodel has the agency endorsed in this rul emaki ng?
And | think I understand the answer to this
guestion to be the one that cane out |ast year
not the original version

MR KING | quibble with the word
"endorse.” I'mnot sure that we really endorse
it. W' ve incorporated by reference the fina
ver si on.

MR, REOIT: Dr. Hornshaw, you testified
yest erday about various changes to that nodel that
were made in devel opi ng the agency's proposal

Were the |ist of changes that you
gave yesterday in your testinony the only changes
that the agency nmade to the SSL nodel or were
there others?

MR, HORNSHAW They were the ones that
were inportant. The changes that we nade we nade
because of |anguage in the original |egislation
for instance, TRC or group C carcinogens. W also

had to add chemicals that had existing state
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groundwat er standards, and we deleted a coupl e of
chemicals due to | ack of appropriate toxicity
criteria for the class C carcinogens. Everything
el se that was incorporated by USEPA in their basic
nodel we included into the program into the Tier
1 tables.

MR REOIT: So if | |ooked at the
transcript of your testinony fromyesterday and
al so your witten testinony, whatever changes you
made or laid out there?

MR HORNSHAW  Correct.

MR, REOIT: In one of those two pl aces?

MR HORNSHAW That's correct.

MR, REOIT: Earlier today you referenced
the 1994 version of the ASTM nodel, and there was
an updated standard issued in 1995, and | don't
know if its changes in any way affected the
agency's proposal here, but which version of the
ASTM nodel is the agency using for purposes of
thi s proposal ?

MR HORNSHAW The final standard, not
t he emergency standard.

MR REOIT: The 1995 version?

MR, HORNSHAW Correct. | believe we've
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i ncorporated that by reference, also.

MR, REOIT: What changes did you make to
the 1995 version of the ASTM nodel fromthe form
in which it was originally drafted by ASTM

MR, HORNSHAW We dropped out the
mgration to indoor air pathway cal cul ations from
t hat nodel .

MR, REOIT: Wy was that?

MR HORNSHAW I n USEPA s view and in
our view, the science behind the calculations to
predi ct what could be in an indoor air situation
from subsurface contam nation were not
scientifically correct enough or rigid enough --
not rigid.

MR REOCIT: Reliable?

MR, HORNSHAW Ri gorous enough. So in
the interest of basically allow ng that science to
devel op sonme nore, we deleted that fromthe --

t hat pathway fromthe ASTM nodel that's used in
Tier 2.

MR, REOIT: Did you nake any ot her
changes to the originally drafted ASTM nodel, the
1995 version?

MR, HORNSHAW The final guidance?
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MR REOIT: Did you do anything el se?

In devel oping the rule proposal that's on the
table here for the board, did you make any ot her
changes to the 1995 version of the ASTM nodel ?

MR, HORNSHAW  No.

MR, REOIT: What would you need to do to
calculate a Tier 1 risk of mgration to
groundwat er tabl e using ASTM?

MR, HORNSHAW Before you go on, there
is one mnor thing | just recalled. | think the
ASTM nodel specifies sone physical chemi cal
constants or reconmends or suggests sone physical
chem cal constants.

I don't know for sure, but they may
be different than the ones that we have in our
tabl e of physical chemical constants so that may
be another m nor change from ASTM s nodel .

MR REOIT: Wen we reconvene in
January, do you think it would be possible for you
to identify any of those changes that were nade?

MR, HORNSHAW  Physi cal const ant
chem cal changes?

MR REOIT: Yeah.

MR HORNSHAW | could do that.

L. A. REPORTI NG
(312) 419-9292
348



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MR, REOIT: No. 7, what would you need
to do to calculate a Tier 1 risk of mgration to
groundwat er tabl e using the ASTM nodel ? Wat
default val ues woul d need to be established in
order to prepare such a table?

MR SHERRIL: W woul d need nore work,
and what we nean by that, we would need, as Gary
expl ai ned earlier, a specific chem cal by
conpl i ance point distance kind of criteria set up,
and then it would be unwi el dy because we woul d be
trying to fit it to all the different bureau of
| and programs. We would have to pre -- we would
have to assune all these conpliance points
di stances which woul d become unwi el dy, we believe.

MR REOIT: Wuldn't the particul ar
program just ook up in the table whatever the
conpli ance point was that was applicable to that
progr anf?

MR, SHERRIL: Conpliance points can
change. | think we have gone over this yesterday,
but conpliance points can change the di stance
dependi ng on whether you're the end of your
institutional control is. You could have themin

i ncrenents really.
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MR, KING Even under the tank program
it's 200 feet of the property line, and the
property line varies all over the place as far as
t he conpliance point.

MR REOIT: Let's assunme for a minute no
one was going to go to the trouble of doing it in
one-inch increnents. The board did it, | believe,
in either five or ten-foot increments in 1994.

Wul dn't that be generally sufficient for people
to figure out what nunber they really need to

meet ?

3

SHERRI L: In five-foot increnents?

3

REOTT: Yeah, if you gave them a
tabl e.

MR KING It nmeans you would have to
have an entire set of Tier 1 tables for every
five-foot increnent.

MR, REOIT: |If you were to choose
five-foot increments, that's right.

MR KING It just seens |ike that
really kind of defeats the whole purpose of having
a fairly unified set of tables.

MR SHERRIL: It would probably need to

go out to 2500 feet, maybe even further. That
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woul d be an awful |ot of tables.

MR OBRIEN: Since Tier 2 provides the
calcul ation, at some point it's going to be easier
just to do the calculation than to try to thunb
t hrough hundreds of tables to figure out which one
to use.

MR, REOIT: There isn't anything
theoretically that would stop you from
constructing such a set of tables, though, to
different distances, is there?

MR OBRIEN. No, there wouldn't be.

MR REOIT: It's just a question of how
much paper the board wants to make this
rul emaking. |If they want it to be an extra 50
pages thick, they can have an extra 50 pages?

MR OBRIEN. That's true

MR KING If you're willing to run all
t he nunbers, maybe you can present themto the
boar d.

MR, REOIT: That may be what's done,
Gary. | want to nake sure there's nothing from
t he agency's perspective that that would be a
futile effort. If it's run and the board is

interested in adopting it, it can.
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Let me go back to question No. 7,
what woul d you need to do to the ASTM nodel to be
able to run a Tier 1 table? In other words, were
all the values you need already there, or do you
need to make any assunptions?

MR O BRIEN: Distance is the only
variable that we wouldn't inmmedi ately have
avail abl e, and so we'd have to nake a decision on
what di stances to include in such a table.

MR REOIT: I'mgoing to skip No. 8
because | think it really relates to a different
ki nd of problem

No. 9, what was the risk |evel used
for the construction of the Tier 1 tables?

MR, HORNSHAW W were still having a
si debar conversati on.

MR, REOIT: Sorry. \What was the risk
| evel used for the construction of the Tier 1
t abl es?

MR, HORNSHAW Cenerally, one in a
mllion. As | stated earlier, for some of the
chem cal s whose MCLs are either based on detection
l[imts for risk benefit analysis, that one in a

mllion risk level may be different or it may be
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different fromthe one in a mllion risk level. |
m ght add that for all the noncarcinogens, they
aren't specified as a risk level at all.

MR REOIT: |It's target quotient of
one?

MR HORNSHAW That's correct.

MR WATSON: |'ve got a followup on
that question, and that is what's the significance
in appendi x B, table B of footnote (e) which
states that cal cul ated val ues correspond to a
cancer risk level of one inone mllion. Site
specific conditions may warrant use of a greater
risk level but not to exceed 1 in 10, 000.

MR, SHERRIL: Could you repeat again the
table and the --

MR, WATSON: Appendi x B, table B, this
is Tier 1 nunbers for soil for industrial
commerci al property footnote (e).

MR, SHERRIL: E as in el ephant?

MR WATSON: Right.

M5. ROBINSON: That's page 106 of the
board's version, and the peopl e have that.

MR HORNSHAW | think that may be |eft

over froman earlier draft and we didn't strike
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t hat .

MR WATSON: So the site specific risks
evaluated at 10 to the minus 4 are not available
under Tier 1 analysis?

MR HORNSHAW That's correct.

MR WATSON: Were they in prior drafts?
Was that possibility available in prior drafts?

MR HORNSHAW | don't think for
Tier 1.

MR WATSON: Wth respect to Tier 1
nunbers, has the agency ever considered a risk
level less than 10 to the m nus 6?

MR KING You nean greater than 10 to
the mnus 6?

MR WATSON: |I'msorry, greater

MR, KING Cenerally, that's true. O
course, you have to renenber that sonme of the
drinki ng water standards are not necessarily based
on the 10 to the mnus 6 risk.

MR, WATSON: But in evaluating and
devel opi ng these proposed regul ations, did the
agency ever consider the appropriateness of 10 to
the m nus 5 nunber, for instance, as part of the

Tier 1 default tables?
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MR KING W considered it and we
rejected it.

MR WATSON:  What was the basis for
rejecting it?

MR KING W really are |ooking at --
the focus of our analysis was where was the point
of human exposure, and if you have a point of
human exposure, whether that's a person who |ives
at a site or as a child playing at a site or as a
wor ker working at a site, we felt that that person
shoul d have the sane -- the equivalent |evel of
protection and that it should be focused in that
way.

Qoviously with different types of
persons who can be exposed and the conditions
under which they are exposed, you woul d adjust the
nunbers based on that, but still, the goal is that
you protect any person who be might be potentially
exposed, that they are exposed only at a 10 to the
mnus 6 |evel.

MR WATSON: Are you familiar with other
states that have developed Tier 1 nunbers at 10 to
the mnus 5th risk level?

MR KING Yeah. | amfamliar that
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there are other states that are doing that, yes.

MR, WATSON: Do you know what the
rationale is for the appropriateness of a 10 to
the m nus 5th nunber?

MR KING | think they have confused
the concepts in doing that, and | think what we
try to do is be very careful in how we use nunbers
like 10 to the minus 6th, 10 to the m nus 5th, 10
to the mnus 4th because if you just start
t hrowi ng those nunbers out w thout being extrenely
careful in the way you're using them your |ogic
ends up being flawed as to who and why you are
providing the level of protection.

MR WATSON: The states that have
devel oped these nunbers, what's the probl enf
VWere is the flawin their logic in terns of the
appropriateness of 10 to the mnus 5th?

MR KING As we were saying before, if
you have a person that's working at a site as
opposed to anot her person residing at a site,
they're both deserving of that equival ent |evel of
protection.

Wiy shoul d a person who i s working

at a site be subjected to a greater risk of cancer
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than a person who is residing at a site?

HEARI NG OFFI CER FEINEN: M. Reott.

MR, REOIT: Let me follow up in response
to that question while we're on this topic. The
ASTM 1995 standard and the di scussi on about how do
you select particular risk levels, | think, is
that right, Dr. Hornshaw?

MR HORNSHAW That's correct.

MR REOIT: And | admt that |'m
somewhat sunmarizing this, but they go through a
list of states that have set risk levels that were
greater than one in a mllion, as ny coll eague had
said, and they characterize the use of the one and
a mllion as being done for when |arge, very, very
| arge popul ations are exposed to things such as
systemc, Cty of Chicago drinking water context,
but they seemto indicate that the greater risk
levels, 1 in a 100,000, are nore typical when
you're |l ooking at a small exposed populations. Is
that a fair characterization of where ASTM cones
out on this question?

MR HORNSHAW | think that's a fair
characterization. |'mnot sure | want to delve

into why states chose a particular risk |evel
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I["mnot famliar enough with why each i ndividual
state has done that to touch into that very much.

MR REOIT: Let me go back to ny
prefiled questions. No. 10, by vol une, how nuch
contam nated soil is assuned to be ingested each
day in the residential Tier 1 scenario, the
industrial Tier 1 scenario and in the construction
wor ker scenario -- inhalation portion of the
constructi on worker scenario?

MR SHERRIL: The inhal ation?

MR REOIT: I'msorry, ingestion
portion.

MR HORNSHAW  For the residential
scenario, 200 mlligrans per day by a child. For
the industrial scenario, 50 mlligrans per day by
an adult, and for the construction worker
scenario, 480 nmilligranms per day, also by an
adul t.

MR REOIT: Any idea what that would
translate in volunme ternms? |t would probably
depend upon conpaction and so forth.

MR HORNSHAW | wouldn't even want to
try and guess at it.

MR REOIT: W'Ill save that for another
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day. By vol ume how nuch contam nated water woul d
you assune an exposed individual would drink in
Tier 1? Is that two liters?

MR HORNSHAW Yes, it's not
specifically stated. 1t's one of the assunptions
that go into the drinking water MCL's at the
federal level, or that was used by USEPA to
devel op the health-based levels. 1t's not
specifically stated in there as a rule.

MR, REOIT: Skipping ahead to No. 16,
which is the next one that relates to Tier 1, for
metal s the agency's Tier 1 nunmbers are based upon
the anount of netals in -- it should be the
| eachate test run on the soil at the site using
t he Federal Hazardous Waste Leachi ng Procedure,
TCLP. The TCLP procedure is designed to mmc the
hi ghly acidic conditions inside municipal waste
landfills.

Does the agency contend that the
physi cal conditions present at typical Illinois
contam nated sites are conparable to the physica
conditions within a nunicipal landfill?

MR SHERRIL: Under Tier 1, we provide

the option of not only the TCLP nethod, but for
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many of the inorganics we also provide the pH

met hod. So the way your question is phrased
there, it's not a conplete question because we do
provi de nore than one nethod under Tier 1.

MR, REOIT: Do you contend that the
physi cal conditions present in typical Illinois
contam nated sites are conparable to the physica
conditions present in nunicipal landfill?

MR O BRIEN: They can be. W' ve had
| ocati ons where conpost, nul ching on the ground
ate into an underlying petrol eum product pipeline
and caused it to rupture so that typica
conditions that can occur such as conpost can
result in low pH conditions that would be sinilar
to what could be found in the TCLP test, and this
test is used in Tier 1, which is the screening
tool. So we think it's appropriate there as a
screen for conditions that can easily occur at
typi cal sites.

MR, REOIT: Do you think that conditions
like those in a municipal landfill easily occur at
IIlinois contam nated sites?

MR KING | think at this point you're

really putting into the record sone information
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which | don't think is there. | nmean, you're
maki ng an assunption about the physical conditions
at a typical Illinois landfill, and I don't know
that there's anything here that tal ks about what
that is.

MR REOIT: | think, Gary, that's really
al ready been established by the TCLP test itself.
That's what that's designed to mimc, and | think
even Dr. Hornshaw testified to that in his
testinmony, that that's what that test is designed
to mmc.

MR KING | don't think that's the
guesti on you were aski ng.

MR REOIT: |If you do not have the very
acidic pHconditions that are typical of a
muni ci pal landfill that TCLP is designed to
mmc --

MR KING It's going to be inpossible
for us to answer a question when you keep assum ng
that that's the condition of Illinois landfills,
that they're highly acidic conditions. You're
assum ng that.

M5. MC FAWN. How about if we go on to

guestion 17? |Is this where you m ght be | eading
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wi th your question?

MR REOIT: That's fine. | think 17 is
nmore of a Tier 2 question. | was going to hold
that one. | was going to skip to 20. For |ead,

t he agency has set the risk of ingestion val ues
using USEPA criteria that were devel oped in one
particul ar federal program, you know, where you
get the 400 parts per mllion nunber. There are
other federal criteria that are approximtely 10
times as high as the one endorsed by this proposa
for the board.

In addition other federal prograns
have substantially different values for
residential and industrial settings while the | EPA
proposal used the sane |ead ingestion value for
both residential and industrial settings.

Wul d the agency be willing to | ook
at adjustnents to the |lead ingestion criteria in
Tier 1 for industrial facilities based upon
i nformati on fromother federal prograns?

MR KING | think that would only be
true if those federal progranms were identified and
it was denonstrated that the procedures they used

have been equivalent to what's gone on as far as
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the SSL process.
M. Hornshaw descri bed the

ext ensi ve peer review that was done in devel opi ng
those. Those were clearly designed to deal with
renedi ati on objectives at sites that were being
eval uated for cleanup. W really have no idea
what you're tal ki ng about when you say ot her
federal prograns in this context.

MR REOIT: But if they were well
supported, you would be willing to at | east
consi der thenf®

MR KING | nean, when you say well
supported, you really have to bring forward the
specifics of what you're tal ki ng about before we
really could even say we woul d address them

MR, REOIT: As the agency has nentioned
before for certain netals -- not all of them--
you have an option to use a total netals content
in the soil as adjusted by the pHin the soi
within the range of up to 8 and down into 4. The
typical pH test neasures the pH of a liquid. How
does the agency propose to set soil for pH using
the SW 846 net hods, for exanple?

MR OBRIEN. The answer to that is the
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SW 846 net hods.

MR, REOIT: For testing soils?

MR, O BRIEN: Yes, they have methods for
taking the pH of soil.

M5. MC FAWN. | would note for the
record that you have posed question 21, and this
i s what was answered

MR REOIT: Jim help nme here because
["mnot sure | conpletely understand how SW 846
does this, and I want to try to get it on the
record.

Whul d they be tested by m xi ng them
with neutral pH water and then testing the pH of
the resulting solution? 1s that what happens in
| aymen's terns?

MR OBRIEN. | haven't |ooked at the
test methodol ogy lately so | don't renenber
precisely, but that's nmy general recollection is
that you're correct.

MR, REOIT: And then the next question
if you feel like you have to postpone this one, go
ahead. Should the soils be left in their natura
state during testing, i.e. not ground m xed or

significantly disturbed, to replicate actual site
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condi tions?

MR OBRIEN. [|'mnot sure about that.
A lot of SW846 test nethods do prescribe that the
soils have to be sieved through a 200 sieve. |
don't remenber whether that's specified for this
test nethod or not.

MR REOIT: Wuld this be sonething that
maybe we coul d resolve again in January when we
reconvene?

MR O BRIEN: Right.

MR REOIT: If you could | ook at that
bef ore then.

The next two questions or the next
two questions you're going to be nore famliar,
t hi nk, because they've conme up before back in
1994. No. 22, during devel opment of the part 620
groundwat er standards, the agency testified that
groundwat er should be tested for netals
contam nation using filtered sanples that nmeasure
t he dissolved netals in the groundwater rather
than the total nmetals in the groundwater and
particul ates that are captured by the sanpling
t echni que

During the hearings in the R 94, 2B
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rul emaki ng, agency personnel al so endorsed
filtering groundwater used for netal sanpling.
For conpliance with the groundwater cleanup
criteria in this rul emaki ng, how does the agency
propose that sanples be taken for determ ning
conpliance with the netals criteria, filtered or
unfiltered?

MR KING Wre you going to answer
that? Before you answer that, can you give us a
citation there because we've been hunting through
the hearing record, and we have not | ocated that
statement. You nmade an assunption about what was
sai d by agency personnel in the context of 94-2,

and there's no citation in the record.

MR, REOIT: | would be happy to supply
that. | have a vague recollection it was not one
of the principal agency witnesses. It may have

been Todd Gross. He was in Springfield. Now
have to | ook up the transcript Doug C ay.

MR CLAY: Todd Gross works in
t he program

MR, REOIT: | may have the person
wrong. There's soneone in the back who wasn't in

the front roww th all of the agency people, and
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we got to the issue, and it was soneone who j oi ned
in.

M5. MC FAWN:  Which programdid you say
he's w th?

MR, CLAY: He's with the regal project
section and woul d not have even attended the LUST
heari ngs.

MR. O BRIEN: The agency's feeling at
this point is that because very few residential
wells are routinely filtered, it's not a criteria
of the well installation, |licensing that the
Departnment of Public Health has is that the sanple
shoul d be unfiltered. However, under Tier 3, we
woul d consi der proposals for filtered dependi ng
upon sufficient justification

MR REOIT: Gary, did you guys |ook for
-- | had previously cited in the '94 hearings the
testinmony fromseveral years earlier in the part
620 rul emaki ng when the agency did endorse
filtered. Were you also having trouble finding
t hat ?

MS. ROBI NSON:  Yes.

MR KING W were just focusing on what

your statenment was.

L. A. REPORTI NG
(312) 419-9292
367



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MR REOIT: | just want to clarify what
| need to supply for you, that's all.

MR KING Any citations you have
relative to this issue, | think, would be hel pfu
as far as discussing the matter further

MR, REOIT: Because | think even if you
now believe that filtering is inappropriate, when
the 620 rules were witten to devel op those
standards which in turn fornmed the basis for nuch
of this, the agency said filtering was
appropri ate.

MR OBRIEN: That's why we'd like to
see what was sai d because we would like to see the
cont ext

MR REOIT: In the 620 rul es what was
said is quoted in ny testimony fromR-94. So if
you |l ook at ny testinony, either of the two rounds
of testinmony, | think it's in both of them

M5. MC FAWN: Wiy don't you provide him
those cites, if you can, even before the January
heari ngs.

MR REOCIT: | will. The next one --

MR RIESER. Is there anything in this

rule that specifies filtering or non-filtered
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met hodol ogy?

MR SHERRI L: No.

MR RIESER. Is there anything in any
other rule that specifies with respect to
groundwat er sanpling using filtered or
non-filtered?

MR LISS: M name is Kenneth Liss. In
the municipal solid waste landfill rules, they are
federal rules, subtitle D, it's required for
total s anal ysi s.

M5. ROBINSON: VWhat's required?

MR, LISS: The groundwater sampling is
based on unfiltered.

MR R ESER: For total netals, is that

correct?

MR LISS: Totals, that's correct

MR RIESER:. Assuming -- and | think
this is a big assunption -- the question of

filtered or unfiltered sanples would be a subject
of a Tier 3 evaluation under sufficient
justification, what would that justification
i ncl ude?

MR OBRIEN. The bottomline is we're

| ooking at the risk to potentially exposed
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individuals. So | think for the nost part, we
woul d prefer the unfiltered sanples. If it was
cl ear the sanple would be undrinkabl e by a person
unless it were filtered, that m ght be an issue
where that would be a sufficient justification

MR SHERRIL: | would include the
geology itself that is a factor.

MR, RIESER. Excuse ne just a second.
VWhat woul d the differences in the sanples be
between filtered and unfiltered sanpl e?

MR O BRIEN: Sometines particul ates
that would be filtered out in the filtering
process, sometines they can capture certain
contam nants on their surfaces, and so therefore,
filtered sanples may show | ess contamination than
unfiltered.

MR RIESER: \Wat they would show is
t hey woul d show the particles of contam nation
adhered to the -- I'msorry, nol ecul es of the
substance that you're evaluating is contam nation
adhered to the particles but not the materials
that are actually dissolved in the groundwater?

MR OBRIEN:. That's right, but it would

be pulling out small particles that woul d probably
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normal Iy be ingested by soneone, and therefore,
contribute to risk unless that sanple had so nmuch
sediments or particulates init that it would be
unpal at abl e.

MR LISS: Yeah, I'll add that there's
just the methodol ogy that you sanple, the device
that you're using for sanpling is going to put
some bias, if it's not done properly, in your
sanple results. Another way to preserve your
sample --

MR, RIESER. Thank you.

MR, REOIT: Can | follow up two of those
thi ngs. Wen you nentioned geol ogy as a reason
you mght want to prefer filtered versus
unfiltered, I"mgoing to take a crack at this, are
you referring to |like a Karst geol ogy where an
unfiltered sanple m ght be nore appropriate?

MR LISS: No, nore so what we have here
in our glacial sedinments in the state here. Sone
of the particulates are nore nobile due to their
size and the effective porosity, the size of the
pores of the hydro-geologic unit that you're
measuring these sanples in. Sone units have the

capability of filtering these out or not allow ng
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those particulates to nove while others woul d.

MR, REOIT: To follow up on anot her
point -- | think this was Jim s point back
there . You had indicated, Jim that one of the
reasons the agency mght allow you to use a
filtered sanple would be without filtering the
wat er was unpal atable. There is a standard for
drinki ng water that neasures turbidity and
essentially captures how nuch turbidity -- how
much particulates is in the water, and | can't
remenber what the abbreviation stands for, but
it's five NTUs. | never quite had the unit
spelled out to ne.

Wul d water that exceeded five

NTU s, which is the drinking water turbidity

standard, be, quote, "unpal atable" so that you

could start to use a filtered nunber as opposed to

an unfiltered nunber?

MR OBRIEN. | don't knowif | can
answer that right now | mean, that would be the
type of thing that we would consider. [It's not

very practical, though, to run the turbidity
sanple in the field to deci de whether you are

going to filter the sanples or not because the
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filtering is done as you obtain the sanple at the
wel | head.

MR, REOIT: The sane topic, next
guestion No. 23, in Dr. Hornshaw s testinony, page
22, he indicated that the Tier 1 table for Cass 2
groundwater relies on, quote, "the renoval of the
chem cal from groundwater by routine drinking
wat er treatnent techniques for organic chem cals.”

And ny question was should the
agency rely upon the same potential for renoval of
metals in their particulate formfrom groundwat er
by routine drinking water treatnent techni ques
whi ch are designed to achieve low turbidity, i.e.
less than five NTU s, quality groundwater wth
virtually no particul ates?

MR, HORNSHAW No. Actually in the 620
rul emaki ng, the basis for developing the Cass 2
standards for the inorganics for the nost part was
based on protection of crops or livestock rather
than any kind of a treatnent technique. That's
al ready | ocked into the standards al ready deci ded
in 620 so that wouldn't be appropriate for this
r ul emaki ng.

MR REOIT: And | have one last Tier 1
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guestion which is No. 43, which was for
noncar ci nogens, how does Tier 1 consider
cunul ative effects?

MR HORNSHAW  Cunul ative effects of
noncar ci nogens aren't considered in Tier 1.
That's only considered in Tier 2 or 3.

MR, REOIT: | think that catches us up,
and then they can resune with Tier 2.

HEARI NG OFFI CER FEINEN: We'|l start out
with subpart F, Tier 2, general evaluation from
the Site Renediation Advisory Conmittee, 742.600,
M. Rieser.

MR, R ESER: Yes, thank you,

M. Fei nen.

WI I the agency confirm per
Dr. Hornshaw s testinony that the USEPA prefers
users of its SSL gui dance to cal cul ate risk-based
results using site specific physical and chem cal
val ues and that the EPA will also prefer users to
calcul ate site specific values through Tier 2
formul as?

MR, HORNSHAW We're allowi ng people to
use the Tier 2 nethodology. W aren't actually

showi ng any preference for any of the three
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tiers.

My testinmony specifically tal ked
about USEPA wanting their personnel to use it. It
shoul d be inplied that the | EPA has taken that
same position.

MR R ESER Wuld it be useful to have
peopl e devel op the objectives based on the actua
site conditions?

MR HORNSHAW  Yes.

MR, RIESER: On page 33, when discussing
the Tier 2 soil screening level, SSL soi
equations, M. Sherril states that the, quote,
"Tier 2 equations to nodel |eaching into
groundwat er have been devel oped to give the agency
assurance that the part 620, Cass 1 or 2
groundwat er quality standards and heal th advi sory
concentrations will not be exceeded," end quote.

Wul d the agency agree that it is
nore accurate to say that the purpose of the Tier
2 nodel is to achieve Tier 1 groundwater val ues at
t he point of human exposure?

MR, SHERRIL: The agency agrees that it
is accurate to say that the Tier 2 nodel to

achieve Tier 1 groundwater objectives at the point
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of human exposure.

MR R ESER And would it al so be nore
accurate to say that the renedi ation objectives to
be achi eved are based on the Tier 1 |evels and not
part 620 groundwater quality standards?

MR SHERRIL: It is accurate to say that
t he renedi ati on objectives to be achieved are
based on Tier 1 levels and not part 620
groundwat er quality standards even though severa
of the Tier 1 objectives are equal to the
groundwat er qual ity standards.

MR, RIESER. Dr. Hornshaw s testinony
i ndicates that the industrial SSL scenari o m ght
not be appropriate for sites where contam nation
is larger than one acre. Is this limtation in
t he proposal ?

MR, HORNSHAW  No

MR RIESER WII the agency limt the
use of Tier 2 for nodels when the contami nation is
| arger than one acre?

MR SHERRIL: A distinction on this
guestion -- a distinction needs to be nade between
-- we've kind of discussed this before -- the

site size versus the source size
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For exanple, we may have a 10-acre
site that may only have a half acre of
cont am nati on source, and that shouldn't provide
any limtation just because the site is 10 acres
and the source is a half acre.

MR RIESER. If the source is |arger
than one acre, would the agency include the use of
the Tier 2 nodel ?

MR, HORNSHAW Let me preface ny answer
by saying in our experience, very fewsites are
greater than one acre of contam nation, but
usual |y these probably deserve a closer look in
Tier 2 or 3, and that would include having a
proj ect manager make a determ nati on whether a
different volatilization factor mght be
appropriate or dilution factor for mgration to
groundwat er, for instance.

MR SHERRIL: And again we're |ooking at
the source really being an acre, you know, fairly
large it would be.

MR RIESER:. Is this discussion equally
true of groundwater contam nation and soi
cont am nati on?

MR HORNSHAW  Yes.
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MR RIESER. So if you had a plune that
was | arger than one acre, the Tier 2 nodels would
not be avail abl e?

MR, HORNSHAW Not necessarily, but
agai n when you get a big plune like that, you' ve
| ost sone of your dilution factor that's inherent
in the half acre assunption that goes into Tier 1
and Tier 2.

MR SHERRIL: The Tier 1 and Tier 2 soil
remedi ation -- nost of the Tier 2 soil renediation
obj ectives are based on an infinite source
assunption, and so these calculate -- like the
Tier 1 pre-calculated renedi ati on objectives are
protective of |larger source areas as well so we do
have the safety factor built in.

MR RIESER: And then | think you' ve
answered the final question, which was how wi ||
such larger sites be handl ed?

MR, HORNSHAW Usually as a Tier 3
i ssue.

M5. ROBINSON: But potentially, they
could be used in a Tier 2 scenario?

MR, SHERRIL: Yes.

MR R ESER. That would be a call --
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MR HORNSHAW Wl |, that could be
done, for instance, by developing a site specific
dilution factor. W have an equation in Tier 2
that will do that. |If you have a very |arge
source, you can develop the dilution factor
appropriately.

MS. SHARKEY: Could I follow up on that,
Davi d?

MR, RIESER  Sure.

M5. SHARKEY: What are the factors that
you mght look at in allow ng soneone to use a
Tier 2 for a larger site?

MR, HORNSHAW How cl osely the site
still approximates the assunptions that go into
the calculation of the Tier 1 tables, the basic
underlying assunptions. |If they're not violated
or violated that badly, you would probably stil
be appropriate to use the Tier 2 equations.

MR, SHERRIL: Cenerally on these |arger
sites as well, even if it's a 10-acre site, the
actual sources, you may have a quarter acre source
over here and a quarter acre source over here so
the nodels are still protective. |It's rare that

you have a really huge source.

L. A. REPORTI NG
(312) 419-9292
379



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MR HORNSHAW And in nost of these
cases, they're already in the Super Fund program

MS. SHARKEY: Does the shape of the, for
exanpl e, spill area nake a difference apart from
its size? |If you ve got, for exanple, an L-shaped
spill area, does that affect some of the dilution
and ot her assunptions underlying the --

MR, HORNSHAW It coul d.

MS. SHARKEY: Thank you.

M5. MC FAWN. Could | ask a
clarification. You had said to develop sites,
specific dilution factors is avail abl e under Tier
2. \Wereabouts in the regul ati ons?

MR, HORNSHAW That's equation S-22. |
don't have the page nunbers on my copies

M5. ROBINSON: \What appendi x and what
t abl e?

MR, HORNSHAW  Appendix C, table A
equation S-22.

M5. ROBINSON: That's on page 122 of the
board's copy.

MR SHERRIL: W're still |ooking up our
answer .

M5. MC FAWN: |If you find any others,
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you m ght want to just submt themto the board.

MR HORNSHAW Al so, we have a table, an
appendi x C, table H which gives Q over C val ues
whi ch are needed to cal culate the volatilization
factor per different acreage sources, source area
by acre.

M5. ROBINSON: And that's page 161 of
t he board's copy.

M5. MC FAWN.  Thank you.

HEARI NG OFFI CER FEI NEN:  Are we done
with foll ow up?

MR RIESER: No, | was going to go on --
actually, I'"'msorry, earlier we had a di scussi on
about -- a statement in M. Sherril's testinony
where it tal ked about nodel s might not be
applicable to areas of higher perneability. Do
you recall that, M. Sherril?

MR SHERRIL: Yes.

MR RIESER Is this another factor
where -- another type of factor that would be
consi dered in evaluati ng whet her the use of the
Tier 2 nodel woul d be appropriate?

MR SHERRIL: Yes. For exanple, if you

had a Karst geology, it would not be appropriate.
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MR, RIESER Is there any | anguage in
the regulation itself which references this
[imtation on the use of the Tier 2 nodel?

MR HORNSHAW | don't think in the rule
itself. In the incorporations by reference, we
have the origi nal USEPA soil screening gui dance,
and they talk about that in there, but it's not in
the rule itself.

MR RIESER If there are restrictions
pl aced on the use of the Tier 2 nodel based on
accuracy, which is what |I'm hearing with respect
to these neasures, how this nodel neasures up with
this specific type of site condition and their
ability to predict actual physical behavior

If it can be shown in a specific
case that these Tier 2 nodel equations are not
necessarily accurate in that sense but are
conservative, in other words, overprotective with
respect to actual exposure and risk, would the use
of these Tier 2 equations still be acceptable for
deriving remedi ati on objectives?

MR SHERRIL: NMost likely.

HEARI NG OFFI CER FEI NEN:  Just to clarify

the record, the basis of the original questions
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was fromthe prefiled questions of section

742. 505, subsection (b), question 2, | think, is
where you wanted to get back to, just so the
record reflects that.

MR, RIESER. That's right. Thank you
very much, M. Feinen.

I"mgoing to go on to question 4.
On page 20 of M. Sherril's testinony, he states
t hat exposure is a function of concentration. |Is
it not nore accurate that there cannot be risk
wi t hout exposure and that concentration is one of
many factors in exposure along with transport and
t he presence of barriers?

MR, SHERRIL: 1In regards to page 20 of
nmy testinony, the agency agrees that concentration
is just one of the factors along with exposure,
transport and the presence of barriers when
eval uating ri sk.

MR, RIESER. On page 21 of M. Sherril's
testinmony, he states that, quote, "Tier 2 are
designed to protect against chronic health
i npacts. Tier 2 is not designed to protect
agai nst acute hazards which are addressed by

OSHA, " unquot e
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Is it correct that the derived Tier

2 renedi ati on objectives would be as protective as
any other objective derived under any other tier?

MR, SHERRIL: The Tier 2 equations are
designed to protect against long termchronic
heal th i npacts. Renedi ation objectives devel oped
under Tier 1 and Tier 2 are also protective of
acute health hazards as well.

MR, RIESER Let's get to the first
guestion which is that the Tier 2 renediation
obj ectives properly performed, et cetera, would be
as protective as any objective derived under the
other two tiers.

MR SHERRIL: Yes.

MR RIESER And that it is nore
accurate to say that if a site needs Tier 2
renedi al objectives based on chronic risk, then
there are no acute threats?

MR HORNSHAW | would say yes with just
a few exceptions. There are a couple of chenicals
in the Tier 1 tables in which the inhalation val ue
for construction workers is actually nore
restrictive than the inhalation value for

residential scenario, and in those few instances,

L. A. REPORTI NG
(312) 419-9292
384



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

it's a stretch, but the Tier

m ght not be protective of a worker --

construction worker, sorry.

MR

1 residential val ues

of a

RI ESER: These are based on the

assunptions of the construction worker actually

bei ng present

in the soil and thereby inhaling

nore of the contam nant concer ned?

MR HORNSHAW That's correct.

MR.

obj ectives nore conservative,

protective of
answer ed t hat
MR

MR.

uses the term"intended future use."

RIESER: And then are not the Tier

and t herefore,

acute threats? | think we've

al r eady.

HORNSHAW  Yes.

RIESER On page 23, M. Sherri

Wul d the

agency agree that this is the sane as the term

post renediation use as stated in the regul ation

and that both

refer to the use intended after the

renedi al process is conpl eted?

MR
use refers to

MR

2

SHERRI L: I had intended that future

post renedial use, yes.

RIESER May Tiers 2 or 3 be used to

determ ne a renedi ation objective in situations

where t he post

renedi ati on use wl |l
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residential ?

MR, SHERRIL: The Tier 2 and/or 3 may be
used to make determ nations when post renedi al
l and use is residential

MR RIESER |If so, would the issued NFR
letter contain use restrictions with respect to
residential |and use or nonresidential |and use?

MR SHERRIL: If Tier 2 or Tier 3is
used, the NFR may have conditions upon which the
NFR determ nati on was made, NFR referring to no
further renmediation.

For exanple, a residential -- and
this is an exanple, not across the board --
property use in Chicago may not exceed, let's say,
t he renedi ati on objectives except for let's say
the mgration to groundwater, but under a Tier 3
denonstration, for exanple, that that groundwater
route i s excluded, there may be no use
restrictions on the property.

MR, RIESER.  Thank you.

On page 23 of his testinony,

M. Sherril describes the factors for residential
| and use. Does this term always include

apartments?
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MR, SHERRIL: Yes.

MR RIESER Under Tier 3 and with
appropriate use restrictions, would the agency
al  ow nonresidential remedi ati on objectives for an
apartment building with no soil exposure?

MR, SHERRIL: Under Tier 3, apartnents
may be considered as sonething different.

MR, RIESER. Sonething different than
residential ?

MR KING They would still be a
residential use. What's confusing to us is when
you use the term with appropriate use
restrictions. Are you neaning like a |and use?
Are you tal king about a use between residential
and industrial and commercial, or are you talKking
about conditions relative to the property?

MR R ESER | had intended to use
sonmething like barrier, the presence of barriers
or the prohibition against drinking water,
somet hing of that nature.

MR KING kay. Then that is sonething
that's feasible, to end up with a nonresidenti al
renedi ati on objective for an apartnment building if

the soil exposures have been -- there's been a
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barrier applied.

MR, RIESER. On page 25 of M. Sherril's
testinmony, he indicates there are chemcals to
which Tier 2 would not apply. Can these chem cals
be identified?

MR, SHERRIL: No. Let ne give you an
exanple. There's tens of thousands of hazardous
substances, and if certain specific chemnica
properties are not available -- say, Henry's Law
Constant is a parameter that's used in many of the
Tier 2 equations -- then you can't use those Tier
2 equati ons.

There's not a Henry's Law Const ant
for nitrate so there's not an organic carbon
prohi bition coefficient available for that either
so it becones the equations don't accurately --
can't use the equations.

MR RIESER. Are all of the -- can you
use the Tier 2 for all of the substances listed in
appendi x B, tables A and B?

MR HORNSHAW | can think of two that
you wouldn't be able to do a Tier 2 evaluation on
PCB's and lead. PCB s are regul ated, or we've

i ntended themto be regul ated by federa
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regul ati ons pertaining to PCB spill cleanups. So
it's either Tier 1 or Tier 3 for PCB's, and for
| ead, the physical -- I'msorry, the transport
equations are not avail abl e.
USEPA hasn't devel oped a dat abase

to -- or a graph of nmovenent of lead with
di fferent changes in pH so we weren't able to
include that in the table, for instance, so you
couldn't do that as a Tier 2 issue either

MR, RIESER. Is there any | anguage in
the regul ation which identifies this limtation on
the use of the Tier 2 table -- Tier 2 nodels,
excuse ne?

MR, HORNSHAW  No

MR SHERRIL: No, but | guess we
provided -- within the part 742 in appendix C --
excuse ne, appendix C, table Eis a table called
default physical and chemi cal paraneters, and sone
of the -- along some of the chemcals there |ike,
for exanmple, atrazin, you go there and | ook for
the first order degradation constant, and in the
colum it says no data, which neans there's no
data avail able for that.

M5. ROBINSON: Just for clarification,
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that starts on page 148 of the board' s copy.

MR R ESER. Didn't you add a footnote,
at least on the first order of degradation
constant, if it's not readily available, then you
use zero as a val ue?

MR SHERRIL: That's correct.

MR RIESER  And that footnote was added
to appendix C, table C. This business about the
i napplicability of nodels, is that true of both
the ASTM and t he RBCA nodel s?

MR HORNSHAW | believe for PCB' s,
that's true because PCB's is a mxture of many
i ndi vi dual conponents so you woul dn't have a
si ngl e physical chem cal constant to plug into
ei ther nodel.

MR WATSON: |'ve got a followup. I'm
confused. |If there is a reference in the tables
to the absence of data, then we are to assune that
for that contam nant, you cannot use the Tier 2
equations, or was the answer that if there is no
data, you use zero, and you can still use the
Tier 2 equations?

MR HORNSHAW  For first order of

degradation constant, that's true.
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MR WATSON: |'msorry, what? M
guestion was a bad one. Your answer relates to
what, that you can't use the data or you use
zero?

MR, HORNSHAW  You use zero for first
order degradation constant if the value isn't
provided in --

VMR WATSON: That's table C?

MR, HORNSHAW  Appendix C, table E.

MR, SHERRIL: Also like in that appendi x
C, table E, like the chemcal nitrate is a
nutrient, | guess. It's not even listed in there,
and we just know from experience that nany of
those -- sonme of those values are not avail able.

MR WATSON: So if your chem cal doesn't
show up on the list, you can't use the Tier 2
anal ysi s?

MR, SHERRIL: No, not necessarily. \hat
you would need to do is obtain the --

MR, HORNSHAW Not i mmedi ately because
you woul d have to either develop or obtain from
the literature the appropriate physical chem ca
constants and then submit themto the agency for

review which is by definition a Tier 3 issue.
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Once the agency accepts the val ues proposed, then
they could be used in Tier 2.

MR WATSON:  Ckay.

MR, FEINEN: No nore followup. | think
Mayer, Brown & Platt, M. Sharkey, | think you had
some questions on 742.600, at |east one.

M5. SHARKEY: My question as witten
here is, please explain the applicability of
Tier 1 or Tier 2 objectives under subsections (f)
and (g). Wiat | nean by that is in taking a | ook
at those two subsections, | really had trouble
maki ng out where | could use a Tier 2 objective
and where | would be using a Tier 1 objective.

MR SHERRIL: Are you specifically
742.600 (f) and (g)?

M5. SHARKEY: Yeah. 1'll read it in the
record just so everybody is thinking about it.
"If the calculated Tier 2 soil renediation
objective for an exposure route is nore stringent
than the Tier 1 soil remnediation objectives for
t he ot her exposure routes, then the Tier 2
cal cul ated soil remedi ation objective applies and
Tier 2 soil renediation objectives for the other

exposure routes are not required.”
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MR SHERRIL: W wanted to clarify what
that is saying (f) there, is that if you calculate
a Tier 2 objective that is nore stringent than a
Tier 1 pre-calcul ated objective, then the Tier 1
objective would still apply.

This is expected to occur very
i nfrequently, and we do not think it would be of
significance in regards to inmpacts to human health
and the environnent and in fact woul d probably
only incur -- if one were to change, probably only
one variable in a Tier 2 equation, and you're not
really changing the other variables in the Tier 2
equations, and the nodel woul d probably be
incorrectly nodeling what was actually occurring.

MS. SHARKEY: John, I'm |l ooking at (e),
and | think (e) talks about if the Tier 2
objective is nore stringent than the correspondi ng
Tier 1, then Tier 1 applies.

MR, SHERRIL: Correct, that's (e).

M5. SHARKEY: (F) is the one that I'm
finding confusing. (F) appears to say that if
Tier 2 is nore stringent than Tier 1 for a
particul ar exposure route, then the Tier 2

renedi ati on objective applies and the other -- for
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that route. I'mnot sure. That's why |I'm asking
t he questi on.

MR SHERRIL: Wen you go through the
different tiers -- and let's say for an exanple
for soil, you were | ooking at ingestion
i nhal ati on and m grati on of groundwater, and when
we use the term conservative, we intend that to
mean t he nost health protective, and you pick the
nost -- unless a route is excluded, as we've
di scussed earlier, you pick the nost restrictive
renedi ati on objective of those three.

Then what (f) is saying is if you
were to go on then and calculate a Tier 2 soi
objective for an exposure route that is nore
stringent than the Tier 1 soil objectives for the
ot her exposure routes, then the Tier 2 objective
applies. Wat we're trying to -- what we're
trying to dois -- we're trying to nake it clear
is when you drop out, in other words, if you
calculated the Tier 2 for a particul ar exposure
route, then that Tier 1 nunmber woul d not apply
t hen.

So then you would go to the Tier 2

nunber, but you've got to keep in mnd which
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exposure routes are we | ooking at and are al

three exposure routes still applicable. It's
al nost like you had six different -- for soil, you
have the six -- you have inhal ation, ingestion

mgration to groundwater. Let's say you had those
three under Tier 1, and then you had three for
Tier 2 so you're up to six renediation
objectives. Well, the npst restrictive val ue
woul d apply if all three routes are still in
consi derati on.

MS. SHARKEY: Under (e), the Tier 1, if
the Tier 2 is nore restrictive than the Tier 1
the Tier 1 is going to apply?

MR SHERRIL: Correct.

M5. SHARKEY: Now, under (f), if the
Tier 2 is nore restrictive than the Tier 1 for
other -- now, the other, are we tal ki ng about
t hose other than the one | ooked at under (e)?
VWhat does "other" refer to, other exposure
routes?

MR KING Let ne try. |If you take a
chemi cal, you know, under Tier 1, you're going to
find three pathways so you're going to come up

with three different nunbers, okay. |If you go
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then into Tier 2 and you do your cal cul ati on under
Tier 2, and if you come up -- let's just say for
the inhalation route, you go through and you do
your Tier 2 nunber, if that Tier 2 nunber is nore
conservative than the Tier 1 nunber for the other
two pat hways for ingestion and mgration of
groundwat er, you don't have to do the Tier 2
calcul ations for those other two pathways, okay,
that Tier 2 nunber.

MS. SHARKEY: Because you're just going
with the nost stringent?

MR, KING The nost stringent. So you
woul d only do one Tier 2 calculation in that
i nstance.

M5. SHARKEY: If ny Tier 2 had been nore
stringent than the Tier 1 for an exposure pat hway,
and under (e) I"'musing Tier 1, now |l go to | ook
at ny other two pathways, and now | conpare those
to the Tier 1 or the Tier 2? I'mtrying to put
(e) and (f) together

MR SHERRIL: (E) and (f) should be
| ooked at separate. W put (e) in there because
we had a few people giving us renediation

objectives that were nore restrictive than what

L. A. REPORTI NG
(312) 419-9292
396



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

we' ve given themas our Tier 1, and so we said,
oh, we better put sonething in here to let them
know t hat they don't have to use this nore
restrictive nunber if they calculate it, and so
(e) kind of stands alone on -- stands on its own.
Don't try to conbine (e) and (f).

MS. SHARKEY: So all (f) is saying is
the nost restrictive of your three nunbers is
going to be your restriction, is going to be the
one that applies?

MR SHERRIL: Yes.

M5. SHARKEY: Could you help me on (Qg)
again as well?

MR SHERRIL: On (g) there again we're
saying that the nost stringent -- or | like to use
the word health protective -- Tier 2 objective
applies of the applicable exposure routes.

M5. SHARKEY: So if it's --

MR SHERRIL: An exanple there, what we
see a lot of tinmes is people, their nost
restrictive route in a lot of instances is the
mgration to groundwater route. So they go and
calculate a Tier 2 migration to groundwater route,

and they like that nunber because it's |ess
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restrictive, but then they think, well, heck, I'm
going to go ahead and then let's say you cal cul ate

a Tier 2 on mgration to groundwater, then you go

back and say, well, ny nost health protective
nunber now i s inhalation for -- let's say,
i nhal ati on.

Then they go, 1'"mgoing to
calculate a Tier 2 for that, also, and if that
nunber ends up being the nost restrictive, then
you woul d use that nunber. So it's up to the
party on which one -- if they want to cal cul ate
Tier 2 or not. | mean, it's to your favor to
calculate Tier 2 nunbers and conmpare themw th the
Tier 1s and see which one is the less restrictive.

M5. SHARKEY: Wth regard to any of
these options, if the Tier 1 is less restrictive,
you can use the Tier 1 for that exposure pathway?

MR SHERRIL: |If the Tier 1 is the --
correct. Then the next level fromthat would be
the Tier 2 nunber. Like I said, it's rare, but it
is possible that you can calculate a Tier 2. It
becones nore restrictive than the Tier 1. So that
(e) --

M5. ROBINSON: And in the instance where
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they calculate a Tier 2 nunber that ends up being
nore restrictive, they still have the option to go
back to the Tier 1 nunber, is that correct?

MR SHERRIL: Correct.

MR KING Let ne just add sonethi ng
because this (e) beconmes an inportant point in the
context of the underground storage tank program
We do not want peopl e doing cal cul ati ons com ng up
with nore restrictive nunbers and then cl eani ng up
to those nore restrictive nunbers.

W want to stop any kind of
renediation in the tank program because it's going
to be paid for out of the tank fund. W want to
stop it at Tier 1. W don't want to go past that.

MS. SHARKEY: In (g) in the second line,
there's a termsoil renediation objectives, and it
reads, if the calculated Tier 2 soil renediation
objective is less stringent than one or nore of
the soil renediation objectives for the renaining
exposure routes. Does that nean Tier 1 soi
renedi ati on objectives, or that -- in that second
line, what --

MR SHERRIL: Tier 2.

M5. SHARKEY: In order to figure out if

L. A. REPORTI NG
(312) 419-9292
399



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

it was |less stringent, you would have had to have
calculated all three of them anyway, woul dn't
you?

MR SHERRIL: Correct.

M5. SHARKEY: You just sinply take the
nmost restrictive of those three once agai n?

MR SHERRIL: Correct.

MS. SHARKEY: Thank you. | don't know
if I was the only person that was confused by
this, but it was difficult for me to unpack these.

M5. MC FAWNL On that line I think I
grasp it, but I wonder if the agency could outline
some exanples, not at this tine, but naybe show ng
us how this works knowi ng that they're just
exanpl es.

MR SHERRIL: | provided two exanples in
nmy testinony.

M5. MC FAWN. kay, | guess | lost sight
of that. How these three work together

MR KING W can do that. W'IlIl cone
up with sone exanples to show that.

M5. MC FAWN. Trying for the other board
to menbers follow that

MR KING It points out the difficulty

L. A. REPORTI NG
(312) 419-9292
400



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

of trying to take what is in essence an equati on
and tabl e-based systemand wite narrative words
explaining that. It becones sonmething that is
easier to see visually in a table or equation
format, and that becones nore difficult to wite
and have it understood in a narrative fashion

HEARI NG OFFI CER FEI NEN: Is there any
nmore foll owup on that question? | think we'll
take another five-mnute break here.

M5. ROBINSON: Is there any indication
of like if we're going to break today and resune
in January because | have a feeling we're not
going to get close enough to being finished to
quit at 6:00, and you know, we have several hours
of driving ahead, too.

HEARI NG OFFI CER FEINEN: | think we can
go off the record

(Di scussion off the record.)
(Recess taken.)

HEARI NG OFFI CER FEI NEN: Go back on the
record. | got a couple of things to say. First
of all, I think it has been decided that we're
going to continue this matter on Decenber 10th in

Springfield at 10:00 a.m at the Stratton

L. A. REPORTI NG
(312) 419-9292
401



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Bui | di ng, Room A-1.

Hopeful ly, tomorrow we'll have an
Hearing Oficer order addressed in this issue
goi ng out, and that should be circul ated and goi ng
on the Web and so forth and so on. The other
i ssue was how far we're going to go today.

M5. MC FAWN. The reason we're going to
have this hearing is we believe that it's very
i nportant that we get through the prefiled
guestions now so that when we find any glitches,
they can be corrected in January, and we're really
bunpi ng up agai nst our second notice in January,
preparing for the second notice.

So we anticipate that the hearing
on Tuesday, that we're continuing until next
Tuesday is for the purpose of getting through the
prefiled questions. Today | think that it's
advi sabl e that we get at least to the questions up
to subpart I, that is, Tier 3, leaving Tier 3 for
next Tuesday.

| don't want to end up in such a
time crunch next Tuesday that the board doesn't
have before it and the participants don't have

before themthe informati on they need for the
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January hearings. So today | want to go as |ong

as necessary to get to Tier 3, okay.

HEARI NG OFFI CER FEI NEN:

So with that,

think we'll start out with the Site Renedi ati on

Advi sory Conmmittee

M5. MC FAWN. Before we go on to the

guestions again, is there any other conments that

you want to nmake on the record about the

continuation of the hearing? | know for

part, you have during the break committed to

comng. | know that Ms. Sharkey has informed us

that's not a good day for her but maybe soneone

else fromher firmcould cone.
MR RIESER Did you say
M. MC FAWN:  10: 00 a.m

note on the record that there is a

atine?

I would al so

heari ng

scheduled in that very room The board has

schedul ed an underground storage tank hearing.

have checked with the hearing officer in that

matter, and she, along with some of the critica

participants in the agency in that

heari ng,

t he nost

e

believe that they will only need the Monday before

to wap up the public testinony on the underground

storage tank rule before the board.
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So if any of you have that day
reserved on your cal endar for underground storage
tanks, you can conme and hear nore about T.A C O,
at least that's how we anticipate it going. Any
comments from anyone? Any questions?

HEARI NG OFFI CER FEINEN: M. Reott.

MR REOIT: No, it got answered.

HEARI NG OFFI CER FEI NEN:  Can we start
out then with Site Renedi ati on Advisory Committee,
742.610.

MR RIESER. Yes. WII the agency --
and | think this has been asked and answered --
will the agency confirmthat this section applies
only to Tier 2 and Tier 3 renedi al objectives and
not to Tier 1 objectives?

MR HORNSHAW  Yes.

HEARI NG OFFI CER FEI NEN:  Any fol | ow up
guestions? 742.615, Site Renediation

MR, RIESER: Must an applicant use
appendi x C, table E, for these paraneters?

MR HORNSHAW  Yes.

MR. RIESER Can ot her val ues be
substituted under Tier 37?

MR HORNSHAW  Yes.

L. A. REPORTI NG
(312) 419-9292
404



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MR RIESER: Wth respect to subsection
(b)(2), will the agency clarify that a person does
not need an evaluation for each stratigraphic
unit?

MR SHERRIL: | want to make a
di stinction on under Tier 2 here, we're using this
to determine site specific soil paraneters for
input into the Tier 2 equations. These site
specific paranmeters can accurately or nore
accurately reflect a site's conditions, and while
we're not requiring sanmpling from each
stratigraphic unit, the agency would tend to | ook
on the nore conservative unit.

If you had a sand unit and a cl ay
unit, we wouldn't just say, well, the sand unit's
i ndi cative of the whole site, and | also wanted to
refer part of this question to Doug C ay.

MR CLAY: | think the term
stratographic unit is at issue in the 732 LUST
hearings, and that's still being worked out and
defined, and the use of stratigraphic unit in this
context and in LUST is a little bit different
where in the LUST hearings, you' re | ooking at

stratigraphic unit to conpare it to the Berg
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Circul ar.

M5, MC FAWN. B-E-R-G

MR, CLAY: And in this context, you're
| ooki ng at doi ng physical soil sanpling on the
soil of the unit bel ow the contami nation, between
t he contamni nati on and groundwat er.

MR, RIESER: Thank you, M. C ay,
because what you're doing is confirmng that these
are really separate issues and under this program
the focus on evaluating each stratigraphic unit is
not as driven by the statutory framework but is
instead a function of trying to provide a tota
site eval uati on.

MR, CLAY: That's correct.

MR R ESER Are all of the Tier 1
residential values in appendix B, table A
calcul ated fromTier 2 SSL equations using default
val ues identified in the appendices? And if not,
how are they different?

MR HORNSHAW In three cases the Tier 1
val ue could not be derived from Tier 2 equations.
That's the case for PCB's, |ead and
pent achl or ophenol. W' ve di scussed the reasons

for all three of those previously.
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MR, RIESER  Thank you.

MS. SHARKEY: Could | do one? Are you
saying then that the default values are the Tier 1
val ues for every other chem cal besides those that
you' ve nentioned?

MR HORNSHAW  Yes.

MR SONI: Before we go to 615, 742.610,
t he equation cal cul ate the wei ghted average. It
seens to be mssing left side of the equation. It
says wei ghted average equal s.

MR HORNSHAW  You're correct.

M5. ROBINSON: W' |l take a | ook at
those for correcting in errata No. 2. VWiile we're
on this topic, since we're now going to neet next
Tuesday, it's going to be a little nore difficult
for us to commit to getting you an errata sheet
next Tuesday rather than in January. So is it
still okay to do those followup issues we
committed to in January in January?

M5. MC FAWN. Yes. That's what | was
antici pating.

V5. ROBI NSON:  Ckay.

HEARI NG CFFI CER FEI NEN:  Any nore

foll owup? 742.615, Myer, Brown & Platt,
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Ms. Sharkey.

MS. SHARKEY: My question has been
answered. Thank you.

HEARI NG OFFI CER FEI NEN:  Shoul d we nove
on to 742.700, subpart G Tier 2 soil evaluation,
Site Renedi ation Advisory Conmittee.

MR RIESER  This section --

MR WATSON: Excuse ne, | have one ot her
foll owup question -- and forgive ne if I'm
m ssing the boat here.

On 615(b)(2), the Site Renediation
group's question 2, are all of the Tier 1
residential values in appendix B, table A
calculated fromTier 2 SSL equation using default
values identified in the appendices. Just for ny
pur poses, not all of the values in that table are
calcul ated fromthe SSL equations, correct? There
are sone of those that are cal cul ated using TCLP
val ues, right?

MR HORNSHAW That's correct, also.
It's not calculated. It's just the result of the
TCLP test.

MR WATSON:  And two of those values are

cal cul ated using the sulfates, and the chlorides
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are cal cul ated based on sonething el se, is that
right?

MR HORNSHAW  Those val ues were in the
620 rul emaki ng and established the standards for
Cass 2 and 1. 1In the case of sulfate and
chloride, the standard was based on 95th
percentil e occurrence in nonitoring data rather
than any toxicol ogical criteria.

MR WATSON: Coul d you just explain that
standard, that 95th percentil e standard.

MR, HORNSHAW  Public water supplies are
required to nonitor for chloride and sulfate and
report the results to the agency, and the agency
maintains all this information in a database and
pul l ed out the 95th percentile occurrence of al
the monitoring results that had been reported at
the tine of that rul enmaking.

MR, WATSON: Thank you.

HEARI NG OFFI CER FEI NEN:  Any nore
foll owup? M. Rieser, section 742.700.

MR, RIESER:. Thank you. This is with
respect to subsection (d), which should be
subsection (f) under this section. This section

i ndi cates that a person must cal cul ate
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constructi on worker objectives and be bound by
t hose objectives if nore stringent than for other
pat hways.

For a construction worker scenari o,
is it possible to use an institutional control
which identifies the area of contam nated nedia
and requires conpliance with OSHA for workers
perform ng invasive construction work in that
area?

MR, SHERRIL: Let ne say generally yes
and kind of break that up into three parts. It
identifies the area of the contan nated nedi a.
This word conmpliance with OSHA for workers, let's
say, perform ng in basic construction work in that
area, maybe a better termwould be |ike place a
duty upon an enpl oyer.

I may have used the word conpliance
inm testinmony, |I'mnot sure, but it's nore |like
pl acing a duty on the enployer for safe working
condi tions, and then al so sonme kind of
notification, which would include sonme kind of
notification for construction and energency
wor kers prior to work in these contam nated areas.

MR, RIESER. So the basic point being

L. A. REPORTI NG
(312) 419-9292
410



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

that you can address levels that are in excess
the construction worker scenario by the use of
institutional controls such as the types you
descri bed rather than renediating a | evel --
renedi ati ng the contam nants to those |evel s?

MR SHERRIL: Yes.

MR HORNSHAW \While we're on the
subj ect of construction worker, could | correct
m nor problemin ny earlier testinony? In
response to M. Reott's question about what the
agency changed fromthe ASTM nodel, | negl ected
i ncl ude that we have included the use of
subchroni c reference doses and reference
concentrations for the construction worker,
whereas ASTM s approach only uses the chronic
reference doses and reference concentrations.
Thanks.

MR RIESER. (Going to page 2 -- |I'm
sorry, item2. On page 29 of M. Sherril's
testinmony, he indicates that the default val ues
for physical soil properties are, quote, "healt
protective,” unquote.

Does this nean that they are val

which will produce a | ow renedi al objective whe
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used in the Tier 2 formulas or val ues that
represent typical Illinois soil conditions?

MR SHERRIL: Let ne answer that by
saying for a |l ow renedial objective, |I assunme you
mean the nore health protective renedi al
obj ecti ve.

MR RIESER | guess a nean a nore
conservative or val ued nunber.

MR SHERRIL: W' ve thrown this word out
"default" several tinmes, and there's been sone
confusion. W've heard what that nmeans. Many of
the, quote, default values were primarily provided
for USEPA docunents which are incorporated by
reference and ASTM and a default value is not to
be interpreted as if the agency |ike no other
val ue coul d be obtained so we just thought up sonme
numnber .

It is not to be interpreted as
that, and the Tier 1 objectives were cal cul at ed,
t hough, using these default, let's say, values
whi ch we have provided in the appendi ces, and they
do present val ues which are conservative and
health protective, and we have a little trouble,

t hough, with like typical Illinois soi
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condi tions.

It represents values that are
protective of, for exanple, soils that would tend
to mgrate -- lets contaminants mgrate freely,
and since we have such a wide variety of soils in
I[Ilinois, we really don't have typical Illinois
soi |l conditions.

There's sonme soil paraneters in the
-- and | kind of went through some of themlike
soi|l particle density is a value that generally
al rost all the textbooks give one value for it,
and there's no use really even obtaining another
value for it and the equations aren't sensitive to
it anyway.

MR RIESER But where there were
potential range of physical chem cal val ues, you
could assign -- the default values that were
sel ected were based on a soil scenario that woul d
be, let's say, identified nore perneability, nore
transport opportunities.

MR SHERRIL: That would be fair to
characterize that, yes.

MR RIESER: And yet the purpose of Tier

2, of course, is that an applicant can evaluate
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the in-site specific soil for certain paraneters
whi ch you've identified and put into the equations
those val ues that are representative of site
condi tions?

MR, SHERRIL: Yes.

MR, RIESER. On page 33 of M. Sherril's
testinmony, he states that, the purpose of Tier 2
soi|l objectives is to ensure that the 35 Illinois
Adm ni strative Code standards are not exceeded
Is not it nore accurate to say that the purpose of
Tier 2 soil equations is to ensure that the
appropriate groundwater remnedi ati on objectives are
met at the point of human exposure?

MR, SHERRIL: Yes.

M5. MC FAWN. | would note for the
record that you're referring to the standards,
that's part 620. | think you skipped that.

MR RIESER  The 620 standards are
identified, and then the appropriate groundwater
renedi ati on objectives which | have in the
guestion are really the groundwater renediation
objectives identified in this, the Tier 1
groundwat er renedi ati on objectives which are

identified in this proposal
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M. Sherril, is that how you
under st ood t hat ?

MR SHERRIL: Yes.

HEARI NG OFFI CER FEI NEN:  Any fol | ow up
guestions? Myve on to 742.805, subpart H, Tier 2
groundwat er eval uations, Site Renedi ation

MR, REOIT: You know, |'ve actually got
questions | think fit nore into the prior section

MR RIESER | think that's correct.

MR REOIT: | want to do these. Turn to
guestion 18. For both netals and ot her
contam nants regul ated by part 742, may the site
use | eachate data obtained fromactual site
| eaching tests to replace the cal cul ated target
soil | eachate values -- which was the formof the
terms -- used in forrmula S18 for the SSL nodel and
formula R14 for the ASTM nodel. And then I go on
actual site leaching tests elimnate the
uncertainty of estimating |eachability based on
| aboratory analysis and literature val ues and
al ready have been approved by the agency in sone
contexts such as landfill nodeling?

MR, SHERRIL: The part that you have on

t he question, we would say yes. Under Tier 3, we
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would think this is quite a nore extensive and

ri gorous approach, nore sanples woul d be needed
and so forth, and then on the second part, | guess
which is a statenent, | don't have any response
one way or the other on that.

MR, REOIT: You see what I'mtrying to
say. Instead of trying to guess at -- based on
the science, to guess at leachability, why not do
actual leaching testing and then plug that into
the fornmul a?

MR OBRIEN. That would be a Tier 3
i ssue. We could consider that, yeah

MR, REOIT: Then skip ahead to No. 40,
may you meet cleanup criteria by denonstrating the
site does not exceed background for one pathway or
cont am nant and then use one of the nodels for the
ot her pat hways?

MR SHERRIL: Yes.

MR REOIT: And then in 41, in the Tier
2 calcul ations, do the fornulas assunme Class 1
gr oundwat er ?

MR SHERRI L: No.

MR REOIT: So if you had a site with

Cass 2 groundwater, if that was the actua
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groundwat er beneath the site, you could use
C ass 2 groundwater, plug theminto the fornul as
and then rerun the Tier 2 nunbers?

MR SHERRIL: Yes.

MR, REOIT: | skipped one, No. 15. |
just realized | skipped one.

M5. ROBINSON:  Was that 157

MR REOIT: 15. The use of the Tier 2
equations for netals is unclear. How do sites
wi th netals contam nati on problens use the
equations in Tiers 2 -- and | said in 3, but you
just focus on 2 -- to determine nore realistic
site specific cleanup objectives?

MR, SHERRIL: Appendix C, table J, has
12 inorganic values in these pH specific ranges
that can be used to determine a nore realistic

m gration of groundwater objective.

MR REOIT: But that doesn't use the SSL

nodel or the ASTM nodel ?
MR SHERRIL: |It's an SSL nodel.
MR, REOIT: The pH table comes from

SSL?

3

HORNSHAW  Correct.

3

REOIT: Fromtheir fact sheet or
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whatever it's called?

MR HORNSHAW Wl l, yes, and it also
derives from equati on.

M5. ROBINSON: Just for clarification
for the record, it's on page 164 of the board's
copy.

MR SHERRIL: This is a different pH
tabl e than what we were tal ki ng about before.
This one is a pHtable that you obtain these
val ues fromthis table depending on your pH and
then plug themright into the Tier 2 equations
versus the other pH table you | ook at the pH and
it gives you the remedi ati on objective just right
out of the table.

MR, HORNSHAW And for inorganics, the
KD val ue, which is defined in equation S19 as KOC
times FOC, the KOC tinmes FOC part is irrel evant
for inorganics. So you just use the KDthat's in
the table and use it in equation S17.

MR, REOIT: Appendix C, table J, has the
substitution values for, | think, 12 inorganics.
For the other inorganics that don't have the
val ues, are you not able to do Tier 2 analysis?

MR HORNSHAW That's correct. That
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woul d have to be handled as a Tier 3 issue. For
i nstance, you could derive a site specific KD
using | think it's USEPA's Mnteq, MI-NT-EQ
nodel and then plug that KD value again into that
equation that | just nentioned.

You could also do a literature
search and propose a KD val ue based on studies
that have been reported in the literature for the
agency to review. These would be ways that
sonmebody coul d do the inorganics that aren't
included in the tables we've al ready provided.

MR REOIT: One of the things that's
hard to evaluate fromyour proposal is it's very
difficult to figure out all the gaps when you
can't use the fornulas for particular
contam nants, and we went through this before
where, you know, it isn't until you go through the
list you realize that you just skipped the
contam nant and it wasn't listed so you don't have
any val ues and you can't use the formul as.

Wbul d you mind putting together a
[ist of the instances where the use of the
formulas is unavailable for particular

cont am nants because we don't have values |isted

L. A. REPORTI NG
(312) 419-9292
419



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

in the back.

MR SHERRIL: | don't think we have the
time to do that because there again there's tens
of thousands of hazardous substances, and to go
t hrough each one and make a determ nation --

MR REOIT: John, let nme make it
simple --

MR SHERRIL: -- it would be unw el dy.

MR REOIT: Let me nmake it sinple. Just
start with the list that's in Tier 1 and | ook at
that |ist because what happens, | think, is -- and
some of these were discovered this norning, at
| east | haven't focused on them before.

VWhen you go back into the tables,
if you don't actually have values for certain
contam nants, you can't run the fornulas. You're
stuck then with Tier 3 or Tier 1, and you don't
have any Tier 2 options

MR SHERRIL: | would be hesitant to
agree to that because sonme of the chemicals you
can use in some of the equations. It's not a
bl anket |ike you can use them and you can't use
t hem because that first order of degradation

constant, when we ran into that problem we said,
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okay, we'll use a substitution of zero.

Well, that applies for certain of
the chem cals, but | would be hesitant to do it
for tine constraints, but also, you know, we could
easily miss sonething on that.

MR REOIT: | think it's hard for us to
eval uate the proposal fully w thout being able to
figure out exactly which of the contam nants are
listed in Tier 1 we can even do a Tier 2 analysis
for, and if we can do it, can we only do it with
SSL or do we have to use ASTM or are both options
avai | abl e?

You end up having to search through
the real fine detail here to find what's sonetines
very inportant issues. 1'mnot saying you need to

have it by Tuesday, but | don't think it's

unreasonable to ask for it by January. |If you
tell me you're not going to do it, | can't nmake
you do it.

MR KING That's a comment we have to
evaluate. |If we don't have the time and resources
to doit, we won't be able to do it

MR REOIT: That's all at this point.

HEARI NG OFFI CER FEI NEN: Next we switch
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back to the Site Renedi ati on Advisory Committee,
742. 805.

MR, RIESER. | had a couple of questions
t hat probably cone up under 700 that really conme
out of the provisions that the agency nade to
t hei r appendi ces which we got yesterday, and if |
can ask those real quick and if you want to answer
themat a later tine, that's fine. | think this
is pretty nuch where they happen

The primary one | wanted to ask

about is that the target risk that is described in
appendi x C, table B, originally had different
val ues between the commercial and residential and
construction worker or at |least allowed the range
for the commercial and residential and
construction worker and not for the residential
and there's also other points in the regul ation
itself, 710(b)(3), 710(c)(2)(a), 710(3)(b)(c) and
715(d), that tal k about a shifting target risk of
nmore than 1 mllion, and the question is how do
these all work together now with the change in the
appendi x?

MR KING | don't think we can give an

organi zed answer to that question as we sit here.
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W'l have to do that |ater.

MR, RIESER  Ckay, thank you. One of
t he ot her val ues that was changed again in the
sane table was the Q over C, used the VF
equati ons, and one was added, a Q over C used in
t he PEF equations, and the paraneter val ues
between the two -- well, at |east the paraneter
val ues for residential appear to be different.

Am | understandi ng that these are

val ues that are derived fromUSEP -- |1'm sorry,
the SSL tables per a five-acre site and that the
68.81 value is for a site in Los Angeles. A
residential site in Chicago would be a | arger
val ue. And any question is why not use -- why do
we have two different Q over Cs, and why not use
t he Chicago value fromthe SSL?

MR HORNSHAW W continue to use
USEPA' s Q over C value for the residential
scenario so that our table would be consi stent
with their table. W didn't want to do a conplete
recal cul ation of the residential table. Since
USEPA doesn't have an industrial commercial table,
we felt we could use the Chicago Q over C value in

constructing that table.
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MR, RIESER. But isn't the Chicago val ue
hi gher than the val ue you are using here?

MR, HORNSHAW  Yes, it is.

MR. RIESER: So the Chicago val ue was
used or was not used?

MR HORNSHAW Was used for the
i ndustrial tables, was not used for the
residential tables.

MR, RIESER. |s there any thought about
recal cul ati ng based on the Chicago -- using the
Chi cago val ue?

MR, HORNSHAW | think we would prefer
to maintain consistency with the federal program
as much as possible, which is, for instance, the
reason we continued to use their health base
| evel s instead of the 620, subpart F val ues where
the chem cal doesn't have MCL

MR RIESER. Wul dn't using the Chicago
val ues be nore consistent with the federa
progr anf?

MR, HORNSHAW Consistent in what way?

MR, RIESER. Consistent with using the
val ues they identified as being appropriate for

the climate conditions in Chicago.
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MR, HORNSHAW  Possibly, but if we're
going to be consistent with Illinois, then we
woul d probably want to go to the Illinois
groundwat er val ues, too.

MR RIESER And in nost instances where
you woul d have them that's what you did, is that
correct?

MR, HORNSHAW  For groundwat er ?

MR, RIESER  Yeah

MR, HORNSHAW No. As | stated in ny
testinony, we decided to use the health-based
| evel s so that the values in our |ook-up table
woul d be consistent with the values in the USEPA s
| ook up table, even though the use of groundwater
val ues for subpart F of 620 woul d have been
probably five times nore stringent than the
heal t h- based val ues that the USEPA used.

MR R ESER I'msorry, | cut you off.
VWhat did you say?

MR HORNSHAW If we used 620, subpart F
to cal cul ate groundwater values for chemcals that
don't have MCL's, those val ues woul d have probably
in nost cases been five tines nore stringent than

t he USEPA' s heal t h-based | evel s whi ch we deci ded
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to use in the interest of being consistent as much
as possi bl e.

MR, RIESER: But when you had val ues
from 620 that were adopted and didn't require
cal cul ati ons through subpart F, you used those
values, isn't that correct?

MR HORNSHAW |'mnot sure I'm
foll owi ng your questi on.

MR RIESER. |'mjust going to | eave
t hi s.

Also, in the sane table with
respect to infiltration rates, you've got an
infiltration rate and then an infiltration rate to
be used for the mass | oadi ng equati on.

M5. ROBI NSON: Is that in the errata

sheet ?

MR, RIESER  Yes, it is.

M5. ROBINSON: You're |ooking at the
appendi ces, | believe.

MR RIESER This is the revised
appendi ces.

M5. ROBINSON: Right, and sone of those
as we stated yesterday, have not gotten into the

errata yet. They're going to go into errata 2.
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They may be shaded there but not referenced here.
I want to see if the reference here we're | ooking
at the sane pl ace.

MR RIESER. | am |l ooking at the
appendi ces that were passed out that were provided
yesterday wi th shadi ng, and obvi ously we haven't
had time to cross reference these to the errata
sheet .

M5. ROBINSON: Is that appendix C, table
B?

MR, RIESER  Yes, it is.

M5. ROBINSON: Can we defer this
guestion until we get errata No. 2 done?

MR R ESER  That's fine.

MR, HORNSHAW If you're referring to I,

MR RIESER  Yes.

MR HORNSHAW -- the value that's in
there is the one that's specified in USEPA' s
docunent, if that answers your question.

MR RIESER Howis that different from

MR, HORNSHAW  Nurerically or -- both of

the values are specified by USEPA, and |I'm not
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sure how either of themwere derived.

MR, RIESER.  Thank you.

M5. ROBINSON: I'd like to clarify here,
too, if we are referring to |, sub ML, that that
isinthe first errata sheet on page 8.

MR, R ESER: Ckay, thanks very nuch, and
I"'mready to go on to 805 prefile.

HEARI NG OFFI CER FEI NEN: W have a
foll owup question in the back.

MR JAMES: Ken Janes, Carlson
Environnental. | have a followup to M. Rieser's
guesti on about the table in appendix C, that you
spoke to the SSL paraneters and the RBCA
paranmeters in regards to TR cancer risk. | know
you nmentioned it briefly in his question about
this table, but I would like a little
clarification, in that the TR s that were all owed
originally were 10 to the mnus 4 and ranged up to
10 to the minus 6 down to 10 minus 6, and now in
your new errata sheet and in this new appendi x
t hat was handed out, they have been linmted to 10
to the mnus 4 at the point of exposure, and I
woul d just like to hear the agency's --

MR REOIT: 10 to the m nus 6.
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MR JAMES: 10 to the minus 6 at the
poi nt of exposure, and | would Iike to hear the
agency's reason for that change and how woul d
that, in the agency's opinion, affect the
cal cul ation of objectives at the Tier 2 | evel and
how t hat woul d affect the use or nonuse of an
engi neered barriers?

MR KING | thought we -- at least the
first part of that, | thought we answered that
al r eady.

M5. MC FAWN.  You know, | don't believe
M. Janmes was here when we had that discussion
could you sunmarize it? 1s that possible?

MR KING | really hate to try to do
that because I'mgoing to end up with a different
statenent than what | had on the record earlier
and then the record is going to be confused on
that point. So perhaps, M. Janes, | could have a
conversation at some point in the future on that
off the record. |If need be, we can go over it.

M5. MC FAWN. | would just note for your
i nformati on, M. Janes, we did discuss the change
from10 to the minus 4 to 10 to the mnus 6,

bel i eve, this norning before |unch, but |I'm not
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even sure of the tine.

MR JAMES: And how it ties into the use
and nonuse of engineered barriers?

M5. MC FAWN. And how it -- pardon ne?

MR JAMES: Ties into the use and nonuse
of engi neered barriers.

MR KING | don't think we directly
di scussed that. The engineered barrier, when it's
coupled with an institutional control, is a
mechani smto shift the point of human exposure
away fromthe source.

MR JAMES: So then the use of an
engi neered barrier would elinmnate the need to
cal cul ate an objective?

MR KING No, | wouldn't agree with
that. It depends on the context that you're using
it in. That would not be true in all cases.

M5. ROBINSON: M. King, isn't it true
that any tine you use an engi neered barrier, you
al so have to have an institutional control?

MR KING Right, that's correct.

MR JAMES: Yeah, so?

HEARI NG OFFI CER FEI NEN:  More

fol |l ow up?
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MR JAMES: No, no thank you.

MR FEINEN: | guess we're ready to
begin | think for the third time 742.805.

MR, RIESER: Thank you very nuch.
Subsection (a)(1) requires that the horizontal and
vertical extent of the contami nation be
identified. Can this be done through a
conbi nati on of nodeling and sanpling?

MR SHERRIL: Yes. The extended
groundwat er contam nati on can be determ ned
t hrough a conbi nati on of nodeling and sanpling.

MR RIESER WII| the agency all ow
di rect push technol ogy for identifying the extent
of the contam nation?

MR, SHERRIL: The agency allows direct
push technol ogy such as a geoprobe, if you're
famliar with that. W' ve recently purchased a
geoprobe for use. The termdirect push technol ogy
i ncorporates other sanpling techni ques and net hods
other than just a geoprobe. If it was a technique
we're not famliar with, | can't really state on
the record whet her we woul d approve of that.

MR, RIESER: Are there direct push

technol ogi es that you determned to rule out at
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this point that you're famliar wth?

MR SHERRIL: | don't think we've
necessarily ruled any out. The technology is
still sonmewhat new, and the techniques, for
exanpl e, to collect groundwater sanples, coll ect
soi|l samples is still an energing technol ogy on
their proper use.

MR R ESER. Ckay, thank you.

Subsection (a)(2) requires that corrective action
be taken to the maxi num extent practicable to
renove free product. |If the default values in
section 742.215 (determ nation of soil attenuation
capacity) and 742.220 (determ nation of soi
saturation limt) are not exceeded, does the
agency consider free product present in the

soi | s?

MR SHERRIL: It may not necessarily be
inthe soils. It may be in groundwater.

MR RIESER | think we had a discussion
yesterday that there was an addition to the -- an
addition to the eval uation of groundwater where --
there was an addition in the errata where it was
in 320(b), to the maxi mum extent practicable,

corrective action has been taken to renove any
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free product where there was this discussion, that
these particul ar sections, Section 215 and 220,
woul d not be applied to the valuation of
groundwater, is that correct?

MR SHERRIL: Correct.

MR RIESER So this is sort of an
extensi on of that sane thought?

MR SHERRIL: Correct.

MR RIESER What are the standards for
determining the practicability of renoving free
pr oduct ?

MR SHERRIL: The itens that are used to
determ ne the practicability of free product
renoval includes site specific criteria such as
the concentration of contam nants, the toxicity of
the contam nants, the anmount of contami nants, the
estimated mgratory pathways, whether any free
product, free faced contam nant is present,
whet her the soil attenuation capacity is exceeded,
whet her a sheen is visible either in the soil,
groundwat er or surface water, whether renaining
contam nation will be disturbed by construction
wor kers or other human activities, whether

remai ni ng contam nation will be disturbed by
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natural or aninmal forces, high infiltration rates,
hi ghly perneable units such as a Karst geol ogy,
burrowi ng ani mal s, whether the rel ease point of
the contami nation can be | ocat ed.

Such as in the LUST program we
know where the rel ease point is at the tank versus
many sites in the site renediation program where
we do not know where the rel ease points are, and
t he i ntended post remedi al use of the property, if
it's going to be residential, is it going to be a
pl ayground. Those are factors that we | ook at.

MR, RIESER. Could you list anmpbng those
whet her there were technol ogies available to
renove the free product?

MR SHERRIL: | didn't hear you.

MR RIESER: Did you include anong that
list whether there were technol ogi es available to
renove the free product?

MR SHERRI L: No.

MR RIESER: Wul d you consider that as
wel | ?

MR, SHERRIL: Yes.

MR, RIESER. And so you woul d consi der

the technical and practicability, whether it was
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technically possible to renove the free product as
part of the consideration?

MR, SHERRIL: Yes. The list | gave was
not intended to be an all-inclusive list. This is
just things we | ooked at.

MR WATSON: Let nme ask you a foll ow up
on that question. That is, what kind of show ng
woul d have to be nmade to show that sonet hi ng
wasn't technically practicable?

MR SHERRIL: Really to the itens that |
just listed would be we | ook at those and then we
| ook at, you know, with the state of engineering
that it is today, whether it's feasible to renove
free product.

MR WATSON: | f soneone used the -- if
someone went out and did a free product renoval
action out there with the recogni zed technica
equi prent avail able to do free product renoval
woul d the agency consider that sufficient --
what ever the results of that renoval activity
yi el d, would the agency consider that sufficient
to satisfy what was technically practicabl e?

MR, SHERRIL: | guess that's such a site

specific question. Sonetimes free product is just
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a couple of feet below the surface and all you
have to do is dig it out with an excavator and you
renmove it.

Sonetinmes free product is 40 feet
bel ow t he surface and punpi ng technol ogy becones
difficult, or under buildings, and it becones
difficult. But it's such a site specific
question, | don't know if | could answer that.

MR WATSON: | guess it's ny
under standi ng that renmoving free product is a
difficult task, and regardl ess of the equi pnent
you're using, you're still only going to be able
to renove, you know, some consultants will say
only as much as 30 percent of the free product in
the soil, and | guess what |'mwondering i s what
ki nd of good faith effort has to be nade before
the agency will say enough is enough on free
product renoval ?

MR SHERRIL: W' ve stated to the
maxi mum extent practicable -- and I wouldn't agree
that -- I've had many sites where they renoved al
the free product 100 percent. So --

MR WATSON: | guess |I'm concerned about

the factors you've articul ated because real |y what
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you've articulated are site specific factors where
free product would create a problemif left in the
soi|l as opposed to what the regulations really
focus on and that is what is the |evel of

techni cal capability available to renove free
product fromthe soil?

MR. KING That's not what the rule
says.

MR WATSON: It says that you have an
obligation to take corrective action to the
maxi mum extent practicable to renove any free
product .

MR KING Right.

MR, WATSON: Doesn't that necessarily
involve limtations on the technol ogies used to
renove free product?

MR, KING Anong the other factors that
M. Sherril tal ked about, | nean, if you're going
to do it based on a technol ogy base, then you
woul d say, tear the building dow, then you can
get to it and then the technol ogy could renove the
material. That would not be an appropriate
concl usi on.

That woul d not be practical to | ook
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at it that way. That's why we've tried to

enunerate a series of factors that

you need to

consider the entirety of the site that you're

dealing with and not just focus on
factor as being the determ native
HEARI NG OFFI CER FEI NEN:

fol | ow up?

one single
ssue.

Any furt her

MR, RIESER: Just real quickly, is it

safe to take from M. King' s |ast answer that

anong the things that would be considered is a

conparison of the potential risk which is anong a

lot of the factors that M. Sherri

listed in

conparison to the risk and cost and technica

practicality of dealing with a free product?

MR KI NG | think that's correct.

MR RIESER. WII| the agency approve

corrective action plans in which free product is

managed and controlled but not renoved if it can

be denmonstrated that those conditions will not

cause exceedences of Tier 1 groundwater objectives

at the property boundaries? And
appropriate institutional controls

t he property.

shoul d add t hat

are placed on

MR KING If you did that as part of a
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Tier 3 evaluation, that would be correct.

MR RIESER: Wth respect to subsection

(a)(5), must a person show that a contani nant

rel eased will not exceed applicabl e surface water

quality standards or that the affected surface

water body will not exceed the water qualit

st andar d?

y

MR KING The way we have witten that,

t he contam nant | evels have to neet the surface

wat er quality standards when the contamn nant

basically when it hits the surface water.

no m xi ng zone conpound.

There's

MR R ESER: Are there nethods for

determi ning the |l evels of contam nants when they

hit a surface water body?

MR, SHERRIL: You could sanple for

You coul d npodel it.

MR R ESER: Are there nodel s that

identify that along --

MR HORNSHAW That's what nodel

or

it.

equati on R26 does. You just back cal culate from

the surface water quality standard whatever

di stance there is to the nearest surface water

body is what's plugged in to get that equation
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run.

MR RIESER. Ckay, thank you.

MR WATSON: | got one follow up
guestion. What you're saying on free product is
that you can | eave free product in place if you
can show under a Tier 3 analysis that there's an
appropriate risk attached to that?

MR SHERRIL: On that particular issue,
it enconpasses nmany of those factors that |
di scussed before. Because it nmay be very easily
obtained to renove free product froma practica
viewpoint, | nean, it may be alnobst acidic sitting
there on the surface, and there could maybe be
relatively little risk associated with it, but we
woul d want it renoved so it encomnpasses many
different criteria |looking into renoval.

HEARI NG OFFI CER FEINEN: M. Rieser.

MR. RIESER  The discussion of free
product renoval that we've had, that applies to

free product that's actually on the water table,

not free product -- not necessarily |I should say
free product in the soil, is that correct, because
free product in the soil is, so long as it doesn't

exceed the values of 215 and 220, is not an
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i ssue?

MR SHERRIL: That's correct, and we
wouldn't -- that's correct.

MR, RI ESER  Ckay.

MR WATSON: But if it exceeds the
val ues in 215 and 220, then would you have the
ability to argue under a Tier 3 analysis that it
may be appropriate to |leave that free product in
t he ground?

MR, SHERRIL: Yes.

HEARI NG OFFI CER FEI NEN:  Furt her

followup on that? M. Watson, | think you have a

guestion on 742.805. |It's marked as No. 9,
believe. Has that been answered?
MR WATSON:  That has been answered.
HEARI NG OFFI CER FEINEN: M. Reott, do

you have any nore questions?

MR, REOIT: | think everything else |I've

got really goes to Tier 3.
HEARI NG OFFI CER FEI NEN:  Tier 3, okay.
Of the record for a second
(Di scussion off the record.)
HEARI NG OFFI CER FEI NEN: Let's go back

on the record. | believe M. Soni has one
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guestion for the agency.

MR SONI: In Tier 2 does your equations
or any equations take into consideration life
safety factors?

MR, HORNSHAW How are you using the
termsafety factors, on the toxicity end or the
nodel end?

MR SONI: Mbddel end.

MR, KING That was a question -- that
is one of M. Reott's questions as well. Wen we
were discussing that, we were having a little bit
of difficulty with it because when | think of
safety factor, | really think of it in ternms of
when you do a design relative to a structure where
you i ncorporate and you cone up with a design
| evel for what the structure could support and you
multiply it by a safety factor, and so we
struggled with that because it doesn't seemlike
the termsafety factor really fits into the
context of these nodels.

MR SONI: In the context of safety
factor, what | meant was there exist degree of
uncertainty with all the nodel paraneters, and the

agency has suggested in the past that for every
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uncertain paraneter, we use a factor of 10 for
anmount, and in R94-2B, | believe agency had
recomended that we use safety factor of 100. The
board had to use the safety factor of 1,000, but
there are simlar equations in appendix C,
equation R12 or R13 where a safety factor may be
used to incorporate or account for any
uncertainties in the nodels associated with it.

MR KING | don't think these nodel s

wor k that way.

MR SONI: |In R94-2?
MR KING Right. | recall that was
done. | think with these npdel s, because of the

way the whole toxicity issues are structured and
the way the nodeling is done, | think the nodels
i ncorporate what we call a safety factor into it
wi thout getting to a result and then nultiplying
it by some additional factor

MR SONI: Do you know if soil screening
| evel, does it do that?

MR, HORNSHAW The soil screening |evels
wer e devel oped by USEPA with a very |arge
dat abase, and they picked 95th percentile or 90th

percentil e val ues out of that database so as to be
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protective of nost sites around the country. So
the safety factor approach is nore or |ess built
in, even though there isn't a single nunber that
says what the safety factor is.

MR SONI: \What about in RBCA?

MR HORNSHAW ['mnot as famliar with
the RBCA equations as | amw th the SSL equati ons,
but I think you can probably assune that the sanme
thing is true. However, with the RBCA system --

MR SONI: At that time the agency has
supported safety factor of 100 and never the sane
nodel that's being used now so is that sonething
you could --

MR KING | think that's sonething we
can | ook at.

HEARI NG OFFI CER FEINEN: M. Reott, do
you have sone foll ow up?

MR REOIT: | do, two things. 1In the
R94-2 rulemaking -- it's hard to believe that was
even on a nore abbreviated schedul e than this one
with regard to these issues. Fromthe devel opnent
of testinony to the devel opnent of the board's
actual rule was very, very conpressed, and | think

the safety factor was partially a result of the
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board's decision to take a divergent view from
what the agency originally proposed and know ng
that it was an interimrule and that it was going
to be revisited again pronptly.

As far as the way the nodel s work,
they all start with sonething based on MCL's, and
MCL's have huge safety factors in them So
there's a safety factor at the very, very
begi nning of the process in the MCL's thensel ves
if you go back.

M5. MC FAWN. M. Reott, | think you're
trying to help explain, but you are testifying.
Wul d you like to be sworn in?

MR REOIT: Al right.

HEARI NG OFFI CER FEI NEN: M. Reott, we
have sone questi ons.

M5. MC FAWN. Did you have sonet hi ng
further to add?

MR REOCIT: No. | was the one who used
the termsafety factors, Gary said, and that's the
source of it, and that's how | used it in ny
guesti on whi ch has now been answered.

HEARI NG OFFI CER FEI NEN: M. Reott, |

want to nake sure that we're covered with your
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guestions. You stated the questions haven't been
answered or asked for Tier 3?

MR REOIT: Either Tier 3 or the things
that were already done previously that 1'Il pick
up at the very end.

HEARI NG OFFI CER FEI NEN:  And the very
end, you nean |like the end of the hearings on
Decenber 10t h?

MR, REOTIT: Well, hopefully.

M5. MC FAWN. Are those the questions
you have concerning --

MR, REOIT: Hal fway exclusions, the
things I would have done at the end of today. A
| ot of those have been asked but there's a couple
of themthat haven't so I'Il have to go through
and pick them

M5. MC FAWN. Do you think you could do
t hat now?

MR, REOIT: Yeah.

M5. MC FAWN. | would very much just
like to | eave, break this afternoon | ooking
forward to Tier 3.

MR REOIT: That's fine.

MR, WATSON: Question 12, is that a Tier
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2 question?

MR, REOIT: | think they've already
answered that one, which the answer is no.

HEARI NG OFFI CER FEI NEN: Can we just go
t hrough t he begi nning and just --

MR REOTIT: No. 8 was the first one
ski pped then, and this has to do with the point of
conpliance which in the UST programwoul d sort of
be the property line. |If you're doing T.A.C. O
nodel ing for the site remedi ati on program what
are you using as your point of conpliance?

And if I've heard you right, |
t hi nk what you're saying is the point of human
exposure is your point of conpliance.

MR KING Well, not necessarily. You
could use the point of hunman exposure and then
back cal cul ate and establish a point of conpliance
at a place closer to the source which is then
predictive of neeting the required nunber at the
poi nt of human exposure. 1In essence your point of
nmoni toring mght be different than the point of
human exposure.

MR, REOIT: In other words, you m ght

nmoni tor at the edge of your property for access
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reasons, but you're actually trying to predict
what's another 100 feet down the road or
somet hi ng?

MR KING That's exactly right.

MR, REOIT: Does the agency have any
proposal with regard to trying to pick a specific
poi nt of compliance for the site remedi ati on
programthat we woul d use here?

MR KING No.

MR REOIT: So that will just be a site
speci fic determ nation?

MR KING That's correct.

MR REOIT: | thought this was answered,
but then sonmebody el se thought maybe it wasn't so
I"mgoing to ask No. 12.

At this point aml correct that
there's no |l onger any ability to use different
risk levels in Tiers 2 and 3?

MR HORNSHAW Not in Tier 2. That's
still an option in Tier 3.

MR REOIT: Ch, it's still an option in
Tier 3 so the errata sheets don't change that
option then?

MR HORNSHAW  No.

L. A. REPORTI NG
(312) 419-9292
448



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MR, REOIT: What do you have to show
then -- | guess this is really a Tier 3 question
W'l hold that one then.

Skip ahead to 24. This is the
averagi ng and conpositing section. The agency set
this up so you could do it within the borehol e,
you know, vertically. At sonme sites, though, you
m ght be nore interested in going horizontally at
gi ven depths. Wuld the agency be willing to
nmodify its proposal to be able to do that?

MR KING You're not very clear on what
pat hway you're tal king about there. W would
assune that you're tal king about the migration to

groundwat er pat hway.

MR REOTT: Right.

MR KING And the answer woul d be no
MR, REOTT: Wy not ?

MR KING 1'Il let you guys --

MR SHERRIL: It would require extensive

sanmpling of multiple boreholes. W would --
because we don't know where the center line of the
plume is, what we try to be is consistent with
USEPA policy in their SSL gui dance, and you woul d

be -- | don't want to say guessing. You would be
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trying -- taking a chance on trying to figure out
where the center line of the plume is versus doing
it vertically within the borehole.

MR REOIT: In 225(e) you have a
provision that deals with what happens with
non-detect results in the averagi ng process, and
the way it's witten if |ess than 50 percent of
the results are non-detect, you included it one
hal f of the reported analytical detection [imt of
t he contam nant for purposes of averaging.

And then it says, if nore than 50
percent of the sanple results are non-detect,
anot her procedure acceptable to the agency may be
used to deternmi ne an average. Do you al ways have
to go get agency approval at that point before you
can do your averagi ng?

MR, HORNSHAW  You mnean greater than 50
percent non-detects?

MR REOTT: Right.

MR HORNSHAW  Yes.

MR, REOIT: So you're not able to use
t he ot her options?

MR HORNSHAW That's correct.

MR, REOIT: Wy don't we skip to 29.
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think the others have been dealt with. This is
t he pat hway exclusion. In the House 300 refornms,
you know, Illinois adopted the concept of
excl udi ng pat hways based on geol ogy. Essentially
I think that's sort of shorthand for what House
300 did, you know, if you tried to convert it to
nmor e nodern | anguage
And gi ven favorabl e geol ogy, nmany

UST sites becone no further action sites based
| argely on geol ogy. How does your pathway
excl usi on proposal preserve this option for (a)
UST sites and (b) other types of sites?

MR KING | don't want to get into a
di scussion as far as your statements how the Berg
Circular works with 300 and t he geol ogy thing.
don't think your statenent is quite correct the
way you' ve got them but nonethel ess, the option
of going through the no further action
classification procedure that's in 732 is stil
avail able for UST sites, and that's preserved
under part 732, and for other types of sites, it
doesn't apply.

MR REOIT: Let me stipulate ahead to a

couple of these. W're going to get it when we
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get to the barrier stuff at the end. Skip ahead
to 34. 305(c), it's the one that deals wth
characteristics of reactivity.

How does the reactivity limt on
being able to use pathway exclusion relate to the
ri sk to groundwater pathway?

MR SHERRIL: There's two different
aspects here. It can relate to the risk of -- it
can relate to the mgration of the contam nant by
changi ng the properties of the soil, but one of
the reasons we put the reactivity limt on there
is to protect fromchronic and acute hazards. It
al so violates the nodels. W just don't want
t hese excessive risks potentially out there. D d
you want to add anyt hi ng?

MR- OBRIEN. That's fine.

MR REOIT: I'mjust trying to break
those risks down into their components, John, and
focusing just on the risk to groundwater pathway,
how does this affect that particul ar pat hway? |
realize that it would obviously affect things |ike
human contact. How does it affect risk to
gr oundwat er ?

MR OBRIEN:. Wll, things that don't
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pass this are source material that need to be
renoved so that we can address contami nation, and
that anything that doesn't pass these tests is
pretty aggressive material reactivity-w se and
toxi c-wi se, and the agency just feels that that
needs to be addressed in a manner that is nore
forthright and doesn't rely on managenent criteria
that we woul d otherwi se feel nore confortable

Wit h.

MR REOIT: |Is there a specific link
t hough? | understand the policy decision you're
articulating Jim |Is there a specific link
bet ween having soils that flunk for reactivity and
whet her that is in fact a risk to groundwater --
an increased risk to groundwater?

MR OBRIEN:. No, it's a qualitative
deci sion that the agency has nmade. | can't take
an equation that show that failing these criteria
violate -- you know, through sone cal cul ation
they're going to cause a problem

MR, REOIT: \When you say "these," you
mean both (c), (d) and (e) then, all three of
those? Are you |unping themtogether or breaking

t hem out separately?
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MR OBRIEN: |'mlunping themtogether

MR, RIESER  Just sonething to follow up
on M. OBrien's statenent. To a certain extent,
you addressed it during his statenent, but when we
first started tal king about the soils that failed
the reactivity test, what he said was soils have
to be renoved, but then |later he said they have to
be addressed.

| just want to clarify that the

subpart C which includes 305 is a voluntary
activity that a remedi ati on applicant can go
t hrough to include pathways and so that that's
nunber one. Just because the soils are reactive
doesn't nean they necessarily have to be renoved,
but they just have to be addressed in a nore
t horough way in the rest of the program

MR OBRIEN: | msspoke. | neant
addressed. It may be possible with a pHsoil to
change the pH wi thout having to renove the
material. Oher techniques are available for the
ot her hazards.

MR, RIESER  Thank you.

MR WATSON: It may al so be possible to,

under a Tier 3 cleanup standard, not address those
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condi tions?

MR SHERRIL: You woul d have to at | east
address it.

MR WATSON: Right, but consistent with
-- but if you went through a Tier 3 risk analysis
and addressed those issues as part of the risk,
there could be circunstances where the result
woul d be that you would not have to take
corrective action to renove that soil?

MR, OBRIEN: That's possible and
al  owed under Tier 3, as you stated.

MR, RIESER. Thank you.

MR REOIT: | think the other ones were
done.

MR WATSON: |'ve got one foll ow up
guestion on what M. Reott said or his questions,
and | just wanted to confirmthe answer to
No. 12. At what point in Tier 2 is the regul ated
community able to use different risk levels? 1Is
it true that your answer was that you cannot use
anything other than 10 to the mnus 6 risk |evel?
Is that true in Tier 2?

MR, HORNSHAW At the point of human

exposure, yes.
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MR WATSON: So risk levels of 10 to the
mnus 5 and 10 to the minus 4 are not avail able
under Tier 27?

MR HORNSHAW  Correct.

HEARI NG OFFI CER FEINEN: M. Rieser.

MR, RIESER. Isn't there | anguage -- and
I think I mentioned the sections earlier -- in 710
in particular where they talk about or the
proposal tal ks about allow ng target risk nore
than one in a nmllion if applicable exposure
rout es have been managed through institutiona
controls, and how --

MR, HORNSHAW My answer was at the
poi nt of human exposure.

MR RIESER. Ckay. So if you had an
institutional control on the site, that the point
of human exposure woul d be the edge of that
institutional control?

MR HORNSHAW  Correct.

MR, RIESER And within that
institutional control, the target risk varied
wher ever --

MR KING Let's not get too far. W

prom sed that we would try to do an organi zed
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statement with regards to that, and let's not get
too far afield because if you're within the
institutional control, then we don't want to talk
about a higher risk | evel because there's not a
risk |evel

HEARI NG OFFI CER FEINEN: Then | think if
there's no nore --

MR RIESER I'mreally sorry, but | do
have one nore just to get that Tier 2 behind us,
and we don't have to worry about it.

In Tier 2 is it correct that
chem cal specific default degradation rates, as
listed in appendix C, table E, can be used in
equati on R267?

MR SHERRIL: State that again, please.

MR RESER In Tier 2 is it correct
that chem cal specific default degradation rates,
as listed in appendix C, table E, can be used in
R267?

MR, SHERRIL: Yes.

MR RIESER Is it also correct that in
Tier 2, a degradation constant for neasured
groundwat er can be used in R267?

MR, HORNSHAW Are you tal king about a
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| aboratory derived val ue instead of the default
value? |Is that what you're asking?

MR RIESER. A |aboratory or in situ
derived val ue, yes.

M5. ROBINSON: Could you read back the
guestion just to nake it clear.

MR, RIESER. Maybe this would be a
suggestion. Maybe | can wite these down, get
themto the agency and everybody el se on the |ist,
and this will be sonething that we could hit on
Tuesday unl ess you have specific answers right
now.

MR LISS: | would prefer to have them
witten, and I think that's something we need to
di scuss. What we were discussing there's a big
variation between field-derived values and
| aboratory val ues, not only due to the nethods
that's used for in situ but the | aboratory nethods
t hensel ves.

["lIl give you one that's not
rel ated to your question by the paraneters
specifically, but say it's a good one that's well
docunented is the hydraulic conductivity

measurenents. They can vary in orders of degree
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and magnitude. So | don't think that we would
accept as a bl anket proposal sonebody to
substitute for a | aboratory derived val ue without
us looking at it. Maybe under Tier 3 would be the
nore appropriate place to do that. W're talking
about Tier 2, right?

MR R ESER I'msorry, | think within
the rule itself, 805 -- I"'msorry, 810 (a)(1)(h)
tal ks about the first order of degradation
constant can be obtained from appendix C, table E
or from nmeasured groundwater data. Do you see
where | am the neasuring?

How woul d t he agency envi sion
peopl e neasuring? That measured groundwater data,
how woul d t hat be obtai ned?

MR LISS: Let ne find the exact, you
said it was 810(a)? | got it. | can't answer
that today. You want to know how specifically we
expect sonebody to nmeasure that in the field?

MR RIESER  Yes.

MR LISS: That's your question.
can't answer that right now

M5. ROBINSON: M. R eser, would you put

the specific questions in witing, please, and
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we' || address themin January?

MR R ESER 1'll do that.

MR LISS: You had al so nentioned when
you nmade that statenment, that earlier question
| aboratory derived val ues.

MR R ESER | realize that. ['Il put
themin witing, and that woul d be sonething we
can get on Tuesday.

HEARI NG OFFI CER FEI NEN:  Any ot her
guestions? | guess then we'll stop here and
continue on the record until Decenber 10th at
10: 00 o' clock at A-1, the Stratton Buil di ng.

Pl ease renmenber that even though we're having the
heari ng on Decenber 10th, which is a Tuesday, the
hearing officer order of October 28th established
prefiled testinony for the hearings which have
been set for January 15th through 17th in
Springfi el d.

Those dates are the prefiled
testinmony nmust be in by Decenmber 23rd, 1996, and
the prefiled questions fromthat testinony -- for
that testinony, | should say, is January 6, 1997.

M5. MC FAWN. Those were the dates

agreed to at the pre-hearing conference, also.
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And just for the record, you' re going to get that
| ast series of questions dealing with Tier 2 to
the agency in sufficient tinme for themto possibly
address those on Tuesday?

MR RESER | will get it out
tomorrow. It's a sinple set, and I'Il send them
to everybody here.

M5. ROBI NSON:  Ckay.

HEARI NG OFFI CER FEI NEN: | guess that's
it, and then we'll close -- or we'll continue on
Tuesday.

M5. MC FAWN.  Yes, we are continued
until Tuesday norning. Thank you for your
participation today.

(Wher eupon, these proceedi ngs
were continued until Decenber

10, 1996, at 10:00 o' clock a.m)
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STATE OF ILLINOS )
SS:
COUNTY OF COOK )

LI SA H BREITER, CSR, being first duly
sworn, on oath says that she is a court reporter
doi ng business in the Gty of Chicago; that she
reported in shorthand the proceedi ngs at the
taking of said hearing and that the foregoing is a
true and correct transcript of her shorthand notes
so taken as aforesaid, and contains all of the

proceedi ngs had at sai d hearing.
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