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PROCEEDI NGS
(Cct ober 21, 1997; 10:15 a.m)

HEARI NG OFFI CER KING | would like to
wel cone everyone here this nmorning. This is the
second hearing in Rul emaki ng R97-15, Docket B,

Li vest ock Waste Regul ations, dealing specifically
with the financial responsibility rules.

My nane is Charles King. | amthe
Pol lution Control Board Hearing O ficer in this
matter. Also here this norning are Board Menbers
Ronal d Fl emal and Marili MFawn.

BOARD MEMBER McFAWN:  Good nor ni ng.

HEARI NG OFFI CER KING To ny i medi ate
right is Anand Rao fromthe Board' s Techni cal
Unit.

We had a hearing | ast week in Chicago
where sone initial testinony was presented by the
Departnment of Agriculture and the Pork Producers.
Here this norning we have M. Boruff fromthe
Departnment of Agriculture who is going to respond
to sone of the issues that were raised | ast week.
Then we will take testinony from anyone who w shes
to offer nore testinony today.

M. O Connor fromthe Beef Association

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

and M. Gebhards fromthe Pork Producers indicated
that they wish to offer testinmony this norning.

Is there anyone el se here today who wants
to offer testinony?

Al right. Before we start, | will just
mention that on the table in the back of the room
are a nunber of docunents, copies of docunments,
that have been filed with the Board or provided to
us by w tnesses and people offering testinony. So
if you want to pick up copies of them they are
al ong the back there.

O her than that, we will begin with M.
Bor uf f .

WIIl the court reporter please swear the
Wi t ness.

(Wher eupon the wi tness was
sworn by the Notary Public.)

CHESTER S BORUFF,
havi ng been first duly sworn by the Notary Public,
saith as follows:

MR, BORUFF: M nane is Chet Boruff,
Deputy Director of the Illinois Departnent of
Agriculture, and ny testinony today will address

guesti ons which were brought forth at |ast week's
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hearing in Chicago. Throughout the course of ny
remarks, | will attenpt to address sonme of these
qguestions and will also be offering attachnments to
the Illinois Pollution Control Board for further
docunent ati on.

At this point in time, | guess | would
like to draw your attention to a docunent that |
gave nmenbers before we started which was our report
to the Illinois General Assenbly, dated February
5th, 1997, regarding the availability of financial
instruments to the industry to conply with Section
17 of the Livestock Managenent Facilities Act. So
| believe that the Board Menbers that are present
have that from our earlier subm ssion to you.

BOARD MEMBER McFAWN:  Thank you. We do.

MR, BORUFF: Ckay. At the last hearing,
di scussi on was hel d regardi ng when a |ivestock
wast e | agoon shoul d be consi dered as "abandoned. ™"
Toward that end, the Illinois Departnent of
Agriculture offers the foll owi ng suggested
definition for the term "abandoned."” "A |ivestock
wast e | agoon shall be consi dered abandoned when it
is no longer in service, and no responsible party,

other than a unit of governnment, can be identified,
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that is able to provide adequate maintenance and
provide for the proper closure of the |agoon.™
Wthin the definition itself, the term"no | onger
in service" refers to the fact that the lagoon is
no | onger receiving livestock waste. The
definition requires that a responsible party be
liable for maintenance and the proper closure of
the I agoon. There nmay be instances where a
property has not yet becone the responsibility of a
unit of | ocal governnent, but a previous owner or
nort gage hol der may be identified and be
financially capable of providing for maintenance
and cl osure. The Departnment suggests that the

i nclusion of such a definition would help clarify a
future admnistration of this portion of the

rul es.

Anot her area which may require sone
further clarification regards the effective date of
the rules which are being discussed in this docket.
I guess | would refer the Board Menbers to anot her
docunment which we handed out. It is called,
"Effective Date Issue,” and in nmy testinmony | will
be readi ng what effectively is on this one sheet.

W would like to try to clarify.

KEEFE REPORTI NG COVPANY
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The Departnent's proposed anendnent to 35
| AC 506 under Section 601 does not specifically
i ndicate an effective date for the requirenent of
an owner to establish and maintain evidence of
financial responsibility to provide for the closure
of | agoons beyond the current |anguage in the rule
and the statute. The Departnent suggests that at
the conclusion of this rul emaking there will have
been three different "effective dates"” of rules
promul gated for the inplenmentation of the Livestock
Managenent Facilities Act. This situation could
|l ead to confusion within the regul ated conmunity as
to who nmust provide and naintain evidence of
financial responsibility. Therefore, the
Depart ment suggests that the final rule within
Section 601 should address this issue and provide
the foll owi ng | anguage for consideration by the
Boar d.

Wul d you prefer that | read this, or
since | have offered this already, would you just
like to have the record reflect that?

HEARI NG OFFI CER KING  For the benefit of
the people in the room why don't you read it.

MR, BORUFF: Ckay. | sure will. This

KEEFE REPORTI NG COVPANY
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woul d fall under Section 506.601, Applicability.

The current | anguage in the Act and rul es
are as follows:

"Omers of new or nodified | agoons
regi stered under the provisions of the Livestock
Managenment Facilities Act shall establish and
mai ntai n evi dence of financial responsibility to
provide for the closure of the | agoons and the
proper disposal of their contents within the tine
provisions outlined in Section 17 of the Livestock
Managenent Facilities Act."

Now, this would be the new | anguage which
we are suggesti ng:

"This Subpart shall apply only to the
owners of new or nodified | agoons registered under
Subpart B of this Part after the effective date of
rul es adopted in R97-15(B) at" -- and then we woul d
propose that you would have the actual Illinois
Regi ster date and reference in there, effective on
the month and day of 1998 that the rules are
finally adopted.

During our |last hearing, there were sone
di scussi ons hel d regardi ng Secti on 506. 604, which

is referred to as "Rel ease of Financi al
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Responsi bility and Lagoon Omer." The Depart nment
suggests that at 506.604(B), the inclusion of a
60-day notification period be nade so that the
Subpart B woul d now read, "The Departnment shal
notify the |lagoon owner in witing within 60 days
of the release of the requirenment to nmaintain
financial responsibility.™

The conment was nade | ast week, and it
was a good suggestion, that that inclusion of a
specific tine period mght be both for the benefit
of the producer and the Departnent as well. So we
woul d agree with that inclusion.

At this point intime, | would like to
expand upon di scussion held at |ast week's hearing
regardi ng how the Department of Agriculture
determ ned the I evel of surety that a | agoon
operator would need to provide to conply with the
section of this Act. W have devel oped an exanpl e
of closure expenses based upon bids we have
recei ved and a typical l|ivestock waste | agoon
based upon the registrati ons we have been receiving
fromthe industry over the past few nonths. |
of fer this docunent as an attachnment to ny

testinmony, but I will briefly review sone of the

10
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maj or points within it.

I would refer you to this worksheet, the
few pages. It is called, "Livestock Waste Lagoon
Closure Cost Estimates.” | won't read the entire
docunent to you, but we will kind of walk you
t hrough how we arrived at the nunbers that are
|ocated within it.

W reviewed the | agoon registrations that
we have received over the past few nonths and found
that the average sized | agoon was 2,070, 000 cubic
feet. O course, they have a range from small er
and | arger but that was the average. And so what
we did here was we based these cal cul ations on
aver age | agoon size of 2,000,000 cubic feet which
woul d include the freeboard | ocated within the
| agoon itself.

The docunent goes on to show sone of the
typi cal |agoon paraneters in terns of size and
depth and that type of thing, and then cones up
with cal culations as to how we canme up with the
vol umre of the | agoon both above and bel ow grade.
There are al so cal cul ati ons here show ng you
approxi mately how | arge an area of |and mass t hat

| agoon m ght take. It gives you sonme conversion

11
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factors to aid you with the calcul ati ons that we
came up with.

On the second page, then, we have cone up
with some of the closure cost estimates. As you
read down through there, you will see the different
steps that would have to be taken in order to
provide for the proper closure of a | agoon. There
woul d be manure sanpling and anal ysis, not only of
the manure, the contents, and the sludge, but also
the soil would have to be renedi ated, that is at
the bottomin the liner of the lagoon. W have
gotten quotes fromtwo private | aboratories on what
t he anal ysis cost would be, and those are noted in
the margin at $290. 00.

The next area would be the nonitoring
well closure. In not all but in some instances, a
| agoon m ght require a nonitoring well network
based upon the underlying strata bel ow t he | agoon
In those cases where those nonitoring wells exist,
they woul d have to be properly sealed off. So we
have gotten information fromthe Ag Engi neering
Departnent at the University of Illinois and al so
fromthe Illinois Departnent of Public Health about

t he proper sealing and closure of those wells, and

12
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came up with a cost estimate of approxi mately
$300.00 per well, and a site woul d have a m ni mum
of three wells so that would be $900. 00 which woul d
contribute toward the closure cost.

The next itemwould be the renoval of
pads, the cenent pads, piping, and that type of
thing that would have provided a way for the manure
to get into the |lagoon itself. W have estimated
that since there would be construction equi pment on
site that mght add another $1,000.00 for the
renoval of sone of those appurtenances to the
| agoon.

The | arge expenses, though, would be
i nvolved with the next itemcalled |agoon liquid
and sl udge renoval and application. By application
we nean the |land application of those itens.

As you turn the page, to page 3 of this
handout, you can see that we have gotten estinmates
from some conpanies involved in this type of
activity. However, none of these are firm quotes
because there are many variabl es that a company
m ght have to take into consideration. But they
were good enough to give us some cost figures,

based upon ranges of what they mght expect from

13
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past experience in this type of an operation of
cl osing out a | agoon

So you can see there we have given you
the cost expressed in cents per cubic feet of
punpi ng and renoval of nmany of these different
items within the lagoon itself. But in this case,
in a 2,000,000 cubic foot |agoon, sone of what has
to be renoved will be manure and sonme will be
sludge. And then the conbi ned cost, based upon the
estimates that we received, would be $163, 860. 00.

We have credited back in the fertilizer
val ue of the manure based upon information that we
recei ved fromthe Ag Engi neering Departnent from
the University of Illinois, and al so estinmates
taken fromthe Mdwest Plan Service regardi ng what
we might expect as a nutrient value or content of
t he | agoon contents, and we cane up with a net
val ue of $26,000.00 which would be a credit to the
whol e project.

We have al so put in here what we woul d
anticipate it will cost to renove a six-inch |ayer
of soil which are the requirenments for |agoon
cl osure, and based upon a conpany in the northern

part of the state that specializes in this type of

14

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

renedi ati on and | and application of soils, we have
cone up with a cost $31, 800. 00.

The next thing that we woul d have to do
once the | agoon had effectively been cl eaned out
and cored out, would be to put the | andscape back
inits original condition. By doing that, we would
be pushing the bermwalls back in to fill the hole,
essentially left by the lagoon itself. W have
four different conpani es who have tal ked to us
about what it would cost to do such, and we have
used kind of the average cost figure to come up
with $1.50 per cubic yard and a total cost of
$34, 500. 00.

Addi ng all of these comes up with a tota
estimated cost for closure of this type of |agoon
at $206, 350. 00, or an average per cubic foot cost
of $.1032 cents per cubic foot.

In sone cases synthetic liners are used
in lagoons, and in those cases, we would have sone
landfill expenses maybe fromthe renoving and
di sposing of the synthetic liner. But by the sane
token, that would be offset by the fact that we
don't have the six inches of soil to renediate

because there woul d be no contani nati on of the
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soil .

So in summary, this would show you how we
came up with the 10 cents per cubic feet that we
have suggested that producers be required to submt
for financial surety. Wen you | ook at the range,
we had a cost of anywhere from $0.0908 cents per
cubic feet to above that based on different
variables. But we felt that 10 cents was a
reasonabl e consideration in comng up with
financial surety.

Al so, when we conpared that with a range
of values presented by the Illinois Pork Producers,
t he Beef Association, and the Illinois Farm Bureau
in their public comment, nunber one, we found that
ours conpared very closely with theirs. Because
when you convert their cost nunbers to a per cubic
foot basis, their cost was ranging from $0. 0828
cents per cubic foot to $0.1122 cents per cubic
feet. So we found that when we had cone up with
our exam nation of the cost and then conpared it to
theirs, we were all very close. W felt that we
were in a very reasonabl e range.

During the Cctober 14th hearing held in

Chi cago, questions were posed to the Departnent
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regardi ng Section 605 and 611 of the proposed

rul es, both of which dealt with the Departnent's
authority to bring suit and inpose penalties under
the provision of this Section.

In one instance, a question was posed
regardi ng Section 506.C regardi ng what authority
t he Departnment would have to bring suit and what
court such actions would be taken within. Section
506. 605 deals with the application of financial
responsi bility proceeds.

Subpart Cin the rules states, "The
Departnment may sue in any court of conpetent
jurisdiction to enforce its rights under financi al
instruments.” For exanple, if a livestock producer
had used a letter of credit froma financial
institution as evidence of financial
responsibility, and in the event that the bank
woul d not honor the letter of credit as intended,
the Departnent, the Illinois Departnent of
Agriculture, would file suit against the bank in
the state circuit court in the county in which the
bank is located. 1In the case of federally
chartered banks, the Departnent would nost |ikely

file suit in the appropriate federal court.
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Section 506.611 deals with penalties and
states, "The Departnent nmay i ssue a cease and
desi st order to the | agoon owner for failure to
provi de evidence of financial responsibility to the
Departnment or for failure to maintain financial
responsibility in an amount required pursuant to
Section 506.603 of this subpart.” The Livestock
Managenent Facilities Act grants statutory
authority to the Departnment to i ssue a cease and
desist order. After a thorough investigation of
the situation, the Departnment managenent may
determine that it would be appropriate to i ssue a
cease and desist order. Only the Depart nment
managenment at the highest levels will have the
authority to i ssue such orders. |If the operator of
the livestock nmanagenment facility ignores a
properly issued cease and desist order, the
Department has the authority to seek a court
injunction in the county of residence of the
operation.

In both instances outlined above, the
I[Ilinois Attorney Ceneral's Ofice will represent
the Departnent as it does in all matters such as

t hese.
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Foll owi ng testinony at |ast week's PCB
hearing, a question was raised regardi ng when the
proceeds of financial surety instruments would be
used for cleanup and whether or not Section 17 of
the LMF Act was intended to protect only units of
| ocal governnment or private owner of |agoons, as
well. | responded that during the formulation and
di scussion regarding the Act, the intent was for
financial responsibility to only protect the
taxpayers of this State, to prevent |ocal public
owners of property from paying for closure and
cl eanup expenses.

In order to support this statement, we
reviewed a transcript of the discussions held in
both the Illinois House of Representatives and the
I[I'linois Senate regarding this issue. | would
refer you to sone docunents that | handed out
earlier of the transcripts of the House and Senate
di scussions, and I will explain to you what all is
| ocated within those.

In a copy of the transcript nade
avail able to the Pollution Control Board, we refer
to a floor debate held on April 18, 1996, the 115th

| egi sl ative day of the session. Beginning on page
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125, Representative Larry Wol ard, current Chairman
of the House Agricultural Conmittee, asked
Representative Rich Myers, one of the cosponsors of
the bill, how the bill addressed concerns, "in
ensuring that we don't have failures and that
nobody responsible in charge to make repairs but
the State of Illinois. |Is there some kind of a
plan in place that would ensure that we woul d have
adequate value of this financial responsibility?"

Representative Myers replied to
Representative Wholard that, "They will make sure
that they are, that the State is adequately
protected and that the taxpayer is adequately
protected and they will base the value of the bond
or any other financial security instrunent upon the
projected cost of cleanup.” Throughout the House
debate, this is the only direct reference made to
the intent of financial responsibility, and in our
opinion, this parallels the intent during informal
di scussions of the bill outside of the House
chanber .

In review of the Senate transcripts nade

avai l abl e today to the Pollution Control Board,

Senat or Laura Kent Donahue, one of the cosponsors
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of the Senate bill, referred to the need for
financial responsibility but did not give details
regarding the intent of this Section. 1In order to
clarify her position, the Department has asked for
aletter fromher outlining the intent, and | offer
a copy of her letter dated Cctober 20, 1997, in
whi ch she clearly expresses the intent that she had
as a sponsor of this legislation

I would like to read the letter to you,
dated Cctober 20, 1997, directed to Caire Mnning,
Chair of the Illinois Pollution Control Board, from
State Senator Laura Kent Donahue. The letter reads
as follows:

"l understand that the Illinois
Pol I ution Control Board has opened a docket
regardi ng the adoption of rules for Section 17 of
the Illinois Livestock Managenent Facilities Act
dealing with financial responsibility. During a
hearing held Cctober 14 in Chicago, Illinois, at
which tine representatives fromthe Illinois
Department of Agriculture were discussing the LMFA
a question was raised regarding the original intent
behind the addition of this financial

responsibility section into the LMFA.
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As one of the original sponsors of the
| egislation, | thought it might be hel pful to give
the Illinois Pollution Control Board some insight
into the intent behind the addition of this
section. During discussions that | held with
representatives of the livestock industry and ot her
interested parties, we identified the need to
protect the taxpayers fromultimtely bearing the
cost of closure and cl eanup from | agoons whi ch may
be abandoned in the future. As a result, we
identified five financial instrunents which
i vestock producers m ght choose to inplenent in
order to provide a level of financial surety to
prevent taxpayers from needl essly bearing this
bur den.

| hope that this letter may clarify the
intent that I, as a sponsor of the origina
| egislation, had in including this section. Please
contact nme if you have any further comments or
guestions regarding this matter. Sincerely, Laura
Kent Donahue, State Senator fromthe 48th
District."”

As | nentioned earlier, we have copies of

the transcript and the letter that | have given you
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earlier.

One of the surety instrunments avail able
to a livestock producer is a letter of credit from
a financial institution to offer as proof of
financial responsibility. A question arose
regarding the cost and availability of these
instruments. Qur Department checked with Bank One,
a large lender in central Illinois, who has quite
an extensive portfolio of agricultural businesses
and agricultural credit. According to the bank
their practice is to charge a 1 percent annual fee
based upon the face value of the letter of credit.
As an exanple, a $200,000.00 letter of credit would
cost the producer $2,000.00 per year as a fee.

m ght note that that $200,000.00 letter of credit
woul d be the type of instrument necessary to the
financial exanple | just gave you with the

2,000, 0000 cubic feet |agoon

W recogni ze that each financi al
institution may charge different fees and i npose
different requirenents of its borrowers, but in the
case of Bank One, they require collateral to be
posted with the bank equal to or greater than a

letter of credit which they have issued. Al so,
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letters of credit are sonewhat short termin nature
with the I ongest ternms in the nei ghborhood of three
to five years. As such, letters of credit would
need to be renewed frequently based upon the
financial strength of the |ivestock operator

At the last hearing, | nentioned that
[Ilinois grain producers are protected from
el evator and grain deal er insolvency by the
IIlinois Grain Insurance Fund. As discussions are
bei ng held regarding the possibility of putting
t oget her a producer-funded financial responsibility
fund to provide for |agoon cleanup costs, it may be
beneficial to understand how the Gain Insurance
Fund was devel oped and how it operates. Prior to
t he existence of the Fund, Illinois grain dealers
and war ehousemen were required to carry comerci al
bonds whi ch protected depositors fromagrain
busi ness failures. Wen the Gain Insurance Fund
was initiated, an assessnent schedule was put into
pl ace in which participants nake paynents into the
Fund based upon their |evel of business activity.
The Grain Insurance Fund has a trigger |evel of
$3, 000, 000. 00. Whenever the Fund bal ance falls

bel ow this | evel, assessnments are paid by |icensees
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to bring the Fund back to the $3, 000, 000. 00 | evel.
In the event of a grain dealer or grain

war ehouseman failing, producers or individuals
hol di ng war ehouse recei pts or docunentati on show ng
t he amount of grain in storage at the facility may
make cl ai ms against the Fund. The Illinois
Departnment of Agriculture Iiquidates the grain
assets of the business and pays these clains from

t he pool of noney developed in the liquidation. If
there are shortages, the Gain |Insurance Fund makes
up the difference. In the event of a catastrophic
failure where the entire Gain |Insurance Fund was
used up, the Illinois General Assenbly guarantees
any renai nder.

The Fund has been very successful and has
served as a tenplate for other states to inplenment
in developing simlar grain funds. It has provided
a high level of assurance to producers and has
al | owed grain deal ers and war ehousenen to avoid
maki ng yearly payments for bonding requirenents.

In the long run, it has been a cost effective way
of providing financial security to the Illinois
grain industry. There are many aspects of this

program whi ch may be considered as the Illinois
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Farm Devel opnent Authority, and |ivestock producer
groups are putting together a simlar fund to
provide for financial responsibility associ ated
wi th | agoons.

In ny remarks today, | have attenpted to
further clarify testinony offered at the Cctober 14
hearing. As | nentioned at that time, our
Departnment believes that the adopted rule needs to
be fair in its approach and econom cally reasonabl e
inits inplenentation. The rules which we have
proposed to the Illinois Pollution Control Board
are sound in their concept and will provide
realistic protection to the taxpayers of the State,
to ensure that they will not be held responsible
for the closure and cl eanup of livestock waste
| agoons, as intended by the cosponsors of the
| egi slation which ultimtely becane the Livestock
Managenent facilities Act. Thank you.

HEARI NG OFFI CER KING  Thank you. Does
anyone have any questions for M. Boruff? Yes?

MR, WARRI NGTON:  Rich Warrington, with
the Illinois Environmental Protection Agency.

M. Boruff, | believe you proposed that

t hese regul ati ons woul d be applicable to new or
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nodi fied livestock |agoons registered after the
effective date, upon the effective date of these
anendnments. Al though they woul d be applicable, how
much tinme would a producer have to post that
financial assurance with the Departnent?

MR BORUFF: | don't believe that we have
set forth a specific time period within the rules
to do so.

MR, WARRI NGTON:  Ckay. That's all of ny
guestions at this tine.

HEARI NG OFFI CER KING All right. Thank
you.

Yes, Dr. Flemal?

BOARD MEMBER FLEMAL: M. Boruff, just to
make sure that | amclear on this matter, no
| agoons that are currently registered would be
subj ect to the financial assurance, according to
your proposal; is that correct?

MR, BORUFF: | believe that's the way we
have worded the proposal at this tinme, yes, sir.

BOARD MEMBER FLEMAL: So that any | agoon
that would register prior to the effective date of
the regul ati ons you are proposing today, |ikew se,

woul d not be required to produce financi al
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assurance?

MR BORUFF: | think that's correct, yes.

BOARD MEMBER FLEMAL: There are, then, a
fair nunmber of |agoons that woul d have come into
exi stence after the Livestock Facilities Managenent
Act was effective but prior to the effective date
of these proposed regul ati ons that woul d not
requi re financial assurance?

MR, BORUFF: | think, by nenory, that --
| have just checked with staff. Currently, we have
39 | agoons whi ch have been regi stered since the Act
has gone into effect to today.

BOARD MEMBER McFAWN: Wy woul dn't the
Depart ment advocate a day, also, to neet the
financial responsibility part of the --

MR, BORUFF: Qur logic in |ooking at that
was that since the rules had not been devel oped, it
was i npossible for the producers at that point in
time to factor in the cost of that responsibility,
not knowi ng what the requirenents would be. Also
the fact that it has been inpossible to this point
intime for themto come up with an actual surety
instrument in cases other than actually putting up

cash collateral to do such. But comercially
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avai l abl e options, and the option in terns of |ack

of funds, as was discussed currently,

exi st ed.

BOARD MEMBER McFAWN:

credit would not exist now?

have not

The letters of

MR BORUFF: The letters of credit would

exi st, but they becone much Iike a cash instrunent

in that the operator is required to put

collateral at |east equa

up

to but in many cases

greater than the letter of credit

itself.

BOARD MEMBER McFAWN:  Doesn't

put those facilities at a conpetitive advantage to

the later comng faciliti

es?

it really

MR BORUFF: It would be a conpetitive

advantage if |ivestock producers were able to pass

on the cost of regulations in the price of their

product, but that is not

an operation has had additiona

really the case because if

costs due to

regul ati ons, they may be able to produce that

product cheaper, but in the nmarketplace they are

treated the sane as ot her

woul d be sone -- at the bottomline,

f ol ks.

So that there

there may be

sonme advantage but no conpetitive advantage.

BOARD MEMBER McFAWN: |

don' t
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understand that. It seens to nme they would have a
conpetitive advantage if they can't pass the cost
on. Those that come |later then can't pass the cost
on to the consuner, and those 39 facilities you
menti oned, they won't have that cost to absorb.

MR, BORUFF: They will not have the cost
as we have recommended it, yes.

BOARD MEMBER McFAWN:  So future
registered facilities will have the cost?

MR, BORUFF: That's true, both registered
as well as nodi fied or expanded, but all those
woul d be fromthat point on.

BOARD MEMBER McFAWN:  Thi s caveat that
you are proposing with the suggested | anguage, do
you think that the statute requires that, the
Li vest ock Wast e Managenent, the Livestock
Managenment Facilities Act requires that?

MR BORUFF: | amsorry. Are we still
speaki ng about the effective date?

BOARD MEMBER McFAWN:  Yes, we are.

MR BORUFF:  Ckay.

BOARD MEMBER McFAWN:  Yes. W were just
| ooki ng at the provision of the applicable Act and

wonderi ng how you read that, how the Departnent
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reads that. Do you think it requires that you
create this caveat for the 39 facilities?

MR, BORUFF: Qur | ogic behind suggesting
the effective date was that as we have been
adm ni stering the Act over the | ast year and a
half, since it went into effect, is that there are
pl aces throughout where effective dates are not
made very clear, and as | nentioned earlier, that
there are a variety of different effective dates
that an operation has to conply with. Qur thought
was in trying to clarify for everyone's best use,
both adm nistrators and the industry, as to what
ef fective dates woul d actually be applicable.

BOARD MEMBER McFAWN:  Ckay. Thank you.

HEARI NG OFFICER KING Is it correct,
under your proposed definition of abandoned, that
this would not cover a situation where you can
identify a responsible party but that party fails
or refuses to undertake cl osure?

MR, BORUFF: \What we have attenpted to
address in our definition, is a case that -- let ne
use an exanple and kind of walk through it to try
to explain our logic. Let's assunme a |livestock

operation that had a | agoon but for financial

31

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

reasons had not continued and was essentially out

of busi ness, had stopped paying its taxes and there
was no interest in repurchasing, sonebody

pur chasi ng that operation as a viable ongoing unit,
there may be cases, though, where there are stil
nort gage holders in place that had the financial
wher ewi t hal who woul d be responsible or could be
hel d responsi ble for cleaning up a |lagoon, and it
doesn't seemfair to us for the closure fund or
whonever to pay for the closure expenses when there
are still financially responsible people on the
hook for doing so. And so what we try to
acconplish in our definition was to nmake sure that
those cases where it had clearly been abandoned but
yet where there was someone with sonme financi al
responsibility to do so could be held accountabl e
for cleanup.

HEARI NG OFFI CER KING  And so there would
not be recourse to whatever financial assurance
instrument is out there where you can still point
the finger to soneone notw t hstandi ng whet her they
actual |y undertake any of those activities or not?
Fromt he experience we have had with landfills,

just the fact that you can identify who is

32

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

responsi bl e does not necessarily nean that closure
is going to be undertaken. So | was wondering if
you had given any consideration to that situation
MR BORUFF: We did discuss that, and
al so we brought into that discussion what woul d be
the nature of the lagoon itself. There may be
i nstances where the | agoon is rather benign in
nature, where it is really not posing any threat to
the environment, and so that would be one instance.
There woul d be anot her instance, though
where there is a |lagoon that due to construction
problens or inmnent failure or |eaking nmay be an
i mredi ate concern to the environnment and the
natural resources of the state. So we felt that
each case would have to be considered on a
case-by-case basis, and that there are going to be
some cases where probably if you have a relatively
beni gn | agoon out there the process nmay go through
the steps necessary to where if no taxes are paid
and no responsi ble individual comes forward to
ei t her purchase or take responsibility for the
| agoon, then we could see in that case the closure
financial responsibility instrument, regardless of

what had been chosen, would then kick in and pay

33

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

for the closure costs. There nmight be cases,

t hough, where you had a | agoon that was of a nuch
nore i medi ate concern, and we would anticipate in
those cases there is going to be sone type of court
actions taken to get that cleaned up nore quickly.

HEARI NG OFFI CER KING All right. Thank
you. Any other questions for M. Boruff?

BOARD MEMBER McFAWN:  Why don't we do the
exhibits and give people a few m nutes. Wy don't
we do that to see if we have anything el se.

HEARI NG OFFI CER KING All right. Last
time in Chicago, we reserved several exhibit
nunbers for documents to be provided by the
Department of Agriculture, which M. Boruff has
provi ded today. So we reserved Exhibit 2 for the
| egi sl ative history behind the Act, the Livestock
Managenment Facilities Act, and that's been provided
to us.

Are there any objections to the entry of
that legislative history as Exhibit 2?

Al right. Hearing none, that will be
admtted as Exhibit 2.

(Wher eupon sai d docunent was

duly marked for purposes of
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identification and adm tted
into the record as Hearing
Exhibit 2 as of this date.)

HEARI NG OFFI CER KI NG  Exhi bit Number 3
was reserved for background information regarding
the Departnent's cal cul ati on of the cost factor
that 10 cents per cubic foot. That's also been
provi ded by M. Boruff.

Are there any objections to the adm ssion
of the docunent entitled, "Livestock Waste Lagoon
Cl osure Cost Estimates" as Exhibit 3?

Al right. Hearing none, that will be
adm tted as Exhibit Nunber 3.

(Wher eupon sai d docunent was
duly marked for purposes of
identification and adm tted
into the record as Hearing
Exhi bit 3 as of this date.)

HEARI NG OFFI CER KING  Finally, Exhibit
Nunber 4 was reserved for the Departnent of
Agriculture's report to the CGeneral Assenbly dated
February 5, 1997, and it was al so provided this
nmorning. Are there any objections to the adm ssion

of that document as Exhibit 4?
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Al right. Hearing none, that will be
admtted as Exhibit 4.
(Wher eupon sai d docunent was
duly marked for purposes of
identification and adm tted
into the record as Hearing
Exhi bit 4 as of this date.)
HEARI NG OFFI CER KING M. Boruff
provi ded several nore docunents to us this
nmorni ng. He provided the docunent entitl ed,

"Effective Date |ssue."”

Are there any objections to the adm ssion

of that document? This would be Exhibit 7.

Exhibits 5 and 6 were adnitted at the | ast

hearing. They were provided by the Pork Producers

there. So the next one would be Exhibit 7. Are
there any objections to the adnm ssion of that
docunent ?
Al right. Hearing none, that will be
adm tted as Exhibit Nunber 7.
(Wher eupon sai d docunent was
duly marked for purposes of
identification and adm tted

into the record as Hearing
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Exhibit 7 as of this date.)
HEARI NG OFFI CER KING W have been
provided a letter from State Senator Laura Kent
Donahue with her interpretation of the -- or sone
background i nformati on about her understandi ng of
what has been in the passage of the Act. Are there
any objections to the admi ssion of that letter as
Exhi bit 8?
Al right. Hearing none, that will be
adm tted as Exhibit 8.
(Wher eupon sai d docunent was
duly marked for purposes of
identification and adm tted
into the record as Hearing
Exhi bit 8 as of this date.)
HEARI NG OFFI CER KING Finally, we have
M. Boruff's witten testinony. The docunent is
entitled, "Testinony Regardi ng the Addition of
Rul es for Financial Responsibility for the Cosure
of Livestock Waste Lagoons, testinony offered
Cctober 21 in Springfield, Illinois.™
Are there any objections to the adm ssion
of that document as Exhi bit Nunber 9?

Al right. Hearing none, that will be
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adm tted as Exhibit Nunber 9.
(Wher eupon sai d docunent was
duly marked for purposes of
identification as Hearing
Exhibit 9 as of this date.)
HEARI NG OFFI CER KING Ckay. | believe

that's all of the docunents that we have this

nor ni ng.
Is there anything else for M. Boruff?
BOARD MEMBER McFAWN: | have just a
couple of questions. On the Illinois Grain

I nsurance Fund di scussion that you gave us, which
was nost hel pful, who admi nisters that fund?

MR, BORUFF: The day-t o-day
adm nistration is provided by the Departnment of Ag,
but there is also a board of directors, so to
speak, and it is made up of representatives, if |
can recall offhand, it is the Department of Ag, the
Departnment of |nsurance, the Attorney Ceneral's
Ofice, and the Treasurer's Ofice. They neet from
time to time to approve remttances fromthe Fund
and the financial activity that we adm nister on a
day-t o-day basis.

BOARD MEMBER McFAWN:  What triggers
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paynments fromthat fund?

MR BORUFF: In the event of a failure of
a grain dealer or a grain warehousenan, both of
whi ch woul d be |icensed under our Departnent, at
that date then is triggered a failure, and we go in
and then we revoke their |icenses and begin to
liquidate the grain assets of that conpany.

BOARD MEMBER McFAWN:  The Depart ment
does?

MR, BORUFF: The Departnent does, yes.

We actually have staff that come in. | think, to
use an exanple, we would work rmuch as a bank

exam ner. W work |ike bank exam ners in the
day-to-day exam nation of the banks, but at the
date of failure, then we also conme in and close the
busi ness, nuch in the case that a bank regul ator
woul d cl ose the bank.

So we go in, and we liquidate on a tinely
basis the grain assets of the conmpany and put those
in a separate account, and during that sane
process, the depositors of grain in that el evator
woul d make clainms to the Departnent show ng their
proof of what their claimshould be.

W then take the noney that we generate
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fromthe liquidation, and if we have enough noney
to make and pay all the clainms, we do so. If we
are short for sonme reason, then the Gain Insurance
Fund ki cks in and nmakes up the bal ance.

BOARD MEMBER McFAWN:  This is all done
outside the judicial systen? Al this is done by
the Departnment? You don't need court orders or
anything like that?

MR BORUFF: No. That is correct. The
only time the court ever gets involved is if there
is the case of a bankruptcy or sonething and from
tinme to tinme that does occur. But under normnal
[iquidation procedures, we do not use the court
system

BOARD MEMBER McFAWN: Do you find that
the funds fromthe insurance Fund have to be used
very often in those scenarios, or is the grain
sufficiently valuable that the |iquidation covers
your costs?

MR BORUFF: The Grain Insurance Fund has
been in place for, | think, about 13 years now, and
it seems to go in cycles for no apparent reason
But we m ght go for one or two years and not have

any grain closures where we have to tap the Fund,
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as we refer to it. And then some year you m ght
have two or three closures for some reason that we
do have to make a tap against the Fund and sonetine
reassess the grain industry to get it back up to

t hat $3, 000, 000. 00 trigger |evel.

BOARD MEMBER McFAWN:. Does the Fund -- do
proceeds fromthe Fund pay for your admnistrative
costs that the Departnent executes?

MR BORUFF: No, the Fund will not allow
for any of our adnministrative overhead costs. As a
Department we bear those costs in that event.

BOARD MEMBER McFAWN:  So this is -- of
course, this fund, | assune, was statutorily
created since the General Assenbly underwites it?

MR BORUFF: Yes, it was. It was first
devel oped | think, as |I nentioned, 13 years ago.

But then we had three grain laws in the state that
were rewitten into one omibus Illinois Gain Code
about two years ago, so it is a part of that
II'linois Gain Code

BOARD MEMBER McFAWN:  What is the
Departnment's position on that fund that is being
advocated by the associ ations and the Farm

Devel opnent Authority? It seens that it is a new
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type of venture that the Departnment woul d be
entering into as well as the producers.

MR, BORUFF: Qur Departnent is very
supportive of the concept of a producer-funded fund
such as was outlined at the |ast hearing, and may
be further expanding upon at this hearing. W
think that it holds a ot of nerit. It also
provides a realistic opportunity for |ivestock
producers to neet the requirenments of the Livestock
Managenent Facilities Act which may not have been
avai | abl e using preexisting conmercial sources. W
think that fromthe di scussion we have heard and
seen so far that it is cost effective and a
realistic way to provide for that kind of coverage.

BOARD MEMBER McFAWN:  The Department is
of the mnd, then, to enter into such a nmenorandum
of agreenent?

MR BORUFF: From what we have seen so
far, admtting that there would be sone details to
be worked out al ong the way, but we are supportive
of the concept and | would anticipate that we woul d
enter into that agreenent to all ow that as one of
the vehicles that a producer m ght choose to prove

financial responsibility.
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BOARD MEMBER McFAWN: | f the Board were
to approve this as a type of way of providing
financial assurance and, for exanple, let's say you
proposed it at first notice, could this type of
agreement be reached before the rul es becane
final ?

MR BORUFF: If it were -- if we were
able to do so, we would enter into an agreenent as
qui ckly as possible and we would nake this a very
high priority in getting the agreenment between us
and the sponsors, between the Departnment of Ag and
t he Farm Devel opnent Authority to get the funds in
pl ace. So we would nmake this a very high priority
and work on it just as quickly as we coul d.

BOARD MEMBER McFAWN:  Ckay. Thank you,
M. Boruff.

MR, BORUFF: Thank you.

HEARI NG OFFI CER KING  Are there no other
questions for M. Boruff?

Ckay. Thank you very nuch.

MR, BORUFF: Thank you, M. King.

HEARI NG OFFI CER KING Al right. Next |
think we would like to go with the testinony from

the Illinois Pork Producers. | understand M.
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Cebhards is going to testify today.

We are going to take the testinony in
this order just because the Pork Producers
presented testinony at the |last hearing, and from
t he papers we have been provided it appears that
this is supplenental or responding to issues that
were raised then.

Wul d the court reporter please swear the
Wi t ness.

(Wher eupon the wi tness was
sworn by the Notary Public.)
MARK GEBHARDS,
havi ng been first duly sworn by the Notary Public,
saith as follows:

MR, GEBHARDS: Thank you for the

opportunity to followup on the testinony that was

presented by Richard Davi dson at the October 14th

hearing in Chicago. He represented the Illinois
Pork Producers Association, the Illinois Beef
Associ ation, and the Illinois Farm Bureau. As I
testify today, |, too, represent these

organi zations. M nane is Mark Cebhards.
currently serve as the Executive Director of the

Il1linois Pork Producers Associ ation
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W respectfully request that these
coments be considered as an addition to the
previously filed cormments of the Illinois Pork
Producers, the Illinois Beef, and the Illinois Farm
Bureau or the Farm Group, as they have been
referred to, which have already been entered as an
exhi bit.

At the Illinois Pollution Control Board's
heari ng on October 14th, Richard Davi dson, our
Legi sl ative Consultant, testified on behalf of the
Associ ation in support of amending Section 506. 602
to authorize a "Statenent of Participation in a
Li vest ock Lagoon C osure Fund" as anot her neans of
denonstrating evidence of financial assurance in
the event of a required closure for an abandoned
| agoon. A draft dated 10-09-97 of a
Governnment - I ndustry Cooperative Agreenent that
woul d create such a fund was al so presented for the
Board' s review

In accordance with the Board' s conments
and request for clarification in specific areas,
the Farm Group respectfully resubmts a revised
Gover nment - Li vest ock 1 ndustry Cooperative Agreenent

to Provide Financial Surety for C osure of
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Abandoned Livestock Lagoons, dated 10-21-97. The
| anguage that has been revised in that docunent is
underlined, and at a |l ater point here today I
believe M. David Wrth of the Illinois Farm

Devel opnent Authority would like to testify on
behal f of sone of those changes.

The Farm Group respectfully requests that
in addition to the suggested anmendnents that were
requested in the testinony offered on Cctober 14,

t he Board consider revising Section 506.611 to

aut horize a fund that would be created pursuant to
a Governnent -1 ndustry Cooperative Agreenent and
renunber that proposed section as Section 506.612.
So it is basically just a renunbering of the
original docunment that we submitted to you | ast
week.

The next area | would like to comment on
is that of Criteria for Declaration of Abandoned
Li vest ock Lagoons Participating in a Livestock
Lagoon d osure Fund.

The property tax for the property on
which a participating | agoon is |ocated has not
been paid for two years and the redenption period

has expired, or itemB would be a participating
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| agoon has been decl ared a nui sance by a court of
conpetent jurisdiction in accordance with the
following criteria:

Nunber one, it has been established by
the Illinois Environmental Protection Agency or the
Departnent that the | agoon is not being serviced
and mai ntai ned; and nunber two, through due
di I igence no owner or operator can be found to be
held I egally responsible for the | agoon

VWen it is determined by a court that a
| agoon participating in the Fund i s abandoned in
accordance with the before-stated criteria, the
court may order:

A, closure of the | agoon consistent with
the closure plan and the provisions governing
closure in Section 15 of the Act; or

B, the Departnent service and maintain
the lagoon until it is returned to active use; or

C, the Department service and naintain
the Iagoon until an alternate use wai ver has been
i ssued.

Costs incurred to conply with the
court-ordered closure of a |lagoon participating in

the Fund or court-ordered costs incurred to service
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and maintain a participating |lagoon and associ at ed
court costs shall be paid by the Fund and shal
constitute a mechanic's lien against the property.
However, the liability to the Fund in no case shal
exceed the level of surety for that abandoned
| agoon participating in the Fund as established in
Section 506.603 or the producer's site specific
closure plan that was filed with the Departnent.
The Departnment may request a partial or
the total payment of the level of financial surety
for that participating |agoon as established in
Section 506.603 or by a producer's site specific
| agoon cl osure plan as determ ned necessary to
i npl enent its requirenments. Such nonies shall be
deposited in an interest bearing, non-appropriated
account in a federally insured financial
institution. |If the deposited nonies exceed the
insured Iimt, they shall be secured by U S
governnment securities. The interest accrued on
such noni es shall becone part of the deposited
funds and used for the purposes approved by the
Council. Any nonies remaining in the account after
al | expenditures have been paid shall be remtted

to the Authority for deposit in the Fund.
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Under the Livestock Lagoon O osure Fund,
we have several points that | would also like to
subm t.

A, the Fund established to neet the
requi renents of Section 17 of the Act shall be used
for the purposes of paying foreclosure or service
and mai nt enance of only those participating |agoons
t hat have been decl ared abandoned in accordance
with the provisions of the cooperative agreenment to
provide financial surety for closure of abandoned
livestock | agoons and these rules. The Fund may
al so be used to pay associated | egal costs and
custodi al fees in accordance with the provisions in
t he Agreenent.

Item B, each participant in the Fund
shall be required to make a paynent of no | ess than
2 percent nor greater than 5 percent of the I|evel
of financial responsibility required to close the
| agoon based on an individual site-specific closure
pl an as authorized in Subpart B of this Part or an
average standard closure level as set forth in
Secti on 506. 603.

C, the Fund anmount shall be established

according to one of the follow ng nmethods and the
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Agreenent establishing the Fund shall state which
nmethod is to be used:

Nunmber one, at a level of no less than 2
percent, nor nore than 5 percent of the cumul ative
financial responsibility to nmeet closure costs of
all participants; or

Nunber two, at a level equal to two tines
the financial responsibility necessary to neet the
cl osure costs for an average size participating
| agoon or a level equal to the financial
responsibility necessary to neet the closure costs
of the largest single participating | agoon,
whi chever is greater.

Item D, the participants in the Fund may
make a one-tinme paynment or annual assessnents for a
period not to exceed five years. Sinple interest
based on the prime rate on the date the paynment is
due shall be paid on the unpaid assessnent bal ance
i f the annual assessnment nmethod is chosen

ItemE, if the balance in the Fund, plus
any expected recovery, drops to a |level equal to
| ess than 75 percent of the Fund anount as
determ ned annually by the Council and as set forth

above, an additional prorated assessnent of the
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partici pants shall be nmade based upon the initial
assessnent .

F, when there is a payout fromthe Fund,
any noney recovered as a result of a lien against
t he associ ated property or fromany other source
shal |l be deposited into the Fund and used for the
pur poses for which the Fund is authorized.

Then item G the total liability of the
Fund is limted to the avail able Fund bal ance, plus
any expected recovery. The Agreenent shall state
when liability of the Fund will term nate.

One coment in regards to the nake-up of
the Council that we submtted | ast week that |
would like to submit, is that in addition to the
Lagoon O osure Council section which include the
fol | owi ng:

The Departnent shall designate one person
anong the participants in the Fund who are not
menbers of a sponsoring agricultural association to
serve on the Council. This is in reference to
trying to put soneone else on the Council in
addition to the associations that were submtted
| ast week.

Wth respect to the instrunents of surety
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avai |l abl e, they prove either unavail able or are not
econom cal ly feasible for average producers. These
woul d be the instrunments that were alluded to in
the original Act. Therefore, serious consideration
shoul d be given to establishing a
Government -1 ndustry Cooperative Agreenment to
provi de financial surety for closure of abandoned
livestock | agoons. The requested anendnents set
forth in this docunent neet the statutory
requi renents and the legislative intent of Section
17 of the LMFA and provide a neans that is
"technol ogically feasible and econom cally
reasonabl e” for the affected producers as mandat ed
by the Illinois General Assenbly in the Livestock
Managenent Facilities Act.

That concludes nmy comrents. Again, M.
Wrth is here fromthe Illinois Farm Devel opnent
Authority to coment on the changes that we nade
wi th that proposed agreenent.

| also have M. Dwi ght Dunbar who is here
in the event that there are technical questions
regarding either nmy comments or David's in order to
assist us with those. He serves as legislative

consultant for the Illinois Beef Association
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HEARI NG OFFI CER KING  Could we go ahead
and have M. Worth put in his coments and then we
wi |l take questions for either of these gentlenen.

Wul d the court reporter please swear M.
Wrt h.

(Wher eupon the wi tness was
sworn by the Notary Public.)
DAVI D WORTH,
havi ng been first duly sworn by the Notary Public,
saith as follows:

MR WORTH  Thank you. | am David Wrth,
Executive Director of the Illinois Farm Devel opnent
Authority. W have been working together wth
i ndustry representati ves and had severa
conversations with people of the Departnent of
Agriculture regarding this proposal which
represents a Governmnent-1ndustry Cooperative
Agreenent in an effort to provide the financial
surety that has been required in the LMFA

As has been indicated by previous
testinmony, the financial surety instruments that
are typically avail able are not very attractive in
terms of cost effectiveness. As M. Boruff

mentioned, a letter of credit is a typical method
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of financial surety and it poses two potenti al
problenms. One is the costs associated with the 1
percent annual fee, and al so the costs associ ated
with tying up collateral. The other problemwth
that type of financial surety is the short term
nature of that instrument. For exanple, a three to
a five year is about the nmaxi numthat a bank will
commit to. What we are trying to acconplish is a
| onger termfinancial surety which would protect

t he taxpayers and the government from an
unnecessary closure cost.

[1l1inois Farm Devel opnent Authority is
authorized in its enabling |legislation to respond
to shortages or unavailability of capital to
encour age orderly and sustained agricultura
production in the state. This is an exanple of a
situation where conmercial instrunents which are
typically available probably are not readily
af f ordabl e and/or do not neet the need that is set
bef ore us.

Thi s proposal suggests having a Counci
of representative organi zations to help direct it.
In addition to that, a menorandum of understandi ng

with the Department of Agriculture would be drafted
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bet ween the Departnent of Ag and the Farm

Devel opnent Authority to discuss each of the
particul ar details as we inplenment this particular
plan. Data that has been presented suggests that
the Iikelihood of abandonnment is a very, very smal
i kelihood, estimated at about one-tenth of one
percent. And the proposal that we have submitted
suggests that an assessnent rate of between 2 and 5
percent represents a safety factor of about 20 to
50 tinmes the likelihood of an abandonnent
occurring. So this nethod provides a very |arge
margi n of protection in ternms of insurance theory,
that is, the likelihood of the event and the anount
of premium if you will, that is being paid into

t he Fund.

The changes fromthe submittal that was
presented at the COctober 14th hearing are
underlined in the docunent that has been presented
and these are, by and large, clarifications and
addi ti onal docunentation or, rather, additiona
definitions relating to some of the questions that
were raised at |ast week's hearing. Particularly,
it defines the renmoval from service as opposed to

abandonnment. There is nore clarifications to help
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address some of the questions raised there.

It al so addresses who can make the
clains, what the procedure is and how that is
done. Additionally, there is a reference to
financial responsibility of the existing owners
and/ or others who may have responsibility. And,
| astly, as has been nentioned, the Fund woul d have
the benefit of a mechanic's |lien as proposed which
woul d al l ow t he Fund an opportunity to recover
nmoni es when property is ultimtely sold. 1In other
words, the nmechanic's lien helps to protect the
Fund agai nst units of |ocal government or other
creditors that may try to benefit fromthe
i nprovenent of the property that the Fund has paid
for.

BOARD MEMBER McFAWN:  Can | interrupt?
VWhen you say the "underlined | anguage,” that is in
t he attachnent nunber one, dated 10-21-97, the
Gover nment - Li vest ock | ndustry Cooperative
Agr eenent ?

MR WORTH  That is correct, yes. That
is the end of ny remarks. | will be glad to answer
qguestions if | can.

HEARI NG OFFI CER KING At this point
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will ask if there are any objections to the
adm ssion as exhibits of either M. Gebhards
witten testinony or the attachment nunber one, the
"Gover nnent - Li vest ock I ndustry Cooperative
Agreenent to Provide Financial Surety for C osure
of Abandoned Livestock Lagoons," draft 10-21-97?
Al right. Hearing none, the testinony
of Mark Gebhards will be admtted as Exhibit Nunber
10, and the draft of the Cooperative Agreement wl|l
be admtted as Exhibit 11
(Wher eupon sai d docunents were
duly marked for purposes of
identification and adm tted
i nto evidence as Hearing
Exhi bits 10 and 11 as of this
date.)
HEARI NG OFFI CER KING Are there any
qgquestions for M. Gebhards or M. Wrth?
Yes, M. Varrington?
MR, WARRI NGTON: Thank you. Either M.
Gebhards or M. Worth could answer this.
In M. Cebhards' testinony on page 4, the
proposal for nunber three, "Criteria for

Decl arati on of Abandoned Livestock Lagoons
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Participating in a Livestock Lagoon O osure Fund."

BOARD MEMBER McFAWN:  Excuse nme. M.
Varrington, maybe we are m ssing sonething but the
docunent | am | ooking at has only three pages.
That woul d be Exhibit 10 that you are referring
to?

MR, WARRI NGTON: | am | ooki ng at Exhibit
10, the comments of M. Gebhards.

BOARD MEMBER McFAWN:  And you said you
wanted us to | ook at page 4?

HEARI NG OFFI CER KING W al so received a

docunent "Comrents of Illinois Pork Producers
Association, |Illinois Beef Association, Illinois
Farm Bureau." |Is this the --

MR WARRI NGTON:  Yes, that's it.

HEARI NG OFFI CER KING  Ckay. That's not
the exhibit that was -- that is not what was
entered as Exhi bit Number 10.

Il will ask M. Cebhards, has this
docunment been filed with the Aerk of the Board?

VR GEBHARDS: W would like to submt
the "Comments of the Illinois Pork Producers
Associ ation, the Illinois Beef Association, and the

Illinois Farm Bureau" as an exhibit. This is a
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nore detailed version of ny testinony. M
testimony was actually a sunmary of that docunent.
So | would like to submit that as well.

HEARI NG OFFI CER KING Ckay. Let's go
off the record for just a second.

(Di scussion off the record.)

HEARI NG OFFI CER KING All right. Back
on the record.

Are there any objections to having this
docunent entered?

Al right. 1 think what we are going to
do is enter this as Exhibit 10A as an attachnment to
M. GCebhards' testinony since it seens to be sort
of a docunentary supplenment to that. So we wll
take this today as Exhibit 10A

(Wher eupon sai d docunent was
duly marked for purposes of
identification and adm tted
into the record as Hearing
Exhi bit 10A as of this date.)

HEARI NG OFFI CER KING  So everyone is
clear, | believe M. Warrington was di scussing page
4 of Exhibit 10A

MR, WARRI NGTON:  Back to page 4 of
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Exhi bit 10A.

BOARD MEMBER MFAWN: | am sorry, M.
V\rri ngton.

MR, WARRI NGTON:  We are tal king about the
criteria for being declared a nuisance by a court
of competent jurisdiction according to the
criteria. Basically, the proposal has either the
[Il1inois Environnental Protection Agency or the
Department having an active role in establishing
that this particular operation is a nuisance. What
about other entities? Wat about, say, state's
attorneys acting on behalf of a county, a county
heal th departnent or, say, municipalities that
m ght be so situated that they m ght have an
interest in declaring a particular facility a
nui sance?

MR, GEBHARDS: M response to that, |
guess, would be that we named the Departnent and
the Illinois Environmental Protection Agency as the
two primary agencies that would nost |ikely be
involved in this. | don't know that we would have
any objection if there were other entities that
canme forth and were involved in declaring that a

nui sance. But we were focusing just primarily on
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the two agenci es.

MR WARRI NGTON:  Ckay. | n Subparagraph
ii, you do have the requirenent that "through due
di I i gence, no owner or operator can be found to be
held legally responsible for the | agoon."” \Whose
diligence would that be? Wuld that be an Illinois
EPA obligation or would it be the Departnment or
would it be the cooperative?

MR, DUNBAR: It would be the Depart nment

because that's what -- | am Dm ght Dunbar. | am
the Il egislative consultant of the Illinois Beef
Associ ation. | prepared that docunent or hel ped

prepare that docunent.
HEARI NG OFFI CER KING Wiy don't we have
the court reporter swear in M. Dunbar
(Wher eupon the wi tness was
sworn by the Notary Public.)
DWI GHT M DUNBAR
havi ng been first duly sworn by the Notary Public,
saith as follows:
MR, DUNBAR: The intent was clearly for
the Departnment of Agriculture to be the one to
declare that it is closed and abandoned and be the

one to start the mechanisns to collect nonies from
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the Fund. And so | think whatever happens in a
court, whoever proceeds, local authority or

what ever, they still have to cone back to the
Departnent for collection on the financial
responsibility. |If that needs to be clarified, we
all need to sit down and do that.

MR WARRINGTON: We are as willing. You
did have both of these requirenents joined by and,
so it seens |ike both occurrences have to happen

MR WORTH  Yes.

MR GEBHARDS: Yes.

MR, WARRI NGTON: | guess ny question is,
assum ng you find soneone that is legally
responsi bl e but not, say, financially able or able
to delay and is unwilling to actually take care of
that? Wat happens to whatever, say, the ability
of either the Departnent or the Agency to abate a
nui sance if someone who is legally responsible is
not financially able or willing to abate that
nui sance?

MR DUNBAR It should be "or." | nean,
that specific case was not discussed, | guess, in

drafting this docunment. So it probably should be

or" or "and/or." | don't know, whatever. But,
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you know, we want to nake sure that -- | think that
the intent as drafters of this we want to nake sure
that we exercise pretty good judgnment and pretty
good investigative procedures to find out that

t hese resources denonstrate a financial
responsibility and, in fact, should pay for sone of
the costs.

MR WARRI NGTON:  Then it would not be
used prematurely to bail out a particul ar
i ndi vi dual .

MR DUNBAR Right.

MR, WARRI NGTON: Thank you. I n paragraph
four you are providing that the Departnment service
and maintain the |lagoon until it is returned to
active use. Could you illustrate for us where the
Departnment has the authority to enter on to
sonmebody' s property and do this kind of service and
mai nt enance for a private entity?

MR DUNBAR It would have to be as a
result of the order.

MR, WARRI NGTON:  Part of the court
order?

MR, DUNBAR: Yes, part of the court

order.
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MR WARRI NGTON:  Al'l right. Thank you.
Then in paragraph five | believe you are stating
that even after a participating producer pays the
percentage of the closure costs into the Fund and
the Fund is called upon to do the closure on behal f
of this producer, will the Fund then seek to get
rei nbursenment for the closure costs fromthe
pr oducer ?

MR, DUNBAR: Right. Recover fromthe
producer or the value of the property.

MR, WARRI NGTON:  That recovery woul d be
[imted to the stated anount of closure costs that
woul d be either in the rule or in a site-specific
cl osure pl an?

MR, DUNBAR: Right, vyes.

MR WARRI NGTON:  If the Fund had to incur
greater costs than specified or allowed in the
cl osure plan, who would make up the difference?

MR DUNBAR | think we have a -- | don't
t hi nk we thought that was necessarily a | ogica
result. Maybe it is, and --

MR, WARRI NGTON: | think ny |ast question
is, the Livestock Managenment Facility Act specifies

five different financial instrunments or
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conbi nations thereof. How would you fit the Fund
into those particul ar cubbyhol es?

VR GEBHARDS: Well, we would be
requesting that this would be a nunber six and the
Fund woul d be added to that Iist.

MR, WARRI NGTON: Have you consi dered
whet her the legislature would have to do that or
whet her the Board woul d have the power to add
anot her category?

MR, DUNBAR | guess ny own persona
reaction, and | can't speak for the Department in
how they would viewit, but the Board probably does
have the authority to adopt rules that el aborate on
what the |aw provides. You know, in a technica
sense you could probably | ook at it as another form
of guarantee or another form of insurance on a
pool ed arrangenent or whatever. You could | ook at
it as one subcategory under several of --

MR WARRINGTON: O a conbi nati on of sone
of those.

MR DUNBAR. O a conbination. But I
t hi nk everybody woul d be on nore secure ground in
explaining to our clientele out there, i.e.

producers, if it is created separately and
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therefore as M. Gebhards has proposed, adopt a new
Section 611 with sonme of those provisions on the
mechani cs of howit is going to work out.

HEARI NG OFFI CER KI NG Does anyone el se
have any questions for any of these gentlenen?

MR, BORUFF: M. King, may | el aborate on
t hat ?

HEARI NG OFFI CER KING  Yes, certainly.

MR, BORUFF: Chet Boruff, Deputy Director
of the Department of Ag.

In discussing this option of potenti al
funds with nenbers of the industry, we |ooked at
Section 17 of the Act, and the first option
avail able is either comercial or private
i nsurance. It was our feeling that, here again,
getting back to ny exanple of the Gain Insurance
Fund, this would be a type of an insurance that
woul d be provided by this trust or this fund and
adm nistered by if we felt it would fall within
that first option

HEARI NG OFFI CER KING  Thank you. All
right. Well, then --

BOARD MEMBER McFAWN: | had sone

guesti ons.
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HEARI NG OFFI CER KING  All right.

BOARD MEMBER McFAWN: | was | ooki ng at
t he | anguage that M. Warrington had focused on. |
was wondering, paragraph three, ii, where it reads,
"through due diligence, no owner or operator can
be found to be held legally responsible for the
[ agoon,” | had two thoughts. One, would the
participants -- what would you think if we del eted

t he | anguage "or operator™ so that you just were
| ooking for the owner, since it is the owner that
nmust provide the financial assurance?

MR GEBHARDS: W woul d concur with
that. We see no reason that -- because in nost
cases the owner is the primary person that you want
to focus on. So that would be fine.

BOARD MEMBER McFAWN:  What woul d you --
okay. Thank you. What would you think if the
Board was to rework or in conjunction with you
gentl enmen, was to rework the | anguage to say that
they were not legally able to provide -- to close
or otherw se maintain the | agoon?

MR WORTH Do you nean financially

abl e?

BOARD MEMBER McFAWN:  Yes.
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MR WORTH | think that's an appropriate
adjustment. That is consistent with what we are
trying to acconplish. W are looking for, A a
responsi ble party who is legally obligated and, B
financially able.

BOARD MEMBER McFAWN:  Thank you.

MR WORTH: Yes, | would concur.

VR, GEBHARDS: Just one comment, if |
m ght, on the operator part. | think, so you know
what our thought process was there, many of the
operations that m ght be contracted operations, for
exanpl e, depending on that financial arrangenment on
how the -- either the facility or the aninals
involved with the facility m ght be owned, | think
our thinking was you nmay have access to an operator
in addition to the owner because they were
contracted to operate that facility. There would
be a primary owner, possibly in state or out of
state, sonewhere else. | believe that was our
t hought process in tal king about an operator. W
woul d have no probl emjust focusing on the owner if
that were the case.

BOARD MEMBER McFAWN:  Ckay.

MR, GEBHARDS: The operator is probably
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not going to be the one ultimately that woul d be
financially legally responsible for the property.

BOARD MEMBER McFAWN: | can see the
benefit trying to tap into the operator, but then
again, it mght dilute your ability to get to the
owner who m ght have deeper pockets.

MR GEBHARDS: Right.

BOARD MEMBER McFAWN:  Thank you. That
does hel p when you tell us your thought process.

I n paragraph four, when you say -- there
is a discussion there that the court may order the
Departnment to service or maintain the |lagoon. |If
the court does so, do you anticipate the funds will
then pay for that service and mai ntenance? It
woul dn't just pay for closure?

MR, GEBHARDS: W would anticipate the
Fund woul d pay for that.

BOARD MEMBER McFAWN: | also, then, in
par agraph five, wonder, where you would by rule be
declaring that it would be a nmechanic's lien
agai nst the property, that would be the Fund -- the
noney due to the Fund, can we do that by rule? You
will have to forgive ne. | amnot that famliar

with nechanic's lien | aw.
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MR WORTH: W think that we can.

BOARD MEMBER McFAWN: It woul d be nice.

MR WORTH  Yes. W have had a coupl e of
attorneys give a prelimnary review of this and
their prelimnary response is, yes, that should
work. \Whether it is actually a nechanic's lien or
if we have to go towards another |egal approach to
that, the intent is the same, that is, the Fund
woul d have and should have a valid lien against the
property for the expenditure that has been nmade for
a closure or even a maintenance item So the
mechanic's |lien appears to be the appropriate
i nstrument because you can -- you are inproving
property whether it is by erecting a structure or
in this case renoving a | agoon, that is perceived
to be an inprovenent of the property and the
mechanic's lien | aws do appear to protect that type
of activity as well.

BOARD MEMBER McFAWN:  Ckay. As your
di scussions with these attorneys proceed and you
get any further insight or legal authority for
that, | would ask that you submt it to the Board
at least by way of public comment, because that

woul d seemcritical if this is the |anguage that
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you are proposing to the Board for adoption.

HEARI NG OFFI CER KING Al right. That's
all we have for you gentlenmen right now Although,
we woul d appreciate it if you could stick around.
We are going to get M. O Connor's testinony and
then take a short break to go over sone of the
papers we have been given. In case we cone up with
some ot her questions, we would like the opportunity
to recall you later.

MR, GEBHARDS: Sure. Thank you.

MR WORTH  Thank you.

MR, DUNBAR: Thank you.

HEARI NG OFFI CER KING  Thank you. W
wi Il have the testinony from Ti m O Connor fromthe
Il'linois Beef Association.

Wul d the court reporter please swear in
M. O Connor.

(Wher eupon the wi tness was
sworn by the Notary Public.)
TI MOTHY L. O CONNOR
havi ng been first duly sworn by the Notary Public,
saith as follows:
MR. O CONNOR:  Thank you. My nane is

Tinmothy L. O Connor. | am enployed as the
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Executive Vice President of the Illinois Beef
Association. The Illinois Beef Association is a
trade associ ation and marketing organization
representing Illinois" 29,000 beef producers

t hrough 60 county, nulti-county and breed affiliate
organi zations and is an affiliate of the Nationa
Cattlenen's Beef Association.

The Illinois Pork Producers Association
the Illinois Beef Association, and the Illinois
Farm Bureau, referred to as Farm G oup, proposed
creation of a Livestock Lagoon C osure Fund, the
Fund, in our prefiled comments to the Illinois
Pol lution Control Board of July 1, 1997. The
II'linois Pork Producers Association, in Richard W
Davi dson's testinmony at the Cctober 14, 1997,
hearing, presented additional details of this
proposal to the Board.

The Farm Group has thoroughly revi ened
the options available to livestock producers to
meet the requirements to establish and maintain
evi dence of financial responsibility for |agoon
closure in Section 17 of the Livestock Managenent
Facilities Act. It is the opinion of the Illinois

Beef Association that this fund is the only option
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avail abl e to producers that will neet both the
requi renents of Section 17 for financi al
responsibility and Section 55(c) of the LMFA for
econom ¢ reasonability.

The cost of guarantees, surety bonds,
letters of credit, and dedicated certificates of
deposit all require the commitnent of |arge | unp
sunms of cash which will substantially and
unnecessarily decrease the net present value of a
producer’'s investrment in a facility. |In absence of
commercially avail abl e i nsurance, the Fund is an
i ndustry sel f-insurance instrunent.

Uilizing the Illinois Farm Devel oprent
Authority as the trustee of the Fund provides for
qual i fi ed professional managenent of the Fund and
efficient use of the State's resources.

Wthin the conmments submitted by the Farm
G oup today we have responded to the observations
and questions raised by the Board at the October
14th hearing. Qur comments provide the detail to
the i ssues of defining Fund participation
decl aration of |agoon abandonnent, servi ce,
mai nt enance and cl osure of an abandoned | agoon

Fund management and distributions fromthe Fund.
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W believe this proposal addresses the needs of the
State and the livestock industry.

Thank you for consideration of ny
comrent s.

HEARI NG OFFI CER KI NG Does anyone have
any questions for M. O Connor?

M. O Connor, was this filed with the
Clerk of the Board?

MR O CONNOR: | just brought it for
testinmony today.

HEARI NG OFFI CER KING Ckay. In that
case, does anyone have objections to the adm ssion
of M. O Connor's testinony as Exhibit 12?

Al right. Hearing none, this will be
Exhibit 12.

(Wher eupon sai d docunent was
duly marked for purposes of
identification and adm tted
i nto evidence as Hearing
Exhi bit 12 as of this date.)

HEARI NG OFFI CER KI NG  Thank you, M.
O Connor.

MR, O CONNOR:  Thank you.

HEARI NG OFFI CER KING At this point, why
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don't we take a break until a quarter to 12:00. W
are going to go over sonme of the papers that have
been handed up, and we will conme back at that point

and see if there is any further questions for

anyone.
Thank you very much, and we w |l be back
at 11:45.
(Wher eupon a short recess was
t aken.)
HEARI NG OFFI CER KING  Board Menber
McFawn has sone questions for M. Gebhards. |If he

could conme back up here, we would appreciate it.
BOARD MEMBER McFAWN. M. Cebhards, thank
you for com ng back.
My questions really have to do with sone
of your testinmony that has to do with the
di sbursenment of nmoney fromthe Fund to the
Departnment. According to your testinony, at |east
the way | understand it, is that once the court has
made its decision that the |agoon has been
abandoned, the Departnment may ask the Authority for
t he amount of noney it needs to either maintain its
service or close the | agoon?

VR, GEBHARDS: Right.
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BOARD MEMBER McFAWN: And it is as sinple
as that? The nere request -- | mean, properly
docunment ed, et cetera?

MR, GEBHARDS: Right, with the proper
docunentation. That's how we envision it.

BOARD MEMBER McFAWN:  Then you al so
testified that the nonies should be deposited in a
financial institution. That deposit should be nade
by the Departnent, you nean, while -- prior to --
while they are waiting to spend the noney?

VR, GEBHARDS: Well, no, we were
referencing it there -- and, Dwight, correct me if
I amwong. M recollection is we were referencing
that those nonies of the Fund woul d be deposited in
accordance with the financial -- the proper
financial instruments. | would see that as the
Authority -- the Farm Devel opnent Authority's
responsibility to do that, since they would be the
cust odi an.

BOARD MEMBER McFAWN: Okay. They are the
cust odi an?

MR GEBHARDS: Yes.

BOARD MEMBER McFAWN:  And then after they

give it to the Departnent, it is up to the
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Departnment to nmake sure that they disburse it
correctly?

MR GEBHARDS: Right.

MR WORTH If | may add to that
di scussion, there may be a little bit of confusion
on how that is intended to work, because | don't
have the answers. | guess | see sone of the sanme
questions. W may need to further clarify that,
exactly how that would work, because Item G on, |
believe it is page 8, tal ks about the Departnent
requesting a pay out fromthe Fund and then it
appears to nme that the Departnment woul d invest that
money. You know, perhaps -- | guess that assunes
t he Departnment needs the noney to effect whatever
work is being done out there.

So there has to be a nethod to get that
money in the Departnent's hands during such tine as
they are actually incurring the expenses. So
think that's why that is suggested that way. The
Department sees that they are going to incur an
expense so they could request paynent, the noney is
transferred into their hands such that they have a
Fund from which to make paynents as the actua

expenses are incurred.
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MR, DUNBAR: Right. Wen there is a
cl eanup i nvol ved.

BOARD MEMBER McFAWN:  Wien there is a
cl osure?

VMR DUNBAR: Wen there is a closure
i nvol ved or a service and mai ntenance. Trying to
preclude having to take that transfer of funds back
t hrough the appropriation process of the CGenera
Assenbly --

BOARD MEMBER McFAWN: Ch, | see.

MR, DUNBAR: -- on a cost-by-cost basis.
So if you hire a contractor to cone in and do work,
bef ore you can ever cut a check for that
contractor, you have to go back through the
appropriations process. W are trying to provide
enough protection along the way so that we don't
necessarily have to go through on a case-by-case
appropriati on basis.

BOARD MEMBER McFAWN.  Ch, | see. So this
nmoney woul d not becone the Departnment’'s noney, it
woul d i nstead be set aside?

MR WORTH: That is correct. There may
be sone other ways that we can acconplish the

intent here that would be perhaps a little |ess
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have this abandoned facility and all these things
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have happened, we are now ready to inplenent the

cl osure, we need access to "X'

do this closure, it is ny understanding that the

Council that is created in this docunent woul d

actually have to authorize that expenditure of

nmoney. So in other words,

it is a $100, 000. 00 anount

t hey woul d say, okay,

MR, DUNBAR: Approve the plan and

aut hori ze the expenditure.
anyway. | don't know whet

| anguage.

That was the intent,

her it is clear

in the

MR WORTH So there is an additiona

step. The Departnent nakes the request.

The

Council has to review and approve the request.

Then the Authority woul d,

at that

poi nt,
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f unds.

BOARD MEMBER McFAWN:  What

and the Authority disagreed with the Departnent?

How woul d t he di sagreenent

trying to see how this works.

be resolved? | amjust

In commerci al

i nsurance you know the routes, and | am not sure

know t he route through this so-called private

i nsur ance.

MR CGEBHARDS: |

guess we di

dn't really

identify a specific procedure for that.

that they woul dn't

BOARD MEMBER McFAVN:  Ckay.

MR DUNBAR  Yes.

be at odds.

| guess our hope was

But that is not

al ways guar ant eed when you have peopl e invol ved.

under st and t hat .

BOARD MEMBER McFAWN:

MR DUNBAR: Yes

, and noney.

BOARD MEMBER McFAVWN: Wl |

Peopl e and noney.

do give that

some thought and see if you can give the Board an

answer. | amnot trying to create another | ayer,

but

what

it

I am wondering if that

is not a concern and

happens when you have a di sagreenment, how is

resol ved. Maybe the Departnment w ns.

MR, DUNBAR: There are sonme existing
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entities, advisory councils to the Departnent of
Agricultural for other purposes such as the Board
of Livestock Advisors. You know, maybe they can be
an arbitration in case there was a difference.

BOARD MEMBER McFAWN:  How does this work
t hrough the grain fund? Although the Department is
in full control of that, isn't it?

MR, BORUFF: Not really in full control
W& have control over the pool of assets that we
develop fromthe |iquidation of the grain assets,
but if the Fund then has to pay additional, we
actually have to go and get the approval of the
G ain Insurance Fund Board of Directors that |
mentioned earlier in nmy testinmony. So they would
approve any di sbursenents that we make fromthe
Fund.

BOARD MEMBER McFAWN:  And if you have
di sagreenments what happens?

MR BORUFF: | don't recall an incident
where there have been di sagreenments. All actions
by the Board are taken up to a vote, and so they do
vote on their actions.

BOARD MEMBER McFAWN:  Ckay.

MR, BORUFF: | can't recall an instance
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where that has been a probl em

BOARD MEMBER McFAWN:  (Ckay. So you have
successfully accessed the Grain Fund?

MR, BORUFF: Oh, yes, quite frequently.
| mght nention, too, that the process that the
gentl eman here just described is very consistent in
the way we woul d adm nister |iquidation under the
G ain I nsurance Fund.

BOARD MEMBER McFAWN:  Al'l right. Thank
you M. Gebhards and M. Boruff.

HEARI NG OFFI CER KING | believe Board
Menber Fl emal had sone questions for M. Boruff.

BOARD MEMBER FLEMAL: Thanks, Chet. The
area | would like to explore just for alittle
while is the issue of including freeboard in the
vol ume cal culation. To begin with, could you just
review for us the Departnment's rationale in
i ncl udi ng freeboard?

MR, BORUFF: Ckay. We |ooked upon the
rationale of freeboard as a worse case scenario.
Because in an instance where you mght trigger
financial responsibility, there is a strong
i kelihood that the operation has not been

mai ntai ned as well as it should have been prior to
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that point in tine. Mre than likely, punping had
ceased along the route, and so you have a | agoon
now t hat has essentially gotten full. No one has
been punping it out and that kind of thing.

So we | ooked at the worse case scenari o,
and that being the case that it is level full to
the brim So that's why we took the entire vol une
into our consideration. Two things to consider
there. It is the worse case scenario. The other
thing is that in a situation like that, nuch of
that material in that freeboard and the entire
vol umre of the lagoon is a very liquid, alnost
essentially water, with a very | ow anal ysis.

So that we felt very confortabl e when we
| ooked at our pumnping and sl udge renoval costs, as
were outlined in that docunent, that they also
refl ected very worse case scenarios. W felt that
we had, | guess you m ght say, sone freeboard of
our own built in there in ternms of the cost
anal ysi s.

BOARD MEMBER FLEMAL: | have a genera
concern that nmuch of what we have done in these
proceedi ngs has wor ked towards nmaking or providing

a disincentive to use | agoons, in part because we
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are regul ating those as opposed to ot her kinds of
wast e managenent facilities. M concern here is
that are we perhaps addi ng an additiona

di sincentive to use either |agoons at all or

per haps engi neer a | agoon to sone | evel beyond the
m ni mum requi red by the regul ations by including
freeboard.

For exanple, our regulations now require
for a large lagoon that you maintain two feet of
freeboard. If |, as a producer, decide that, for
what ever reason, | want three feet around m ne, am
| being penalized for addi ng what m ght be
somet hi ng which i s an additional environnenta
saf eguar d?

MR, BORUFF: | believe you bring up a
very good point there. W need to make sure that
the regul ations don't provide a disincentive in al
t he regul ati ons we have di scussed relative to
| agoons, because even though the use of |ivestock
wast e | agoons has gotten a rather poor inmage in the
press at times, if they are well constructed and
wel I managed they can be a very, very good
alternative and a very environnentally sound

alternative for livestock producers to use

84

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

So you bring up a good point. W want to
make sure that we don't provide a disincentive.
That same thought process, | believe, was used as
the rules and the Act itself were being devel oped
to make sure that producers were not penalized when
t hey choose to oversize | agoons. Because we do
know t hat as a | agoon size increases, the
i kelihood for odor and that type of thing
di m ni shes, and that can be good nanagenent to
oversi ze a lagoon. So along that sane |ine of
t hought, you do bring up a good point in terns of
voluntarily additional freeboard, it would not be a
penalty to provide that, as well.

BOARD MEMBER FLEMAL: | ndeed so. Perhaps
you and ot her people who mght wish to -- m ght
| ook at how the concern regardi ng freeboard that
you express initially as a Departnent's
justification for including freeboard can be nel ded
wi th something that wouldn't act as a disincentive
for the over-sizing or extra freeboard
requi renents.

MR, BORUFF: You bring up a good --

BOARD MEMBER FLEMAL: Perhaps it m ght

rel ate somehow to not including in the cal cul ations
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t hat anount of freeboard that m ght be voluntarily
added in excess of that required by the

regul ation. | don't know whether that does work.
That is just a thought.

MR, BORUFF: That's a good point. W
wi Il take that under consideration and see how we
m ght handl e that.

BOARD MEMBER FLEMAL: The use of vol une
itself is, obviously, as opposed to sizing |agoons
based upon avenues, because the Act requires us to
consi der volune as the determ nate, correct?

VMR BORUFF: That's correct. It
specifically states that the responsibility will be
determ ned by the volunonetric capacity of the
| agoon.

BOARD MEMBER FLEMAL: Al right.

BOARD MEMBER McFAWN: | thought your
comments about the risks were interesting, though
Even t hough the freeboard nmight be provided as
extra safety it mght then, in turn, be abused, so
t hen who shoul d bear that risk, should it be
factored into the cost estimate or not. So it is a
difficult issue and we | ook forward to your

conment s.
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MR BORUFF: It is very difficult and you
bot h have brought very good coments regardi ng
t hem

HEARI NG OFFI CER KING  All right. If
that's all of the questions everyone has for the
Wi t nesses today, then | believe that we are done
with what we need to do.

The public coment period in this mtter
is going to remain open until Decenber 5th. | wll
issue a Hearing Oficer Order that will get served
on -- | assune that everyone here today is probably
on the notice and/or service list. So that will go
out and you will get a witten copy of that.

In case anyone is here who is not on the
service or notice list, there are sign up sheets on
the table in back, so feel free to sign up and you
can get copies of docunents that are filed and
orders that are issued in this case.

O her than that, | would like to thank
everyone who has participated. W are very
grateful for all of your coments, and hopeful ly we
wi || have sonmething for you in the fairly near
future.

BOARD MEMBER McFAWN:  Just for those of
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you that are not maybe that famliar with the Board
rul emaki ng process, it is part of our rules that we
have this public comment period at the close of our
public hearings. So we will -- that's why M. King
has established the public comment period. We wll
| ook at your testinony, your exhibits, what public
comments we receive until Decenber 5th. At that
time the Board woul d take all of that under
consi derati on and hopefully shortly thereafter,
dependi ng on the other demands on the board menbers
and the staff time, go forward with a first notice
pr oposal

As you probably all are aware from maybe
your experience with other rul emakings before the
Board, we then go through another public coment
period. It is then after that that we adopt the
second notice version of the proposed rules which
we send to the Joint Cormittee, and after the Joint
Committee hopefully issues its notice of no
objection, that is when we adopt the rules as
final

So, unfortunately, the public coment
peri od does build in delays, but those are very

valid -- it is a very valid reason for del ays, but
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we will keep this noving as quickly as we can.

| thank you on behalf of the Board as
wel | for com ng today and | ast week in Chicago and
gi ving us such good testinony on this very limted
i ssue but very difficult issue, as the draft
agreements denonstrate. Thank you.

HEARI NG OFFI CER KI NG  Thank you very
much. That concludes this hearing.

(Exhibits 1 through 12 retained

by Hearing O ficer King.)
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STATE OF ILLINO'S )
) SS
COUNTY OF MONTGOMERY)

CERTI FI CATE

I, DARLENE M N EMEYER, a Notary Public
in and for the County of Mntgonery, State of
I1linois, DO HEREBY CERTIFY that the foregoing 89
pages conprise a true, conplete and correct
transcript of the proceedings held on the 21st of
Cct ober A.D., 1997, at the Municipal Building,
Springfield, Illinois, in the matter of: Livestock
Wast e Regul ations, 35 Illinois Admnistrative Code
506, in proceedings held before the Honorable
Charles A King, Hearing Oficer, and recorded in
machi ne shorthand by ne.

I N WTNESS WHEREOF | have hereunto set ny
hand and affixed nmy Notarial Seal this 30th day of

Cctober A.D., 1997.

Not ary Public and
Certified Shorthand Reporter and
Regi st ered Prof essi onal Reporter

CSR License No. 084-003677
My Conmi ssion Expires: 03-02-99
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