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BEFORE THE | LLI NO'S POLLUTI ON CONTROL BOARD
VOLUME |

IN THE MATTER OF:

|
LI VESTOCK WASTE REGULATI ONS ) R97-15B
35 ILL. ADM CODE 506 ) ( RULEMAKI NG)

The following is a transcript of a
rul emaki ng hearing held in the above-entitled

matter taken stenographically by LISA H BREl TER

CSR, RPR, CRR, a notary public within and for the

County of DuPage and State of Illinois before
CHARLES A. KING Hearing Oficer, at the Janes
Thonpson Center, Room 9-040, 100 West Randol ph
Street, Chicago, Cook County, Illinois, on the
14t h day of COctober 1997 commencing at 10: 15

o'clock a.m
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HEARI NG OFFI CER KING This is the first
public hearing in rul emaki ng proceedi ng R97-15,
docket B, Livestock Waste Regul ati ons, and docket
B deals with financial assurance requirenents.
Thi s hearing concerns only the financial assurance
requi renents so other aspects of the |ivestock
facilities rules are not the subject of this
heari ng.

There are some ot her proceedi ngs
pendi ng dealing with certain other aspects of
that. If you' d like sone information about that,
see one of us during the break or after the
hearing, but all we are going to be taking
testimony on and di scussing this norning i s going
to be the financial responsibility requirenents.

I"'mCharles King. |1'mthe Hearing
Oficer inthis matter. Also here this norning
are board nenber Marili MFawn.

M5. MC FAWN:  Good nor ni ng.

HEARI NG OFFI CER KING  And Anand Rao
fromthe Pollution Control Board's technical unit.

M5. MC FAWN. | would just interject
here before we get any further, Dr. Flemal would

have joined us today but sone other business of

L. A REPORTING - (312) 419-9292
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the Board kept him fromjoining us.
HEARI NG OFFI CER KING Al'so here this

norni ng are Board attorneys Audrey Lozuk-Law ess,

Anmy Moran Felton and John Kinttle, K- 1-NT-T-L-E

This is the first hearing in this proceedi ng.

This is based on a proposal that was filed July

22nd by the Illinois Departnent of Agriculture.

On August 21st, the Board accepted the proposal

and there will be one other hearing on this matter

next week on the 21st in Springfield.

At the back of the roomon the table
are signup sheets for the notice and service
lists. If you sign up to be on the notice list,
you receive all the Board orders that are issued
in this rul emaking proceeding. |If you are on the
service list, you receive all the pleadings and
prefiled testinmony. 1In addition you nmust serve
everything you file to everyone on the service
list.

If you have any questions about which
list you mght want to be on, you can see one of
us at break. There are also copies of sone of the
docunents that have already been filed in this

case on the table back there if you don't have

L. A REPORTING - (312) 419-9292
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t hem al r eady.

The Board received prefiled testinony
fromthe Department of Agriculture for this
hearing. W're going to begin with the Departnent
of Agriculture's testinony, and then we'll allow
for questioning of their w tnesses, and after
that, we'll allow other persons who wish to
testify who did not prefile testinmony for the
hearing to the extent that we have tine.

W' ve heard this norning fromRi chard
Davi dson and David Wrth fromthe Pork Producers
and the Illinois Farm Devel opment Aut hority who
indicated they wish to testify. |Is there anyone
el se here today who wi shes to testify at this
hearing or would like to?

(No response.)

M5. MC FAWN. Before we begin, |I would
just welcone you all. As M. King described, this
is a pretty limted rul emaking having to do with
just financial assurance of closure of |ivestock
wast e | agoons. W | ook forward to your testinony.
Wth that, | et us begin.

HEARI NG OFFI CER KING Al right. So

we'll start with the Department of Agriculture.

L. A REPORTING - (312) 419-9292
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MR BORUFF: 1'll be offering the
testi nmony.

HEARI NG OFFI CER KING  State your nane
for the court reporter.

MR, BORUFF: M nane is Chet Boruff.

" mdeputy director of the Illinois Departnent of
Agricul ture.

M5. MC FAWN.  And with you today?

MR BORUFF: | have Scott Frank and
Warren CGoetsch, both enpl oyed by the Departnent of
Agriculture. W' ve worked quite extensively with
t he program managed by the |ivestock facilities --

HEARI NG OFFI CER KING | would ask the
court reporter to swear the w tnesses.

(Wtnesses sworn.)

MR, BORUFF: Good norning. As |
mentioned, my name is Chet Boruff, and we have
prefiled testinony with the Board, and rather than
read that into the record, | just thought 1'd give
sone brief remarks on it.

In ny position as deputy director, |'m
responsi ble for the admnistration of the natura
resource and ag regul atory progranms and such that

we have becone responsible for the provisions of

L. A REPORTING - (312) 419-9292
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t he Livestock Managenment Facilities Act. [Illinois
has | ong been recogni zed as one of the | eading
livestock feed suppliers. Wth a strong narket
and wel | devel oped infrastructure, the Illinois
livestock industry has been a major contributor to
the state's overall econony.

The livestock industry is continuing to
undergo maj or changes in structure due to econonic
and marketing forces which are not unique to our
state here in Illinois. As a result, it has been
common for many operations to expand, specialize
and invest in capital intensive production units
in recent years. The livestock industry has been
faced with chall enges regardi ng market structure,
access to capital, a limted supply of trained
enpl oyees and i ncreased regul ati ons.

In many cases, in Illinois as well as
other states, traditional and | ong established
producers have chosen to exit the livestock
busi ness rather than to address the chall enges as
I've nentioned above. During the discussions
regardi ng the Livestock Managenment Facilities Act,
many citizens expressed concerns over the possible

negative inpacts |large volunes of manure m ght

L. A REPORTING - (312) 419-9292
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have on soil, water and air resources. As a
result, the Livestock Managenent Facilities Act
was devel oped and signed into | aw on May 21st of
1996.

Section 17 of the Act requires the
owners of new or nodified | agoons registered under
the provisions of the act to establish and
mai ntain financial responsibility to provide for
the cl osure of |agoons and the proper disposal of
their contents when a | agoon is renmoved from
servi ce.

Al so, the Act went on to require the --
and then stated that the | evel of surety based
upon the volunetric capacity of the lagoon is to
be determ ned by rule, which is the purpose of
this docket and rul emaki ng. The proposal which we
have set forth lays out a sinple procedure
determining the level of surety required to
establish the financial responsibility.

The volunetric capacity of the |agoon
in cubic feet is to be nultiplied by a cost factor
to determine the I evel of surety. This capacity
is to include the free board volunme since in a

wor st case scenario, the entire capacity of the

L. A REPORTING - (312) 419-9292
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| agoon woul d be filled. The cost factor is a rate
per cubic foot of l[agoon volume. This rate is to
i ncl ude the cost of the renoval and application or
di sposal of |agoon contents, sludge, m ninum
six-inch soil liner, nmonitoring wells and ot her
appurtenances as outlined in the | agoon closure
regul ati ons.

No two facilities will be identical
Thus, extrene variation nmay exist in the anount of
t he I agoon contents and other itenms that mnust be
properly disposed of. The initial cost factor of
10 cents per cubic foot of |agoon volunme has been
included in this proposal and is based on
estimates from firnms engaged in contract manure
punpi ng and application and earth novi ng.

It is possible that the total cost of
manure renoval and | agoon cl osure may be hi gher
than the cost factor which we have proposed.
However, the manure in the |agoon does have
nutrient value for crop production, and sone
cl osure costs could be recovered by the sale of
manure. Furthernore, the [and on which the | agoon
and livestock facility is situated would have

val ue on the nmarket, and proceeds can be applied

L. A REPORTING - (312) 419-9292
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to closure costs.

The devel opnent and i npl enent ati on of
financial responsibility rules could have maj or
effects on livestock production in Illinois. The
use of | agoons for waste storage is a cost
effective method of handling |ivestock manure.
Dramatically increasing the costs for new | agoon
construction in addition to the new regul ati ons
may further alter the waste storage preferences of
producers and could result in the use of |ess
efficient and environnental |y responsi bl e system
adopti on.

As was nentioned in previous hearings,
farnmers are price takers and not price nmakers due
to the market conditions and the nature of
livestock and crop production. The American
consumer demands a quality food product at an
af fordable price. GCenerally farmers do not have
the ability to pass along their increased costs of
production to the consuner.

As such, the adopted rules need to be
fair in its approach and econonically reasonabl e
inits inplenentation. That concludes ny remarks

that I would like for today. |If you have any

L. A REPORTING - (312) 419-9292
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guestions, we would be pleased to try to answer
t hem

M5. MC FAWN. Thank you, M. Boruff.

HEARI NG OFFI CER KING  Are either of the
ot her gentlenen here going to offer any testinony?

MR, BORUFF: No testinobny, but they're
avai | abl e for questions that m ght conme up.

HEARI NG OFFI CER KING M. Rao, you have
some questions. Does anyone in the audi ence have
any questions for the Departnent of Agriculture?

MR, WARRI NGTON: Thank you. My nane is
Ri chard Warrington. |'m associate counsel with
the Illinois Environmental Protection Agency, and
we do have two questions for M. Boruff to flesh
out the record of their proposal before the Board.

| guess the first one is that when
you' re tal king about the cost factor in order to
cal cul ate the required anmount of financial
assurance, you're saying that it's based on
estimates fromfirnms engaged in contract manure
punpi ng and application. Could you expand a
l[ittle bit on what firnms were contacted, what kind
of questions it asked and how many. W're trying

to get an idea of the depth and the range of

L. A REPORTING - (312) 419-9292
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various cost estimates that might -- you m ght
have found out there.

MR BORUFF: Sure. Well, as | nentioned
in the testinmony, no two sites are going to be
identical, and al so those costs can vary from one
end of the state to the other, but we did try to
contract firnms that were in the business of
several different aspects. W talked to firms
that specialize in earth nmoving, noving the actua
soil that would be involved in the bernms and that
ki nd of thing.

We had conpanies -- there is one by the
nane of Metro Ag. W talked to an engi neering
firmcalled CM& T. W also talked to the
[I'linois Department of Transportation. Even
t hough they woul dn't be involved with the actua
closing of a lagoon like this, they would have
i nformati on regardi ng cost connected wth
construction or nmoving of soil and that type of
t hi ng.

We talked to a firm Agriwaste
(phonetic), which was involved in renoval and
punpi ng of the liquid contents and the sludge. So

we tried to cover the different portions of a

L. A REPORTING - (312) 419-9292
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closure activity that we could foresee.

MR, WARRI NGTON: Thank you. One of the
scenarios | think you raised is that the cost to
renedi ate one of these | agoons m ght be 10 cents
or possibly nore per cubic feet, and we're
wonderi ng how woul d you see the scenario
developing that if it actually did cost nore to
renedi ate a | agoon than was available in the
various financial assurance docunents posted by
t he | andowner, who would wi nd up paying the
di fference and how?

MR BORUFF: Well, as | nmentioned in ny
testinmony, there would be sonme value fromthe
contents of the lagoon. There also may be sone
value of the land itself, and when the Cenera
Assenbly was debating this aspect of the Act,
their concern was in order to protect local as in
this case county nunicipalities or county
government that may ultimately end up with the
ownership of these sites through a series of
processes, | guess, were through a tax sale of the
county or lack of a tax sale that the county cane
up with the ownership.

So if there were additional costs

L. A REPORTING - (312) 419-9292
14



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

i nvol ved, then it would be the responsibility of
the owner, but the hope is and the intent is that
the cost of the property and the contents m ght
of fset sone of those expenses. Plus it's hard to
estimate at this point in tinme exactly what woul d
be the closure costs.

MR, WARRI NGTON:  Perhaps do you have any
i ke data as to how nuch this accumul ated manure
or sludge m ght be worth or how rmuch it m ght cost
to apply it?

MR BORUFF: At this point in time, |
woul dn't have a val ue based on sone type of
volunetric analysis. | wouldn't have that right
now.

MR, WARRI NGTON: Do you see any
aut hority probl ens about being able to take what
woul d be sonebody else's manure and selling it to
recoup costs?

VR BORUFF: Well, | would assune that
because the property itself has gone back to the
owner shi p of |ocal governnent, then the contents
of the lagoon as well would belong to the
authority or |ocal |andowner to |iquidate.

M5. MC FAWN: Can | just ask a question

L. A REPORTING - (312) 419-9292
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VWhat if the land didn't go to the |oca
government? Then M. Warrington's question would
be then who woul d be authorized to go forward and
sell the manure or sell the land? Wuld that be
accurate, M. Warrington?

MR, WARRI NGTON:  That's anot her
scenario, if the Board adopted rules that didn't
rely upon a unit of governnment on taking title.

MR, BORUFF: Well, at that point in
time, it would still be like the -- like in one
case, it would be the original owner of the
property would be liable for the cleanup costs and
take responsibility.

If in fact they had turned over title
to a |l ender, maybe through a bankruptcy or
sonmething like that, it would becone then the
responsibility of the title holder of the |and,
but it seens as though when General Assenbly was
di scussing this, the intent of the Act was to nake
sure that when that title passed ultimately, if it
did to a local unit of governnment, that the
financial responsibility would relieve them of the
cost of cleanup and cl osure.

MR RAO. Wich section of the Livestock

L. A REPORTING - (312) 419-9292
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Managenent Facilities Act are you referring to?

MR BORUFF: It's Section 17 of the Act
called financial responsibility.

M5. MC FAWN. This is the section of the
Act -- this is where the legislature has the
intention of the land going to the local unit of
gover nnent .

MR, BORUFF: During the discussion of
the legislative process, this is where it was
di scussed at this point in tinme. This discussion
reflected that concern when it canme to the Cenera
Assenbl y.

MR RAO Wuld it be possible for you
to provide us the legislative history you're
referring to?

MR, BORUFF: We could attenpt to do
t hat, yes.

MR, RAO One of ny questions to you was
what was the rationale for including insurer
liability to transfer of property to unit of |oca
governnment so it would be hel pful

MR BORUFF:  Ckay.

MR, WARRI NGTON:  Just a few nore. (oing

to the question of how this financial assurance

L. A REPORTING - (312) 419-9292
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woul d i ncrease the cost of |agoon construction for
the operator, | believe on page 4, second
par agraph, you estimated that it m ght cost
anot her $200, 000 on top of the otherw se | agoon
construction cost.

Is that estinmate based on having the
producer |ike deposit an additional $200,000 in a
savi ngs deposit or letter of credit type account,
or is that just like the cost of an insurance
policy or cost of a letter of credit?

MR BORUFF: It was based on the tie-up
of funds at that anount.

MR WARRINGTON:  So | would actual ly
physically have to put that nuch in cash?

MR BORUFF: If in fact they chose to
use a CD or letter of credit, they would be tying
up either funds and the associated costs with
t hat .

MR, WARRI NGTON:  And lastly, | guess the
qguestion that we're tal king about that these
i ncreased costs on the producers would potentially
force theminto using less efficient and
environnental |y responsi bl e systens.

Could you sort of like tell us what

L. A REPORTING - (312) 419-9292
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those | ess responsive or |less environnentally safe
systems m ght be?

MR, BORUFF: There may be instances when
the use of a | agoon would be the proper choice for
a producer to make in terns of |ength of storage
and storage capacity and that type of thing where
they mght be forced into going to a pit or sonme
type of above-ground structure. They mght be
faced with having | ess storage capacity, and so
there may be certain climtic conditions which
woul d cause themto have difficulty in disposing
of those wastes.

| guess the inportant thing to note
here is that if in fact the cost of this
regul ati on woul d make | agoons unaccept abl e, we
just lost one of several good options that the
producer m ght want to consider

MR, WARRI NGTON:  And maybe just to
follow up on a question from M. MFawn, have you
consi dered options rather than having a unit of
| ocal governnent take over the property and
performthe renedi ati on?

MR, BORUFF: Could you clarify.

t hought in ny response, it might be a | ender or an

L. A REPORTING - (312) 419-9292
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owner or maybe a subsequent buyer of the property,
that they would be liable for the contents and the
| agoon itself and the property.

MR, WARRI NGTON:  But under your
proposal, doesn't the liability remain ineffective
until an actual unit of |ocal governnent took over
the property? M question is that if, say, a
| ender or, say, a subsequent purchaser wanted to
purchase the property or maybe change the use and
do sone short termrenedi ation, those funds
woul dn't be accessi ble to hi mbecause they woul d
still be waiting for the participation of a unit
of governnent.

Wul d you see that might be like an
i npedi ment in, say, the transfer of the property
or the satisfaction of the I ender or the return of
that facility to production?

MR BORUFF: As | nentioned earlier, the
rules reflect what we felt was follow ng the
| egislative intent of the Act as we worked through
t he process and knew what the intent to be.

MR, WARRI NGTON:  Thank you.

HEARI NG OFFI CER KING M. Rao, you have

some questions. No one else in the audi ence has

L. A REPORTING - (312) 419-9292
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any questions?

MR O CONNOR M nane is Tim O Connor.
" mexecutive vice president of the Illinois Beef
Association. 1'd like to ask M. Boruff did the
Departnment investigate the availability of
commer ci al insurance for producers to post
financial responsibility?

MR BORUFF: Yes, we did. The Act |ays
out five options that a producer mght | ook at.
One woul d be commercial or private insurance. A
second woul d be a guarantee. A third would be a
surety bond. The fourth mght be a letter of
credit, or a fifth would be a certificate of
deposit or designated savings account.

In terms of the private insurance
ei ther comrercial or private insurance and al so
the surety bonds, we had found that there really
is not that type of instrunent available to
producers in the marketplace. There is sone
conpani es that have considered -- sone
organi zations are | ooking into those types of
bonds or guarantees, but at this point in tine, to
our know edge, none are available. So the

realistic option for a producer to use at this

L. A REPORTING - (312) 419-9292
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point in time would be the use of sone type of a
letter of credit or a certificate of deposit, a
cash instrunent |ike that.

MR, O CONNOR:  Thank you.

HEARI NG OFFI CER KI NG Does anyone el se
have any questions? M  Rao.

MR, RAO Followi ng up on M. O Connor's
guestion, are you aware of any other instrunents
or mechani snms that may be used ot her than those
listed in the Act for providing financial
assurance?

MR BORUFF: |'mnot aware of any. |
know t hat maybe in subsequent testinony, it may
conme up that the Illinois Farm Devel opnent
Authority is considering offering some type of an
instrument along the Iine of a guarantee, |
bel i eve, that m ght be available to producers, but
to ny knowl edge at this point in tinme, there would
be no other instrunments other than what's outlined
within the Act.

MR RAO And do the rules as proposed,
do they allow a | agoon owner to utilize any ot her
i nstruments other than those |isted?

MR, BORUFF: | believe that they would

L. A REPORTING - (312) 419-9292
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allow flexibility as long as the producer could
prove that there was a long termprotection, a
long termfinancial responsibility.

MR. RAO Does the proposed regul ations
allow the I evel of surety upon closure -- let's
see, and |I'mtal king about the multiple stage
| agoons where they have nore than one | agoon in
t he system

MR, BORUFF:  Uh- huh.

MR RAO And in such a case, would the
proposed rules require the level of surety would
be cal cul ated on the basis of the entire volune of
the system or each individual |agoon?

MR, BORUFF: Yes, the entire system
woul d be used as one single livestock waste

handling facility, and as such, the coverage woul d

be based on the volune of the entire facility. |If
it's a tw or three-cell |agoon system it would
apply to all in total

MR, RAO In case one of the lagoons in
the systemis closed, will the rules allowthe
| evel of surety to be revised as |ess volunme? |If
they decide to close one of the stages in the

| agoon for whatever reasons, will the rule allow

L. A REPORTING - (312) 419-9292
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themto revise their |evel of surety?

MR, BORUFF: | can't honestly say at
this point in tine whether they would or not.

M5. MC FAWN. Before you nove on,

M. Rao, does the Departnment have any thoughts on
t hat, whether that should be part of the rules or
shoul d not be?

MR BORUFF: Let ne refer back to our
proposal , Section 506.603, talking about the I|evel
of surety, and there's a volunetric factor in
there, and so it woul d appear that we should be
able to have sonme flexibility there as the vol une
woul d change plus or m nus dependi ng on
nodi fications to the structure, that we should be
abl e to change that based on that factor because
we do tal k about in there both constructed and
nodi fi ed | agoons.

M5. MC FAWN: That neans you believe
that the rule should take into account if a system
i s downsi zed?

MR BORUFF: Yes, | think the rule
shoul d take that into account, both downsized or
expanded, but to be reflective of the new vol une.

MR. RAO Regarding the proposed cost
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factor under Section 506.603(c), the cost factor
effective up to Decenber 31st, 2002, this 10 cents
per cubic foot of |agoon volume --

MR BORUFF: Correct.

MR, RAO -- this figure is
significantly different than the cost estimte
presented by the Illinois Pork Producers.

Coul d you expl ain how you det erm ned
this cost factor by breaking down the costs in
terms of the factors in the closure for the
| agoon?

MR BORUFF: \Well, as | nentioned
earlier, we |ooked at a variety of different firnms
that deal with the different aspects of this, and
what we found in sone cases, one firmcouldn't
take all the different aspects of a closure
activity.

Some would work with the actual noving
of the earth. Qhers would work with the sl udge
renoval. Qhers mght work with the punping costs
associated with it and that type of thing. But it
was our feeling based on the estimtes we received
that 10 cents per cubic foot of volume was a

reasonabl e and realistic cost factor to use.
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MR, RAO Wen you were getting this
i nformation about the cost estinmates from
different firms that you contacted, did you get
cost in terns of each of the five or six factors
that you listed in your testinony that affected
cl osure of the | agoon?

Did you get cost data for each one of
those factors |ike how much it would take to punp
and apply the waste fromthe | agoon and how much
it would take to cost a closed and nonitored wel | ?
Such information did you get fromthose firns, and
if so, would it be possible for you to provide the
Board with the cost estinmates?

MR BORUFF: Yes, we did. In answer to
your question, we did ask for those specific
points along the route. In sonme cases firnms woul d
gi ve us a range because of the fact that, as |
mentioned earlier, every situation is different in
terns of location in the state, proximty to maybe
t he conpany's base of operations, whatever, but we
were given ranges based on wherever it m ght be.
So yes, | will try to provide you with that
i nformation.

MR, RAO That can be hel pful.
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M5. MC FAWN. Has the Departnent ever
t hought of using like a consultant or even
i nternal resources to conbi ne an exanpl e? WMaybe
take the information you received on earth nmoving
and couple it with the informati on you m ght --
you m ght receive on the cost of applying the
waste at the bottom of the | agoon and maki ng an
exanpl e package? You said that they supplied you
wi th individual information.

MR, BORUFF: And we put that together
Internally we cane up with that in order to cone
up with the 10 cents.

M5. MC FAWN: It would be very hel pful
to the Board to see that analysis, maybe have
someone testify about how you arrived at the 10
cents with the dollars and figures and that type
of thing. Maybe you could consider that for next
week' s.

MR BORUFF: Ckay, thank you.

MR RAO Gven that you just stated
that there's a large variation in the closure
costs between each facility because they're
different in the way they're operated or

constructed, would it be reasonable to get a cost
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systemlike a site specific cost systemin from
each facility, what would be their closure costs,
rat her than having a cost factor which is not
truly reflective of each site?

MR, BORUFF: Uh-huh. Qur approach in
doing this was to cone up with sonething -- first
of all, it's inportant, | think, to realize that
the situation that's outlined within this section
to try to cover, to our know edge, has not
exhibited or presented itself in the state of
[I1inois.

Now, there may be sone facilities that
are not currently in use, but to go to this extent
to where one would be closed at the expense of a
| ocal unit of governnent has never been -- to our
know edge in this state has not occurred. So our
approach was to come up with something that was
reasonabl e that the industry could in advance, as
they were determ ni ng whether or not to use a
| agoon on site, the producer or potential builder
woul d have an idea of the capacity of the | agoon
and they could factor that in up front.

So that's why we tried to cone up with

somet hing that was somewhat easier to use in terns
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of being able to plug that factor in up front. So
we chose to take this approach instead of a site
speci fic approach.

MR RAO Wuld it be acceptable to the
Departnent if the owner of a | agoon wants to do it
on a site specific basis and provide a cost
estimate based on site specific factors as an
alternative to what's being proposed?

MR, BORUFF: That may be possible, but
al so, we have to | ook back at the |egislation
itself which says that the level of surety will be
determ ned by rule and based upon the vol unetric
capacity of the lagoon. So that the Act itself
doesn't specify any site specific determ nation of
the rate. It just sinply refers to volunetric
capacity.

MR. RAO How about if that site
specific estimate is still based on volunetric
capacity, do they cone up with an alternative
estimate based on your |agoon vol une?

MR, BORUFF: Are you suggesting then
that some type of a factor be used for different
types of sites that would be plugged in to the --

MR RAO If an owner or operator feels
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that certain site specific factors will change
their cost estimte, not the one that's been
proposed here. |'mjust asking.

MR BORUFF: It may be sonmething to be
considered. It mght be.

M5. MC FAWN: Has the Departnent
consi dered whet her that mght be the preferred
route? While it can be based on vol unetric
capacity as required by statute, do you think that
it might be preferable to the hog producing
community and others involved in this type of
| agoon to do it on a case-by-case basis and
provi de you the nunbers to provide you an up-front
estimate that they've obtained froma contracted
firn®

MR BORUFF: It may be, but we al so, of
course, have to wei gh what the producer or buil der
may want and weigh that with the environnental
i npact of the local resources, too. So it may be
possi ble to do that.

M5. MC FAWN: Have you consi dered that

at all, you know, having -- that was sonmewhat
suggested by the Illinois EPAin its pre-hearing
comments. | wondered if that was discussed at all
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by the Departnent in its alternative route.

MR, BORUFF: I n devel opi ng our proposal
for the Board, that's sonething we took into
consi derati on.

M5. MC FAWN. But you didn't include it?

MR, BORUFF: No, mm'am

M5. MC FAWN: Wy was that?

VMR BORUFF: We felt that this was the
approach that we would Iike to propose to the
Board for your adoption.

MR RAO | have a clarification
guestion on Section 506. 604, subsection (a)(1).

MR BORUFF: (a)(1)?

MR, RAO Yeah, it sites a | agoon owner
of fers an authorized alternative. Could you
clarify who nakes this authorization or what it
means.

MR, BORUFF: This would be giving the
Departnment of Agriculture would have to | ook at an
alternative that soneone night offer to nake sure
the I evel of surety was at |east equal to and
provide the long termstability of other
instruments.

MR RAO So it's the Departnent that
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makes the determ nation here?

MR BORUFF: Yes.

MR. RAO There's one nore of these
clarifying questions, 506.606, subsection (a).
You have used the termduplicate original. Could
you explain what that neans.

MR BORUFF: What this refers to would
be to give us proper docunentation that a policy
does exist, and this |anguage was taken from
exi sting | EPA prograns where they use simlar
security like this on a facility. 1 believe it's
like a landfill, something like this. So this
| anguage was taken fromtheir existing regul ations
for consistency.

MR RAO So it is like a duplicate
that's been signed.

MR, BORUFF:  Uh- huh.

MR RAO \Were it is not a copy of the
original, is that it?

MR BORUFF: | would assune that's what
it says.

MR RAO In Section 506.606, subsection
(c), it sets forth that the insurer will becone

| i abl e when the owner abandons the site and the
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property title transfers to a unit of governnent.
Coul d you expl ain what "abandon" neans in the
proposed context, and also, is the Departnent
required to affirmatively declare that the site
has been abandoned?

MR, BORUFF: The abandonnent woul d nean
there that the owner no | onger uses it for
i vestock production, and through the process of
failure to pay taxes and those types of processes,
the title would go nowto the unit of |oca
government that ultimately holds the title.

Abandonnent, | guess, would have to be
determ ned by our Departnment when a unit of
government then approaches us that they now have
the property and that they would like to invoke
the privileges they m ght have under the financial
security.

MR RAO Do you believe that term
shoul d be defining the rules what abandonment
means?

MR, BORUFF: | think from past
experience in working with this program whenever
we can clarify a definition of a term it would be

very hel pful to us.
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MR, RAO Do you have a definition that
you could offer or does the proposal include a
definition?

MR, BORUFF: Right now, how about if we
of fered that next week, | think mght be will the
easier way to do it to give you a definition

MR. RAO  Section 506. 606, subsection
(d) requires an owner to maintain an insurance
policy until the Departnent consents to
term nation of the policy. Can you clarify
whet her the termination of the policy would be in
accordance with Secti on 506. 604.

MR BORUFF: Qur intent there was if
owner A owned the property, they would be
responsi ble for paying that insurance until such
time as they may decide to sell the property to
owner B. And then when owner B then could provide
proof, their security was greater to our equal to
what A had been provided earlier, then A would be
rel eased fromfurther responsibility in keeping up
that insurance policy.

MR RAO So nore in context of covering
transfer of property.

MR BORUFF: It covers transfer so
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there's no possibility for that coverage to | apse.

MR, RAO Thank you. That's all | have

M5. MC FAWN. | just had a coupl e of
guestions. You tal k about the Departnment’'s Board
of Agriculture Advisors under 506.605. [|'m not
that conversant with the Departnment of Ag. | know
alittle bit nore about the EPA. Who and what is
the Board of Agriculture Advisors?

MR, BORUFF: The Board of Ag Advisors is
a board nmade up of many different representatives
of Illinois agriculture. They are appointed by
t he governor, and they provide advice and counse
to the Departnment of Agriculture director from
time to time as they're called upon

It was our intent that the advisors

have a broad coverage of Illinois interests. They
understand agriculture, and they wuld be a good
board that could oversee or offer suggestions to
the Departnment in this regard. Like |I say, they
are appoi nted by the governor. They neet
periodi cally throughout the year to review the
Departnent's prograns and to make suggesti ons how
t hose programnms m ght be inproved or benefit the

state.
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M5. MC FAWN: Under Section 605, they're
supposed to review the closure plans and di scuss
the plans and site uses. Wuld they have to give
you their witten opinion about how this should be
done when you're applying the financial
responsi bility proceeds, or how would they fit
into this process? | read here that they're
supposed to review it, but then what is done and
when is it done with the product of their review?

MR, BORUFF: Their review woul d be taken
i nto consideration by the Departnent.

M5. MC FAWN. How woul d they conmuni cate
that to the Department?

MR, BORUFF: Either verbally or witten.
The proposal would be the site -- the specific
site and the closure activities would be revi ewed
at one of their neetings, and their input would be
sought .

M5. MC FAWN. How often do they neet?

MR, BORUFF: They neet it's usually
sem annual ly, if not nore frequently, but whenever
the need arises, they can be called upon to neet.

M5. MC FAWN. What if their review and

t he Departnment of Agriculture's decision coincide?
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They are in agreenent. Does the unit of
government have any say so in this since according
to the rules now drafted, the unit of government
seens to be the soneone that's going to be
responsi ble for the closure? How do they then
talk with the Department of Agriculture and the
Board of Advisors if they disagree with the result
of the review? How does that happen?

MR BORUFF: Well, the Departnment woul d
be working with that local -- the local unit of
government had nmade application at this tinme to
the Departnment for their funds that are avail able
to themunder the plan, and then it's a di scussion
and consensus kind of a program | guess, where
the unit of government |ays out what their vision
for the property would be to the Departnent and to
see if that coincides with the noney that's
avai |l abl e.

The intent was that the property woul d
be cl osed and put back to its original use or its
original -- if it was just level land, it could be
put back to the sane as it was before. However,
one of the things that was discussed what if a

| ocal unit of governnent saw the | agoon once it
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had been properly cleaned as maybe a | ake or a
pond or sonething |ike that.

It's not inconceivable that one of
t hese bodies could be used for that. So we want
to take into consideration what the needs and the
wants were of |ocal governnent. Maybe they don't
want it cleared off to a level building site Iike
it was prior to construction so we shoul dn't
automatically assume that every property would be
closed to that |evel.

MR RAO Can | ask a follow up
gquestion. Howis this review of closure plan tied
up with Section 506.209 which deals with | agoon
cl osure and ownership transfer where the
Departnent is authorized to approve all closure
pl ans in accordance with the requirenents of their
Secti on?

MR, BORUFF: |'m | ooking at two
di fferent docunents. |[I'll go back to 209

MR RAO It's 506. 209.

MR BORUFF: |1'msorry, would you mnd
repeating your question for ne.

MR RAO | want to know how does the

proposed review of closure plans tie up with the
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requi renents of 506.2097?

MR BORUFF: Well, 209 outlines the
sanmpling, the analysis and that type of thing, the
steps that we would go through to determ ne what
| evel of closure would be necessary on the site,
and | think that this -- | think it ties in wth
that in that it's dealing with the I ocal unit of
governnment and with the advice and counsel of the
Board of Ag Advisors comng up with a suitable
final disposition of the property. So I think the
provision of 209 will lead up to naking a good,
sound deci si on about how the property should be
used.

MR, RAO So the requirements of 506. 209
still applies to this abandoned facility?

MR, BORUFF:  Uh- huh.

MR RAO And they have to conply with
all the requirenents?

MR BORUFF: Yes.

M5. MC FAWN: A coupl e of questions.

506. 604 concerning the rel ease of financial
responsibility, it says that the Departnent will
agree to release the surety insurer and ot her

financial institution when the title of property
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has been transferred to a new owner. [|I'm
wondering if that agreenent should not be
qualified that you will agree that the Depart nment
woul d only agree at some point in time where you
are nmade -- where you are assured that the new
owner has provided the financial assurance. |Is
that somewhere else in the rules? 1've missed it.

MR, BORUFF: Certainly, you're
absolutely right that there has to be assurance,
as | nmentioned before, before owner Ais off the
hook, owner B needs to be on the hook.

M5. MC FAWN: | recall you nentioning
it. 1 was thinking, okay, how does that happen.

MR BORUFF: Ms. McFawn, | don't know if
| answered your question, but just to nmake a
ref erence back to 506.602, point B, we tal ked
t here about that sane one you just nentioned, that
custody where the title passes fromone to anot her
to making sure that the sane or better |evel of
surety i s maintai ned.

M5. MC FAWN. So we just have to nake
sure that that requirenent precedes your agreenent
or your obligation under 506.604 to rel ease the

ol d owner?
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MR, BORUFF:  Uh- huh.

M5. MC FAWN:  You woul d agree that has
to take place?

MR BORUFF: Yes, that's correct,
agree with that.

M5. MC FAWN. Do you believe that maybe
there should -- 506.604(b), it says that you will
notify presumably the former | agoon owner in
witing of the release of the requirenent to
mai ntai n financial responsibility.

Do you think there should be any tine
frane on your obligation to so notify in witing?

MR BORUFF: | don't think that
unr easonabl e, maybe |ike a 90-day period or
sonmething like that to give -- that we woul d have
to give that notice.

M5. MC FAWN: Wy don't you give that
some thought and | et the Board know if you |ike
that idea and what you think would be a reasonabl e
time frame for your internal workings.

MR BORUFF:  Ckay.

M5. MC FAWN: At 506. 605, the
application of financial responsibility proceeds,

there's a subsection (c), and it says the
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Department may use conpetent jurisdiction to
enforce its right under financial instrunments.
How does the Departnment see that working? What
courts would it be in? Under what |ega
authority, that type of thing? Explainit.

MR, BORUFF: This | anguage, | believe,
cane fromwhat | nentioned earlier as far as the
preexisting rules as it pertains to what |EPA
adm nisters on landfills and that type of thing.

M5. MC FAWN. This is fromthe 807
series?

VMR BORUFF: \Watever series that is,
right. That's what we used for this. | honestly
can't say at this point in time which courts we
woul d be working in.

M5. MC FAWN. And your authority would
be the financial instrunent? Where do you think
your authority to enforce that financial
i nstrument cones fron?

MR BORUFF: | believe that would cone
fromthe Livestock Managenent Facilities Act.

M5. MC FAWN. Fromthe Act. Perhaps you
coul d have your |egal counsel --

MR BORUFF: darify.

L. A REPORTING - (312) 419-9292
42



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

M5, MC FAWN: -- clarify that point,
sure.

On a simlar |legal question -- and
per haps you want to defer to your counsel -- has
to do with the Iast Section, 506.611, penalties.
It says that the Departnment may issue a cease and
desi st order. How would this happen? How woul d
the Departnment go forward to obtain such a cease
and desist order, or would you obtain it froma
court? How would this happen?

MR, BORUFF: That penalty of issuing a
cease and desist order also exists w thin other
portions of the Act itself.

Ms. MC FAWN. This is the financial --
the livestock --

MR, BORUFF: Livestock Managenent
Facilities Act. There are other places where our
authority would give us a cease and desi st as an
option. If I could suggest, next week before that
time, 1'lIl outline that with counsel and in
testinmony to the Board then outline what your
guestion has covered in terns of our authority and
how we woul d proceed with that.

M5. MC FAWN:. Al ong those |ines, maybe
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you can consi der between now and next week the
effect of such a cease and desist order. Is it to
conpel that the |agoon owner post the necessary
funds, or is it to close the | agoon or cease
operations? Wat do you nean by that cease and
desi st order?

MR, BORUFF: Yeah, and certainly the
reason that is in the Act would be to conpel in
order to conply with the provisions in the Act.
Since this is an ongoi ng busi ness operation, when
you | ook at a series of penalties we mght inpose,
certainly nmonetary penalties would be
i nportant -- would be an inportant enforcenent
tool, but taking away the operation's ability to
actual ly produce would be ultimately a stringent
penalty. So that's why we woul d consider that.

M5. MC FAWN.  You had earlier stated
that you would provide us with the information
substantiating the 10-cent per cubic foot cost
factor.

In your testinony, you testified about
$200, 000 cost that would be at page 4 of your
prepared testinony.

MR BORUFF:  Un- huh.
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M5. MC FAWN: Can you explain to ne why
that coul d add approxi mately $200, 000 to the cost
of the I agoon.

MR, BORUFF: At this point in time and
until such tinmes there nmay be commercial insurance
or surety bonds available to a producer, the only
way they could conply with this is to actually put
up $200,000 in a CD or maybe get a $200,000 letter
of credit froma bank, but in either event, it's
tying up $200,000 in capital in advance, and so
that's why at this point in tinme based on the
options the producer has, we've chosen that.

Later on if there are surety bonds
available or if there are insurance policies
avail able, there will be a cost. It would stil
be associ ated, though, in covering in this exanple
$200, 000 of cl osure expense.

M5. MC FAWN. But it would be a | esser

cost --
MR, BORUFF: Presunmably a | esser cost.
M5, MC FAVN: -- than a letter of
credit. Do you have to post the entire anount

for a letter of credit or just the percentage?

MR, BORUFF: It depends on the
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institution you' re working with. Each individual
bank or however they mght issue that letter of
credit might handle it differently.

M5. MC FAWN. It could be as nuch as the
entire anount?

MR BORUFF: It could be. You would be
posting collateral of some other type, but paying
an interest charge or sonme type of fee for that,
but that's just dependent upon the institution as
to what they charge.

M5. MC FAWN. Have you gotten the range
of the approaches that various institutions used?

MR BORUFF: No. At this point in tinmng,
I couldn't tell you specifically what those
expenses m ght be per institution or whatever.

M5. MC FAWN: That would be very hel pful
to the Board to understand what the charges
associated with the letter of credit could be.

MR BORUFF:  Ckay.

M5. MC FAWN:  Per haps some exanpl es,
that type of thing.

One other question I had, and that is
the report the Department nmade to the General

Assenbly under the Livestock Managenment Facilities
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Act. M reading of commrents that had been
presented to the Board indicates it was dated
February 5th, 1997. | wonder could we have a copy
of that report.

MR, BORUFF: Sure.

M5. MC FAWN: Perhaps if you could
provide that to the Board and we could reserve a
nunmber for it.

MR BORUFF:  Ckay.

HEARI NG OFFI CER KI NG Does anyone el se
have any questions for the Departnent of
Agricul ture?

(No response.)

HEARI NG OFFI CER KING I n that case
we're going to take a break now for approxi mately
15 mi nutes.

M5. MC FAWN. Would you gentl enen | eave
your things there. When we conme back, we'd like
to enter sone things into the record as exhibits
so we're not letting you go.

HEARI NG OFFI CER KING 1've got
approxi mately 11: 00 o' clock so we'll start again
at 11:15. M. Davidson is here for the Pork

Producers and provided us this norning with sone
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comments that are going to be the subject of his
testi nmony.

| believe he's also left copies of them
on the table back there. So we would invite
everyone to review those during this break so that
we woul d be able to address that so we'll be back
at 11:15.

(Recess taken.)

HEARI NG OFFI CER KING  Before we finish
with the Department of Agriculture's w tnesses
here, are there any other questions regarding the
testinmony that the Department of Agriculture has
subm tted?

(No response.)

HEARI NG OFFI CER KING Wl l, in that
case, we'll nove on to admi ssion of exhibits. Are
t here any objections to adm ssion as Exhibit 1 of
the prefiled testinony of M. Boruff in this
matter? Okay, hearing no objections, that will be
admtted as Exhibit 1.

(Exhibit 1 received
i n evidence.)
HEARI NG OFFI CER KING W're going to

reserve Exhibits 2, 3 and 4 for sone of the other
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docunents we di scussed this norning.

M5. MC FAWN.  Exhibit 2, we'll reserve
for legislative history. Exhibit 3 will be
reserved for the background information regarding
the calculation of the 10 cents a cubic foot
figure, and Exhibit 4 will be reserved for the
February 5th report to the CGeneral Assenbly, and
so we're not going to nove for adm ssion of those
at this tine.

Presumably we'll do that at the next
hearing. This is just sort of an item zation for
the Departnment of Agriculture as to what we're
still expecting fromthem Then we may well have
further questions at the next hearing, so
hopeful ly, you gentlemen will be available there
as well. That's all we have for you then

MR, BORUFF: Thank you.

M5. MC FAWN:  Thank you very much.

HEARI NG OFFI CER KING We'll go off the
record for just a mnute.

(Di scussion off the record.)

HEARI NG OFFI CER KING  Next we'll hear
from Ri chard Davidson. Please swear the wtness.

(Wtnesses sworn.)
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HEARI NG OFFI CER KI NG  Proceed.

MR, DAVIDSON: Thank you. 1'd like to
say that at this tine, the first part of the
presentation pertaining to the Illinois Pork
Producers, | wll be making.

The second part which is indicated as
bei ng Governnent - Livestock Industry Cooperative
Agreenent To Provide Financial Surety For C osure
of Abandoned Livestock Lagoons attached as No. 1
dated 10-9-97 will be by M. Wrth.

M5. MC FAWN. Thank you, M. Davidson.

MR, DAVIDSON:. My nane is Richard
Davi dson, and | am enployed by the Illinois Pork
Producers Association as a |legislative consultant.
My brief personal history is as follows: | was
enpl oyed by the Illinois Department of Agriculture
for 27 years as the executive assistant to the
director for administrative services and as the
legislative liaison. | retired in Decenber 1991
Al so, | operate a grain and livestock farmin
Sanganon County.

Since | was involved in the drafting of
the LMFA, | wish to nmake observati ons and comments

on prefiled coments and testinony of the

L. A REPORTING - (312) 419-9292
50



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Department of Agriculture and the Illinois

Envi ronnental Protection Agency. In addition, |
will present the reconmendations of the Illinois
Pork Producers Associ ation concerning the
establishment of a custodial trust account with

| FDA as custodial trustee as a nethod for neeting
the financial requirements for registered | agoons
as required by Section 17 of the LMFA. David
Wrth is with me today as the executive director
of IFDA. This is David.

First, let's review I[EPA's two filings
dated June 30th, 1977 (sic), and Cctober 3rd,
1997. Beginning on page 3 of the June 30th
comments, the | EPA suggested that the owner
provide a witten cost estimate for the closure of
a lagoon in accordance with Title 35, Section
506. 209, and on page 4, they designate five itens
that will be included in the closure costs. The
swW ne industry supports this concept as one
alternative nethod for determ ning closure costs.

The Cctober 3rd filing raised sone
guesti ons begi nning on page 2 suggesting that
abandonnent is the same as cessation of operations

and therefore equal to renoval of livestock from
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the facility. This is not the case, nor was this
the intent of the legislation. IEPAin its Table
1 of October 3rd testifies -- Cctober 3rd
testimony woul d have us believe there are 26
abandoned swine facilities based upon their
estimate that the facilities do not have
I'i vest ock.

This table is not consistent with the
LMFA or Title 35, and the Board shoul d di sregard
this information as it is not pertinent to this
docket, i.e. financial assurance on new or
nodi fi ed | agoons required to be registered.
Section 15(e) of the LMFA states: Quote, "Wen
any earthen |ivestock waste [ agoon is renmoved from
service, it shall be conpletely enptied
Appropriate closure procedures shall be foll owed
as determned by rule. The remaining hole nust be
filled. The closure requirenments shall be
conpleted within two years fromthe date of
cessation of operation unless the |lagoon is
mai nt ai ned or serviced." That's an option

"The Departnment may grant a waiver to
the before-stated requirenments that will permt

the I agoon to be used for an alternative purpose.”
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The LMFA allows a livestock |agoon to remain
dormant for an indefinite period as long as the

| agoon i s being maintai ned and serviced. The
reason for permtting |lagoons to remain dormant is
that it is normal practices within the industry to
expand or sell off based on market fluctuations
and personal finances.

| EPA recogni zes this practice in that
35 1I1. Adm Code 501.402(c)(2) and (2)(a) state,
quote, "The followi ng shall not be considered
| ocation of a new or expanded |ivestock managenent
or waste handling facility: Comrencenent of
operations at an idle facility which has |ivestock
shelters left intact and which has been operated
as a livestock managenent facility or |ivestock
waste handling facility for four consecutive
nmonths at any time within the 10 previ ous year
period."

The legislative intent was to provide
financial surety so that public funds would not be
required to clean up new, |arger sized | agoons.
Abandoned | agoon neans a | agoon for which no owner
can be found and is not being maintained or

serviced. Therefore, we request a definition be
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added to the proposed rules to set the criteria
for determ ning when a |livestock |agoon is
abandoned as fol |l ows: Criteria for declaration
of abandoned |ivestock | agoons: (A) a |agoon for
whi ch no owner or operator can be found who is
responsi ble for maintaining or servicing it; (b),
a lagoon at an idle livestock managenent facility
whi ch has not received |ivestock waste for four
consecutive nonths at any tinme within 10 previous
years; a |l agoon which has been decl ared a nui sance
by a court of competent jurisdiction and ordered
to be closed; or (d), the property tax on the
property on which a |agoon is | ocated has not been
paid for two years and the redenption period has
expired.

Further, the livestock industry
provides a definition of closure in its comments
on July 1 which the Board shoul d consider, and
those are in our filing with the Board on July 1
by the livestock industry.

The Illinois Pork Producers Association
generally agrees with the concepts set forth in
the Departnent's proposed rul es concerning the

met hod and anount of surety required to neet the
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financial requirenments of Section 17. As
previously stated, the |EPA's alternative proposa
as set forth in their June 30th comments shall be
included in the final rules in addition to the
met hod proposed by 1 ODA for determ ning the | evel
of financial surety required for the closure of a
regi stered lagoon. That's a registered |agoon

| strongly recommend that the Board
gi ve careful consideration to the provisions
outlined by the Farm Group in its proposal of July
1 relative to declaration of renoval of service
page 6; when a |lagoon is required to be cl osed,
page 7; and when the Departnment may request
paynment of surety, pages 7 and 8.

In the Farm Group's proposal of July 1
begi nning on page 1, item2, we indicate we would
be proposing an alternative financial surety
mechani sm be devel oped in cooperation with the
[1linois Farm Devel opnent Authority for the
reasons stated in that docunent.

Jim N ewal d, a pork producer from Loda
[Ilinois, chaired a producer task force to
research methods of neeting financial requirenments

of Section 17 of the LMFA. Section 17 of the LMFA
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states that: "Financial responsibility may be
evi denced by any conbi nation of the foll ow ng:
(1) commercial or private insurance, (2)
guarantee, (3) surety bond, (4) letter of credit,
(5) certificate of deposit or designated savings
account . "

The Producer Group visited with two
i nsurance vendors regarding the possibility of
t hem maki ng avail able a policy to deal with |agoon
cl osure. The insurance market expressed no
interest in offering such policies because there
is no basis on which to conpute an actuary cost.
However, they may be interested in providing
excess liability for a producer pool if it were to
be establ i shed.

Wth respect to guarantee, CD, savings
account and comercial surety bonds, there is no
history of measuring risk. Therefore, these
financial surety instruments require the producer
to maintain a 100 percent of the cash required for
what ever level of risk is determ ned which is not
econom cal ly feasible and could serve a severe
hardshi p on i ndependent producers. The Producer

G oup found that comercial |ender letters of
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credit are avail abl e based upon the net worth,
i.e. debt to asset ratio of the producer and
subject to withdrawal in an instance where net
worth position deteriorates.

The Producer G oup | ooked into history
of livestock |agoon abandonnent. They found anong
the three "1" states, Illinois, Indiana and | owa,
two | agoons may have been abandoned and public
funds may have been used to cl ose these | agoons.
W have no docunentation that this is a fact. W
were unable to find any docunentation in our
research. If this is the case, we estimate there
are -- that these two | agoons woul d represent |ess
than one tenth of one percent of the |ivestock
| agoons currently in use in the three "I" states.

In discussions with persons in the
livestock industry and personnel of the Illinois
Envi ronnental Protection Agency, we did not find
an instance where a |livestock | agoon had been
abandoned in accordance with our criteria in
[1linois and where governnment had to incur costs
of closure. To date, all lagoons in Illinois
i nvol ved in bankruptcies have been recycl ed and

used in agricultural pursuits.
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The Farm Devel opnent Group -- the Farm
G oup discussed with Illinois Farm Devel oprent
Authority, IFDA, to determine if |FDA can assi st
by providing a neans to fulfill the statutory
requi renent. According to David Wrth, |FDA has
the Il egal authority to participate in a Livestock
Lagoon O osure Fund with I FDA as trustee. David
Wrth indicated that based on experience, the
anmount in the Fund for producers could be kept
low. It was his opinion that any interest
generated fromthe investnent of noney in the Fund
should remain in the Fund and be used for the sane
pur poses and for adm nistrative expenses.

The Producer G oup recommended to their
respecti ve organi zati ons that a custodial fund be
established in the Illinois Farm Devel oprent
Authority to receive, hold and invest funds
deposited by the persons subject to the surety
requi renents subject to Section 17 of the LMA.

Al t hough Section 17 of the LMFA identifies severa
of the instruments that may be accepted as

evi dence of surety, it does not prohibit other
forns of financial evidence from being accepted.

Therefore, the Illinois Pork Producers
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Associ ation requests an additional item be added
to the list as to what constitutes evidence of
financial surety in Section 506.602 such as

par agraph 6, statenent of participation in the
Li vest ock Lagoon C osure Fund.

The Illinois Pork Producers Association
and the Illinois Farm Devel opment Authority are
submtting with this testinony the proposed
Government -1 ndustry Cooperative Agreenment to
Provi de Financial Surety For C osure of Abandoned
Li vestock Lagoons. After review and consi deration
of the policy in this Cooperative Agreenment, we
respectfully request the Board to give adequate
assurance that this nethod is acceptable for
nmeeting the financial surety provisions of Section
17 of the LMFA. In the industry's view, this
approach to providing financial surety is
technically feasible and financially reasonabl e as
mandat ed by the LMFA. Thank you for allow ng ne
to make these comments, and |I'I| be available for
guestions. David would like to make the
presentation of the second part.

M5. MC FAWN. Thank you, M. Davidson.

MR WRTH  Thank you. | am David
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Wrth., | serve as the executive director of
[1linois Farm Devel opnent Authority in a capacity
|'ve served since about 1992. Today 1'd like to
present a Government-Livestock Industry
Cooperative Agreenent. |It's attachnment No. 1 that
you have before you. This agreenent is to provide
financial surety for closure of abandoned
livestock | agoons, and with your consent, | wll
read it into the record

Preanble. In accordance with the
Li vest ock Managenment Facilities Act, specifically
Section 17 requires that: "Omers of new or
nodi fi ed | agoons regi stered under the provisions
of this Act shall establish and maintain evidence
of financial responsibility to provide for the
cl osure of the I agoons and the proper disposal of
their contents within the time provisions outlined
inthis Act," end quote.

A person may denonstrate financial
responsi bility by any one or conbination of the
met hods outlined in Section 17 of the Act or may
participate in financial surety trust agreenent.

The 111inois Farm Devel opment Act

aut horizes the Illinois Farm Devel opment Authority
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to respond to the shortage or unavailability of
capital for agricultural business fromprivate

mar ket sources at reasonable costs and to provide
a stable supply of adequate funds for agriculture
financing to encourage orderly and sust ai ned
agriculture production. The livestock industry
associ ati ons have investigated and determ ned that
commercial financial instruments are generally
unavail able or are not reasonably affordable.

As there is no know edge of a livestock
| agoon abandonnent in Il1inois where government
had to incur the costs of closure, the risk
appears to be very negligible. To date, al
l agoons in Illinois involved in bankruptcies have
been recycled and used in agricultural pursuits as
the I agoons and its contents have val ue.
Undocunent ed evi dence anong the states of
II'linois, Indiana and lowa indicates that two
| agoons have the potential for being declared
abandoned which is estimated to represent |ess
than one tenth of one percent of the |ivestock
| agoons or a potential of one |agoon in one
t housand to be decl ared abandoned.

Based upon costs associated with
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closure acquired fromcurrently operating

busi nesses involved in |livestock waste | agoon
closure practices, it costs 1.5 cents per gallon
of volunetric capacity to close a | agoon which

i ncl udes the costs of manure renoval, renoval of
appurtenances, |aboratory testing, |and
application, well closure and contingency costs.
If we used a five percent assessnent rate of the
surety required to close a lagoon, that results in
a safety factor of 50 tinmes the estimated
abandonnent rate. A five percent assessnent rate
yi el ds sufficient funds capabl e of closing one out
of every twenty registered | agoons. Note: A two
percent assessnent rate has been suggested which
results in a safety factor of 20 times the
estimat ed abandonnent rate or one out of every
sixty registered |l agoons, and I will state for the
record that this docunment will refer to the five
percent factor, but as no final determ nation has
been nade, you can assune that the range that's
proposed woul d range fromthat two percent to that
50 percent or rather that two percent to five
percent, which reflects a coverage of 20 to 50

times the estimated rate of the event.
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Therefore, we hereby establish a
Gover nment - Li vest ock | ndustry Cooperative
Agreenent which will govern the inplenmentation and
operation of a Livestock Lagoon O osure Fund. The
Authority will serve as the fiduciary custodian
for funds deposited by participants. Third-party
costs associated with cl osi ng abandoned
participating |livestock | agoons shall be approved
by the Council and shall be reinbursed fromthe
deposi ted funds.

Persons subject to Section 17 of the
Act may denonstrate financial responsibility by
depositing funds with the Authority. Participants
will deposit funds with the Authority based upon
cost of closure as determ ned by an individual
site-specific livestock | agoon closure plan or by
using a standard |ivestock |agoon closure cost as
established in the Livestock Waste Regul ati ons.

A Livestock Lagoon C osure Counci
consi sting of one representative designated by
each participating sponsor and one person
representing individual participants who are not
represented by a sponsor is hereby established for

t he purpose of advising the Authority on matters
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and approvi ng | agoon cl osure plans and
expendi tures as agreed to herein.

Definitions. For the purposes of this
agreenment, the follow ng definitions shall pertain
unl ess context clearly indicates otherwise or is
defined in individual Section: The Act neans
Li vest ock Managenment Facilities Act. Authority
means |l 1inois Farm Devel opnent Authority.

Counci| means the Livestock Lagoon C osure
Council. Departnment nmeans Illinois Departnent of
Agriculture. The Fund neans Livestock Lagoon

Cl osure Fund. Participant means the person who
provi des financial surety in accordance wth
Section 17 of the Act and who nakes a contri bution
to the Fund. Person neans a natural person
corporation, association, trust, partnership,
cooperative or other legal entity. Sponsor neans
an associ ation representing production agriculture
and who pays the required sponsor's fee. Trustee
means |l 1inois Farm Devel opment Aut hority.

| FDA responsibilities. The Authority
shal | establish a custodial fiduciary trust fund
in accordance with its authority to receive,

i nvest and di sburse funds. The Authority shal
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i nvest funds received in accordance with its

i nvestnment policy or in accordance with a policy
determ ned by the Council to be appropriate to
nmeet the needs of this Agreenent and the Act. Any
interest accrued frominvestnent of funds shall be
deposited in the Fund and may be used for the
purposes as set forth in this Agreenment. The

Aut hority may make expenditures fromthe Fund and
may receive custodial fees in accordance with this
agr eenent .

The Authority and the Departnent may
enter into a Menorandum of Understandi ng setting
forth the procedures governing | agoon cl osure cost
paynments, paynent of |agoon cl osure cl ains,
val idation of participation in the Fund and costs
for participation. The Authority shall notify the
Depart ment when partici pants have entered into an
agreenment to participate in this program and
submtted funds required in accordance with this
Agreenent or when a participant fails to make a
requi red assessnent.

The Authority shall file a Iien when
approved by the Council against the associated

property for the recovery of actual closure
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expenditures in cases where payout was made by the
Fund to close the participati ng abandoned
livestock | agoon. Costs associated with filing
and litigating any liens shall be approved by the
Council and paid fromthe Fund.

Departnment of agriculture. The
Departnment shall notify the owner or operator of
the | agoon and the Authority of the |level of
surety and the assessnent required for any person
desiring to participate in the Fund, when there's
a change in participating | agoon ownershi p or when
a participating lagoon is nodified.

The Departnent shall recommend and
submt a closure plan including item zed costs
associ ated therewith to the Council and to the
Aut hority when a participating | agoon is to be
renmoved from service, abandoned, and closure is
required in accordance with this
Gover nment - Li vest ock | ndustry Cooperative
Agreenent to Provide Financial Surety for the
Ol osure of Abandoned Livestock Lagoons.

In addition, this notification shal
indicate that all alternative uses have been

expl ored and no other options exist.
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Not wi t hst andi ng the foregoing, the Departnent and
Council may agree to a plan to service and
mai nt ai n an abandoned | agoon when it is reasonably
expected that the | agoon may be sold or there is a
potential for alternative use.

Participants. Any person who is
required to denonstrate financial responsibility
for the abandonnment of an earthen |ivestock |agoon
may at any tinme denonstrate financial
responsi bility by depositing funds with the
Authority. Participants shall notify the
Departnment and the Authority that they elect to
participate in the Fund. The Departnent shal
then notify the person electing to participate in
the Fund of the assessnment for such participation
based upon the Department's determ nation of the
| evel of surety required.

The participant will deposit funds with
the Authority. The failure to pay any assessnent
shal |l be deenmed as a cancell ation of the agreenent
bet ween the participant and the Authority for
participation in the Fund. Any assessnents nade
by the participant prior to cancellation of the

agreement shall remain in the Fund. The
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partici pant may at any time cancel the agreenent
with the Authority for participation in the Fund
by notifying the Authority and the Departnent in
witing and by providing other financial surety to
the Departnment in accordance with Section 17 of
the Act.

The participant shall enter into an
agreement with the Authority that they are
responsi ble for closing the | agoon and will assune
the costs associated with such closure unless the
| agoon has been decl ared abandoned as set forth in
this Governnent-Livestock Industry Cooperative
Agreenent to Provide Financial Surety for C osure
of Abandoned Livestock Lagoons.

Sponsors. Each agricultura
associ ation electing to be a sponsor shall qualify
by making a request to the Authority to be
designated as a sponsor and by payment of a
one-tine sponsor assessnent fee of $2,500 which
shal |l be deposited into the Fund. Sponsors shal
not be subject to additional assessnments. Each
partici pating sponsor shall designate one
representative to serve on the Livestock Lagoon

Cl osure Council. The sponsors, in whole or their
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respective officers and nmenbers, shall not be held
liable for any action or failure to act of the
Departnment and the Authority or in the performance
of the Council's duties and responsibilities or
for their failure to act.

Li vest ock Lagoon C osure Council. The
Counci | shall consist of a representative of each
sponsoring agricultural association and one person
anong the participants in the Fund that are not
menbers of a sponsoring agricultural association.
Each sponsoring agricultural association shal
designate their Council representative, and the
Department shall appoint a person from anong the
participants in the Fund who are not nmenbers of a
sponsoring agricultural association.

The Council shall approve all |agoon
cl osure plans and requests by the Departnent for
expenditures fromthe Fund and recomend to the
Aut hority the paynment of such expenditures. The
Council shall recomrend to the Authority when a
lien shall be filed and shall authorize and
approve paynment of filing fees and costs
associated with litigation.

The Council shall neet as necessary and

L. A REPORTING - (312) 419-9292
69



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

shal |l serve wi thout conpensation or reinbursenent
of expenses. The Council shall consult with the
Authority on future assessnent needs and | agoon
closure matters as mutually agreed. Should the
deposited funds exceed 125 percent of the required
Fund level, the Authority and the Council may
agree to other uses of the excess bal ance for
purposes of interest to the livestock industry.

The Council, in whole or individually,
shall not be held liable for any action or failure
to act in the performance of its duties and
responsibilities or for the actions of the
Departnment and the Authority in the inplenentation
of the Act or this program

Assessment policy. Each participant in
the Fund shall be required to nmake a paynent of
five percent of the level of surety required to
cl ose the | agoon based upon an i ndividua
site-specific closure plan or an averaged standard
closure level adopted in the Livestock Waste
Regul ati ons. The participant may el ect to nmake a
one-time paynent of the assessnent required or may
make equal annual paynents not to exceed five

years. |If a participant elects to make annua
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paynments of the assessnent over a period of years,
sinmple interest on the unpaid assessnment bal ance
shall be added to the total assessnent obligation
The interest rate shall be the prinme rate on the
day the paynment is due. A participant may be
required to pay additional assessnents as
det erm ned necessary to keep the Fund at its
established |evel.

Policy for determ nation of when a
| agoon is to be renoved from servi ce, abandoned
and cl osed. Per Section 15 of the LMFA, quote,
"When a livestock waste | agoon is renmoved from
service, it shall be conpletely enmptied. The
remai ning hole nust be filled. The closure
requi renents shall be conpleted within two years
fromthe date of cessation of operation unless it
i s maintai ned and serviced or the Depart nment
grants a waiver for an alternative purpose.”

(A) A registered | agoon shall be
consi dered renoved from servi ce when one of the
followi ng occurs: (1) such |lagoon no | onger
recei ves livestock waste and the | agoon i s not
bei ng mai ntai ned or serviced; (2) the Departnent

has issued its final adm nistrative deci sion
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denying a waiver for an alternative use; (3) in
t he case of a bankruptcy proceeding, the court has
i ssued the final order; (4) a court of conpetent
jurisdiction determ nes such | agoon should be
renmoved from service

(B) The Departnent shall notify the
Council and the Authority when a registered | agoon
is renmoved from service

(C© Avregistered | agoon shall be
required to be cl osed when one of the foll ow ng
occurs: (1) the owner or operator of the |agoon
determ nes that such |lagoon is to be closed; (2)
t he | agoon has been decl ared abandoned and no
| egal owner or responsible person has been
determined to exist or no person will purchase or
assune |l egal responsibility for servicing and
mai nt ai ni ng the | agoon; (3) the |Iagoon is ordered
cl osed by a court of conmpetent jurisdiction

(D) The Departnent shall notify the
Council and the Authority when a registered | agoon
is required to be closed.

(E) The Departnment assunes
responsibility for a closure when it has been

determ ned that the | agoon neets the requirenents
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set forth in subparagraph C above. (1) The
Departnment shall inplenment a plan to maintain and
service a lagoon to assure that its integrity is
mai ntai ned until closure is effected. (2) The
Departnment shall prepare a plan of closure
consistent with the closure requirenents of this
Agreenent which shall include estimated item zed
costs for closure and for maintenance required in
subsection 1 of this subparagraph (e)(1) for the
Counci | s consi derati on.

(3) Upon the Council's approval of the
closure plan with associated costs, the Departnent
shal |l proceed with closure. (4) Notw thstandi ng
the foregoing, the Council and the Departnent may
negotiate a plan of service and mai nt enance when
there is a potential for transfer of |ega
responsibility.

(F) The Departnent may request a
partial or the total payment of the face ampbunt of
the financial surety as determ ned necessary to
i npl enent its requirenents.

Fund. The required Fund |l evel shall be
established at the level of five percent of the

cumul ative closure surety obligation of al
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participants. |If the balance in the Fund plus any
expected recovery drops to a |level equal to or

| ess than 75 percent of the five percent of the
cumul ative surety obligation exposure, an
addi ti onal assessnent of the participants shall be
made.

The additional assessnent shall be
prorated based on the initial assessnent fee. The
requi red Fund | evel shall be determ ned annually
based on records of the participants at the end of
the fiscal year. And note instead of the five
percent of cumulative of all participants, it has
been suggested that the required Fund | evel be
established at two tinmes the surety necessary for
the closure cost for an average participating
| agoon or the surety required to close the |argest
single participating | agoon, whichever is greater
and see addendum No. 1 concerning the assessment.

VWhen there is a payout fromthe Fund to
close a participating livestock | agoon that has
been abandoned, any noney recovered as a result of
a lien against the associated property or any
ot her source shall be deposited into the Fund and

used for the purposes set forth in this Agreement.
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Moni es in the Fund shall be invested
and interest accrued shall be deposited in the
Fund and used for the purposes set forth in this
Agreenent. The liability of the Fund is limted
to the avail abl e Fund bal ance plus any expected
recovery. The Fund shall pay one half of one
percent annually to the Authority for custodial
fees. Should the Authority incur extraordi nary
costs associated with this program the Counci
may aut horize additional paynents fromthe Fund to
the Authority.

Except for the custodial fee, the Fund
may be used only for service, maintenance and
cl osure costs of abandoned |ivestock |agoons that
are participating in the Fund and | egal costs.

Not wi t hst andi ng t he above provision, if the Fund
bal ance m nus any expected payouts equals or
exceeds 125 percent of the required Fund | evel for
one year, the Council may agree to other uses of

t he excess bal ance for purposes of interest to the
livestock industry which may include a prorated
refund to participants and sponsors.

Di ssol ution of Fund. The Council, when

it determnes that the Fund is to be dissol ved,
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shal |l establish the policy for the disposition of
remai ni ng bal ance in the Fund for purposes of
interest to the livestock industry which may
include a prorated refund to participants and
sponsors.

And there are sone attachments on page
9, addendum No. 1, the first thing I will point
out is that there's a factor which can be used for
cal cul ati ng between cubic feet and gall ons, and
note that a cubic foot contains 7.48 gallons.
"1l mention that this docunment tal ks about
cl osure costs per gallon. The Departnent of Ag
testinony tal ked about closure costs per cubic
foot so the conversion is 7.48 gallons per cubic
foot. | will stop there and gladly answer any
guesti ons.

HEARI NG OFFI CER KING Are there any
questions for M. Davidson or M. Wrth?

MR WARRI NGTON:  Ri ch Warrington
I[I'linois EPA. This is a question for M. Wrth.
Do you have any criteria to deci de whether or not
a | agoon woul d be maintai ned or serviced?

MR WRTH  How do you nean?

MR WARRI NGTON: On page 6, you're
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tal ki ng about the considerations to deci de whet her
or not a | agoon woul d be renoved from service, one
whi ch no | onger receives |livestock waste which
woul d be fairly sinple to understand.

The other part of the criteria is not
bei ng mai ntai ned or serviced. How would you or
the Departnment decide it's not being nmaintained or
servi ced?

MR WRTH W would be working with the
Departnment of Agriculture on these issues, and
that woul d be subject to a visual inspection,
presune. An actual nenorandum has not been
drafted between the Departnment and the Authority,
but nmy opinion as to the answer to that situation
woul d be a visual inspection to see if in fact,
you know, proper maintenance is being done to
preserve the integrity of the structure.

MR, WARRI NGTON:  And the ot her question
is you' re proposing that this fund would be
triggered when the | agoon has been decl ared
abandoned and no | egal owner or responsible person
has been identified or determ ned to exist even.
How | ong and how hard woul d you | ook to determ ne

a financially responsible person?
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MR WRTH Well, certainly it's
advant ageous to find sonmeone other than us to pay
the noney so we're going to | ook pretty | ong and
hard, and part of that definition, that
abandonnent may dictate that there is in fact no
responsi ble party, which is part of the definition
of abandonnent.

That is, the person or entity is gone,
unavail able, can't be found or financially has no
wherewithal, and it's nost likely that before a
paynment is made fromthis Fund, there's going to
be | ocal ownership of that property, truly
abandoned property.

MR WARRINGTON: If there isn't any
financial wherewithal and the property w nds up
goi ng t hrough bankruptcy proceedi ngs, do you
foresee your agency or the Departnment
participating in those bankruptcy proceedings to
ef fectuate closure of the |agoon?

MR WRTH | doubt that we would step
in during the time any bankruptcy is taking place.

MR, WARRI NGTON: | think we have one
nor e question.

MR TAYLOR |I'm A G Tayl or,
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agricultural advisor with the Illinois EPA. One
thing that's just come to mind here -- and |I' m not
sure how you mght address it. You're talking
about bankruptcy proceedings or other time factors
intrying to pursue a responsible party you may
not be able to find, and in the nmeantinme, you may
have a | agoon here that may be full to the brim

Is there any way through your procedure
i n providing sone assurance that the |agoon which
is not being maintained will be maintained during
t hat peri od?

MR WRTH At this time | don't think
this docunent specifically addresses that
situation. Again referring back to a menorandum
that woul d be drafted between ny agency and the
Departnment of Agriculture, it would be likely in
nmy opinion that sone type of maintenance or
supervi sion occur in that situation where you' ve
got property which perhaps is not being
mai nt ai ned.

It's inportant that the integrity of
the structure is taken care of. | don't know what
the powers are that the Departnment of Ag, for

exanpl e, mght be able to exercise to force, let's

L. A REPORTING - (312) 419-9292
79



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

say, proper care of a structure, whether it's from
rodents or otherw se during the course of a
bankruptcy and have that beconme a lien in the
bankruptcy. | really do not know if there's any

| egal authority for that, but one way or another
we want that addressed so that that's not just

i gnor ed.

TAYLOR: Thank you.

DAVIDSON: Can | further expand?

5 3 D

MC FAWN. Pl ease do.

MR DAVIDSON: I n answer to
M. Warrington's question, we have been working on
some details concerning the very question that you
asked, and that is what would be construed as
servi cing and mai ntai ning and i nspection and so
forth. It would be that the | agoon would have to
be i nspected by soneone, and in this particular
case, it would probably be the Departnent of
Agriculture, that they assune the responsibility.

They woul d inspect it on a regular
basis. They would contract with sonmeone to assure
that the grass and weeds were nowed, that no trees
were going, that the free board was maintai ned,

that there was no rodent holes and no seepage and
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no | eakage, and they cone forward with a plan to
the Council and David, and they in turn what it
says in here, that they would either assure that
t he paynments woul d be nmade or advance the nobney to
t he Depart nment.

That woul d be maintain and servici ng.
Now, when you get down to the question here
concerning -- and this has been discussed on
several occasions. You have to have a reason
ot her than maintaining and servicing. You have to
have a reason to go on private property because
you have private property rights, and even under
the Environmental Protection Act in its rules and
regul ati ons, you have to be able to denonstrate
that there is pollution or a potential for
pol I uti on before you can take an action, and then
the action -- 1'll put the shoe back on your foot,
the action then taken by you is squat.

| just came through the south side of
Chi cago. Wiat action do you take there concerning
abandoned property when there's a problen? So
that procedure, in other words, it had to be
coordi nated between Agriculture and EPA and a

pol lution potential would have to be there. The
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servi cing and mai ntaining, no question, but when
you start getting into property rights -- and in
the case of bankruptcy, it's up to the Bankruptcy
Court. You got to preserve the property rights of
t he owner of that property.

HEARI NG OFFI CER KI NG  Any ot her
guestions? M. Rao.

MR RAO M. Wrth, on page 6 of the
draft, you have this criteria for a | agoon to be
consi dered renoved fromservice. Under the first
one, you say a lagoon no |onger receives |ivestock
wast e and the | agoon is not being maintained or
servi ced

The criteria for declaration of
abandoned |ivestock waste | agoon which is proposed
by M. Davidson, the criteria are slightly
different fromwhat you have in your draft. |
will read the criteria here. It says a |agoon for
whi ch no owner or operator can be found who is
responsi bl e for maintaining or servicing the
| agoon i s consi dered abandoned, and the second one
says a lagoon at an idle Iivestock nanagenent
facility that has not received waste for four

consecutive nmonths is al so consi dered abandoned.
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Are there any conflicts between the one
that's in your draft and the one that is proposed
by M. Davidson here?

MR WRTH | think --

MR. RAO Because he doesn't link the
servi cing and mai ntai ning the | agoons.

MR WRTH Part of the answer to your
guestion may be that on page 6, this references
when a | agoon is considered renoved from service,
and that woul d not be considered the sane as
abandonnent necessarily.

MR. RAO So under your proposal, if a
| agoon is renmoved fromservice, then will any
closure requirenments trigger at that point?

MR WRTH  No

MR RAO It still has to be abandoned
bef ore anyt hi ng happens?

MR WRTH  Correct.

MR, RAO | have another question for
M. Davi dson concerning the sanme criteria for
decl arati on of abandoned | agoon. The criteria
under (b) where you say a lagoon at an idle
i vestock managenment facility which has not

recei ved livestock waste for a period of four
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consecutive nonths is considered abandoned, could
t he | agoon be consi dered abandoned even if it's
bei ng mai ntai ned and servi ced?

MR, DAVIDSON:  You have to get into the
situation of these are different provisions in
several |aws, and then you get into the situation
of coming down to a point after nmeeting all this
criteria, do you -- does the | agoon now need to
be closed, or does it need to be used for an
alternative purpose?

Closure is the last alternative in our
opi nion that should happen to a lagoon. It's a
structure. It has value. It has use. First it
shoul d be recycled for the use for which it was
really intended. Second, it should be used for
any ot her purposes. Now, there are nethods of
cl eani ng | agoons so that they can be used for
aquacul ture or water retention or recreationa
pur poses without closing them

Now, there's a conpany called Bart
Speci alties headed by Don Sarles (phonetic) from
Mattoon, Illinois, and his specialty is going into
a lagoon that has liquid in it, and he can renove

t he sedi nent, sludge and so forth in the bottom of
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t hat |agoon, as required by |Iaw, and then use that
| agoon for other purposes.

In some cases you may want to renove
all of the liquid. You may want to renove all of
the sludge. You may want to renove the |iner

MR RAO | realize that, but what I'm
asking you is in that particular criteria where
you say a |lagoon at an idle |ivestock managenent
facility which does not receive any waste.

MR, DAVI DSON: Because it's only
abandoned when there's no one naintaining and
servicing it and there's no owner that can be
found and the taxes have not been paid for two
years, and the redenption period has passed.

This is the only way that sonebody does
not own or have that unless it's in bankruptcy or
it's in sone type of litigation.

MR. RAO The reason | ask is the way
you propose the | anguage here, each one of the
criteria here can -- you know, it says a | agoon
whi ch nmeets any one of these criteria is abandoned
| agoon, and | just needed a clarification fromyou
if that's what you're intending here.

MB. MC FAWN: | think that M. Rao is
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| ooking at is the word "or

MR, DAVIDSON: Any one of these itens is
an itemthat could declare the | agoon abandoned.

M5. MC FAWN. That's your intent, not a
conbi nation, but any one of these that a | agoon
shoul d be decl ared abandoned?

VR, DAVI DSON: One could be construed
with two. |In sone cases it would take all of
them In other cases it would take only one. It
woul d depend upon the financial situation

M5. MC FAWN. If it's been abandoned or
you can't find a person or owner or operator for
mai ntai ning and servicing it, that pretty much
presunes that it's not being maintained or
serviced, but otherw se, you're going to be

|l ooking at it. So that alone, wouldn't that

qual i fy for abandonnent?

MR, DAVIDSON: | would say that, yes,
the correct interpretation of this -- and we'll go
back to the Council -- would be that if it neets

any one of these criteria.
M5. MC FAWN. And then going to when |
was listening to your dial ogue, M. Rao was

| ooking at letter (b), and he's wondering if that
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one needs to be qualified like that. Maybe it's
i vestock management facility, but if in fact the
| agoon i s being maintai ned and serviced, then it
probably shoul d not be deened abandoned.

MR RAO That's what | was trying to --

MR, DAVIDSON: That's a good question on
(b). W need to probably go back to I egal
counsel .

MR, RAO You have a |l agoon that is not
recei ving waste for four nonths.

MR DAVIDSON: It should be further
qualified if it hasn't received waste but it is
serviced and naintained, that it is not construed
as bei ng abandoned. We'Il clarify that for you.

M5. MC FAWN. | think that's what we
wer e questi oning.

MR, DAVI DSON: Do you want us to get
that back to you in Springfield?

M5. MC FAWN. That would be fine.

HEARI NG OFFI CER KING  Since we're just
reviewing this now for the first time, we hope
that you gentlenmen will be available again in
Springfi el d.

MR, DAVIDSON: | may not be avail abl e,
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but ny partner is also a |legislative consultant or
there may be ot her persons fromthe producers
associ ati on.

M5. MC FAWN: | woul d hope that your
partner and you and M. Wrth could conme on
Tuesday because as M. Rao said, we just haven't
reviewed this. Over the course of next week,
we're apt to have questions, not only fromthis
panel but from other board nenbers.

HEARI NG OFFI CER KING Are there any
ot her ?

M5. LAWESS: Audrey Lawl ess fromthe
Pol lution Control Board. M. Davidson, you seened
to indicate earlier that when you contacted
commercial insurance carriers that their only
interest was really excess coverage, maybe
secondary coverage, and | was wondering in |ight
of the fact that it seens |like this fund was
created because there is a gap in the comerci al
mar ket for the producers to actually obtain any of
t he possible financial sureties, have you | ooked
into at all getting excess coverage or secondary
coverage for the Fund because |I woul d i magi ne that

if indeed there is this gap in the comerci al
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mar ket, that the producers aren't able to acquire
t he possibly allowabl e financial methods under the
Li vest ock Managenment Facilities Act, that
certainly a lot of themw Il want to participate
in the Fund.

In I'ight of any catastrophic event,
certainly it is feasible that the Fund could go
bankrupt. Have you | ooked at all into getting
secondary coverage or excess coverage?

VR DAVIDSON: We'd like to answer it
two ways. One, in talking to the insurance
carriers and because of the | ow volunme and the | ow
i ncident and there's no actuarial history, they
are totally 100 percent reluctant to enter into
the surety.

VWhen you get into the second liability
guesti on when there's a high deductible, then
there is the potential, as indicated by one
conpany, that they would provide, say, 100,000 or
200, 000 deducti ble and take the excess liability,
say, 400,000 to a mllion at a reasonable price.
David, | think you were involved in that
particul ar situation concerning the excess

liability.
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MR WRTH  Yeah, | guess | was involved
in sone of the discussions when we were trying to
find some primary insurance, and that was
basically there was none, none offered nor likely
to be, and I guess |I did not get involved in any
of the reinsurance issues so | can't speak to
t hat .

VR DAVIDSON: But there is the
potential, but as far as 100 percent policy, nost
any conpany will wite you a surety policy if you
put up the face anmobunt and pay the annual
mai nt enance fee, which can run anywhere fromfive,
seven, fifteen percent because it costs a | ot of
money for an underwiter to go through the
paperwork. So if you put up the face anount, you
m ght as well go to the bank and get a CD

MR WRTH | guess a couple of things
to nention on this. This proposed Fund is really
to address abandonnent situations. In the event
of , you know, m smanagenent, shall we say, or an
event like that, farmoperators in Illinois, as
best as | understand, are required by lawto carry
liability insurance policies.

So certainly there is insurance out
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there that covers a broad range of things that can
take place on a farmincluding a potenti al
accident or a problemw th the |Iagoon. The Fund
itself is for those cases where there is no entity
avai |l able. W've got, you know, truly abandoned
property, and the whole objective is that the
i ndustry, through this nechanism supports itself
in that unlikely event rather than having the unit
of local governnent or the state have to incur
that cost for properly closing an abandoned
| agoon.

HEARI NG OFFI CER KING Are there any
ot her questions?

M5. MC FAWN. | have a few
M. Davidson, | was review ng your testinony, and
I had a couple of other questions. You talked
about you have | ooked into the history of
i vestock abandonment in Illinois, |owa and
I ndi ana, and you only found two | agoons that have
been abandoned and that public funds were used to
cl ose the lagoons. Did you find any | agoons t hat
wer e abandoned?

VR. DAVIDSON: We found no official

gover nment docunent ati on.
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M5. MC FAWN. The two that you found,
did you determ ne that public funds were used.

VMR DAVIDSON: That's what | said. W
were not able to docunent from a governnenta
entity that they actually used their funds to
cl ose the | agoon

M5. MC FAWN. So it's not that --

MR, DAVIDSON: But it was all eged.

M5. MC FAWN: It's all eged.

MR DAVIDSON: It was all eged.

M5. MC FAWN. M. Wrth, you tal ked
about two abandoned | agoons, but you didn't couple
it with governnment funds, and | just wondered that
nore | agoons were found that didn't then trigger
this governnent funding or --

MR WRTH: The sane incidents, the sane
information was used in both those statenents.

M5. MC FAWN: So then you found two
abandoned | agoons. Did you find any nore that
didn't involve governnment funding?

MR, DAVIDSON: Well, there are | agoons
that the private individuals close fromtine to
time on their own volition because they no | onger

use them and that's one of the areas that one of
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t he conpani es we contacted is in that business,
and when a farner no | onger needs the | agoon and
he doesn't want to use it for another purpose,
then they cl ose the | agoons and they have a

hi story on that.

M5. MC FAWN. Wul d that be the company
you menti oned?

MR, DAVIDSON: There's actually two that
I contacted. One was Bart Specialties. That one
has more multiple facet because they do sanitary
wast e | agoons, and the other one is Metro Ag,
Brian Kramer, and as you see in our testinony and
that of the Departnment of Agriculture, our
comments, | should say, on July 1 that our cost
estimates are pretty close concerning the cost per
gallon or cubic foot, and we did -- in our July
1st filing, we did break down by different areas
the specific costs.

M5. MC FAWN: Thank you. In your
testinmony you al so tal ked about bankruptcies and
t he | agoons being recycled and used in
agricultural pursuits. How many bankruptcies did
you find that involved facilities with | agoons?

MR DAVIDSON: That is a difficult
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situation because to go through, you' d have to do
total research in every county or every federa
district to find out exactly how many bankruptci es
have been filed. If you're a large law firm and
have t he dat abase, yes, you can do that, but to go
t hrough that database woul d cost a fortune.

M5. MC FAWN. | wondered what you said
when all Illinois involved bankruptcies.

MR, DAVI DSON: The | atest bankruptcy
that was recycled was Euroswi ne, and that was
i medi ately sol d.

M5. MC FAWN.  So this statenent was
based on how many facilities, Eurosw ne plus how
many nore?

MR, DAVIDSON: That was the only one at
this time. That was the nost current, and that
was just this sunmer.

M5. MC FAWN: I n your conclusion you
suggest ed | anguage to the Board for a financial
i nstrunment or financial assurance item and you
said the statenent of participation in Livestock
Lagoon O osure Fund woul d be the proposed
| anguage.

Do you think that should be qualified
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in any way, for exanpl

e, should we qualify it to

be funded by the Illinois Farm Devel oprent

Aut hority, or could it

be any other kind of

Li vest ock Lagoon O osure Fund?

MR DAVIDSON: | would say that it

shoul dn't be restricted to one.

particul ar presentation,

speci fic recomendati on.

M5. MC FAWN. W' ve seen the specifics
or the anticipated specifics of that through the

| FDA. How woul d we go about

ot her funds are adequately funded?

MR DAVI DSON:
responsibility of the Departnent of Agriculture

and the responsibility of the entity approved in

t he regul ati ons.

M5, MC FAWN:
that entity, | think
regul ati ons at | east,

Fund before us at the

In this

we' re tal ki ng about one

maki ng sure that

That woul d be the

But we woul dn't have --

is the Board approving the

and we woul dn' t

time.

have the

MR, DAVIDSON: What we're saying at this

particular tinme, we are presenting to you a

definite type of fund setting forth certain

criteria. |If some other entity wants to cone
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forth with a fund, then that should be proposed to
the Board for approval. W're asking you
specifically to approve this fund and only this
fund at this tine.

M5. MC FAWN. (kay, that's a good
clarifying point. Thank you. | just have a
couple nore questions. | see that it is pretty
much the |unch hour.

M. Wrth, I knowthat this is probably
a prelimnary draft, but | was wondering | don't
know t hat nuch about your Authority. Do you work
continually with the Departnent of Agriculture,
that is, the Farm Devel opnent Board?

MR WRTH W have kind of an open
rel ati onship. W do not have any joint projects
as such today. Just as a point of clarification,
we're a separate entity fromthe Departnent of
Agriculture, but certainly M. Boruff and I
communi cate on issues such as this fromtine to
time. This would be kind of newterritory where
we woul d actually have a Menorandum of
Under st andi ng.

M5. MC FAWN.  You' ve never had a

Menor andum of Understanding with the DOA before?
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MR WRTH: No, we have not.

M5. MC FAWN: Have you di scussed this
menor andum wi t h t he DOA?

MR WRTH No, only in broad terns.

M5. MC FAWN: This is a rather specific
guestion, but I"'mgoing to pose it, and you can
answer today or at a future tine. It says on page
4 about the participants. That is, if they fai
to pay an assessnent, it shall be deened a
cancel | ati on of the agreenent between the
partici pant and the Authority.

So that neans if they don't pay one
assessnment, they're out, is that right?

MR WRTH Well, just to wal k through
there's two situations that | envision an
assessnent taking place, the initial assessnent.
That is, the closure costs for your |agoon are
estimated at X, you shall pay in such a percent of
X into the Fund and you have your agreenent.
Qoviously if they don't pay into the Fund at that
initial point, no agreenent.

The other case where | can envision an
assessnent, actually possibly two. One, the

agreement -- this addresses one case where because
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of unforeseen payouts of the Fund, the Fund
becomes underval ued, shall we say. So those
participants are reassessed at a level to bring
that back up. Failure to nmake that future
assessnment would result in their becom ng
ineligible for coverage under the Fund which by
definition forces themto provide other surety.

M5. MC FAWN. But if they don't, then
the state has no recourse?

MR, DAVI DSON: The Departnent of
Agricul ture woul d have recourse because they no
| onger neet the requirenents of financial
responsi bility under Section 17. So when David
tells themyou have failed to neet the
requi renents of a participant, then they' |l have
to get surety elsewhere. That's sonething that
needs to be worked out in the agreenent as to the
period of tine that you have there in the
transition.

M5. MC FAWN: It does seemto be a gap.

MR, DAVIDSON: You have to get it one
way or the other. That's what the |aw says.

M5. MC FAWN:. The gap concerns ne.

MR, DAVI DSON: That woul d need to be
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wor ked out in the agreenent.

M5. MC FAWN: Do you see ny point?

MR WRTH  Yes, a good point.

M5. MC FAWN. Especially if they were
maki ng annual paynments as opposed to an entire
paynment up front. |If they m ss one annual paynent
and periodic paynent and they're out, then the
state has no fund to seek.

MR WRTH  There's sonething we may be
able to address, especially in the case where they
failed to make an annual paynment. That's a good
t hought | hadn't consi dered.

M5. MC FAWN:  What woul d happen, for
instance, if the Authority doesn't agree with the
Department of Agriculture about the need for
expendi t ures?

MR WRTH Well, part of that there
will be sone protection in that there will be a
Council that's actually -- we'll have a seat on
the Council, and the Departnent of Ag and the
sponsoring organi zati ons and the representatives
of the participants will serve on that Council
So | would suggest that the Authority is bound by

the Council's recomendation rather than -- |
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woul dn"t want this suggesting the Authority
unil ateral ly says. W& have to be bound by the
reconmendati on of the Council

M5. MC FAWN. So the Authority would be
bound by the Council's recomendation so it
woul dn't be just a recomendation?

MR WRTH | think that's -- as
envision it, correct.

M5. MC FAWN.  Wio el se would be on the
Council? You nentioned the Departnent of
Agriculture. What kind of other participants
woul d there be on that?

MR WRTH  For exanple, producers who
have |ivestock | agoons who are nenbers of Illinois
Farm Bureau coul d be represented by a desi gnee by
the Illinois FarmBureau. Simlarly, Illinois
Por k Producers Association could have a
representative of Illinois Pork Producers on the
Counci | .

This specifies that in the case I'ma
producer and | don't fall under the Farm Bureau or
Pork Producers or any other association that
represents menbership, in that case let's say

there's three of us that fall into that category
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we can have a seat on the Council. One of the
three of us can be a nenber of that Council, and
bel i eve the Departnent of Ag would hel p us sel ect
one of us three.

M5. MC FAWN. Page 6 of the draft
agreement, menorandum paragraph (c), it says, "A
regi stered | agoon shall be required to be cl osed

when one of the follow ng occurs,” and one of
those i s nunber one, the owner or operator of the
| agoon determ nes that such lagoon is to be

cl osed.

Then if you drop down to paragraph (e),
it says, "The Departnent assumes responsibility
for closure when it has been determ ned that a
| agoon neets the requirenments set forth in
par agraph (c) above."” Maybe I'mnot reading this
correctly, but it al nbst appears that the owner or
operator could trigger the need for closure and
thereby trigger the need for the Authority to
expand the funds and the Department of Agriculture
to spend t hem

MR WRTH That is the way it appears

toread, but | don't think that is the intent so

we will need to clarify that.
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MR, DAVIDSON: That's a good question if
someone deci des they want a free cl osure job.

MB. MC FAWN: Exactly.

MR WRTH That's certainly not what we
intend to use the Fund for

M5. MC FAWN. | don't think so. It
rem nds nme of some open-ended disability insurance
policies witten many years ago. Well, you know,

I do have sone ot her questions, but | think I want
to ponder themfor the com ng week about the
financing of the Fund two tinmes versus the five
percent so | do hope you'll join us again on
Tuesday. M. Davidson, the Pork Producers did
submt a coment. Fortunately, ny copy is dated
July 1.

MR DAVIDSON. Right, in July.

M5. MC FAWN.  And sone of these -- sone
of the comrents were addressed in your testinony
today. For instance, the definition of when it
shoul d be renoved from service does not seemto
coincide any longer with your testinony exactly.
It doesn't parallel exactly.

" mwondering does your testinony take

precedence over what you put in your conments?
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MR, DAVIDSON: We better clarify that at
the 21st neeting.

M5. MC FAWN. That woul d be hel pful
The conments are accepted as a public comment. So
on the 14th, you might want to enter themas an
exhibit or anend them and enter an amended copy or
something to that effect.

HEARI NG OFFI CER KING  For the purposes
of the record and for reference in the course of
future Board opinions, although M. Davidson and
M. Wrth essentially recited their filings into
the record here today, I'mgoing to ask if there
are any objections to entering M. Davidson's
comments and M. Wrth's proposal that was
attached here as exhibits.

Hearing none, those will be entered as
exhibits, | believe, 5 and 6 since we reserved
sonme nunbers for sonme other docunments fromthe
Department of Agriculture. M. Davidson's
comments by Richard W Davidson in the matter of
livestock waste regulations 35 I11. Adm Code 606,
97-15(b) dated Cctober 14th, 1997, will be entered
as Exhibit 5 and the attachnent No. 1,

Gover nment - Li vest ock | ndustry Cooperative
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Agreenent to Provide Financial Surety For C osure
of Abandoned Livestock Lagoons will be entered as
Exhi bit 6, and we'd note that has addendum
Department of Agriculture Information Regarding
New Lagoons Required to be Registered 10/9/97, and
that's a part of Exhibit 6.

(Exhibits 5 and 6 were received

i n evidence.)

HEARI NG OFFI CER KING I n the course of
the testinony, there are also references nmade to
the 1 EPA comments. Those are already made part of
the record with public comrent nunbers. Those
were public coments 2 and 3.

M5. MC FAWN. M. Davidson in his
testinmony referred to the Agency's coments June
30th, 1997. That's already been entered into the
Board's record as a public comment, and then he
also referred to the Agency's comments which are
the pre-hearing comments submtted by
M. Warrington of Cctober 3, 1997. That is public
comment No. 3 in the Board's records.

HEARI NG OFFI CER KING M. Warrington,
do you know if the Agency's intending to present

any witnesses or testinony?
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MR, WARRI NGTON: W don't have any
Wi t nesses anticipated for next week at this tinme.

M5. MC FAWN. In light of M. Davidson's
comments, are you interested in perhaps presenting
a Wi tness concerning your table?

MR WARRI NGTON:  That's why | qualified
it. We will reviewit and we'll let the Hearing
O ficer know as soon as possible.

HEARI NG OFFI CER KING All right. Is
t here anyone el se who wi shes to offer any
testinmony? | believe that finishes up what we're
doi ng here today.

As we mentioned several tinmes, there is
anot her hearing on Septenber 21st in Springfield.
| believe the Hearing Oficer order should be on
the table back there, if you don't already have
one, that has the locations and tines. So |'d
like to thank everyone today. | will nention to
the court reporter that we got approval for an
expedi ted transcript.

M5. MC FAWN. So the audi ence knows as
wel I, we asked for an expedited transcript because
we asked for a lot of things fromthe Departnent

of Agriculture. W're hoping that transcript is
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avai | abl e on Thursday at the very earliest, but
you mght want to -- do they have to get that
fromyou, the court reporting service?

THE REPORTER: We'd like themto order
fromus, but we know it is also posted on the
I nternet and nade avail abl e.

M5. MC FAWN. As the court reporter has
i nfornmed you, we also do put our transcripts on
the Internet on our Wrldwi de Wb site. That is
not done as quickly as we receive the hard copy,
but for those of you that are critically
interested in reviewng that transcript prior to
the next hearing in this matter, please know that
we are trying our best to nake it avail able.

As M. King said, our hearing is next
week in Springfield, it is at the Minicipa
Buil ding on October 21 at 10:00 a.m It will be
conti nued as necessary to the next day at a
different location. Gven the brevity of today's
hearing, there's, | would say, an unlikely chance
that we will need to go on to Cctober 22, but do
keep in m nd we do have those two dates set aside.

W | ook forward to additional testinony

fromthe Agency, fromthe Departnent of
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Agriculture and do hope that soneone fromthe
II'linois Pork Producers is there, also, to answer
further questions.
HEARI NG OFFI CER KING  Thank you,
everyone. That concludes today's hearing.
(Which were all the proceedi ngs
had in the above-entitled

hearing.)
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BEFORE THE | LLI NO'S POLLUTI ON CONTROL BOARD

LI SA H BREI TER, CSR, RPR, CRR being
first duly sworn, on oath says that she is a court
reporter doing business in the City of Chicago;
that she reported in shorthand the proceedi ngs at
the taking of said hearing and that the foregoing
is atrue and correct transcript of her shorthand
notes so taken as aforesaid, and contains all of

t he proceedi ngs had at sai d hearing.

LI SA H BREITER, CSR, RPR, CRR
L. A. REPORTI NG

79 West Monroe Street

Suite 1219

Chi cago, Illinois 60603

(312) 419-9292

(312) 419-9294 Fax
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