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PROCEEDI NGS
(January 14, 1997; 9:10 a.m)

HEARI NG OFFI CER LQZUK- LAW.ESS: CGood
nmor ni ng and wel cone.

Today is the first hearing of five, which
the Board will be holding in this matter. This
proceeding is entitled the Illinois Departnent of
Agriculture Livestock Waste Regul ati ons Proposal,
35 Illinois Admi nistrative Code 506.

The Il1linois Departnent of Agriculture
proposed this rul emaking to the Board on Novenber
21st, 1996, and the Board docketed this matter, and
it is RO7-15.

If you would like to file any notions or
testinmony or comments with the Board, please do
note on those filings R97-15.

My nane is Audrey Lozuk-Lawl ess, and | am
the Hearing Oficer in this matter. There are
several nenbers fromthe Board present here today.

I would like to introduce Board Chairnman
d ai re Manni ng.

BOARD CHAI RVAN MANNI NG Good nor ni ng.

HEARI NG OFFI CER LQOZUK- LAW.ESS: Board

Menber Dr. Ronald Fl enal .

KEEFE REPCORTI NG COVPANY
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PRESI DI NG BOARD MEMBER FLEMAL: CGood
nor ni ng.

HEARI NG OFFI CER LQOZUK- LAW.ESS: Board
Menber Joseph Yi.

BOARD MEMBER Yl: Good norni ng.

HEARI NG OFFI CER LQOZUK- LAW.ESS: Board
Menber Dr. Tanner Grard.

BOARD MEMBER G RARD:  Good nor ni ng.

HEARI NG OFFI CER LQZUK- LAW.ESS: Board
Menber Marili MFawn.

BOARD MEMBER McFAWN:  Good nor ni ng.

HEARI NG OFFI CER LQZUK- LAWLESS:  And we
al so have an attorney with the Board here, Marie
Ti psord.

MS. TIPSORD: Good nor ni ng.

HEARI NG OFFI CER LOZUK- LAWLESS: So |
woul d just like to start off by saying that the

hearing today will be conducted pursuant to the

Board's procedural rules. Any information which is

rel evant and not repetitious will be adnmitted into

the record.
Any witnesses will be sworn in by the

court reporter and subject to cross-questioning.

Anyone in the audi ence can ask a question of any of
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the witnesses. You do not need to sign in ahead of
time.

Al right. Today the general procedure
we would Iike to followwi Il be, first, we wll
have the Departnent of Agriculture present their
wi t nesses. They have three witnesses who have
prefiled testinony in this matter.

After the Departnent of Agriculture
presents their witnesses they will be foll owed by
the Illinois Environmental Protection Agency, and
their witness, followed then by the Departnent of
Health and, finally, the Departnent of Natura
Resour ces.

After those proponents have testified we
will then go to the two individuals who have
prefiled testinony in this matter earlier with the
Board, and that would be the testinmony fromthe
[Ilinois Stewardship Alliance, Renee Robinson, and
from Ted Funk fromthe University of Illinois.

Foll owi ng that testinony, we will then
turn to questions fromanyone in the audience. |If
you have a question we would just |like you to raise
your hand and cone -- and I will acknow edge you,

and then cone to the second table there. There is
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a mcrophone. And go there and state your name and
if you represent any organi zations, and then go
ahead and ask your question.

The agencies will be sitting up in panel
form Right now the Departnent of Natural
Resources is not up there, but they will be up
there, and you can ask a question of any of the
di fferent agencies or of any of the w tnesses who
have testified.

Ckay. The Board Menbers may, fromtine
to time, ask questions. | just wanted everyone to
be clear that those questions are to conplete the
record for any Board Menbers or staff that may not
be present with us here today, not to represent any
preconcei ved notions or bias.

And, lastly, to rem nd everyone that if
they don't want to say anything today on the record
or don't want to file prefiled testinony, that
there will be four additional hearings which are
being held in this matter. And those hearings wll
be held in Chanpaign, DeKalb, Galesburg and M.

Ver non.
And so right now!l would like to turn the

programover to Dr. Flenal.
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PRESI DI NG BOARD MEMBER FLEMAL: Thank
you. | want to extend a wel come on behalf of the
Board to all of you. W look forward to your
participation in this rul emaki ng.

It is very inportant to us when we are
doi ng our -- we are undertaking our rul emaki ng
charge that we hear fromthose people who are
affected by the rule. W can factor in all of the
appropriate information we can to nmake the best
rule possible. It certainly is encouraging to see
this large turn out, and it certainly augurs well
for our ability to nake a good decision on the
matter before us.

Since nost of you are newto the Illinois
Pol lution Control Board process, | amgoing to take
just a short tine to run through who we are, what
we do, and what specifically we are about in the
current rul emaki ng.

The Pol lution Control Board consists of
seven nenbers that are appointed by the governor
with the consent of the Illinois Senate. Five of
the Board Menbers are presented today. Two of our
other two Board Menmbers are off attending to other

matters this norning, but will participate fully in

KEEFE REPCORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

the ultimate decision that the Board is faced with
inthis matter.

The Board has a broad range of duties. A
substantial portion of our tine is involved in
various quasi-judicial activities. W stand as
boards of review W |ook at and nmake decisions in
a variety of enforcenent actions and so on

The second hat that we wear is a
quasi -l egi slative one. It is that activity that we
are engaged in today. The Board is charged wth
adopting the environnental standards for the State
of Illinois. Mst of the regulations that you know
as environmental regulations that are state
regul ati ons have cone through and been adopted by
t his Board.

In the matter at hand we have been
charged by the General Assenbly with devel opi ng the
regul ations that will flesh out the Livestock
Managenment Facilities Act. That is, of course, the
activity that we are engaged in at the nonent.

W will proceed in this matter by
conducting the hearings that are beginning at the
nmonent, by gathering other information through

public coments that are submtted by the Board,
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and when this record is completed, which will be in
m d February, the Board will deliberate over the
content of that record, that is, what you are
telling us today and what we gather through the

ot her processes, and determ ne what the ultimte
fate of the proposal before us is.

Now, that proposal may have one of three
fates. We may find that the appropriate decision
is to adopt the rule as proposed to us. W m ght
adopt the rule with nodifications; those
nodi fi cations based upon the testi nony and, again,
ot her aspects of the record that we develop in this
process. O, conceivably, we mght nake the
decision to not nove forward at all.

At any rate, that is the task that the
Board is presented with ultimately in this
rul emaki ng procedure. The rulemaking is a fairly
normal one for the Pollution Control Board, perhaps
wi th one exception. W all ought to note that this
i s a sonewhat unusual proposal or process, in that
we have a fairly short time frame. The Genera
Assenbly has nmandated that this rul enaking be
conpleted in a termof six nonths.

At first blush it may appear that six

10
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months is a long time and provides lots of extra
el bow room It, in fact, does not. |[If one |ooks
at the various steps that are nandated by | aw

bef ore any rul enaki ng can beconme law in the State
of Illinois, six nonths becones a relatively short
time frane.

W& have had al ready, for exanple, had to
consume several weeks sinply in the notice process
for these hearings to be sure that everybody is
awar e that hearings are happening and that they
have adequate time to prepare. W are actually in
the eighth week at the noment of a 26-week period
to adopt these rules. Ahead of us are substantial
bl ocks of tine that are set aside for activity, so
we have to nove rather expeditiously in the
deci si on.

W appreciate the cooperation that the
peopl e who have participated in the rul emaki ng so
far have shown us in accommodating to this rather
tight tine frane.

Wth that, et me pass the m crophone
over to Chairman Manni ng, who, as well, has a few
words of introduction she would |ike to nake.

CHAI RVAN MANNI NG As we need to get

11

KEEFE REPCORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

started soon, | wll nmake this short. | did
however, want to wel come all of the nenbers here,
as well as Dr. Flemal has al ready done.

| wanted to wel cone all the nenbers of
the public, all the menbers of the Iivestock
i ndustry, and all of the persons in government who
have been very busy throughout the |ast severa
mont hs working with this rule and working with this
i ssue.

Particularly, I would like to recognize
the legislative interest and the good | egislative
wor k that has been done already on the Livestock
Managenent Facilities Act. | know several
| egislators may be in and out today. | know nmy own
representative, Representative Poe is here in the
back of the room Ray Poe.

My understanding is that Representative
Myers may be here | ater and Representative Tenhouse
and Representative Ryder, as well.

W appreciate that |egislative interest
and we appreciate all of the work that you have
done in ternms of the Act and trying to get this
issue to the public forefront and resolving it in a

way that makes sense for everyone.
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The Board's role, as well, is one of
working with that Act within the confines of that
Act and working with the Departnent of
Agriculture's proposal and ensuring that the
proposal is protective of the environment, while at
the sane tine econonically reasonable for the
industry that is in question; this time the
livestock industry.

I would like to al so recogni ze the good
wor k of the state agencies that has been done in
terns of presenting this proposal and in presenting
the emergency rule that we had earlier
specifically the Departnment of Agriculture.

I know the Director is here this norning
as well. | don't know if Becky is still here, but
I would like to recogni ze Director Doyle. Becky,
if you would stand up so that everybody knows who
you are. Director Doyle is here this norning.
Thank you.

Becky and her Departnent have done an
excellent job in terns of dealing with this issue,
and we will hear from Chet Boruff and Warren
Coet sch and the other people in Agriculture this

nor ni ng.

13
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I would like to al so recogni ze, of
course, The Department of Natural Resources, the
Envi ronnental Protection Agency, and the Depart nent
of Public Health, who really have shown t hat
gover nment wor ki ng together can really work well in
terns of resolving sone rather difficult issues
that we all face environnentally and econom cally
inthis State.

Wthout further ado, | amgoing to turn
over to Presiding Board Menber and his Hearing
Oficer for us to begin the testinony this
nmorni ng. Thank you.

HEARI NG OFFI CER LQZUK- LAWESS: | woul d
just like to tell people that if you are unable to
hear any of the w tnesses, just raise your hand and
we can adjust the m crophones, because we want
everyone to be able to hear everything that people
are saying.

So we will now begin with the Departnent
of Agriculture's witnesses. | will turnto M.
Chet Boruff, and ask if you have an opening
statenment or if you would like to call your first
Wi t ness.

And if the court reporter could then

14
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pl ease swear in all the Departnment's w tnesses.
(M. Chester Boruff, M. Wrren
Goetsch and M. Scott Frank
were sworn in by the court
reporter.)

MR, BORUFF: Good norning. Before |
woul d offer nmy prepared testinony this norning, |
woul d I'ike to, on behalf of the Illinois Departnent
of Agriculture, offer our thanks to the Illinois
Pol I ution Control Board for your interest and
activity in this and especially, as was nentioned,
in view of the conpressed schedule that you are
wor ki ng wi thin, and knowi ng that there are other
pressing matters that you are dealing with at the
same time that this issue is before you. So thank
you for that.

I would also Iike to, on behalf of the
Departnent, offer our thanks to the other three
departnments that served as nenbers of the Advisory
Conmittee established by the Act, the Livestock
Managenent Facilities Act, those being the
Department of Natural Resources, the Environnental
Protecti on Agency, and the Departnent of Public

Heal t h.
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The representatives of those departnents,
who you will hear fromlater on this norning, al
put a great deal of tinme and effort as well as
staff support that came from enunerable people to
put these regulations together. So I would just
like to, on behalf of our Departnent, issue our
t hanks to them

And al so to those of you in the audi ence
t oday, people who represent the industry, folks
fromaround the state and a variety of different
interests for the great deal of concern that you
have had in this issue and many hours that | know
that many of you personally have spent with the
whol e devel opnent of the Act and on the regul ati ons
t oday.

My nane is Chet Boruff and | am enpl oyed
by the Illinois Departnment of Agriculture as Deputy
Director for the Division of Natural Resources and
Ag Industry Regulation. | entered the Illinois
Department of Agriculture in my current position in
July, 1992. As Deputy Director, | amresponsible
for the program areas of the Departnent dealing
with animal health and welfare, natural resource

protection, regulation of the feed, seed and grain
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i ndustry, and the wei ghts and neasures program

I was raised on a grain and |ivestock
farmin Rock Island County, Illinois. | received a
Bachelor's Degree in Agriculture fromlowa State
Uni versity, and prior to coming to the Illinois
Departnment of Agriculture, | have worked in
agriculture finance, real estate, and agricultura
supply sales, as well as operating a diversified
grain and livestock farm

[I'linois has | ong been recogni zed as one
of the leading livestock producing states in the
nation. Due to its access to abundant feed
supplies, strong markets, and a well devel oped
infrastructure, the Illinois livestock industry has

been a major contributor to the state's overal

econony.
Li vest ock production accounts for

approximately 2 billion dollars or 25 percent of

the total gross income received for Illinois farm

commodities. Several types of |livestock species
are produced in the state, but especially pork
beef cattle, and dairy production are major
contributors to the agricultural industry.

The livestock industry is undergoing

17
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maj or changes in structure due to econom c and

mar keting forces which are not unique to the State
of Illinois. As aresult, it has becone conmon for
many operations to expand, to specialize, and to
invest in capital-intensive production units in
recent years. Production and marketing trends have
shown a major shift in livestock production from
areas historically known for |ivestock production
to newer production areas of the country where
livestock units are becom ng nore preval ent.

The livestock industry has been faced
wi th chal | enges regardi ng market structure, access
to capital, a limted supply of trained enpl oyees,
and increased regulations. In many cases, in
IIlinois as well as in other states, traditiona
and | ong-established |ivestock producers have
chosen to | eave the industry rather than to address
t he chal l enges |isted above.

In an effort to strengthen the industry
and to position Illinois to be a continuing | eader
in livestock production, Governor Edgar convened
t he Livestock Industry Task Force in July of 1995.
The task force, chaired by Becky Doyle, Director of

Agriculture to the State of Illinois, includes
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representatives of the major |livestock conmodity
sectors, as well as representatives fromthe
supporting industries, including processing,
veterinary nedicine, |ivestock supplies, and grain
pr oducers.

The charge given to the Task Force was to
consi der those factors affecting the |ivestock
industry in the State of Illinois and to nake
recomendati ons to CGovernor Edgar and to the
| egi slature on ways that Illinois could continue to
foster a healthy livestock industry. The Task
Force has addressed a wi de range of topics focusing
on areas of econom c devel opnent, technol ogy
transfer, and environmental concerns regarding
i vestock production.

Intensified |livestock production has |ed
to | arger operations which, by nature of their
size, generate |large volunmes of ani mal waste.
Concerns have been raised regardi ng the inpact
t hese | arge vol unes of ani mal waste might have on
water, soil and air resources. The Livestock
I ndustry Task Force designated a working group to
deal with these environnental issues, and as a

result of its deliberations, the Task Force pl ayed
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a mpjor role in the devel opment of |egislation
known as the Livestock Managenment Facilities Act,
which was ultimately passed by the Illinois CGenera
Assenbly and signed into |l aw as Public Act 89-456
by Governor Edgar on May 21st, 1996.

During the public discussions which | ed
to the devel opnent and eventual passage of the Act,
it was noted that any new | egi sl ati on regarding
livestock waste and |ivestock managenent facilities
shoul d be preventive in nature, since Illinois
currently has statutes in place to deal with
situations once pollution has occurred. By being
preventive, the Livestock Managenent Facilities Act
will help Illinois and its livestock producers
avoi d probl ens which have occurred in other states
regardi ng contam nati on of natural resources from
i vestock production.

The Livestock Managenment Facilities Act
sets in place statutes providing for the proper
siting, construction, operation, and nanagenent of
i vestock nmanagenment facilities and associ ated
wast e handling structures. It is the intent of the
Li vest ock Managenment Facilities Act to "mmintain an

econom cally viable livestock industry in the State

20
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of Illinois while protecting the environnent for
the benefit of both the |ivestock producer and
persons who live in the vicinity of a livestock
production facility".

The Livestock Managenment Facilities Act
conpl ements existing statutes contained within the
II'linois Environnental Protection Act and
regul ati ons adopted thereunder regarding the
operation of |ivestock managenent facilities and
focuses on preventing pollution fromthese
facilities before it may occur. Not only does the
Li vest ock Managenment Facilities Act address design
and operational aspects of |ivestock production
but it allows for the education and certification
of livestock managers, provides for research, and
provi des for the proper disposal of |ivestock
waste. Once again, the goal being to prevent
pol lution before it may occur.

Section 55 of the Livestock Managenent
Facilities Act established a Livestock Managenent
Facilities Advisory Committee -- | will be
referring to this as Conmttee -- made up of the
Directors of the Departnent of Agriculture, Natural

Resources, Public Health, and the Illinois
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Envi ronnental Protection Agency or their designees.
| was designated by Director Doyle to serve as the
Chair of the Conmittee.

The Menbers of the Committee were charged
to review, evaluate and nake recomendations to the
Department of Agriculture for rules necessary for
the inplenentati on of the Livestock Managemnent
Facilities Act. The Departnent was nandated by
statute to propose rules to the Board for the
i npl enent ati on of the Livestock Managenent
Facilities Act within six nonths of the effective
date of the Act.

Since the effective date of the
| egi sl ati on was May 21st, 1996, the Depart nment
prepared its proposal for filing date of Novemnber
21, 1996. Section 55 of the Livestock Managenent
Facilities Act also requires that the Board hold
heari ngs on and adopt rules for the inplenentation
of the Act within six nonths of the Depart nent
filing of a rule proposal for that purpose.

The Conmittee net five tinmes during the
sunmer and fall of 1996 to review, evaluate and
recommend amendnents to various draft proposals

devel oped by the Department. The departnents and
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t he agency represented on the Conmttee provided a
vast ampunt of professional know edge and
experience on a broad spectrum of topics pertinent
to the subject matter of the Livestock Managenent
Facilities Act. The Departnent recognizes themfor
their efforts and appreciates their reconmendations
and i nput throughout the rule proposal devel opnent
process.

The Conmittee considered several sources
of information, such as technical papers, published
desi gn standards, pertinent information from other
states, and information provided by industry and
private individuals as it nmade recomendations to
t he Departnent regarding the rule proposal

The effective dates of several sections
of the Livestock Managenent Facilities Act are
coupled to the effective date of rules promul gated
for their inplenmentation. During the tine period
that the Conmttee was deliberating possible rule
proposal s, concerns in several areas of the state
were being raised regardi ng whet her or not adequate
| evel s of environnmental protection were in place
during the interimperiod between the effective

date of the statute and the final adoption of the
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rules that were to be submitted by the Departnment
to the Board.

As a result of these concerns, the
Depart ment devel oped and proposed to the Board an
energency rule pertaining to portions of the
Li vest ock Managenment Facilities Act, nanely, |agoon
registration, livestock facility siting, waste
| agoon design criteria, waste managenent plans, and
certified |ivestock managenment training and
certification. After allow ng for public comrent,
t he Board adopted energency rules allow ng for the
i npl enent ati on of various sections of the Livestock
Managenent Facilities Act on October 31, 1996, with
an effective period of 150 days unl ess extended by
the Illinois General Assenbly.

Currently, legislation is pending, and I
m ght mention at this point in time, the
| egi slation did pass, so that the rule has been
extended, to nmy know edge, which woul d extend the
energency rules and fromall indications, as |
mentioned, it did pass in General Assenbly. During
t he devel opnent of the energency rule proposal, the
Depart ment consi dered recommendati ons whi ch had

been nade by the Livestock Managenent Facilities
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Advi sory Conmmittee

In addition, during the devel opnent of
t he proposal, which is the subject of this
docunent, the Departnment carefully considered the
scope and the design of the energency rul es adopted
by the Board. As a result, the adopted energency
rule and the several sections of the rule proposed
with this docunment are very simlar in content and
regul atory direction.

However, the Departnent has included
sections in this proposal which were not considered
rel evant during the energency rul e adoption
process, and has attenpted to devel op and propose
enhancenents or clarifications to sections that
were included in the adopted emergency rule. In
all cases, the Departnment proposes to recognize the
appropriate regulatory standi ng of any actions
taken by individuals and facilities under the
energency rul es.

Prior to the passage of the Livestock
Managenent Facilities Act, regulatory issues
associated with livestock waste primarily were
addressed by the Illinois Environnental Protection

Agency under authorities present in the
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Envi ronnental Protection Act and the rules
promul gat ed t hereunder. The Livestock Managenent
Facilities Act provides authorities to the Illinois
Departnment of Agriculture relative to |ivestock
waste and facility managenent and, thus, the
Department believes the nost appropriate approach
is to set the rules inplenenting the statute in a
separate Part.

Part 506 is organized in severa
subparts, each with its own applicability section
and specific requirenents. The initial three
subparts provide the bulk of this proposal for the
Board's consideration regardi ng: Cenera
provi sions; |agoon registration, construction
standards and construction certification; and waste
managenent pl an devel opnent, inplenmentation and
mai nt enance.

The final four subparts in the proposa
provide a framework for the Departnent's
adm ni stration of each of the follow ng: The
certified |ivestock manager program penalties
associ ated with the Livestock Managenment Facilities
Act; owner or operator financial responsibility

requi renents; and setback waivers.
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Each of the final four subparts set forth
authorities for the Departnment to devel op and
pursue direct adoption of rules under the Illinois
Adm ni strative Procedures Act. In each of the
Subparts D, E, F, and G the rules which we are
proposing state that the Departnent nay adopt and
promul gate by rule all procedures reasonably
necessary to performits duties and
responsi bilities under the specific subpart.

Thi s approach was revi ewed and
recommended by the four-agency advisory conmittee,
in order to give the Departnment of Agriculture the
ability to adopt rules and procedures in a tinely
fashion and to relieve the Pollution Control Board
of being required to consider and act upon m nute
adm nistrative details. The Livestock Managenent
Facilities Act does not prohibit this approach and
the Illinois Departnent of Agriculture routinely
adopts and pronulgates rules in a variety of its
ot her prograns.

The I1linois Departnent of Agriculture is
requesting that the Pollution Control Board endorse
this approach in order that the Departnent of

Agriculture may continue upon its anti cipated
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course of devel oping adm nistrative rules, which
wi || conplenent these proposed Rul es.

Fromthis point on, I will be sharing the
m crophone with Scott Frank and Warren Goetsch,
both of whom are nenbers of the staff at the
[Ilinois Department of Agriculture. They and
will be review ng specific subparts of the proposed
rules. M. CGoetsch will be providing testinony on
Subpart A:  General Provisions and Subpart B
St andards for Livestock Waste Lagoon, and Subpart
D: Certified Livestock Manager. M. Frank will be
providing testinony on Subpart C. \WAste nanagenent
Pl an and Subpart E: Penalties.

I will be finishing our presentation wth
testinmony regardi ng Subpart F: Fi nanci al
Responsi bility, Subpart G Setbacks, and fina
comments by the Illinois Departnment of
Agricul ture.

Thank you.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Boruff.

You may begin, M. Goetsch

MR GOETSCH: My nane is Warren CGoetsch

I am enployed by the Illinois Departnent of
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Agriculture as the Chief of the Bureau of

Envi ronnental Prograns, a position that | have held
since Decenber of 1991. | joined the Departnment in
July of 1989 and served as the Bureau Chief of
Laboratories until assum ng ny present position

The responsibilities of the position
i ncl ude providing adm nistrative oversi ght and
techni cal gui dance to the Departnent's pesti cide,
nursery, and agrichem cal facility contai nment
progranms. In addition, | represent the Departnent
on the Interagency Pesticide Commttee, the
I nt eragency Coordi nating Conmittee on G oundwater
the Illinois Hazardous Materials Advisory Board and
the Agrichem cal Facility Response Action Program
Boar d.

Prior to joining the Departnent, | was
enpl oyed for over nine years as an Area Extension
Engi neer by the University of Illinois Cooperative
Extension Service. During that time | worked with
various agricultural producers on various areas of
agricul tural engineering including farnstead
design, alternative energy systens, |ivestock
housi ng and waste managenent, grain drying and

tillage systens.
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| received both a Bachel or of Science
Degree in Agricultural Engineering and a Master of
Sci ence Degree in Agricultural Engineering fromthe
University of Illinois at Urbana- Chanpai gn
IIlinois. | have been a nenber of the Anerican
Society of Agricultural Engineers since 1980, and
have been a Regi stered Professional Engineer in the
State of Illinois since 1984.

Today | cone before this group to provide
testimony on behalf of the Illinois Departnent of
Agriculture relative to certain provisions of
Subpart A, B and D of the proposal

Subpart A sets forth the applicability,
severability, definitions and incorporations by
reference for the rule proposal. The applicability
statenent indicates that each subpart includes its
own specific statement of application. Section
506. 102 i ndicates that each section shall be
considered on its own nerit and does not directly
affect the validity of the other subparts.

Section 506.103 contains vari ous
definitions of ternms used in the rule proposal and,
in general, follows concepts devel oped and i ncl uded

in the emergency rul es adopted by the Board under
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Docket R97-14.

Al but six terns defined within this
section have been taken directly fromthe Livestock
Managenent Facilities Act, thus no additional
di scussion of themw || be offered here. The terns

"Aquifer material,"” "Gavel" or "Sand and gravel,"
and "Sand" have been included in the proposal for
use with the site investigation requirenents

i ncl uded at Section 506.202 relative to the design
and construction of livestock waste | agoons. These
definitions were adopted by the Board as part of

t he enmergency rul es and have been proposed in this
rul emaki ng wi t hout changes.

M. Don Keefer, a hydro-geologist with
the Illinois State Geol ogi cal Survey section of the
[1'linois Department of Natural Resources, was the
principal author of this concept and will provide a
di scussion of the derivation of these terns, their
associ ated nmeani ngs and use with a site
i nvestigation during the Departnent of Natural
Resources testinony, which follows |ater

Anot her termincluded in both the
energency rules and proposed here is the term

"placed in service." No changes fromthe
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energency rule definition are proposed here. The
Departnment believes that it is necessary to tightly
define any conpliance date froman easily
determined point in tine and feels that this
definition is adequate to serve that purpose.

Al so, the Departnent has offered a
definition of the term"Livestock pasture
operation” to assist in the interpretation of the
statutory definition of a "Livestock nanagenent
Facility." The Livestock Management Facilities
Act, under the definition of a "Livestock
Managenment Facility," specifically exenpts
"Li vestock pasture operations"” from conpliance
with its provisions or those of this rul emaking,
but does not provide a specific definition of such
facilities.

The Departnment has devel oped the proposed
definition of "Livestock pasture operations” by
nmodi fyi ng various conponents of the definition of
an "ani mal feeding operation"” found at 35 Illinois
Admi ni strative Code 501.225. The proposed | anguage
requires that to qualify as a "Livestock pasture
operation” some form of vegetation nmust remain

present over nost of the lot area and that the
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ani mal s have free access to the |ot areas, both
provi sions which are in direct opposition of the
requi renents for classification as an "ani mal
feedi ng operation"” and are consistent with what the
Departnment believes was the type of facility to be
exenpted by the statute.

The final two definitions that | wll
briefly discuss today are associated with the terns
"Popul ated Area" and "Residence." The Depart nent
proposes to expand the definition of "Popul ated
Area" beyond the statutory definition by:

(1) providing a clear method to follow in
determ ni ng whether a particular situation
qualifies as being within the statutory definition
and

(2) recognizing the seasonal use of
either a comon place of assenbly or a non-farm
busi ness shoul d not exclude it fromthe setback
protections afforded under the origina
definition.

The Departnment proposes that the
exi stence of a "Popul ated Area" be determ ned by
consi dering the setback distance which would be

applicable to the livestock facility in question
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as shown in Figures 1 and 2 included in ny prefiled
testi nmony.

First, the applicable setback distance is
identified as nmeasured fromthe proposed facility.
Then, the nunber of residences, the existence of a
non-farm busi ness or the existence of a common
pl ace of assenbly within the setback di stances are
then determined. |If at |east ten inhabited
non-farm resi dences, a non-farm business or a
common pl ace of assenbly are located within the
det erm ned set back distances, the "Popul ated Area"
definition would apply.

In addition, during discussions with the
Advi sory Conmittee, a question was presented
relative to whether facilities, such as schools or
busi nesses whi ch have a predeterm ned seasona
operational shutdown, would fail to be included
within the "Popul ated Area" definition because of
t hose seasonal shutdowns.

In response to this issue, the Advisory
Committee has recommended to the Departnment and the
Depart ment has proposed | anguage as part of the
"Popul ated Area" definition which would recognize

that the seasonal nature of an operation would not
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di squalify them from consi derati on as conmon pl aces
of assenbly or non-farm busi nesses.

The Departnent has al so proposed a
definition for the term"residence." Severa
either statutory or proposed regulatory definitions
include this termas part of a broader definition
but do not clearly specify an exact interpretation
of residence as a base term Specifically, the
inclusions of all attachments as being part of the
structure for setback neasurenment purposes is
deenmed necessary.

In addition, a requirenment that the
structure be in use as a place of human habitation
was deenmed as a necessary addition to the fina
definition. Further, the Departnment woul d
respectful ly suggest that the Board consider a
further clarification to the rule, either as part
of this definition or as a conmponent of another
section of the rule relative to the timng of the
application of a setback distance.

The Advi sory Comm ttee discussed, on
several occasions, the possible need for a
clarification regardi ng when a structure would be

consi dered a residence and thus inpact the siting
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of a proposed facility. However, a final consensus
was never reached. Since the Departnent's proposed
filing, a situation has devel oped wherein an entity
purchased a | arge parcel of land and initiated the
construction of a livestock managenment facility and
| agoon.

At about the sane tine, other
i ndi vi dual s, which opposed the construction of the
facility, purchased a small parcel of land directly
adjacent to the facility site and within the
proj ected setback di stances. Those individuals
then |l ocated a house trailer on the snall parcel of
land and are claimng that it qualifies as a
resi dence

This situation suggests that further
clarification is necessary to ensure that the
rights of both rural residents and the |ivestock
i ndustry are protected. The |ong construction
peri od which precedes a facility being "placed in
service" renders this possible point in tine as
unsuitable as a reference point. Another option
m ght be to key the application of setbacks to the
date of the | agoon registration receipt by the

Depart nment .
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Thi s approach woul d al so have a secondary
benefit in that proposed facilities would be
encouraged to submt their registration request
prior to any substantial construction beyond the
initial site investigation boring. This would
allow for a nore constructive and tinely
i nteraction between the owner/operator and the
Departnent than is specifically required under the
statute, which is rather passive in this area.

However, this approach would not solve
potential conflicts relative to facilities being
pl anned whi ch do not incorporate the use of |agoons
as part of their livestock waste storage and
treatment systems. Nor, would it consider the
nmobi | e nature of manufactured housi ng, which could
be noved within a setback zone and established
during the construction period associated with a
i vestock managenment facility.

In any event, the Departnent urges the
Board to consider a clarification in this area to
m ni m ze confusion which could result under the
current provision of the statute.

Section 506. 104 of the proposal includes

docunents to be incorporated into the rul emaki ng by
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reference. The Departnment is proposing two
references relative to the analysis of sanples
collected fromnmonitoring wells which may be
required as part of a |agoon design. These
references are fromthe American Public Health
Associ ation and the National Technical Information
Service for the United States Environnenta
Protecti on Agency and are standard references
utilized by both governnent and private

| aboratories throughout the country.

The final two references are fromthe
American Society of Agricultural Engineers and the
United States Departnent of Agriculture Natural
Resour ces Conservation Service. Both these
docunents are specifically referenced in the
Li vest ock Managenment Facilities Act and are
required to be used as the basis for |agoon
desi gn.

Subpart B of the proposal is organized
into eight major sections and outlines the approach
requi red of owners and operators of new or nodified
livestock waste | agoons for the registration
design, construction, closure, and ownership

transfer of such facilities. The proposal closely
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foll ows the enmergency rul e adopted by the Board and
begins with a site investigation designed to
determ ne the degree of environmental protection
necessary for incorporation into the design of a

| agoon at a specific location based on
site-specific hydro-geol ogy.

The proposal then outlines the design
standards applicable to each condition, including
general |agoon design specifications, |iner
requi renents and groundwater nonitoring program
conponents. The | agoon registration and
construction certification process are al so defined
within the subpart. Finally, the proposal provides
requi renents for ownership transfer and | agoon
closure if these actions becone necessary.

The Departnent has attenpted to provide
additional detail in several areas beyond the
adopted energency rule to assist the |ivestock
producer in achieving conpliance with the
requi renents of the Livestock Managenent Facilities
Act. Section 506.201 sets forth the applicability
of the subpart and indicates that these
requi renents shall apply to all new or nodified

| agoons not placed in service as of the effective

39

KEEFE REPCORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

date of the proposal

This is a change fromthe adopted
energency rule which only applied to a | agoon
serving a livestock managenent facility with a
design capacity of 300 animal units or nmore. This
proposed change fromthe energency rul e nmakes the
permanent rul e consistent with the requirenents of
t he Livestock Management Facilities Act. The
Department has al so proposed | anguage in Section
506. 201 which will provide the appropriate
regul atory recognition of |agoon registrations
i ssued under the authorities of the energency
rule.

Section 506.202 provides a description of
the site investigations required at each and every
proposed new or nodified |agoon | ocation. The
pur pose of the investigation is to determ ne the
degree of sensitivity to groundwater contam nation
fromlivestock waste exhibited by a site and to
then base the required design criteria on that
degree of sensitivity.

In its energency rul e proposal under
Docket R97-14, the Departnment proposed the use of

maps contained in an Illinois State Geol ogi ca
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Survey publication in making this sensitivity
evaluation. At that time, the Departnent
understood the various limtations of the mapping
and attenpted to weigh the cost of nore
site-specific data collection with the resulting
envi ronnental protection

As an alternative to that proposal, the
[l1linois Department of Natural Resources proposed
t he concept included in the Board-adopted energency
rul e and thus proposed here. The Departnent is
whol |y supportive of this concept but defers to M.
Keefer of the Illinois State Geol ogi cal Survey for
a detailed description and explanation of its
scientific basis.

In general terms, the proposal requires
at least one soil boring be conducted to a depth of
at least 50 feet bel ow the proposed | agoon bottom
The resulting data fromthe boring log is to be
anal yzed for the presence of aquifer material as
desi gned under Subpart A as foll ows:

(1) If aquifer material is present within
50 feet of the I agoon bottom a liner as described
in a subsequent section will be required to be

i ncorporated into the |agoon design; or
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(2) if aquifer material is determned to
be present within 20 feet of the |agoon bottom a
groundwat er nonitoring programw || also be
required to be included in the design of the
| agoon; or

(3) if aquifer material is not determ ned
to be present within 50 feet of the |agoon bottom
no requirenents beyond those specified in Section
506.204 are required to be incorporated into the
| agoon desi gn.

The proposal requires that the site
i nvestigation soil boring be |ocated within the
final |agoon area or within 20 feet of the fina
exterior bermtoe. This requirenent, although
absent in the adopted energency rul e, has been
included in this proposal to ensure that the
results of the boring are representative of the
actual |agoon site.

The proposal also provides for possible
alternatives to the soil boring with prior approval
fromthe Departnment. This provision was included
to allow for instances where other site subsurface
i nvestigations may have been conducted as part of

the installation of a site water supply well or
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other facility planning processes. 1In those

i nstances, the data to be used as a basis for site
sensitivity analysis must result in a site

i nvestigation at |least as protective of the

envi ronnent as woul d have resulted froma soi
boring and will be reviewed by the Departnent prior
to its approved use.

The final provision of this section
requires that the site investigation be conducted
under the direction of a Licensed Professiona
Engi neer or Regi stered Professional Geol ogi st and
that the supervising professional certify the
results of the investigation. The results of the
site investigation will have a major inpact on the
design of a lagoon, both in ternms of the initial
construction costs and the ongoi ng operation and
mai nt enance costs.

Thus, the interpretation of the boring
data and the final classification of the site nust
be both accurate and docunentable. It is for these
reasons that the Departnent proposes a third party
prof essional be directly responsible for this
determ nation. A copy of the site investigation

certification formfor use by the Licensed
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Pr of essi onal Engi neer has been provided within the
| agoon registration forns packet currently in use
as a result of the energency rule and attached to
nmy testinmony as Exhibit A

The Departnent anticipates either a
nodi fication of the formor the devel opnent of a
new formfor use by a Regi stered Professiona
Ceol ogi st as that professional registration program
further devel ops.

Section 506. 203 provides the details
relative to the | agoon registration process which
in alnost all cases are predefined by the Livestock
Managenent Facilities Act. Additional itens
proposed for inclusion in the registration process
i ncl ude di sclosure of the |ocation and associ ated
di stances to potential routes of groundwater
cont am nati on, such as abandoned or plugged wells,
drai nage wells, injection wells, or subsurface
drainage lines in close proximty to the proposed
| agoon site.

These have been included in the proposa
to ensure that the owner or operator of the |agoon
consi ders whether these itens are possibly present

at the site and that the appropriate setback is
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mai nt ai ned. Language requiring the subnmittal of
the site investigation certification is also found
within this section. |If a synthetic liner is

i ncluded as part of the |agoon design, a

manuf acturer's conpatibility statement and
associ at ed mai nt enance gui delines are required as
part of the registration submttal

The final portion of this section
provi des the Departnment authority to conduct
periodic site inspections of a |ivestock waste
| agoon to assess the conpliance status of the
| agoon. The Departnment suggests that, especially
in the case of facilities required to utilize
synthetic liners where periodic maintenance is
required or where nonitoring wells are periodically
sanmpled, followup site visits by Departnent
personnel nmay becone necessary.

The Livestock Managenment Facilities Act
clearly mandates the Departnent to visit the |agoon
site at |east once during the preconstruction
construction and post construction phases.

However, it does not specifically mandate
additional site visits nor does the statute

prohi bit such site inspections. The Depart nment
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suggests that the inclusion of |liners and
monitoring wells as part of the |agoon design
warrants the need for possible Departnment site
visits beyond the initial statutory |anguage.

Section 506. 204 provides the design
standards for all new or nodified | agoons placed in
service after the effective date of this proposal
The Departnent's proposal again closely mrrors the
Boar d- adopt ed energency rule with sone additiona
refinements or clarifications. This section of the
rul e proposal includes the requirenent for the site
i nvestigation, and based on its results, requires
liners and/or the inclusion of groundwater
monitoring in the [ agoon design pursuant to the
Li vest ock Management Facilities Act at Section
15(a) which allows the Department discretion to
requi re additional design standards beyond those
expressly included in the Act.

Al so, the Livestock Managenent Facilities
Act specifically requires the design of new or
nodi fi ed | agoons be based on one of two docunents,
as earlier included in nmy testinmony. These
docunents, in many cases, provide ranges of

accept abl e design val ues which may be in conflict
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wi th each other if sone conponents of a design are
all oned to be based on one reference while other
conponents of the sane design are based on the
second docunent.

Thus, the Departnent has included in the
proposal further requirements to m nimze these
potential conflicts. First, the Departnent
proposes that the [agoon m ni mumbermtop w dth
measure eight feet, which is consistent with both
reference docunents. The interior and exterior
wal s of the | agoon are required to be not steeper
than a three to one ratio of horizontal to vertica
with a vegetative cover to be established on any
exposed berm areas.

These requirenments are within the slope
ranges allowed in both docunments but are sonmewhat
nore restrictive in that a vegetative cover is
required in all cases and a steeper grade is not
al l owed on the submerged portion of the interior
sl ope. The Departnent believes that this sonmewhat
nore restrictive standard will sinplify the overal
design of the |agoons and, nore inportantly, ensure
that all portions of |agoon berns are accessible to

mowi ng and ot her appropriate maintenance. These
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requi renents should enhance the ability of facility
managers to continually nmonitor the condition of

| agoon berns, properly maintain the structures and
t hus prevent possible bermfailures.

In terms of the actual design volune of a
| agoon, the ASAE or American Society of
Agricul tural Engineers publication seens to provide
a nore conpl ete approach than the USDA- NRCS
docunent. Thus, the Departnent proposes that the
| agoon design vol une be based on the sunmation of
the four conponents defined within the ASAE
docunment and, in sone cases, customized for use in
[I'linois as follows:

(1) a mninmumdesign volune as cal cul ated
pursuant to the ASAE reference;

(2) a livestock waste volune equal to at
| east the volunme of waste generated by the facility
for a period of not |ess than 270 days;

(3) a runoff and wash down vol une which
is based on the volune of a six inch rainfal
covering the | agoon surface area and any other
exposed surfaces which are so located as to
contribute runoff to the | agoon plus the vol une of

any wash down liquids utilized within the facility;
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and

(4) a sludge accumul ation vol une as
cal cul ated pursuant to the ASAE docunment. This
approach should allow for ease of cal cul ati on by
the facility representative, ease of Departnent
review as part of the registration process, and is
consistent with the approach utilized in the ASAE
docunent .

In addition to the total design vol une,

t he Departnent has incorporated a freeboard

requi renent with two opti ons dependent on the size
and configuration of the specific |agoon. A one
foot freeboard beyond the elevation of the tota
design volunme fluid surface level is required for

| agoons which serve | ess than 300 animal units and
do not collect runoff fromareas other than the

| agoon surface. A two foot freeboard beyond the

el evation of the total design volune fluid level is
required for all other |agoons.

Thi s approach is sonewhat nore
restrictive than the ASAE desi gn gui dance in that
all | agoons serving over 300 animal units are
required to provide the two foot freeboard,

regardl ess of whether areas other than the |agoon
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surface contribute to the runoff volune. The ASAE
docunment does not differentiate the freeboard
anount based on | agoon size. The Departnment has

i ncl uded this provision based upon the advice of

t he Advi sory Committee which suggested that size
shoul d be a consideration in the anount of
freeboard to be incorporated into the design.

The Departnent has al so included a
requi renent for the renmoval of all drainage |ines
within 50 feet of the outernpst extent of the
[ agoon. Miuch of Illinois is underlain wth
drai nage |ines which may have been installed 50 to
100 years ago. Many of these systens continue to
serve a very useful purpose in Illinois agriculture
by providing drainage to crop production areas and
far nst eads.

However, an active or inactive line in
very close proximty to a livestock waste | agoon
can provide an unwanted conduit fromthe | agoon to
surface water or groundwater. The proposed m ni num
separation di stance of 50 feet is based on one-half
of a typical value for drainage tubing |latera
spaci ng used in drainage system design. The

Department recogni zes that drainage |atera
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spaci ngs are i ndeed dependent on a nunber of
vari abl es such as the drai nage coefficient, l|ine
slope, line length, tube diameter as well as
others, but certainly in nmany parts of the state,
100 foot lateral spacing is typical and its use
here is therefore appropriate.

A 100 foot separation di stance between
t he outernost extent of the |lagoon relative to
ot her potential routes of groundwater

contam nation, as identified in the Illinois

Groundwat er Protection Act, has al so been incl uded

in the proposal. In addition, the same separation

di stance is applied to non-potable wells, abandoned

or plugged wells, drainage wells or injection
wells. These have al so been included as further
protective measures of groundwater.

To assist the livestock waste | agoon

operator, the Departnent has proposed the inclusion

of a lagoon liquid |evel board or staff gauge in
t he design and construction of the structure. The
purpose of this device is to serve as a visua
rem nder to the | agoon nmanager of the specific
design vol umes associated with the | agoon. It

shoul d assist in the maintenance of freeboard by
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i ndi cati ng when design capacities are becom ng
short and | agoon unl oadi ng should therefore
conmence

Al so, this visual rem nder should play a
positive role in the reduction of odors by
i ndi cati ng when the renoval of waste should be
di scontinued to ensure adequate dilution vol unmes
remain present within the [agoon. Additionally,
the Departnment is proposing that all |agoons be
pre-charged with a water depth of at |east 60
percent of the design depth prior to the initial
addition of waste. This practice should al so
decrease the potential of odors during the initial
startup of operations at a site by ensuring
di lution volunmes are present as the lagoon is
pl aced in service

Section 506. 205 of the proposal outlines
the requirenents relative to the design and
construction of liners when their use is required
pursuant to the results of the site investigation
In the case of in-situ clay, borrowed clay or
clay/bentonite m xtures, the Departnment has
proposed specific construction standards based, in

part, on the solid waste landfill |iner system
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requi renents of 35 Illinois Adm nistrative Code
811. 306.

The proposed synthetic |iner standards
i ncl ude the sanme hydraulic conductivity
requi renents as other liners. 1In addition, the
synthetic liner manufacturer is required to provide
seam specifications, installation and maintenance
guidelines and a certification of chem ca
conpatibility. The design, construction and
installation of any liner is to be conducted under
the direction of a Licensed Professional Engineer
who is also required to provide a certification of
conpliance to the Departnment upon conpletion of the
liner installation.

The engineer is also required to submt
supporting justification and data with the
certification. The Department suggests that this
third party oversight relative to liner
construction and installation is warranted due to
the sensitivity to groundwater contam nation of
sites where the additional protection of liners are
bei ng required under the proposal

Section 506. 206 of the proposal outlines

the requirenents relative to the design and
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construction of groundwater nonitoring prograns
when their use is required pursuant to the results
of the site investigation. This section closely
foll ows the provisions of the adopted energency
rules with various additional refinenments.
Basically, a mnimmof three nmonitoring wells mnust
be installed within 20 feet of the outernost extent
of the lagoon with at |least two of the wells

| ocated down gradi ent of the groundwater fl ow
direction.

The 20 feet limtation is proposed to
attenpt to ensure that the wells will provide an
early detection of a possible |agoon liner failure.
Thi s provision has been included in response to
consul tant inquiries received by the Departnent
during the initial effective period of the
energency rules relative to nonitoring well site
[imtations. COher construction details relative
to the monitoring wells are proposed to provide
consistency with the Illinois Water Wl
Construction Code and to, again, attenpt to provide
early detection of possible [ agoon liner failure.

The Departnment has proposed an anal yte

list based on consultations with the Advisory
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Committee. The Departnent continues to question
the need for all the listed anal ytes, such as
bacteria, when inclusion of the other anal ytes
shoul d provide for the detection of the presence of
| agoon | eachate in the nonitoring wells. The
Departnment antici pates coment from ot her
interested parties relative to this issue.

In addition to regul ar owner or operator
sanmpling and anal ysis, a provision allow ng the
Departnment to periodically sanple the wells has
been included in the proposal. This provision
represents a continuation of the Departnent's
commitment to the appropriate nonitoring of the
facilities |located within areas determi ned to be
potentially sensitive to groundwater contani nation.

Subsections F and G outline the
nmet hodol ogy to be used in the reporting of
anal ytical results, the interpretation of those
results, and the devel opment of appropriate
response actions in the event a liner failure is
suspected. First, the owner or operator is to
provide results to the Departnment wi thin 45 days of
sanmpling. The submittal is to include a conparison

of those results with the initial sanpling
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conducted prior to the | agoon being placed in
servi ce.

If inmpacts to groundwater are suspected,
the owner or operator is also to propose possible
response actions necessary to mitigate potenti al
i npacts to groundwater. The Departnment is then
required to review the submttal and advise the
owner or operator of the appropriateness of those
response actions. As a result of the review, the
Departnment has the authority to make changes in
sanmpling frequency or analyte list and ultimately
requi re changes to the design, construction, or
operation of the |agoon or nmanagenent facility.
This is intended to provide specific authority to
the Departnment to oversee the correction of any
probl ens identified through the groundwater
nmoni t ori ng process.

In addition, the Departnment is proposing
| anguage within these subsections to clearly
identify failures on the part of the owner or
operator to either sanple or report on a tinely
fashion or to properly inplement corrective actions
approved by the Departnent as punishable violations

of the provisions of the rule.
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Section 506. 207 contains the requirenents
for the various certifications of construction and
are, in nost cases, reiterations of the |anguage
contained in the Livestock Managenent Facilities
Act. The Departnent is required to nmake at | east
one site visit during the pre-construction
construction, or post-construction phases and is to
requi re nodifications when needed to ensure
conpliance with the Act and this proposal

If aliner was required as a result of
the site investigation, a certification by a
Li censed Professional Engineer relative to the
construction or installation of the liner is
required to be submtted to the Department prior to
t he | agoon being placed in service. The owner or
operator of the lagoon is required to provide a
certification to the Departnent that the | agoon has
been constructed or nodified in accordance with the
Act and the rule.

In addition, the owner or operator is to
certify that the information submitted to the
Department on the registration form which is
attached to ny witten conments as Exhibit A is

correct. Finally, the section reiterates that the
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| agoon may be placed in service no sooner than ten
days, ten working days after the subm ssion of the
certification of conpliance statenent.

Section 506.208 contains statutory
| anguage relative to the failure to register or
construct a lagoon in accordance with the standards
contained in the Act and this proposal. The
Department is not proposing further details or
refi nements of the process contained in the
original statutory |anguage.

The final section of Subpart B deals with
possi bl e 1 agoon cl osures and ownership transfers.
In the case of a |agoon closer, the Departnent is
proposing that a closure plan be devel oped by the
owner or operator of the |ivestock waste handling
facility and submitted to the Department for review
and approval .

The plan shall include the sanpling,
anal ysis and reporting of nutrient content of al
wast e, sludge, and a six inch thickness of soi
fromthe [agoon interior; plans for the renoval and
| and application at agrononic rates of these
materials; plans for the renoval of all waste

conveyances associated with the operation of the
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| agoon; plans for the proper managenent of any

i mpounded precipitation collected during the

cl osure process; plans for the proper abandonment
of nmonitoring wells associated with the |agoon; and
a proposed tinme franme for the closure activity.

Upon approval of the closure plan by the
Departnent, the owner or operator is allowed to
conplete the closure activities. The Department is
then required to make a site inspection and notify
the owner or operator in witing whether the
closure is deened conpl ete or whet her additiona
activities are needed to conplete closure. In
addition, the Departnment is given the authority
wi thin the Livestock Managenment Facilities Act to
consi der requests for the use of the |lagoon for
ot her purposes and to grant waivers to any of the
closure requirenments to allow for that alternative
use.

The overall purpose of the closure
process is to provide for the orderly,
environnental |y responsi bl e, economically
reasonabl e, proper and conpl ete abandonnent of a
| agoon and its appurtenances once its use is no

| onger needed.
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The final subsection of the |agoon
cl osure and ownership transfer section sinply
reiterates the ownership transfer provisions of the
Li vest ock Managenment Facilities Act and,
additionally, specifically requires that it is the
responsibility of the new owner to notify the
Department in witing of the ownership transfer
This should ensure that the Departnent's files
remain current relative to registered facilities
and that the owner is know edgeable relative to the
regul atory status of the facility.

Thi s concl udes nmy prepared coments
relative to the provisions of Subparts A and B of
t he proposal

Thank you for your kind attention.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Coetsch. Because you have read your
prefiled testinmony into the record, there is no
need to subnmit it as an exhibit at this tinme, but
you may want to submit your exhibit which has the
setback diagramfor the facilities, Exhibit A into
the record.

Wul d you like to nove to adnmit those?

MR GOETSCH: Yes.
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HEARI NG OFFI CER LQZUK- LAWLESS: kay.
Then we will mark as Exhibit Nunber 1 the setback
diagramfrom M. CGoetsch's testinmony. And we will
mark as Exhibit Nunber 2 the "Application for the
Regi stration of New or Mdified Livestock Waste
Lagoons. "
Do you have copi es of those you could
give to us?
MR GOETSCH: Yes.
HEARI NG OFFI CER LQZUK- LAW.ESS: As wel |
as Exhi bit Number 3, which will be the
"Regi stration of New or Mbdified Livestock Waste
Lagoons. "
(Wher eupon sai d docunents were
duly marked for purposes of
identification as Exhibit
Nunmbers 1, 2 and 3 as of this
date.)
HEARI NG OFFI CER LQZUK- LAW.ESS:  Thank
you, M. Goetsch. Thank you.
kay. M. Frank, would you like to
begi n?
MR FRANK:  Yes.

HEARI NG OFFI CER LOZUK- LAWLESS:  You nmay
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proceed. Thank you.

MR, FRANK: M nane is Scott Frank and
am enpl oyed by the Illinois Departnent of
Agriculture as an assistant to the Deputy for the
Di vision of Natural Resource and Agriculture
I ndustry Regul ation. | have worked for the
Departnent for three years.

During this time | have been invol ved
wi th the Livestock Industry Task Force and have
assisted in the devel opnent of the energency rul es
and the proposed pernmanent rules for the Livestock
Managenent Facilities Act. | also supervise the
api ary inspection programfor the Departnent.

I was born and raised on a grain and
livestock farm | earned a Bachelor's degree in
Agronony fromlowa State University and a Master's
degree in Agronony/Plant Breeding also fromlowa
State University. Prior to ny enploynment with the
[1l1inois Department of Agriculture, | worked for
seed conpani es devel opi ng corn and soybean
varieties.

I will be providing testinony regarding
the Subparts of proposed rules dealing with waste

managenent plans (Subpart C) and penalties, which
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are Subpart E

Wast e managenent pl ans have been produced
for livestock operations for nany years by
producers, the Cooperative Extension Service, the
Nat ural Resources Conservation Service of the
U S.D.A, which was fornerly the Soil Conservation
Service, private consultants, and others. This is
not a new concept and plan devel opment assi stance
is available to livestock facility owners or
operators. Regulations in other states require a
wast e managenent plan, and university and extension
service publications exist providing the basics for
pl an devel oprent .

The application of |ivestock waste to the
land is one of the oldest fornms of recycling.
Li vest ock waste has been used for generations to
supply nutrients for crop growth and devel oprent .
VWhen properly applied, |livestock waste can be a
val uabl e resource. When inproperly applied at
excessive rates, surface and groundwater pollution
may result. The purpose of the waste managenent
pl an regul ations is to ensure that producers have
adequate | and area avail able for the application of

livestock waste at agronomc rates.
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The Livestock Managenment Facilities Act
states that it will be considered acceptable to
prepare and i npl ement a plan based on the nitrogen
rate. The plan does not have to be based on
nitrogen. It can be based on other nutrients.
However, whichever nutrient is chosen, the rate
cannot exceed the agronom c nitrogen demand of the
crops to be grown when averaged over a five-year
peri od.

VWer eas Subpart B of these proposed rules
applies to new or nodified | agoons, this Subpart
applies to new and existing |ivestock nanagenent
facilities of 1,000 or greater animal units
regardl ess of the type of waste storage system
utilized. Facilities with deep pits, |agoons,
hol di ng ponds, manure stacks, tanks, and ot her
structures and systens nmay be subject to these
regul ati ons. The Livestock Managenment Facilities
Act states that a livestock managenent facility
owner or operator at a facility of |less than 1,000
ani mal units does not have to prepare a waste
managenent pl an

The owner or operator of a facility of

1,000 or greater but less than 7,000 animal units
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shal |l prepare, maintain, and inplenent a plan and
certify to the Departnment that a plan has been
prepared. This plan does not have to be filed with
the Departnent, but it has to be kept on file,
along with records of l|ivestock waste di sposal, at
the facility for a period of three years and be
avai l abl e for inspection by Departnment personne
during normal business hours.

Wast e managenent plans are required to be
prepared under the energency rules. Existing
facilities woul d have been required to have a pl an
prepared before the effective date of these
permanent rules even if the full six nmonth period
to prepare a plan under the energency rules was
utilized. Six nonths after the effective date of
the emergency rules is April 30th, 1997. These
permanent rules are not scheduled to be effective
prior to this date

The proposed permanent rule states that
facilities that begin operation or expand to 1,000
animal units or nore but |ess than 7,000 ani mal
units, and this change occurs within six nonths of
the effective date of the pernmanent rules, shal

prepare a plan within 60 working days of beginning
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operations or reaching or exceeding 1,000 ani mal
units, or within six nonths of the effective date
of the permanent rules.

For facilities that begin operations or
expand to this size followi ng the six nonth period
after the effective date of these rules, a plan
shal |l be prepared within 60 working days after
achieving this size. Sixty working days was
sel ected as a reasonable period of tine and it is
al so referenced in the Livestock Managenent
Facilities Act as a tinme frane for plan preparation
in the 7,000 and greater aninmal unit category.

The requirenent of the certification of
pl an preparation is to assist the Departnent in
determ ni ng conpliance and identify the producers
who are required to prepare a plan

Facilities with 7,000 or greater aninal
units. The owner or operator of the |ivestock
managenent facility with 7,000 or greater ani mal
units shall prepare, maintain, and inplement a plan
and al so subnmit the plan to the Departnent for
approval. The energency rules require preparation
of a plan, so existing facilities of this size are

to have a plan prepared prior to the effective date
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of the permanent rules.

For facilities that begin operation after
the effective date of the permanent rules, the plan
wi Il have to be approved by the Department prior to
t he conmencenent of operations at the facility. As
is also stated in the Livestock Managenent
Facilities Act, owners or operators of existing
facilities that reach or exceed 7,000 animal units
t hrough growth nmust submt a plan to the Depart nent
for approval within 60 working days of reaching or
exceedi ng 7,000 ani mal units.

As with the smaller size category, the
wast e managenent plan and records of |ivestock
wast e di sposal nmust be kept on file at the facility
for a period of three years.

Due to the variability in nutrient
content of livestock waste fromdifferent species
and fromdifferent types of storage structures,
separate plans shall be prepared or separate
sections of one plan shall be devel oped for each
different type of |livestock waste storage structure
or system The table 10-7 on page 10.5 of the
Li vestock Waste Facilities Handbook, which is put

out by Mdwest Plan Service, MAPS-18, 1993,
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i ndi cates approximate nutrient contents of
livestock waste fromdifferent species and waste
handl i ng systens.

Ammoni um ni t rogen val ues can vary by a
factor of six for swi ne dependi ng on whether a
lagoon or liquid pit was utilized. Different
speci es can al so produce different nutrient
contents. Anmoni um nitrogen content of sw ne
versus beef in a liquid pit my vary by a factor of
about 2.5. Separate plans or sections are needed
to differentiate these major differences.

It is proposed in these rules that an
owner or operator who prepared a waste nanagenent
pl an pursuant to the energency rules woul d not have
to imredi ately prepare a plan to conply with these
per manent rules. The energency rule requirenents
are very simlar to the proposed pernmanent rule
requi renents.

However, the owner or operator woul d have
to conply with the provisions of the pernmanent
rules for maintaining the plan. This would include
the testing of the waste for nutrient content prior
to application and the updates to the plan as

required in Section 506.313. These areas will be
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di scussed further later in the testinony.

Section 506. 303, waste managenent plan
contents. The waste managenent plan can be
visual i zed as three major segnents; a segnent for
adm ni strative and narrative itens, a segnment for
the cal cul ati on of an application rate and the | and
area required for application, and a segnent
dealing with restrictions and requirenents.
Section 506.303 lists the itens that are to be
i ncluded in a waste nmanagenent plan. The section
506. 304 through Section 506.309 describe or further
identify some of the itens listed in Section
506. 303.

The first segment of the plan deals with
the administrative and narrative areas such as
nanes and addresses, type of waste storage for the
facility, species and size of the animals, nunber
of animal units at the facility, maps and aeri al
photos of the fields available and intended for
livestock waste application with residences and
wat er sources indicated, waste application
agreements, cropping schedules for the application
fields, optimumcrop yields for each crop in each

application field, waste application nethods,
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anmount of waste to be di sposed of annually, and the
nutrient content of the livestock waste.

Wast e application agreenents w th other
| andowners are inportant to ensure that the
i vestock owner or operator has adequate | and
acreage available for the disposal of the waste.
These agreenents are to be obtained for any |and
that is not owned or rented by the Iivestock owner
or operator, and are to be included in the plan

An aerial photo is to provide
site-specific information for the application
areas. These can be obtained fromthe USDA-Farm
Service Agency local offices either at no charge to
| andowners or at a mininmal charge. A map of the
area is to provide a general perspective of the
application areas and to add features on adjacent
| and that may not be evident or available fromthe
aerial photos.

A listing of the cropping schedules is
needed to identify any nitrogen contribution froma
| egume crop grown during the previous year. This
is to be used in the nitrogen credits section to be
di scussed |l ater. These cropping schedul es are al so

needed to determ ne the nutrient requirenments for
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the current crop year. Listing anticipated crops
for future years is to be used for planning
purposes and to give the owner or operator an
indication if nore land may be needed in future
years because of a cropping change that may reduce
t he amount of |ivestock waste that could be applied
to a particular field.

The second segnent of the waste
managenent pl an invol ves cal cul ati ons to determ ne
the application rate for the livestock waste and
al so the amobunt of land area that will be required
to properly apply the waste at the determ ned
rate. An explanation of the conponents involved in
these calculations will be provided. The basic
pl an invol ves determ ning the anount of waste
avai l abl e for application, determning the nutrient
content of the waste, adjusting the nitrogen
content for |osses due to method of application and
conversion of organic forns to avail able forns,
determ ning an optimumcrop yield and therefore the
crop nitrogen requirenents, and determ ning any
nitrogen credits from previous manure applications
or legune crops. Fromthese figures the tota

anount of nitrogen avail able for application can be
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determined. A waste application rate can then be
cal cul ated for each field based on the crop needs
and the nitrogen credits. Miltiplying this rate by
t he nunber of acres in the field provides the tota
anmount of waste applied to that field. Summ ng

t hese application anbunts fromthe different fields
will allowthe owner or operator to determne if
adequate |l and area is available for the application
of the total anopunt of waste.

In the proposed rule, I will be junping
ahead to Sections 506.304 through 309 as they
relate to the calculation portion of the waste
managenent plan. | will then come back to finish
out the third segnent of the plan content section

Section 506.304, |ivestock waste vol unes.
The volunme of |ivestock waste to be disposed of is
to be determ ned by actual neasurenents of the
storage structure. Book val ues do exist for
determ ning the anount of waste generated by
di fferent species and sizes of aninmals on a daily
basis. These could then be used to calculate the
anmount of waste generated over the period of tine
bet ween |ivestock waste applications to determne

the total vol ume.
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However, these book val ues are based on
averages and each individual |ivestock operation is
different. Different sources of book val ues exi st,
such as M dwest Plan Service, Natural Resources
Conservation Service, and Cooperative Extension
Service, and variability exists within these
sources. For exanple, Purdue University data shows
a gestating sow will contribute 1.2 gallons of
waste a day to a liquid type of storage system
while data fromlowa State University shows a
gestating sow will contribute 1.6 gallons per day.

M dwest Pl an Service shows a slightly
smal |l er gestating sow will produce 1.1 gallons of
wast e per day, but that these values may vary by 30
percent or nore, and that the addition of water may
doubl e the actual total amount. Data exists for
ot her species and storage systens. The anount of
water used in different facilities can vary greatly
which will affect the overall volunme. Therefore,

t he Departnent believes that actual on-site
measurenents is the better approach

Section 506.305, nutrient content of
livestock waste. Nutrient content of the |ivestock

waste is to be determined by a | aboratory anal ysis
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of waste sanples fromthe storage facility.
However, for new facilities initially preparing a
plan or facilities preparing a plan after reaching
or exceeding 1,000 animal units, estinmated val ues
fromthe University of Illinois Cooperative
Extension Service or the Natural Resources
Conservation Service of the United States
Department of Agriculture may be used. These

val ues woul d be used only for the initial plan
preparation. Actual sanple analysis val ues woul d
have to be obtained prior to waste application and
the plan may have to be updated to reflect any
changes as a result of the use of these sanple
anal ysi s val ues.

The waste to be disposed of shall be
sanmpl ed and anal yzed within 60 working days prior
to the waste application, but analysis is required
only on an annual basis. The 60 working day period
shoul d al | ow adequate tine to all ow the owner or
operator to obtain a sanple, have it anal yzed,
receive the results, make any changes to the plan
and still have enough flexibility in application
times which could be greatly affected by the

weather. As with the volumes of |ivestock waste
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produced, book values are available for nutrient
content of the waste.

Many of the sanme problens that were
di scussed above with waste vol unes are rel evant
with nutrient content book val ues. Different
sources of book val ues have greatly varying data
for nutrient content. The nutrients in |ivestock
waste can vary greatly fromfacility to facility
due to nunber of animals, diet fed, and the size
and species of animals. Differences in storage and
the anount of water added can also affect the
nutrient content.

The sanpling of the waste is to be
conducted under the direction of a certified
i vestock nmanager. Some probl ens may exi st such as
obtaining a representative sanple, however, topics
such as these can be addressed in the certified
livestock manager training. By requiring the
i nvol venent of a certified manager, these probl ens
shoul d be reduced.

Anot her approach could be to obtain
livestock waste sanples for |aboratory analysis
during the actual application process. This could

alleviate the representative sanpling problem but
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anal ysis results would not be avail able for that
application period. The results could be

i ncorporated into the plan for the next application
peri od, but that may be a year or so later.

Laboratory analysis of the |ivestock
waste sanple is to include total nitrogen, anmoni um
ni trogen, total phosphorus, total potassium copper
and zinc. By subtracting the amoni um nitrogen
anmount fromthe total nitrogen anmount, the anpunt
of organic nitrogen can be determined. This figure
will be used in the plan for determ ning the anmount
of plant-avail able nitrogen through the
m neralization of the organic nitrogen. Phosphorus
and potassium are included so producers wll have
an indication of the anpbunt of those nutrients
appl i ed so supplenental fertilizer can be applied
at the proper rate, if needed.

Phosphorus is al so included for those
producers who may want to base their plan on the
anmount of phosphorus in the |ivestock waste.
Testing |l aboratories generally offer a package
whi ch includes the testing of nitrogen, phosphorus
and potassium The cost of this basic package may

range from $32.00 to $50.00. The addition of
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amoni um nitrogen nmay cost an additional $6.00 to
$20.00. Copper and zinc are common nicronutrients
added to livestock feed.

These el enents are proposed to be added
to the analyte list so the owner or operator can
monitor their levels or changes in the |ivestock
waste and use the results in conbination with the
soil test results to be discussed |ater

Section 506. 306, adjustnents to nitrogen
availability. Adjustnents shall be made to
nitrogen availability to account for nitrogen
| osses fromlivestock waste due to the nethod of
application. N trogen can be lost to the air if
the livestock waste is not injected or incorporated
into the soil. These |osses can range from?O
percent to 40 percent dependi ng on whet her the
waste is in aliquid or solid formand the type of
application nethod.

The Departnment proposes to adopt factors
to adjust for the nitrogen loss in the plan. This
is to allowfor a nore responsive action should
these factors require changi ng based upon research
results. The Departnent will propose factors to

account for nitrogen |loss during and after
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application simlar to the factors listed in Table
10-2 on page 10.2 of the Livestock Waste Facilities
Handbook, MAPS-18.

Pl ant - avai | abl e nitrogen can al so be
gained in the soil through the mneralization of
organic nitrogen. This mineralization can occur on
the livestock waste just applied and al so previous
livestock waste applications. The mineralization
of previously applied livestock waste will be
accounted for under the nitrogen credits section
The Departnment proposes to adopt the mneralization
rates as listed in Table 10-5 on page 10.4 of the
Li vestock Waste Facilities Handbook.

The Departnment desires to be able to nore
qui ckly make changes to these val ues as further
research may suggest that rates should be changed.

The M dwest Pl an Service prepares
publications under the direction of agricultural
engi neers and consulting specialists. It is an
official activity of |land-grant universities in 12
upper mdwest states with the United States
Department of Agriculture cooperating. The
participating states include Illinois, Indiana,

| owa, Kansas, M chigan, M nnesota, M ssouri
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Nebraska, North Dakota, GChio, South Dakota and
W sconsin. The plans, specifications, and data
used in Mdwest Plan Service docunents have
under gone peer review. This docunent is used by
many dealing with waste managenment and facility
pl anni ng and desi gn

Section 506. 307, optimmcrop yields.
Optinmumcrop yields are to be determ ned for each
field where livestock waste is to be applied. The
optinumyield is to be obtained from proven yields
fromthe particular field, fromcrop insurance
yields, or from assigned yields fromthe Farm
Service Agency of the United States Departnent of
Agriculture. If yields are not available fromthe
previously listed sources, soils based yield data
fromthe Natural Resources Conservation Service of
the United States Departnent of Agriculture shal
be used.

Section 506. 308, crop nitrogen
requi renents. Crop nitrogen requirenents are
proposed to be adopted by the Departnent. These
requirenents will be based on the reconmendati ons
contained in the Illinois Agronony Handbook, and

fromthe recommendations of the staff fromthe
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Department of Agronony at the University of
[Ilinois. The Pollution Control Board has a copy
of this docunent through the filing of the
energency |ivestock waste rules.

Soybeans do not generally require
nitrogen fertilization since, being a | egune, they
can fix nitrogen fromthe atnosphere and utilize
this for plant devel opnent. However, if soybeans
are fertilized with nitrogen, the plants will use
t he added nitrogen before fixing their own. It
will, therefore, be proposed that soybeans can be
fertilized at the same rate as if corn was being
gr own.

Section 506.309, nitrogen credits.
Credits to the anmount of nitrogen for application
shal | be cal cul ated for any nitrogen-producing
crops grown the previous year, for any other
sources of nitrogen applied for the growi ng season
and for mneralized organic nitrogen fromlivestock
wast e applied during the previous three years.
Credits for nitrogen-producing crops will be
obtained fromthe Illinois Agronony Handbook and
the staff fromthe Departnment of Agronony at the

University of Illinois and will be adopted by the
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Depart ment .

The Livestock Waste Facilities Handbook
MAPS- 18, lists the rates of nitrogen rel ease
(mneralization) during the second, third and
fourth growi ng seasons after the initial |ivestock
wast e application of 50 percent, 25 percent, and
12.5 percent, respectively, of that mneralized
during the first grow ng season.

Cal cul ations for the sections just
described are to be included in the waste
managenment plan. Fromthese cal cul ations, an
application rate is to be determ ned for the crops
scheduled to be grown. Due to different crops
grown in different fields with different yielding
abilities, an application rate needs to be
cal cul ated for each field. The plan shall include
alisting of the fields for application and the
pl anned application amobunts for each field.

The third segnment of the waste managenent
pl an contents deals with restrictions on |ivestock
wast e application and other requirements. Mbst of
these restrictions listed in the proposed rules are
directly fromthe Livestock Managenment Facilities

Act. These are also listed in 35 Illinois
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Admi ni strative Code 560. One proposed change is in
Section 506.303(r) dealing with the application of
livestock waste into waterways. Mny types of

wat erways exi st. A common conservation practice is
the installation of grassed waterways in fields for
erosion control. Many fields contain these,
including fields with irrigation systens.

The use of irrigation systens is a comon
practice for the application of |arge anounts of
liquid livestock waste from | agoons. \Waterways
generally do not follow straight |ines and an
irrigation systemmay be over different portions of
t he wat erway during much of the application
process. |If no application is allowed in any
wat erway, the use of irrigation systens may be
effectively elimnated for many facilities. Also,
the possibility exists that many waterways nmay be
elimnated to circunvent this restriction, thus
negati ng any progress that has been nade over the
years in controlling soil erosion

Therefore, additional |anguage has been
proposed to allow for the application of |ivestock
waste in grassed waterways if the amount is

controlled such that there is no runoff and
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application is not made within prescribed distances
to potential routes of groundwater contam nation

Di scussi ons anong the Rul es Advisory
Conmittee nmenbers after the proposed rules were
filed identified two areas where changes shoul d be
made. One area dealt with Section 506.303(r)
regarding the application of livestock waste in
wat erways. To be consistent with Section
506. 204(g) (6) and to provide protection to
potential routes of groundwater contam nation, the
foll owi ng underscored | anguage is proposed to be
i ncluded in Section 506.303(r):

A provision that |ivestock waste may not
be applied in waterways, however, |ivestock waste
may be applied through irrigation systens onto
grassed waterways if there is no runoff, the
di stance fromapplied |livestock waste to surface
water is greater than 200 feet, the distance from
applied livestock waste to potable water supply
wells is greater than 150 feet, and here is the

under scored | anguage, the distance from applied

livestock waste to a non-potable well, an abandoned

or plugged well, a drainage well, or an injection

well is greater than 100 feet, end of underscore,
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and precipitation is not expected within 24 hours.

The ot her change invol ves adding a
subsection to Section 506.303 dealing with the
application of livestock waste onto saturated
soils. The follow ng underscored | anguage is
proposed to be added at 35 Illinois Adm nistrative
Code 506. 303(Vv):

Start of the underscore, a provision that
livestock waste may not be applied during a
rainfall or to a saturated soil and that
conservative waste |loading rates will be used in
the case of a high water table or shallow earth
cover to fractured bedrock. Caution should be
exercised in applying livestock wastes,
particularly on porous soils, so as not to cause
nitrate or bacteria contam nation of groundwaters.
End of underscore

These restrictions are currently in 35
IIlinois Adm nistrative code 560, however, to
mai ntain a conti nued awareness for groundwater
protection, the Conmttee felt that this | anguage
deserved inclusion in this subpart and, therefore,
i n waste managenent pl ans.

Addi ti onal requirenents included in the
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proposed rul es address an inspection of the berm
tops and sides of earthen livestock waste storage
structures for evidence of erosion, burrow ng

ani mal activity, and other conditions that may
jeopardi ze the integrity of the storage structure.
These inspections are to be perforned by the owner
operator or certified |livestock manager at | east
once every two weeks.

Conditions of zinc and copper toxicity in
sheep have been reported where sheep have grazed on
| and that has received applications of |ivestock
waste. Concerns existed anong the Rul es Advisory
Conmi ttee menbers about the possible buil dup of
relatively | arge concentrations of zinc and copper
in the soil where livestock waste was regularly
appl i ed.

As a result, subsection (u) was added to
Section 506. 303 requesting that the owner, operator
or certified |livestock manager shall consider the
addition of zinc and copper for analysis during the
normal soil testing programfor crop production
fromthe I and where livestock waste is applied.
These results could then be used in conjunction

with the livestock waste analysis results to
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determ ne any buil dup or potential problens wth
copper and zinc in the soil.
Section 506.310, records of waste
di sposal. Records of l|ivestock waste di sposa
shall be kept on file at the facility for a period
of three years. These records shall include the
dates and the fields where |ivestock waste
application was made, how it was applied, the rate
of application, the nunber of acres receiving
wast e, and the anount of |ivestock waste applied.
Section 506. 311, approval of waste
managenent plans. For waste nanagenent plans
subj ect to approval by the Departnent, approval
shal | be based upon the application rate for
ni trogen not exceeding the crop nitrogen
requi renents to obtain optinmmyields,
denonstrati on of adequate |and area for |ivestock
wast e applicati on based upon the nitrogen content
of the waste and the determ ned application rate,
and conpl et eness and accuracy of the plan contents.
The owner or operator of the |ivestock managenent
facility shall be notified by the Departnent within
30 wor ki ng days of receipt of the plan that the

pl an has been approved or that further information
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or changes are needed. The owner or operator shal
provide the information to the Department within 30
wor ki ng days.

Section 506. 312, sludge renoval. Sl udge
renoval from a | agoon can occur periodically as
sludge builds up or as a result of a | agoon
closure. This section requires testing of the
sludge prior to application

Section 506. 313, plan updates. Waste
managenent plans are to be reviewed annually by the
owner or operator. The plan is to be updated, if
needed, after the l|aboratory analysis results are
recei ved but prior to the application of the
livestock waste to the | and using the nost recent
anal ysis results. Section 506.313(b) lists
conditi ons when the plan nust be updated such as
changes in the amount of land required for
di sposal, changes in the |and avail able for
di sposal, changes in the nethod of disposal, and
changes in the cropping sequence which may alter
t he amount of |ivestock waste to be applied.

Section 506. 314, penalties. Penalties
for violations of the requirenents of the waste

managenent plan section are taken fromthe
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Li vest ock Managenment Facilities Act, begin with a
warning letter fromthe Departnment, and progress to
a $500.00 fine and possibly a cease and desi st
order. Further details on penalties will be
di scussed in Subpart E

Thi s concludes nmy testinony on Subpart C.

Thank you.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Frank.

M. Frank, would you please re-read the
first sentence in the underscored | anguage on page

13? 1 think you msspoke. It begins with, "a
provision.”
MR, FRANK: A provision that |ivestock
waste may not be applied during a rainfall or to a
saturated soil and that conservation (sic) waste
| oading rates will be used in case of a high water
tabl e or shallow earth cover to fractured bedrock
HEARI NG OFFI CER LOZUK- LAWLESS: So you
did nmean "conservation” and not "conservative"?
MR, FRANK: "Conservative."
HEARI NG OFFI CER LOZUK- LAWLESS:

"Conservative." GCkay. Thank you.

I woul d request that the changes which
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are requested in the proposed | anguage be filed in

your final conmments later. Wuld that be al

right?

MR, FRANK: Ckay.

HEARI NG OFFI CER LQZUK- LAWLESS: Thank you
very nuch.

This woul d be an excel |l ent opportunity to
take a five-mnute break. If you have any

guestions on the proceedi ngs today or any questions
about the Board in general, | would be happy to
answer those questions.

There are al so several attorneys fromthe
Board that are present here today in the audience.
We have in the second row Attorney K C. Poul os,
Cynthia Ervin, Kevin Desharnais, Mchael \all ace,
and Chuck Feinen. [If you would |like to approach
any of those people with any questions you may
have, feel free to

There are washroons if you go in the back
of the roomdownstairs, as well as washroons here
And if we could please reconvene in about five
m nutes. Thank you.

(Wher eupon a short recess was

t aken.)
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HEARI NG OFFI CER LOZUK- LAWESS: M.
Boruff, if you would like to call your next
witness. Is it Warren Coetsch?

MR BORUFF: Yes, Warren Coetsch.

HEARI NG OFFI CER LQZUK- LAWLESS: kay.
Thank you. You may begin.

MR, GOETSCH: | have previously provided
my qualifications relative to this testinony.
Thus, | will directly proceed to provide testinony
in support of the Department's proposal relative to
Subpart D, the certified |ivestock nanager
pr ogr am

The statutory | anguage included in the
Li vest ock Managenment Facilities Act at Section 30
mandat es the Departnment to "establish a Certified
Li vest ock Manager Programin conjunction with the
livestock industry that will enhance managenent
skills in critical areas, such as environnenta
awar eness, safety concerns, odor control techniques
and technol ogy, nei ghbor awareness, current best
managenment practices, and the devel opi ng and
i npl enenting of manure nanagenent plans.” Based on
t hat mandate, the Departnent proposed and the Board

adopt ed, under Docket 97-14, energency rul es
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relative to the establishnment of a certification
and education programtargeted towards the nanagers
of livestock managenent and waste handling
facilities.

The Departnment has convened an ad hoc
conmittee of |ivestock industry representatives,
University of Illinois Cooperative Extensive
Servi ce Educators, and the Departnent
representatives in an attenpt to further refine an
educational curriculumfor this purpose and
anticipates that during the nonth of March 1997 the
first training and testing clinics will be
of fered.

The Departnment has included within this
rul e proposal a subpart dealing with the certified
i vestock manager program Subpart D includes two
sections, the first outlining the applicability of
t he subpart and the second providing for Depart nment
devel opnent of procedures necessary to conduct the
pr ogr am

Under the applicability section, the
Department proposes to clarify the statutory
| anguage relative to all livestock waste handling

facilities being operated "under the supervision”

91

KEEFE REPCORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

of a certified Iivestock nmanager. The Depart nent
proposes to require that a certified |ivestock
manager be i medi ately available to workers at the
livestock handling facility either in person or by
t el econmuni cati ons and shall have the ability to be
physically present w thin one hour of

notification.

This proposal is based on the
Department's current policy associated with it's
commer ci al pesticide applicator and operator
i censi ng program operated under authorities
granted in the Illinois Pesticide Act. Init,
licensed operators are required to work under the
direct supervision of a licensed applicator. 1In
many i nstances, a conpany may enploy only one or
two applicators at each branch office and have
several operators at each of these sites required
to work under the supervision of the applicator

The al | owance for inmedi ate contact via
t el econmuni cati on augnented with the requirenment of
an on-site contact within a small tinme period has
seenmed to allow for both safe and efficient
utilization of those individuals with specific

training and skills. The Departnent proposes that
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a simlar approach would be successful in the
livestock industry.

In addition, the Departnment proposes that
the certification status of individuals
participating in the program authorized under the
Boar d- adopt ed energency rule woul d be so recognized
under this proposal. Also, the Departnent offers a
statenent which clarifies that the nunber of aninal
units served by a livestock waste handling facility
shal | be the maxi num desi gn capacity of the
i vestock managenment facility served by the
livestock waste handling facility. This
clarification will assist the potential manager in
determ ni ng which method of certification is
required in his or her specific situation

The second and final section of the
Subpart D provides authority to the Departnment to
adopt and promul gate procedures necessary to
performits duties and responsibilities related to
the Certified Livestock Manager Program As
referenced earlier, the Departnment anticipates
further devel opment of a programvery simlar to
the existing private and conmercial pesticide

appl i cator and operator prograns.
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Facilities Act,

As mandated by the Livestock Managenent

t he Depart ment

intends to work

closely with the livestock industry as well as our

current

Uni versity of

Ser vi ce,

that it wll

partners in the pesticide progranms, the

I1'linois Cooperative Extension

as this programis devel oped. W believe

beconme the "hitch pin" that wll

secure together the various conponents of the

Li vest ock Managenent

Facilities Act.

It shoul d

provide both a forumfor the delivery of new

technol ogi es as wel |

regul at ory updates.

the rul e proposal

Thi s concludes nmy remarks to Subpart

attention.

as for the delivery of

Thank you for your kind

HEARI NG OFFI CER LOZUK- LAWLESS:  Thank

you, M. Coetsch.

Ckay. M. Frank.

MR, FRANK: | have previously provided ny

qualifications relative to this testinmony. Thus,

will directly proceed to provide testinony in

support of the Departnment's proposa

Subpart

E

Penal ti es.

Subpart E deals with penalties associ ated
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with violations of three areas of the Livestock
Managenment Facilities Act: Lagoon registration and
certification, certified |ivestock nanager, and
wast e managenent plans. These three areas have
cease and desist orders listed as penalties in the
Li vest ock Management Facilities Act, and this
subpart is primarily devoted to this type of
penal ty.

Two types of cease and desi st orders may
be i ssued by the Departnent. One involves a
st oppage of work during construction of a |agoon if
vi ol ati ons of the Livestock Managenent Facilities
Act or rules occur during construction. Violations
may include failure to register the | agoon prior to
construction, failure to construct according to the
pl ans and specifications, false site investigation
i nformati on and others. An operational cease and
desi st order may be issued by the Departnent for
violations that have been detected after the
facility has been put into operation

Since living animals are involved, the
i ssuance of a cease and desist order is not as
straightforward as closing the doors to a

busi ness. Aninmals of different ages and with
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di fferent purposes nmust be considered, plus the
feeding and caring of the animals nust continue.
The nmovenent of aninmals out of a facility may not
be i medi ate due to their size, the availability of
space at other facilities, and because of

bi osecurity risks. For these reasons, the
Departnent will devel op procedures for the orderly
nmoverent of |ivestock out of a facility in the
event a cease and desist order is issued.

Thi s Subpart al so proposes that a waste
managenent plan that is prepared as a result of a
warning letter fromthe Departnment or a conpliance
agreenment shall be subject to review and approval
by the Departnent regardl ess of the size of the
facility. Al so proposed is a statenent indicating
that penalties will not be inposed for excessive
ni trogen application for unplanned croppi ng changes
due to the weather or other unforeseeable
Ci rcumst ances.

Thi s concludes ny testinony on Subpart E

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Frank.

M. Boruff, would you like to continue?

MR, BORUFF: | have previously provided
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my qualifications relative to this testinony.
Thus, | will directly proceed to provide testinony
in support of the Departnment's proposal relative to
Subpart F: Financial responsibility, Subpart G and
al so of fer our Departnent's closing renmarks.

Subpart F: Financial responsibility of
the proposed rules relates to Section 17 of the
Li vest ock Managenment Facilities Act. The intent of
this section of the Act is to ensure that in the
event of the closure of a |agoon associated with a
i vestock managenment facility, that the cost of
that closure shall be borne by the owner of the
| agoon, versus a unit of |ocal government.

During the deliberations of the Livestock
I ndustry Task Force and its working groups,
concerns were raised relevant to this issue. It
may be possible that the owners of a |ivestock
wast e | agoon woul d be unable to properly close a
| agoon and di spose of its contents due to the |ack
of financial resources. As such, the situation
coul d possibly exist whereby the ownership of the
property could revert back to the county in which
it is located and the county woul d then becone

responsi ble for the closure of the |agoon
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The | egislation outlines several types of
surety instruments which may be used to ensure
financial responsibility. The legislation further
states that the |level of surety to be required
shal | be determ ned by rule and based upon the
vol unetric capacity of the |agoon

In the rules which the Illinois
Department of Agriculture is proposing to the
Pol lution Control Board, the Departnent is
requesting that it be allowd to adopt and
promul gate procedures and criteria reasonably
necessary to performits duties and
responsi bilities under this subpart through a
separate rul emaki ng process. 1In establishing the
| evel of financial responsibility a | agoon owner
woul d be required to carry, several factors need to
be taken into account.

The Iikelihood of the type of scenario
occurring which I have outlined above, even though
possible, is very renpte. |In our review of the
i ssue, the Illinois Department of Agriculture has
been unable to find any evidence of this type of
occurrence happening before in the State of

[Ilinois and very few docunented cases of this
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occurrence in other states.

In the event of a financial failure on
the part of the owner of a |ivestock nanagenent
facility, the title of the property transfers to
the I enders or creditors of the operation. As
such, the new owners becone responsible for the
| agoon and any cl osure requirenments connected with
it. Since the property would retain sone econonic
val ue, the likelihood of title being transferred to
the I ocal county is very slim

Based upon our inquiries, the comerci al
i nsurance industry does not offer policies which
woul d provide the type of coverage intended in this
section of the Livestock Managenment Facilities
Act. However, livestock producer organizations are
currently considering the devel opnment of a fund
whi ch woul d af ford coverage for participants in
this industry-sponsored program

As in the case of commercial insurance
guarantees and surety bonds are difficult to
acquire for this type of coverage. Qur Departnent
has been able to estimte the cost of cleanup and
cl osure for | agoons based on volunetric capacity

maki ng use of current charges for soil excavation
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and | and application. Through a separate

rul emaki ng process, we intend to develop a fornula
relating to the I evel of coverage required on

i ndi vi dual 1agoons, taking into consideration
current projected renoval costs and actuari al

i nformati on based upon rate of incidence.

Since these factors may change fromtine
to time, it was the reconmendation of the Advisory
Committee that the Illinois Departnent of
Agriculture be allowed to pronulgate rules relative
to this section in order to allow for revisions
fromtime to tinme as factors may change. In this
rul emaki ng process we will call upon experts from
the financial, insurance, engineering, and
livestock industries in order to develop a
meani ngf ul program which will afford the type of
coverage intended by the General Assenbly.

Il will now nove into our comments
relative to the support of Subpart G  Setbacks

As | nentioned earlier in ny testinony,
one of the principal objectives of the Livestock
Managenent Facilities Act is to prevent negative
i npacts to the environnment as a result of |ivestock

production and to protect Illinois natura

100

KEEFE REPCORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

resources. Earlier subparts of the rules tend to
deal with the protection of water and soi
resources, and in Subpart G regarding setback

di stances, it is the intent to protect air quality
and to control odors which result fromlivestock
producti on but nmay be offensive to nei ghbors of

i ndi vi dual operations.

The establishnent of setbacks distances
fromlivestock operations to the residences and
popul ated areas was addressed in the Illinois
Envi ronnental Protection Act, Title 35, Subtitle E
entitled "Agriculture-related pollution.” The
Li vest ock Managenent Facilities Act expands upon
t he setback requirenents established under the
[Ilinois Environnental Protection Act by providing
for increnmental increases in distances fromboth
i ndi vi dual residences and popul ated areas as the
size of proposed |ivestock operations increases.

It is very likely that any |ivestock
operation, regardless of size, will generate sone
| evel of odor by the very nature of the operation.
Many factors contribute to the | evel of odor
resulting froman operation including but not

limted to size, species, type of waste handling
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nmet hods, waste renoval and application, managenent,
and climatic conditions. Otentines, nmanagenent at
a livestock operation has a large inpact on the
| evel of odor which may be produced
The intent of establishing setback
di stances is to provide for a dilution effect which
will |lessen odors coming froma livestock operation
bef ore they reach surroundi ng persons or hones.
Due to the fact that the interpretation of odors by
i ndividuals is subjective and varies from one
i ndi vidual to the next and since there is no known
reliable test which will quantify odor content, it
is not possible to prove or disprove that setback
di stances as outlined in the Act are adequate.
However, the setback distances as
outlined in the Livestock Managenent Facilities Act
seem reasonable in the |level of isolation which
they provide froma livestock unit to a nei ghboring
resi dence or conmunity and take into account the
makeup of rural Illinois, in that setbacks extended
beyond current |egislation may have a negative
i npact upon the livestock industry by excl uding
| arge portions of the state from production

activities.
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In the rules which the Illinois
Department of Agriculture is proposing to the
Pol I ution Control Board, the Departnent is
requesting that it be allowed to adopt and
promul gate all procedures reasonably necessary to
performits duties and responsibilities under
Subpart G For operations which viol ate setback
di stance requirenents, the Departnent nmay issue a
cease and desi st order which prohibits further
construction of the livestock nmanagenment facility
or livestock waste handling facility if either is
in the construction phase.

If the livestock operation is subject to
t he setback provisions within the Livestock
Managenent Facilities Act and has viol ated setback
di stance requirenents, the Departnent nmay issue an
operational cease and desist order. The specifics
of this type of an action have been covered in
testinmony relative to the subpart dealing with the
penal ties provision of the proposed rules. As
outlined in our proposal, the Departnment may cance
a cease and desist order in the event that the
owner or operator of a |livestock nanagenent

facility or of a livestock waste handling facility
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provides a valid waiver of setback as provided for
in Section 506.702(b) or when the Departnment has
verification of conpliance with the appropriate

set back di stances as described in Section 35 of the
Li vest ock Managenment Facilities Act.

In summary, and on behal f of the Illinois
Departnment of Agriculture, | appreciate the
opportunity to provide testinony to the Pollution
Control Board relative to the rules which we have
proposed. Cearly, the issues which we face are
conpl ex, have far reaching i npacts, and are not
easy to resolve. As discussions have been held at
several |ocations around the state over the | ast
year and a half, it seenms that two main themes have
energed regarding |ivestock production in the State
of Illinois.

First, is one of providing protection of
the environment and natural resources of the State
of Illinois fromadverse inpact fromlivestock
production. This concern is not unique to
II'linois, and other states have dealt with the sane
issues in a variety of ways. |In many regards, the
sol utions which we are proposing in Illlinois are

common to ones being inplenmented in other
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| i vest ock- produci ng states.

As livestock production units grow in
size, the use of lagoons for manure storage have
beconme a cost-efficient way of handling |arge
vol umes of waste. The regul ati ons whi ch we have
proposed to the Pollution Control Board use the
best informati on we have available to us at this
time to ensure that the environment is protected
and groundwater resources remain free from
i vestock waste contam nation

By using soil borings and the information
t hey provide, we have been able to recomend a
differential, site-specific approach to the
protection of groundwater by the use of |iners and
monitoring wells in the construction and siting of
| agoons. The | agoon design criteria and nanagenent
criteria which we have proposed are based upon
current guidelines established by the Amrerican
Society of Agricultural Engineers and the United
States Departnment of Agriculture Natural Resource
Conservation Service, both of which are recognized
as authoritative sources in the area of soils
engi neering and | agoon design. In devel oping the

proposal, we have attenpted to anticipate potential
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sources of pollution, based upon experiences in

ot her states, and develop a regulatory structure
which will prevent these types of occurrences in
[I1inois.

In many cases, the managenent of a
i vestock managenment facility or a livestock waste
managenent facility is key to ensuring that natura
resources are protected. As a result, the
regul ati ons have addressed this need for a high
| evel of managenent by providing for manure
managenent plans and by providing for the certified
i vestock managenment program Illinois |ivestock
producers have traditionally been good stewards of
our resources and these two conponents of the
regul ations will provide the awareness and training
to continue this sound stewardshi p.

The proposed regul ati ons al so address the
need for penalties in order to ensure that the
rules can be enforced and al so allow for financial
responsibility to provide for cleanup in those
cases where the owner or operator of a |livestock
managenent facility may not be able to properly
close and clean up a livestock | agoon

Anot her thenme has devel oped over the
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course of the discussion regarding this issue which
relates to the social and econom c changes
occurring within the livestock industry. Mich has
been said about protecting the famly farm and
restricting the size of nmega-farnms as they are
being considered in Illinois. The rules which we
are proposing to the Pollution Control Board have
not attenpted to address these social and econonic
concer ns.

However, there are many producers and
i ndustry experts who would warn that the increased
cost of regulations may actually lead to an
accel eration of small to md-sized |livestock
operations leaving the industry. As a result, the
II'linois Department of Agriculture recognizes that
the rules which will be adopted need to be fair in
t hei r approach, economically reasonable in their
i npl enent ati on, and based upon sound scientific
information to provide a high level of protection
to the environnent and our natural resources.

Once again, on behal f of the Departnent
of Agriculture, we appreciate the opportunity to
provi de these comments to the Pollution Control

Boar d.
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Thank you for your tine.

HEARI NG OFFI CER LQOZUK- LAWLESS:  Thank
you, M. Boruff.

Does that conclude the testinony of the
Department of Agriculture, M. Boruff?

MR BORUFF: Yes, it does at this tine.
Thank you.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you. W& will then continue with the testinony of
the Illinois Environmental Protection Agency.

Wul d the court reporter please swear in
the witness.

(M. Janes B. Park was
sworn in by the court
reporter.)

MR PARK: My name is Janmes B. Park. |
amthe Chief of the Bureau of Water for the
[I1'linois Environnental Protection Agency. | am
responsi ble for all water pollution control
prograns and the comunity drinki ng water
regul ati on prograns, including groundwater
regulation in the State of Illinois.

| have been with the agency in various

positions for 25 years. | hold a Bachel or of
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Sci ence and a Master of Science Degree in
Engi neering from Southern Illinois University and
am a Regi stered Professional Engi neer

The regul ati ons devel oped by the Illinois
Departnment of Agriculture foll ow an extended public
debate concerning the role of governnent in the
establ i shnent of criteria and gui dance for the
livestock industry that cul mnated in the passage
of the Livestock Managenment Facilities Act. At the
same time, significant changes in this industry
have taken pl ace, realigning and consolidating
i vestock operations nationwide and in Illinois,
and | eading to the concern for the structure of
this industry and for its effect on the
envi ronnent .

The Il1inois EPA believes the
promul gati on of these proposed rules will have a
positive inpact on the public and its understandi ng
of the livestock industry, on the |ivestock
industry itself and its capacity to address the
wast e managenent portion of these operations in a
consi stent and scientifically sound environnenta
manner, and lastly, on the environment itself,

whi ch must be protected in ternms of soil, surface
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and groundwater, w thout unduly harm ng the
dynam cs and econom cs of the changing |ivestock
i ndustry.

The livestock industry is changi ng and
doing so rapidly. This is nost evident in the
swi ne operations and can be denobnstrated in the
nost recent statistics of this growi ng segnent of
the industry. Overall, total hog production in the
state has declined one to two percent per year over
the | ast decade. The operations producing these
hogs have not remmined static, however. There are
today fewer small operations, those with | ess than
1,000 head, than there were in 1985. There are
nore | arge operations, those with greater than
1,000 head than there were ten years ago.

These statistics of the swine industry
show a trend toward | arge confinement operations.
This trend stands in stark contrast to the
environnental regulations that were first adopted
in the early 1970s as Chapter 5 of the Illinois
Pol lution Control Board's Rules and Regul ati ons,
and | ater becane 35 Illinois Administrative Code:
Subtitle E, when nmany of the state's hog operations

were nmuch smaller and were operated on open |ots.
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The 11linois EPA supports the adoption of
R97-15. The addition of operator certification and
the mandate for |ivestock waste nanagenent plans
for the largest of these facilities is a positive
step in establishing consistent and responsibl e
operation of |ivestock waste handling facilities in
this state. W endorse and encourage the training
and education prograns set forth in these rules, as
a nmeani ngful approach to nmaking the agricultura
community aware of the responsibilities and
beneficial aspects of sound |ivestock waste
managenent .

This program when fully devel oped,
prom ses to allow for the conmunication and the
eval uation of innovative technology, as it affects
t he devel opnent of the operators' waste nanagenent
pl ans. The expansion of the setback linmts, as
mandat ed under the Act, is also a necessary step in
addressing the potential detrinental aspects of
large livestock facilities.

The Agency has several specific
recommendations related to the proposal presented
by the Illinois Departnent of Conservation. Soi

boring requirenments are satisfactory for the vast

111

KEEFE REPCORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

majority of sites in Illinois, as prescribed under
35 Illinois Adm nistrative Code 506.202(b).
However, the Departnment of Agriculture needs
adequate flexibility to require additional borings
in the case of disturbed or mned | and that may
have al tered hydrol ogic and soil conditions, or
routes to groundwater via abandoned shafts. In
t hese circunstances, a single boring for a large
four to six acre | agoon would be insufficient.

35 Illinois Adm nistrative Code
506. 204(g) specifies the requirenents for |agoon
design, nost of which were derived fromthe
American Society of Agricultural Engineers or the
U S. Department of Agriculture, Natural Resources
Conservation Service, guidance docunents. The
I1'linois EPA believes that by specifying these
requi renents the operators will be better served
and better informed. Where conflicts occur between
the two sources, the Illinois Departnent of
Agriculture has appropriately identified specific
criteria in this Section.

Based on experiences in Illinois and
other states, the Illinois EPA reconmends two

further criteria be specified in the design
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standards of this Subpart, both of which are
addressed in the reference docunents. These are:
First, a prohibition on the use of outlet
pi pi ng through the | agoon berm Section 4.6.2 of
the ASAE Standards states "An overflow device with
a mnimum capacity of 1.5 tines the peak daily
inflow may be installed at the | agoon surface |evel
only if the overflowis to be contained in another
| agoon cell or other treatnent facility. Qutlet
devi ces should be installed in a way that all ows
effluent to be taken at a | evel of 150 to 450
mllimeters below the surface.”" This seens to
suggest that a subsurface outlet may be approved.
The Illinois EPA is aware of a recent
exanple in North Carolina where | agoon sl ope
failure was related to, and possibly directly
caused by, an outlet pipe design of this type. The
NRCS recently changed the North Carolina gui dance
docunent so that, quote, "if any pipes are to be
pl aced through the enbanknent, the |ocation and
nmet hod of installation shall be approved by the
desi gner of the enbanknent... The installation
shall be certified by the inspector.” It should be

noted that this guidance docunment, although
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designated as an NRCS document, was devel oped
specifically for and applies only to North
Car ol i na.

The Illinois EPA reconmends that in
addition to R97-15 that either:

Prohi bits the use of through the berm
outl et piping unless the piping discharges to
anot her | agoon or,

Requi res Departnent of Agriculture's
specific approval, as called for in the North
Carol i na exanpl e.

The second addition is a requirenent for
energency spillway. The NRCS document very clearly
speci fies under what conditions this is to be
present. "Lagoons having a nmaxi mum design |iquid
I evel of three feet or nore above the natura
ground shall be provided with an emergency spillway
or an overflow pipe to prevent overtopping." Since
this is not addressed in the ASAE docunent, a
potential point of confusion exists that could be
corrected by adding a provision to R97-15 for the
design to include an energency spillway.

The Illinois EPA, acting inits role

t hrough the LMFA Advi sory Committee, has eval uated
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and nade recommendati ons on a w de variety of

i ssues presented on the subject of l|ivestock waste
managenent in the course of our deliberations.
Those on this Conmttee, the Departnent of Public
Heal th, the Departnent of Natural Resources and, in
particul ar, the Department of Agriculture, are to
be commended for their efforts in drafting a well
reasoned set of proposed rules for the Illinois
Pol | ution Control Board consideration

RO7-15 represents a strong step forward
in the effective managenent and prevention of
pollution fromlarge livestock facilities in
I[I'linois. W encourage the Illinois Pollution
Control Board to adopt R97-15 and incl ude the above
not ed addi tions.

As a suppl enental comment to these
proceedi ngs, the Illinois EPA notes that there are
a nunber of potential inconsistencies between the
rules set forth in RO7-15 as mandated by the
Li vest ock Managenment Facilities Act and the
exi sting provisions of Subtitle E. Mst notable
are the setbacks that apply to livestock facilities
and certain definitions. At some point, it will be

necessary to revise these issues in detail to
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determine -- or to review these issues in detail to
determine if changes to Subtitle E are needed. The
i nterrel ati onshi ps between the existing Subtitle E
requi renents and those contained in R97-15 are
conplex and require a | evel of analysis that may be
beyond the scope of these proceedi ngs.

W& woul d encourage the Illinois Pollution
Control Board to solicit input fromthe full range
of parties that may have an interest in this
subj ect and open a separate docket, if necessary,
to address any substantive proposals to resolve
conflicts or clarifications.

Thank you.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Park.

M. Warrington, is there anyone el se from
the --

MR WARRI NGTON:  No, that concludes our
testi nmony.

HEARI NG OFFI CER LQZUK- LAWLESS: kay.
Thank you very much.

M. Midgett, fromthe Departnent of
Heal th, would you like to just admt your prefiled

testinmony into the record or would you like to give
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testi mony?
MR MUDGETT: | would like to just
briefly sunmarize it, if | could.
HEARI NG OFFI CER LQZUK- LAWLESS:  Fi ne.
Thank you.
Wul d the court reporter please swear M.
Mudgett in.
(M. dinton C. Mudgett was
sworn in by the court
reporter.)
MR MUDGETT: M nane is dint Midgett.
| am Chief of the Division of Environmental Health
for the Departnent of Public Health. | do have
witten testinony, so | thought | would just
sumari ze the major points that | included.
First, we are happy to have partici pated
on the conmttee that devel oped the rules. W
think it was an excellent process. W believe the
protection of public health is of primary
i mportance in siting construction and operation of
these types of facilities. Protection of drinking
wat er supplies is our nost inportant concern, and
we believe that these rules very carefully consider

requi renents for siting and construction and they
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wi Il provide that protection.

Secondl y, we were concerned about
potential releases fromlagoons and foll ow ng
environnental harm These are not areas of our
expertise, but we do believe that the information
provided to agriculture was the best avail able, and
the rul es proposed provide the best protection we
can have at this point.

We al so wanted to briefly nention odors.
We know it is a major concern. There is little
research that supports evidence of physical illness
with odors, but that certainly is not to consider
that they are not inportant matters for the people
who |ive around these types of facilities. The
anecdotal reports are certainly valid that we hear
in this regard.

W al so believe the odor control neasures
provided by the Act and by reference to Illinois
EPA rul es are probably the best approach, along
with training of certified |ivestock managers that
t he Departnment of Agriculture has proposed to try
to address these, again, very legitinmate concerns
about odors and the potential health affects that

do foll ow.
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We don't want to inply that because there
is a lack of scientific evidence for health affects
related to odors that they do not occur. There is
certainly adequate testinony that has been provi ded
at other hearings that would verify that people do
experi ence synptons when they encounter severely
adver se odors.

The question, and | think M. Boruff has
addressed this as well in his testinony, is what is
t he best approach to trying to deal with that.

And, again, the livestock facilities or the

Li vest ock Managenment Facilities Act itself

est abl i shes the necessary setbacks. The reference
to IEPA rules to deal with odors seemto be an
appropriate approach, as well as training of the
people that will operate these types of

facilities.

In conclusion, again, | would reiterate
that the process that was devel oped by the Act
itself and the nmanner in which the Departnent of
Agriculture conducted the Rules Conmittee | thought
was | audable. Certainly, it was an open
opportunity for people and visitors to have their

input. | personally believe that the Departnent of
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Public Health was well represented and the majority
of comments that we offered were included in the
rul es.

I mght nention one other thing since
there was an issue about the use of bacteriol ogica
monitoring in nonitoring wells. There certainly
has been question as to whether or not that is an
appropriate requirenment and it was suggested, in
fact, that perhaps some other |ess expensive, |ess
probl ematic chem cal tests could suffice in lieu of
bact eri ol ogi cal nonitoring.

The Public Health believes the major
possi bl e concern as a result of these types of
facilities would be waterborne illness. And
traditionally the quality of drinking water, the
quality of water in nonitoring wells, has been
di ctated by indicator bacteria. And we had
proposed that some conbination of E. Coli or E
Coliformbacteria and E. Coli streptococcus
bacteria be included in the list of perinmeters that
woul d be nmonitored for in nonitoring wells when
they are required. W stand very strongly by that
reconmendat i on.

These are sinple tests that virtually any
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| aboratory that does m crobiol ogical testing can
do, and they are also very inexpensive. W did
check prior to preparation of this testinony with
two private | aboratories. The cost for each test
is $12.00 and $16.00, so we think that is a rather
nodest cost for bacteriol ogical testing that we
believe is inportant.

Wth that | would conclude ny remarks.
Again, | appreciate the opportunity to have
partici pated on the Advisory Conmittee and to
present this testinony for the Board.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, M. Midgett. Would you like to submt your
prefiled testinony as an exhibit?

MR MUDGETT: Yes.

HEARI NG OFFI CER LQZUK- LAWLESS: kay.

M. Midgett's prefiled testinony on behalf of the
[Ilinois Department of Public Health will be marked
as Exhi bit Nunmber 4.
(Wher eupon sai d docunent was
duly marked for purposes of
identification as Exhibit
Nunber 4 as of this date.)

HEARI NG OFFI CER LOZUK- LAWLESS: W wi | |

121

KEEFE REPCORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

now continue with the witnesses fromthe Departnent
of Natural Resources.

M. Marlin, would you like all of the
Wi tnesses to be sworn in at the same tine?

MR MARLIN.  Yes.

HEARI NG OFFI CER LQZUK- LAWLESS: kay.
Wul d the court reporter please swear the w tnesses
in.

(M. John Marlin, M. Donald
Keefer, M. Mchael MCulley
and Ms. Deanna d osser were
sworn in by the court
reporter.)

HEARI NG OFFI CER LOZUK- LAWLESS: M.
Marlin, you may begin.

MR MARLIN: On behal f of the Departnent
of Natural Resources | want to thank the Board for
this opportunity to conment on the proposal and
participate in this process.

My nane is John Marlin, assistant to the
director of the Waste Managenent and Research
Center, a Departnent of Natural Resources Division
based in Chanpaign, Illinois. 1 hold a Ph.D. in

entonol ogy fromthe University of Illinois. |
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represent DNR Director Brent Manning on the

Li vest ock Managenment Facilities Advisory Committee,
whi ch hel ped fornulate this proposed rule. DNR s
pl eased to have this opportunity to appear before
the Board and participate in this process.

DNR i s aware of the econom c inportance
of the livestock industry to Illinois. Likew se,
we are aware of the threat that |ivestock
facilities can pose to neighbors and natura
resources if they are not properly constructed and
oper at ed.

W appreciate the Board' s | eadership in
this inportant matter and commend the Departnent of
Agriculture for its effort in drafting the proposed
rules. Qur comments on the emergency rul e noted
several areas where anbiguities in the Livestock
Managenment Facilities Act (LMFA) could lead to
confusion. These areas include enforcenment and the
rel ati onshi p between the LMFA and t he Environnenta
Protection Act especially Subtitle E: Agriculture
Rel ated Pollution Rules. The status of two design
docunents cited in the LMFA "Design of Anaerobic
Lagoons for Aninmal Waste Managenent" and "Waste

Treat ment Lagoon"” relative to Subtitle E may | ead
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to additional confusion, since they cover simlar
concerns differently.

There are a nunber of ways a design or
structural failure at a livestock facility may
cause environnmental contam nation. Contam nants
may |l eak into the groundwater from|agoons or other
structures. Structural failure of a | agoon may
result in mllions of gallons of waste noving
across fields and entering a streamor |ake. Gases
and dust leaving a facility may cause odor and
cont am nant deposition problens for a significant
di stance. Additionally, waste applied to the soi
may run off the fields and contam nate nearby | and
and surface water.

The LMFA along with the inplenenting
rul es address a nunber of these concerns. The
proposed design criteria, when followed, wll
provi de significant protection to groundwater
resources and substantially reduce the risk of
structural failure of |agoons. The managenent
pl ans required of larger facilities require
consi deration or inplenentation of a nunber of
criteria which should increase the anmount of

nutrients utilized by plants while decreasing the
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amount lost to runoff.

Finally, the operator training and
certification provisions allow the Departnent of
Agriculture great flexibility for designing
progranms to train |ivestock facility managers. The
training programcan be utilized to address
techni ques to better control odor and inprove the
ef fecti veness of such vital activities as |agoon
managnent and nutrient handling.

VWile the bulk of the detail ed supporting
testinmony for the proposal will cone fromthe
[l1l1inois Department of Agriculture, another DNR
witness will provide technical testinony on certain
geol ogi cal and nonitoring well |ocation issues that
are addressed in the proposed rules.

DNR general Iy supports the |ivestock
regul ati on proposal before the Board today. W
participated fully in the discussions of the
Advi sory Conmittee upon which the Departnent of
Agriculture proposal is based. The proposal, if
adopted, will significantly inprove the |evel of
protection to ground and surface water resources.

DNR proposes nodi fying the definition of

"Popul ated Area" contained within the proposal
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The statutory definition is anbiguous. | DQA
recogni zed this fact when it proposed the
clarifying language. DNR believes the definition
needs further clarification to nake it clear that
setback protection is required for certain
properties. Qur proposed definition is attached as
DNR Exhibit A. W realize that the acceptance of
our suggestions are dependent upon a favorable
interpretation of the LMFA by the Illinois

Pol lution Control Board as it pertains to our
proposed definition of populated area. W believe
t hese issues need to be considered and we would
like to offer the follow ng points for

consi derati on.

The State of Illinois has made a
significant investnent in |ands that are managed
for conservation and recreational purposes. The
definition of "Popul ated Area" as proposed in the
rul es begins to address concerns regardi ng these
| ands. However, the definition does not provide
for sone of the characteristics of large sites used
primarily for outdoor activities.

Qur first change addresses the concept of

"place of conmon assenbly.” The DNR contends that
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t he Popul ated Area definition should include
exanpl es of "places of conmon assenbly and non-farm
busi nesses.” Because the term "places of conmon
assenbl y" has not been defined either in the
statute or the rules, the DNR s proposed |list of
exanples will provide guidance to |ivestock
managenent facilities owners about the general type
of area which qualifies as a common pl ace of
assenbly under the definition.

The list is not exhaustive, but makes
clear that 4H and Scout canps as well as parks can
be popul ated areas. Likew se, there is no
di stinction between public or private ownership.
Thi s | anguage recogni zes that a popul ated area can
include a large acreage rather than just a
bui | di ng, provided that the requisite 50 persons
per week visit.

The second change adds the concept of
seasonal fluctuations in attendance. |IDOA's
definition logically recognizes that schools and
busi nesses with vacati ons or seasonal shutdowns
qual i fy as popul ated areas even if they are not
open 52 weeks per year. DNR believes the

interpretation of the statutory |anguage shoul d
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provi de the sanme consideration to areas which
experi ence reduced attendance during portions of
t he year.

School s, parks, and 4H and Scout canps
have seasonal ly reduced attendance but shoul d be
protected. These places may have the 2600 people
annual Iy, which represents 50 persons times 52
weeks, but will not nmeet the required attendance of
50 or nore people every week of the year due to
vacation periods or w nter weather.

The third change recogni zes that sone
popul at ed areas cover |arge acreage rather than a
specific point like a building. The size, shape,
and use of these areas are such that the Departnent
of Agriculture's proposed definition will not
provi de adequate protection from odors and ot her
environnental factors associated with |ivestock
managenent facilities. Wthin a park, attendance
isnot limted solely to the visitor centers or
pi cni c areas.

Peopl e use the entire designated area for
activities such as hiking, nature appreciation
hunti ng and pi cni cking. Because of the way these

sites are used, DNR proposes that the property
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lines of recreational and conservation areas serve
as the neasuring point when determ ning setback
di st ances.

In many ways this is conparable to the
way the neasuring point froma livestock farmis
determ ned. The | aw does not require a setback
fromthe boundary of the farm but fromthe
| agoon. This recogni zes that rmuch of the farm and
upon which the lagoon is located is suitable to act
as part of a buffer. This is not true in the case
of land used for recreational purposes. Thus, we
contend that |and at a park or canp which is used
by visitors should be protected by a buffer, rather
t han bei ng considered part of the buffer for a
speci fic building or gathering point.

Finally, the proposed definition of
Popul at ed Areas does not address how to determ ne
t he appropriate neasuring point from places of
common assenbly for setback requirenents. The Act
states "m ni mum di stances shall be nmeasured from
the," there is some words m ssing, and then "place
of common assenbly to the nearest corner of the
eart hen waste | agoon or |ivestock managenent

facility, whichever is closer."” The Departnent
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recomends that the | egal boundary lines of a place
of common assenbly shoul d serve as the neasuring
poi nts when determ ni ng setback di stances at areas
used primarily for outdoor activities.

Qur next witness will be Donald Keefer

HEARI NG OFFI CER LOZUK- LAWLESS: M.
Marlin, would you like to introduce your Exhibit A
into the record?

MR MARLIN Yes, | would. It is
att ached.

HEARI NG OFFI CER LQZUK- LAW.ESS: The
Department of Natural Resources' exhibit, "DNR s
Proposed Alternative Definition of Popul ated Area”
wi Il be nmarked as Exhi bit Nunber 5.

(Wher eupon sai d docunent was
duly marked for purposes of
identification as Exhibit
Nunber 5 as of this date.)

MR, KEEFER: M nane is Don Keefer. | am

a hydrogeol ogi st in the G oundwater Resources and

Protection Section of the Illinois State Geol ogi cal
Survey Division of the Illinois Departnent of
Nat ural Resources. | have been with the

G oundwat er Section at the Survey since Cctober
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1985.

My work at the Survey has focused on two
areas; field observations of chem cal novenent
t hrough the unsaturated and saturated zones; and
eval uations of aquifer sensitivity to
contam nation. In both of these areas, | have
focused primarily on the nmovenent and occurrence of
agricul tural chemcals.

My educational background includes both a
Bachel or of Science Degree in CGeol ogy and a Master
of Science Degree in Agronony fromthe University
of Illinois at Ubana. M naster's degree focused
on the fate and transport of pesticides in a
tile-drained farmfield.

My testinony today addresses the
technical justification for portions of Sections
506. 103, 202, 204 and 206.

Section 506.103 covers definitions in the
proposed rule. The definitions of aquifer
material, sand, gravel, and sand and gravel are
critical to the successful application of the
proposed siting criteria and | agoon design
standards. The intent of these definitions is to

provi de consistent, appropriate identification of
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the kinds of geologic materials that allow rapid
transport of water and di ssol ved chem cals. The
proposed use of these defined materials will allow
for the consistent protection of vulnerable
groundwat er resour ces.

"Aquifer materials" are defined and used
in this proposed rule rather than "aquifers"
because when chenmicals | eak froma source |like a
livestock waste | agoon, their rates of travel
t hrough unsaturated aquifer materials are very
simlar to those through saturated aquifer
materials. A lagoon |eaking |livestock waste into a
deposit of aquifer material could contam nate a
very | arge volunme of the subsurface, regardl ess of
whet her the naterial were saturated or not.

The proposed definitions rely on textural
and thickness criteria for defining aquifer
materials. Mst definitions of aquifers, however,
rely on specific measurenments of flow
characteristics, also known as hydraulic
characteristics. The proposed definitions were
chosen in order to provide a sinple, easily
recogni zabl e definition that would offer

appropriate protection to groundwater resources.
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These definitions did not include hydraulic
characterization in order to avoid the significant
expense of these neasurenents, and because these
nmeasurenents would be of limted additional val ue.

Section 506.202 addresses site
i nvestigations for |ivestock waste |agoons.
Subsections (a) and (b) discuss the collection of
soi|l borings and the subsequent eval uation of
geologic materials at the |lagoon site, and the
determ nati on of the presence or absence of aquifer
material within 50 feet of the planned | agoon
bottom Subsection (c) allows for alternative site
i nvestigation plans, and Subsection (d) requires
qualified professionals to direct and eval uate the
site investigation.

In siting any facility that contains a
potential source of groundwater contam nation, it
is critical to evaluate the contam nant transport
characteristics of the geologic materials at the
facility location. Existing maps of geol ogic
deposits are not detail ed enough to provide a
reliable characterization for facilities which
coul d contam nate such a significant vol une of

groundwater. For this reason, the collection of
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on-site information is necessary to determ ne the
types of geologic materials present and to eval uate
the potential inmpact to groundwater resources in
the event of a |eak

In addition to the need for site-specific
geol ogi ¢ information, the anount and chem ca
nature of the potential contam nants mnust be
considered. This information will allow a better
eval uation of the potential inpact of any |leaks to
groundwater. The primary conponents of |ivestock
waste that are a health or environmental concern
i nclude solid organic particles, bacteria,
amoni um and several trace netals, for exanple
zinc and copper.

In general, solid organic particles wll
remain in the |lagoon due to their |arge size.
Bacteria can transport through sone geol ogi c
deposits, but will generally be filtered out
qui ckly in fine-grained, non-aquifer materials.
Ammoni um and the trace netals are chemcally
charged, and will tend to stick, or adsorb to clay
and organic matter particles. For these
conponents, therefore, the greater thickness of

non-aqui fer materials around the | agoon, the nore
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likely they are to be renmoved fromthe groundwater.

Subsection (a) of the proposed final rule
requires on-site geologic informati on be used to
identify any sensitive groundwater resources. This
subsection al so requires that the geol ogic
materials be evaluated to a depth of 50 feet bel ow
t he pl anned | agoon bottom This depth was sel ected
based on a study of rural private well water
quality conducted by the Illinois State Ceol ogic
and Water Surveys, with the assistance by the
[1linois Department of Agriculture and Public
Heal t h.

I was personally involved in the design
and early inplenentation stages of this project.
This water quality study was designed so that any
potential agricultural chem cal spills would be
avoi ded. This neant that any detected chem cals
were probably due to | eaching fromthe agricultura
use of fertilizers and pesticides. The results
fromthis study found that agricultural chenicals
were occasionally present in the well water when
the top of the uppernost aquifer was napped as
being within 50 feet of |and surface. In addition,

the greater the thickness of non-aquifer materials
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bet ween a contam nant source and an aquifer, the
less likely the contanmi nants were to reach an
under | yi ng aqui fer

The observation of agricultural chenicals
in shall ow aqui fers suggests that these aquifers
woul d al so be vul nerable to contami nation from
| arge point sources, such as |eaking |ivestock
wast e | agoons. The 50 foot depth imt observed in
the 1SGS/ 1 SW5 water quality study was used for the
requi red depth of characterization in the proposed
rul e because of the relatively innocuous and
i mobile nature of the primary contanmi nants in
livestock waste. A nore hazardous contani nant
streamwould require a greater depth of
characterization to ensure adequate protection of
groundwat er resour ces.

Subsection (b) specifies the requirenents
for the collection of on-site borings. The borings
are to be made to a depth of 50 feet bel ow the
| agoon bottom or to bedrock. This neans that the
initial boring need not continue into bedrock
material. The definitions of aquifer material have
clear thickness criteria for bedrock aquifer

materials. Subsection (b)(2) is included to
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clarify that additional drilling bel ow bedrock
surface may be necessary to determ ne the thickness
of bedrock materials at a site. This subsection is
i ncl uded because when bedrock is not expected
within the boring, a drill rig nmay be used to
obt ai n the necessary sanples that may not be
suitable for drilling in bedrock

The coll ection of continuous sanples from
the boring in subsection (b)(3) is required to
ensure that small sand | ayers are not mssed. A
series of small sand layers in any five foot
section of core could potentially neet the aquifer
materials definition. Based on this definition, it
is essential to collect continuous sanmples from
each bori ng.

In subsection (d), it is stated that the
site investigation nust be directed and certified
by either a certified Professional Engineer, or a
Regi st ered Professional Geologist. This
requirenent is essential to ensure that the
geologic materials found in the soil borings wll
be accurately characterized. Wthout certification
by a qualified professional, it is inpossible to

guarantee that the definitions for aquifer material
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wi || be understood and correctly applied. These
definitions are the foundation of the siting and
| agoon design criteria.

Section 506. 204 addresses | agoon design
standards, of which subsection (d) addresses the
criteria for lagoon liner and groundwat er
nmoni toring requirenents.

The results of the Illinois State
Ceol ogi cal Survey and the Water Survey water
quality study were again considered in devel opi ng
gui del i nes on the need for |agoon |liners and
groundwater nonitoring wells. In the water quality
study, significantly higher detection rates were
found in wells where the depth to uppernost aquifer
mat eri al was mapped as |l ess than 20 feet fromthe
ground surface versus areas where the depth was
mapped as 20 to 50 feet, or greater than 50 feet.
The detection rates were also significantly higher
in areas where the depth to uppernost aquifer was
between 20 to 50 feet fromthe ground surface
versus areas where the depth to uppernost aquifer
was greater than 50 feet. These observations were
of chemicals applied in relatively smal

concentrations over a very large |land area. The
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observations of different detection rates at
di fferent depths denonstrates that these increasing
depth ranges are effective for predicting different
"aquifer sensitivities" to contam nation. Lacking
specific data regardi ng aquifer sensitivity to
contam nation by |ivestock waste | agoons, the
I[I'linois State Ceol ogical Survey and the Water
Survey observations of agricultural chemcals were
accepted as useful surrogates.

Accordingly, the nore sensitive category
of aquifers within 20 feet of the bottom of the
| agoon require the use of a |lagoon liner. Because
of the short distance that |eaking contam nants
woul d have to travel to reach an aquifer that was
within 20 feet of the | agoon bottom and because of
the rapid transport characteristics of aquifer
materials relative to non aquifer materials,
groundwat er nonitoring is also required in these
ar eas.

In areas where an aquifer exists between
20 and 50 feet fromthe | agoon bottom only a |iner
is required. The greater distance between the
| agoon and the aquifer material is expected to

dramatically reduce the potential for contam nation
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of the aquifer in these areas, so groundwater
monitoring is not required. 1In areas where no
aquifer is found within 50 feet of the |agoon
bottom neither a |iner nor groundwater nonitoring
are required.

Regardi ng Section 505.206, the m nimum of
three groundwater nonitoring wells are required
whenever aquifer materials are identified within 50
feet of the proposed | agoon bottom The purposes
of these wells are to identify the local, shall ow
groundwat er gradient at the site, and to allow the
col l ection of groundwater sanples for identifying
background chem cal concentrations and nonitoring
for evidence of |eaks in the liner

To ensure that the analytical results
fromthese sanples are neaningful, the wells nust
be | ocated and constructed according to sone
rel atively consistent guidelines. These guidelines
will also allow the results fromthe different
wells at any site to be nore readily conpared over
time.

The slotted portion of a nonitoring well,
called the well screen, is where groundwater is

able to flowinto the well. In order to ensure
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that the wells will generally be bel ow the water
table, and therefore able to be sanpled, the top of
the well screens should be set bel ow the depth of
the seasonal |ow water table. To ensure that each
wel | sanple is taken from approxi mately the sane
vol ume of geologic materials, the wells should have
a consistent well screen length. A five foot
screen is proposed and is intended to provide an
optimal vol une of water for analysis.

The well's shoul d be constructed
consistent with the Illinois Departnent of Public
Heal th nonitoring well construction guidelines.
Wel | construction and sanpling requirenments suggest
that sand be used to fill the space between the
boring wall and the nonitoring well. This sand is
referred to as a sand pack, and should be used on
each well. To ensure consistency between wells,

t he sand pack should be of a relatively consistent
I ength, of no less than five feet and no greater
t han seven feet.

Thi s concludes ny testinony today. |
appreci ate the opportunity to participate in this
process and to provide this testinony today.

HEARI NG OFFI CER LOZUK- LAWLESS:  Thank
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you, M. Keefer.
PRESI DI NG BOARD MEMBER FLEMAL: M.
Keefer, actually, | have a question. You stopped

at the beginning of the second to the | ast

par agr aph.

MR, KEEFER: Right. | was just about to
mention that. | believe that is a typo. It says
"wWithin 50 feet." It is to be "within 20 feet."

PRESI DI NG BOARD MEMBER FLEMAL: To be
"within 20 feet." GCkay. Thank you.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you. At this tinme we are going to break for |unch
for one hour, after which we will resune the
Department of Natural Resources' testinmony, finish
their testinony, and the two remai ni ng witnesses.

Then we will continue with the prefiled
testi mony of Renee Robi nson and Ted Funk, foll owed
by the testinony of any persons who have signed the
witness sign-in list who are here today and wish to
testify on the record, after which we will then
open the floor for questions of any of the
Wi t nesses.

(Whereupon a lunch recess was

t aken.)
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HEARI NG OFFI CER LOZUK- LAWLESS: Ckay. W

will continue with the Departnent of Natural

Resources. Thank you. If | could just please
rem nd you that you are still under oath at this
tinme.

W will be beginning with the testinony
of M. Mke MCulley followed by the testinony of
Deanna d osser, and then we will proceed with the
prefiled testinony of the other persons who have
filed. GOkay. Thank you.

MR, McCULLEY: Good afternoon. M/ name
is Mke MCulley, and | amthe Adm nistrative Chief
of the Division of Land Managenent within the
[I'linois Department of Natural Resources. The
Division | represent manages 245 of the 283
properties that the | DNR | eases.

Two i nportant concerns of the Illinois
Department of Natural Resources in the future
siting of large |livestock managenent facilities is
the odor pollution that will negatively inpact the
visitor's outdoor experience and subsequent visitor
attendance to the property and the potential inpact
to natural resources from|eakage or overfl ow of

t he waste | agoon.
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Section 35 of the Livestock Managenent
Facilities Act defines the setback distances and
how t hey are applied when siting new |ivestock
managenent facilities. The Act defines "popul at ed
area" as one where at |east 50 persons frequent a
common pl ace of assenbly or a non-farm busi ness per
week, " (Section 10.60). The proposed rule further
states that "a common place of assenbly or a
non-f arm busi ness based on 50 persons or nore
frequenting the said place once per week shal
i ncl ude places that operate | ess than 52 weeks per
year, such as schools with seasonal vacation
peri ods and busi nesses or other places which
experi ence seasonal shutdowns.”

M ni mum set backs established by the LMFA
vary froma half to one mle depending on facility
size. (Section 35(c)). In determ ning setback
di stances, the LMFA states that "m ni mum di stances
shal | be neasured fromthe nearest corner of the
resi dence or place of common assenbly to the
nearest corner of the earthen waste | agoon or
i vestock nmanagenment facility, whichever is
closer." (Section 35(cl)).

Wth regard to the setback requirenents
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of the proposed rule, the Illinois Departnent of
Nat ural Resources requests that the proposed rule
be further clarified to:

Ensure that | DNR owned, |eased and
managed properties (which neet the 50 person
requirenent) are clearly included and referenced
under the proposed rule definition of "Popul ated
Area.” |IDNR properties are worthy of being
protected for these reasons:

At tendance at the 283 | DNR managed
properties exceeded 40 million visitors in 1995,
according to the I DNR Attendance report.

| DNR properties include state parks,
recreation areas, fish and wildlife areas, forests,
natural areas and trails. Visitors cone to these
areas to participate in outdoor recreation such as
canpi ng, picnicking, trail use, hunting, fishing,
boati ng and swinming. Key to the enjoynent of
t hese outdoor recreation pursuits is the natura
and aesthetic qualities that make each property
uni que.

| DNR properties should not be viewed and
utilized as buffers from ot her popul ated areas when

siting new |livestock managenent facilities.
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| DNR properties are inextricably |inked
to the economies of the |local comunities in which
they reside. Visitors to these properties
contribute to the economic health of the
surroundi ng conmunities. Declines in attendance
due to increased odor pollution would result in
reduced econom c benefits to these comunities.
| DNR properties are a key conponent of the tourism
industry within the state.

It is inportant that the seasona
definition of common place of assenbly apply to
| DNR properties as attendance wi dely varies between
seasons and the types of recreation that visitors
participate in.

For purposes of applying the setback
di stances for construction of future |ivestock
managenent facilities, the entire property should
be considered as the "comon pl ace of assenbly”
with the |l egal property lines utilized as the point
of measurement. This is inmportant for these
reasons:

Boundari es are defined | egal points on
the | andscape and utilization of themas the

measuring point would expedite the siting process

146

KEEFE REPCORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

in that boundaries are readily avail able.
Uilizing | ess defined boundaries would increase
the potential for disagreenment over whether the
proper setback di stance was being applied.

Usi ng property boundari es as neasuring
points is preferred over the use of individua
canpgrounds, picnic areas, beaches, overl ooks and
ot her designated points. The boundaries of these
areas and the definition of what constitutes these
different types of facilities is confusing and
anbi guous.

Usi ng boundaries as the measuring point
woul d not preclude future recreation devel opnent in
other parts of the property as the setback buffer
woul d start outside the site boundari es.

I DNR properties are utilized by visitors
year around for a variety of recreational pursuits
and personal enjoyment. Trails are constructed in
renote parts of properties with use by hikers,
bi kers, and equestrians occurring in the spring,
sumer and fall and winter use by cross country
skiers and snowmbilers in the winter. Fishernen
utilize the | akes and streans during warm weat her

and ice fish in the winter.
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Hunters and trappers enjoy their
recreation pursuits during the fall and w nter
Bi rdwat chers, nature lovers, and sightseers visit
all parts of a site for their aesthetic enjoynent
of the natural and cultural resources. Walking is
t he nost popul ar form of physical activity in the
United States and visitors seek our properties for
this experience to gain fitness, relieve stress,
and sinply enjoy the scenery.

I DNR properties held in trust for the
citizens of Illinois conprise |less than 1.2 percent
of the state's total land area in a state with a
popul ati on exceeding 11 million citizens. This is
according to the IDNR Land & Water Report fromthe
1994 State Blue Book. Establishing the boundaries
as the neasuring point for determning the setbacks
woul d i nmpact | ess than an estinmated two percent of
the state's total land area (utilizing the half
ml e setback distance). This estimate is based on
cal cul ati on of a doughnut shaped buffer area
surroundi ng each IDNR property with a known
acreage. This nmethod overstates the acreage
because it does not take into account the fact that

much of this land is already within a setback
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generated by an existing residence or building.

In conclusion, the I DNR reconmends t hat
the properties that it manages be clearly
ref erenced under the definition of "popul ated
areas" and that the setback distances fromthese
properties be determ ned by neasuring fromthe
boundari es of these properties.

Thank you.

HEARI NG OFFI CER LQOZUK- LAWLESS:  Thank
you, M. MCulley.

We now have the final witness fromthe
Department of Natural Resources, Ms. Deanna
G osser.

M5. GLOSSER My nane is Dr. Deanna
G osser and | amthe Chief of the Illinois
Department of Natural Resources' Division of
Nat ural Resource Review & Coordination. This
Division is responsible for conducting the
environnental reviews for federal, state and | ocal
units of governnent. W inplenment the Endangered
Speci es Consul tation Process, the |nteragency
Wet | ands Policy Act, the Transportation Review
Program the internal Conprehensive Environnental

Revi ew Process, and ot her review processes.
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In addition, | hold a position as Adjunct
Assi stant Professor within the Department of Urban
& Regional Planning at the University of Illinois,
Ur bana- Chanpaign. Prior to serving as Division
Chief, | was the Endangered Speci es Program Manager
within IDNR s Division of Natural Heritage from
February of 1990 through July of 1996. Prior to
that, | served as the Director of the Environnenta
Techni cal Information System a conputerized
envi ronnent al i npact assessnent service that was
supported by the U S. Arny Corps of Engi neers at
the University of Illinois. | received ny doctora
degree fromthe University of Illinois Departnment
of Urban and Regional Planning in 1988.

Section 35 of the Livestock Facilities
Managenent Act defines the setback distances and
how t hey are applied when siting new |ivestock
managenent facilities. The LMFA defines "popul at ed
area" "as one... where at |east 50 persons frequent
a conmon pl ace of assenbly or a non-farm busi ness
per week" (Section 10.60). The proposed rule
further states that "a common pl ace of assenbly or
a non-farm busi ness based on 50 persons or nore

frequenting the said place once per week shal
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i ncl ude places that operate |ess than 52 weeks per
year, such as schools with seasonal vacation

peri ods and busi nesses or other places which
experi ence seasonal shutdowns.”

M ni mum set backs established by the LMFA
vary fromone half to one mle depending on
facility size (Section 35(c)). In determ ning
set back di stances, the LMFA states that "m ni mum
di stances shall be neasured fromthe nearest corner
of the residence or place of common assenbly to the
nearest corner of the earthen waste | agoon or
i vestock managenment facility, whichever is
closer." (Section 35(cl)).

Wth regard to the setback requirenents
of the proposed rule, the Illinois Departnent of
Nat ural Resources recommends that the proposed rule
be clarified to ensure protection for sites owned,
| eased and managed by public natural resource
agenci es, such as state parks and fish and wildlife
areas (which nmeet the 50 person requirenment). |DNR
recommends the rule clearly provide setback
protection to | DNR properties under the definition
of "popul ated areas" and that the setback distances

fromthese properties be deternm ned by neasuring
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fromthe boundaries of these properties.

The acqui sition, enhancenent, and
managenment of the 283 properties | DNR owns,
manages, and | eases, totaling approximtely 422,566
acres statew de, represent a significant investnent
by IDNR and the State of Illinois to provide
recreational opportunities and to protect natura
resources for the benefit of the public. This
public investnment should not be jeopardized with
the siting of a livestock facility within
sufficient distance to negatively inpact the
visitor's outdoor experience, as nentioned by M ke
McCul ey of IDNR or to adversely inpact the
natural resources which are protected on | DNR
properties. The potential for adverse inpacts
i ncl ude the foll ow ng:

(1) The introduction of nutrients (such
as nitrogen, phosphorus, and anmmoni a) and ot her
chemi cal s (such as heavy netals, steroids,
antibiotics) at levels sufficient to affect
terrestrial and aquatic systens, including
groundwater. In the past, nost concern has
revol ved around effects on aquatic systens, but

terrestrial organisns and communities can al so be
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i npacted. Anong these sensitive organi snms and
communi ties, those of particular concern are
species listed as endangered and threatened within
the State of Illinois and those | ands desi gnhated as
either Illinois Natural Area Inventory Sites and/or
II'linois Nature Preserves.

These conpounds can be released into the
environnent in a variety of ways:

(a) The nost direct would be the overfl ow
of the lagoon or a break in the | agoon enmbankmnent
such that the effluent is discharged into the
surroundi ng | andscape. Exanples of the problens
that have resulted from such events, including
massive fish kills, are found across the country,
nost notably from North Caroli na.

(b) The I and application of the effluent
at greater rates than plants can utilize on the
chosen application site or in the wong season can
result in runoff to nearby bodies of water, thereby
contributing to the introduction of excess nitrogen
(anmmoni a) and phosphorus to rivers, streans and
| akes.

(c) Land application of the effluent can

also result in an excessive |level of nutrients in
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the soil which can adversely inpact natura
communities. The build-up of phosphorus, for
exanpl e, can inpede the uptake of other nutrients,
thus limting growth of plant material. M nor
changes in soil chemistry can also lead to the

i ntroduction of exotic plant species into high
quality natural communities, altering their
structure and conposition.

(d) Compounds such as nitrogen
phosphorus, and amoni a, heavy netals, steroids and
antibiotics found in nost animal feeds are excreted
with animal waste or can |leave the facility as
ai rborne nol ecul es or dust. These materials could
be deposited onto I DNR or other public properties.
Sonme of these materials, particularly heavy netals,
accunul ate in plant and ani mal tissues, reaching
| evel s that can interfere with netabolic processes
and reproducti on.

(2) Ammoni a contained in the effluent can
adversely inpact plant conmunities in close
proximty to livestock | agoons. Ammonia's tendency
to forma layer near the ground can burn | eaves,

i ncrease transpiration rates, cause nutrient

i mbal ances, increase frost damage, and increase
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susceptibility of plants to di sease.

(3) There are also concerns with the
rel ease of pheronmones and hornmones. Even at mnute
| evel s, they can affect the growth and behavior of
ani mal species, and alter reproductive behavior

The LMFA provides for research pertinent
to livestock production. An area which warrants
research is the potential inpact of nutrients,
pher onones and ot her chemicals rel eased from
livestock facilities on nearby plants and ani mals.
The decline of the prairie chicken popul ati on near
the state's |l argest egg production facility in
Mari on County woul d be a good candi date for study.

This facility was constructed in 1987 and
is imediately adjacent to the IDNR Prairie Chicken
Sanctuary. The local prairie chicken popul ation
declined dramatically on three adjacent tracts
after the egg laying facility opened, going from 26
males in 1986 to one in 1989. Research is needed
to determ ne whether the decline of this endangered
species is due to the operation of the egg
production facility or some other factor such as
parasites or predation

In conclusion, certain habitat types

155

KEEFE REPCORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

t hroughout Illinois are particularly sensitive to
even slight changes in factors such as groundwat er
or soil chemistry. Providing a setback as defined
in the LMFA woul d minimze the adverse inpacts to
natural resources which were acquired and are
managed for the public good. Further, using the
boundary of these properties as the neasuring

poi nt, would protect both the recreational uses and
natural resources of our sites.

Based on the testinony by M ke MCull ey,
est abl i shing the neasuring point for the setback
woul d i nmpact |ess than an estinmated two percent of
the state's total land area. This is further
reduced when considering other provisions of the

LMFA since much of this |land already falls under

setback for residences and non-farm busi nesses. |If
all dedicated Illinois Nature Preserves and
publicly held Illinois Natural Area Inventory Sites

were also provided with a one half mle setback
the total area covered woul d be approximately three
percent of the state's |and area.

That ends ny testinony, and | thank you
for the participation.

HEARI NG OFFI CER LOZUK- LAWLESS:  Thank

156

KEEFE REPCORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

you, Ms. { osser.

Ms. Bushur-Hallam was there anything
el se you would Iike to say on behalf of the
Department of Natural Resources?

M5. BUSHUR- HALLAM  The Departnment has
brought al ong extra copies of the prefiled
testinmony if anyone is interested.

HEARI NG OFFI CER LQZUK- LAW.ESS: | don't
know i f everyone was able to hear her. She said
that the Departnment had brought al ong extra copies
of the prefiled testinony of all of their
wi tnesses, and if you would like to get a copy that
she woul d have those with her

Thank you. That concl udes the testinony
fromthe Departnment of Natural Resources, the
[Ilinois Environnental Protection Agency, the
[Ilinois Departrment of Public Heath, as well as the
Department of Agriculture.

You may have noticed at our break that we
were joined by two nore nenbers here. As part of
our technical unit is M. Anand Rao. And Cynthia
Ervin, who is Claire Manning's attorney assistant,
al so has joined us at the front here. So if you

wer e wonderi ng who those people were.
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Now we will begin with those persons who
have prefiled testinony who were not part of the
four agencies involved in the rul emaki ng.

First we would like to call forward Renee
Robi nson fromthe Illinois Stewardship Alliance, if
she would like to give testinmony at this tine.

If the court reporter could swear her in,

pl ease.
(Ms. Renee Robi nson was sworn
in by the court reporter.)
HEARI NG OFFI CER LOZUK- LAWLESS:  You may
begi n.
M5. ROBINSON: M nane is Renee Robi nson
and | amthe Executive Director of the Illinois

Stewar dship Alliance based in Rochester. On behalf
of the Alliance, | am pleased to have the
opportunity to input into the rul emaking for the

Li vest ock Managenment Facilities Act and appl aud the
Board for scheduling a nunber of hearings to allow
for broad public input. W also applaud the
[Ilinois Departrment of Agriculture and the
Inter-Agency Committee's hard work to produce the
proposed rul e.

The Alliance is a 22-year-old citizen
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organi zati on working statewi de for healthy rura
conmuni ties through the stewardship and responsible
devel opnent of Illinois' natural resources. W are
here today because of the dramatic increase in

| arge-scale hog facilities noving into the state --
and their ultimte inpact on the environnent,
famly farmers, and rural comunities' health and
quality of life.

The Alliance pronotes environnental ly
responsi ble farmng -- using farm ng techni ques
that prevent pollution and creates sustainable
farm ng systems. The concentration of |ivestock at
the scale we are seeing in Illinois creates a
situation for dramatic pollution of our ground and
surface waters, as well as our air and soil. For
exanpl e, Pig Inprovenent Conpany/Hanor Corporation
is building facilities in Greene County which will
concentrate up to 200,000 pigs at three |ocations.
M1llions of gallons of hog urine and feces will be
collected in holding |agoons. |In sustainable
agriculture ternms, this is not pollution
prevention, but an attenpt to control pollution

The Board must recogni ze that these

livestock facilities are industrial plants, not

159

KEEFE REPCORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

farnms. Therefore, environnmental regulations for
t hese industries should be considered part of the
cost of doing business. Representatives for the
i ndustry will argue that environnmental regul ations
wi || place an excessive burden on famly farners
and cause undue economic harmto Illinois. Wile
promul gating |ivestock waste regul ati ons, we urge
the Board to recognize that the majority of the

i ndustrialized farns are not famly owned and
operated, and the supposed econom c benefits they
bring to the state and to rural conmunities is
unproven.

The Alliance has participated to the
greatest extent allowed in the Livestock Industry
Task Force which ultimtely was responsi ble for the
statute that we have today. W were allowed one
seat out of 19 on the full Task Force. However,
many critical issues have been |left out of the
final Act -- issues that cannot be dealt with in
r ul emaki ng.

Unfortunately, the Act was witten with
very specific |l anguage that falls short in many
areas pertinent to protecting the public health and

rural economies fromindustrialized farns.
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Therefore, in order to protect Illinois' |ivestock
i ndustry, the environment, and public health,

i ssues such as siting, raising setbacks, creating
an indemity fund, and | ocal control will have to
be addressed through new | egislation this spring
that builds upon the current statute and

regul ati ons.

There are some issues, however, pertinent
to this process that | would like to address. |
shoul d mention now that ny testinony is only a
portion of our organizations issues with the
rules. Oher nmenbers of our organization wll
testify at later hearings on other key issues.

Al so, when | refer to the testinony from State
Agencies, | amreferring to the testinony that they
have filed for these hearings.

Definitions. In regard to the definition

of a "residence,"” the Board should maintain the
definition as proposed. The discussion that took
pl ace within the Advisory Conmmttee rai sed several
concerns with narrowi ng the definition because a
narrow rule may very well exclude bonafide

resi dences. Moveover, to the best of our

know edge, there is not a single situation in
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[1'l1inois where neighbors have deliberately noved in
a nobile residence within the setback distance
solely to prevent an operation frombuilding on a
particular site. |If what appears to be a hone is
used as a place for human habitation, it is a
resi dence

Inits testinony for these hearings, the
Departnment of Agriculture raised an option to dea
with this issue which we find agreeable -- key the
application of setbacks to the date of |agoon
registration receipt by the Departnent. This will
m ni mze potential conflict between operators and
nei ghbors by clearly letting potential neighbors
know that if they build or nove in a residence
within the setback after the operator registers
with the Illinois Departnent of Agriculture, they
are noving in at their own risk. Moreover, the
rul e woul d prevent operators from begi nning costly
construction without a clear go-ahead fromthe
Departnment. Any narrowi ng of the definition of a
resi dence could risk sacrificing the rights of the
owners of bonafide residences.

Site investigation. Section 506.202(c)

in the proposed rules gives the Depart nment
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authority to exenpt operators from perforn ng soi
borings to determ ne the extent of aquifer material
beneath the livestock waste handling facility. The
Al li ance recommends not including this specific
section in the final rule or specifying under which
conditions the Department of Agriculture may grant
a wai ver.

Performng borings is a part of the cost
of doing business and is critical to determ ne the
potential risks to groundwater. Mbreover, existing
information is insufficient. The Illinois
Department of Natural Resources testified that
"exi sting maps of geol ogic deposits are not
detail ed enough to provide a reliable
characterization for facilities which could
contam nate such a significant vol une of
groundwater.” |IDNR also testified that "collection
of on-site information is necessary."” If an
operator has conducted a subsurface investigation
as part of the installation of a site water supply
wel |, for exanple, that investigation nust have
been performed in accordance with the Section
506. 202(b) for IDOA to grant a waiver.

In addition, the A liance reconmends
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including a section that would require operators to
perform nore than one boring in certain cases. The
II1linois Environnental Protection Agency al so
recomends gi ving the Departnent of Agriculture
flexibility to require nore borings in certain
cases, specifically in the case of disturbed or

m ned | and that may have altered hydrol ogy and soi
conditions, or routes to groundwater via abandoned
shafts. They go on to say that "in these

ci rcunmstances, a single boring for a large (four to
six) acre lagoon would be insufficient."

Regi stration. The Illinois Departnent of
Agriculture testified that in the case of
facilities required to utilize synthetic liners
where periodic maintenance is required or where
nmonitoring wells are periodically sanpled,
followup site visits by the Departnent personne
may beconme necessary... and warrants the need for
possi bl e Departnent site visits beyond the initial
statutory language. In these cases, the rules
should require followup visits. W recomend that
the rul es should be very clear as to when
i nspections will be perfornmed so operators and the

public know exactly when the inspections will take
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pl ace.

Lagoon design standards. Regarding
| agoon design standards, the Alliance agrees with
the 1 EPA's recommendati ons for specifying the ASAE
and NRCS standards in the regulations in order to
reduce confusion. The |IDOA has al ready specified
the criteria where conflicts occur between the two
sets of standards.

The Alliance also agrees with I EPA s
recomendati on for prohibiting the use of outlet
pi pi ng through the | agoon bermand their
recomendati on for |agoon design to include an
energency spillway.

Section 506.204(h) of the proposed rule
gives IDOA the flexibility to allow operators to
deviate fromthese standards as |long as the
operator can guarantee that the deviation will be
at least as protective of groundwater, surface
water and the structural integrity of the Iivestock
wast e managenent facility as the requirenents of
this Part. W recomend that before the | DOA
approve any devi ation, a Professional Engineer be
required to specifically approve the deviation and

certify that the | agoon construction standards are
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as protective as the standards in the regul ations.

The Alliance al so recommends the sane
| anguage for Section 506.205(f) on liner standards,
and Section 506.206(h) on groundwater nonitoring.

G oundwat er nonitoring. |DQOA questioned
the need for including bacteria in the list of
anal ytes to be tested by operators required to have
groundwat er nonitoring wells. W believe the |ist
of anal ytes should be approved as proposed by the
Departnment. Testing for bacteria is critica
sinmply because it is inportant for the Departnent
and the public to know if bacteria is present in
wat er sanples. The response process should also be
affected if the test for bacteria comes back
positive.

Currently, if inpacts to groundwater are
suspected, the owner or operator is to propose
possi bl e response actions necessary to nitigate the
potential inmpacts to groundwater. The Depart nment
is then required to review the submttal and advise
the owner or operator of the appropriateness of
t hose response actions. As a result of the review,
the Departnent has the authority to make changes in

sanmpling frequency or analyte list and ultimately
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requi re changes to the design, construction or
operation of the |agoon or nmanagenent facility.
This process can take a long tinme. |f groundwater
tests come back with indications that the |agoon
may be |leaking, it is inportant to know as soon as
possible if bacteria is present, so that inmmedi ate
and appropriate responses and fol |l owthrough
actions can take pl ace.

Concl usion. W appreciate the
opportunity to testify publicly on these
regul ations. W also appreciate the attention the
Board has given to hel ping groups like ours to
understand the process and to prepare for the
heari ngs.

Preci ous hours and taxpayer dollars have
been spent preparing the statute and proposed
regul ati ons whi ch have been identified by | awrakers
and key Adm nistration officials as a first step in
the process to deal with the inpacts of the
| arge-scale livestock industry. Preparing these
regul ati ons and inplenenting the law in the best
way possible is inmportant in order to sinplify the
task of building upon the regulations in the

future.
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W | ook forward to our continued
relationship with the Pollution Control Board
t hroughout the rest of these hearings and in the
future.

HEARI NG OFFI CER LQZUK- LAWLESS: Thank you
very nmuch, Ms. Robinson. |Is there anything el se?

MS. ROBI NSON:  No.

HEARI NG OFFI CER LQZUK- LAW.ESS: W wil |
have the questions after the next two witnesses
testify.

M5. ROBI NSON:  Ckay.

HEARI NG OFFI CER LQZUK- LAWLESS: kay.
Now we will have the testinony of M. Ted Funk on
behal f of the University of Illinois.

WIIl the court reporter swear the w tness

in, please.
(M. Ted Funk was sworn in by
the court reporter.)
MR FUNK: My name is Ted Funk. | am an

Ext ensi on Agricul tural Engi neer and Assi stant

Prof essor in the Departnent of Agricultural

Engi neering, University of Illinois at
Ur bana- Chanpai gn. | have worked as an agricul tural
engi neer for the Illinois Cooperative Extension
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Service since July of 1980. M responsibilities
i ncl ude statew de Extension progranming in
livestock structures and waste handling systens.

| have earned the foll ow ng degrees:
B.S. in Mechanical Engineering, MS. in

Agricul tural Engineering and Ph.D. in Agricultural

Engi neering all fromthe University of Illinois at
Ur bana- Chanpaign. | amlicensed as a Professional
Engi neer in the State of Illinois.

| represent the U of | Departnent of
Agricul tural Engineering on the North Central
Regi on Committee NCR-09, M dwest Plan Service, a
consortiumof 12 nenber state |and grant
universities in the North Central Region. The
M dwest Pl an Service authors many publications on
agricul tural production practices, including
i vestock waste managenent .

As a committee nmenber, | have had nmany
opportunities to exchange information w th other
engi neers regardi ng waste managenent. | ama
menber of the Anerican Society of Agricultural
Engi neers Swi ne Housing Conmittee, which is
i nvol ved with swi ne waste managenent issues. | am

al so one of the two University of Illinois
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Department of Agricul ture Engineering
representatives to the Sout hern Regi onal Experinment
Stations Project S-239 on aninmal waste managenent,
a research and informati on exchange group which
i ncl udes scientists from?21 state universities.

I would like to voice support for the
[Ilinois Department of Agriculture's proposed
rules, inits entirety, with two m nor exceptions:

The first is in Section 506.204, the
| agoon desi gn standards, Subsection (g)(2). The
maxi mum enbanknment sl ope of three to one is not
steep enough for the interior side of the
enbankment. Two wi dely recogni zed sources on
| agoon information, Mdwest Plan Service Livestock
Waste Facilities Handbook MAPS-18, 1993 printing,
and American Society of Agricultural Engineers
Engi neering Practice 403.1, Design of Anaerobic
Lagoons for Animal Waste Managenent, allow for
st eeper slopes than three to one on the wetted
enbanknent bel ow the freeboard. Tabul ated val ues
for design conmputations of |agoon dinmensions
i nclude interior enbanknent slopes of 2.5 to one or
two to one. | adnmit that the three to one slope is

appropriate for the parts of the interior
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enbanknment sl opes where vegetation will be
establ i shed, but the rule should all ow sone design
flexibility in terms of using steeper slopes on the
part of the enbanknent below the |iquid surface.

And the second, the Section 506. 305,
nutrient content of |ivestock waste, Subsection
(d). | believe it is an unnecessary burden on the
i ndustry to require sanpling of copper and zinc in
addition to N, P, and K | have calculated the
manure application rates necessary to achieve a
certain per-acre | oading of copper and zinc.
find that even using worst-case sinplifying
assunptions it would require 50 years of continuous
manure application, at rates of 2.4 to 13 tines
hi gher than the phosphorus-based application rate
(dependi ng on livestock species), for Illinois
soils to exceed the EPA copper and zi nc | oadi ngs
al I owabl e for nunici pal sewage sl udge.

The Council for Agricultural Science and
Technol ogy 1996 report, Integrated Ani mal Waste
Managenent, states that there is no evidence to
suggest any concern about copper and zinc buil dup
in soil due to manure application

| have contacted two | aboratories, one
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private and one university, to inquire about the
cost of having copper and zinc anal yzed in manure
sanples. The private |aboratory would require 25
percent higher fees to test copper and zinc. The
uni versity | aboratory would nore than double the
cost per sanple, and nmust send the sanples to a
second | aboratory on another canmpus to performthe
copper and zinc testing.

Because it appears to be both unnecessary
and costly for the additional tests, | suggest that
copper and zinc be renoved fromthe list of
anal ytes for manure tests.

| appreciate very nuch the opportunity to
submt this testinmony today. | amwlling to
accept questions regarding Subparts B and C of the
proposed rul es.

I would also Iike to submit as an exhibit
the attached report that | nentioned in ny prefiled
testi nmony.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, Professor. Are there any objections to
entering this report into the record?

kay. Then we will mark as Exhibit

Nunber 6 the Integrated Aninmal Waste Managenent
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subm tted by Professor Funk.
(Wher eupon sai d docunent was
duly marked for purposes of
identification as Exhibit
Nunber 6 as of this date.)

HEARI NG OFFI CER LOZUK- LAWLESS: Now we
wi Il have the I ast individual who has signed up to
testify this afternoon, and that would be Dr.

Law ence Judd, if you could cone forward.

Could the court reporter please swear in
Dr. Judd.

(M. Lawence Judd was sworn in
by the court reporter.)

MR, JUDD: Before introducing nyself, |
would Iike to say that | have witten a witten
report, which | have given and will give anot her
copy to the Hearing Oficer today. However,
because we have all been sitting here a long tine,
I would like to give only a summary st atenent,
which is a bit nore brief. It doesn't give the
references to various papers and such that are
given in the witten report, but if anybody |ater
woul d I'i ke to ask questions, you are wel cone to do

SO.
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| am Lawence Judd. | aman Eneritus
Prof essor of Sociology at Illinois College. 1| hold
two graduate degrees in agriculture, relating to
agriculture, fromCornell University. | have been
engaged in rural devel opment work in Thailand for
22 years prior to coming to Illinois College. | am
currently active in what is called the Jacksonville
Peace Coalition or Jacks-Pacs environmental project
| eadership, and also I amthe chairman of the |oca
rotary club's environnental committee. The further
detail of my background is given in the printed
testi nmony.

To sumarize ny witten comments, | woul d
like to make these follow ng conments, but | would
like to say first that | want to thank each of you
t hat have gone to the work you have done in
preparing, because | think you have done a | ot of
good work. My criticisnms or suggestions today are
not so nuch on what you have done, but on what you
have not yet done.

| feel very strongly that the comments
made earlier are all useful. | hope you will pay
attention to them particularly those of the groups

that were not so directly responsible for witing
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up the paper, that is, the Departnent of Natural
Resources, the Department of Public Health and the
Department of Environmental Protection.

Especially at this time | would like to
mention the four people that reported fromthe
Department of Natural Resources. | felt that they
gave very specific things that were left out of
your report that are pertinent, that | hope you
wi |l develop, listen to, and devel op to include
into the statenent that you have.

My first commrent, control of |ivestock
wast e has rel evant agricul tural and business
aspects, but it is primarily an environnmenta
concern and thereby has serious social, comunity,
heal th, welfare and other statew de and even
worl dwi de inplications. This is stated and/or
inplied in the Illinois Pollution Control Board
energency rules currently in use, and briefly
acknow edged in .1 of the prefiled testinmony of Ron
Morcil (spelled phonetically) on behalf of three
farmer groups. Thus, the permanent rules for such
control being franed nmust respond to these other
concerns and not nerely to the econom c and

agricultural factors that are focused on by the
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state's livestock industry.

Two, the permanent rul es being considered
at these hearings should clearly distinguish
bet ween those applicable to famly owned and
personal ly operated small-scale facilities and
| arge-scal e |livestock operations owned by absentee
corporations which are nore properly classed as
rural industrial plants. These latter
installations should conformto nmuch stricter
regul ations in each aspect of operation, such as
siting, |agoon construction and operation, air
pol I uti on and public health dangers from fl oodi ng
and other acts of nature. And in granting waivers
t hey should be much nore strict if they are for the
| ar ger operations.

Three, clains of technical feasibility
and export potential should be given mnor weight
in setting waste regulation rules. O mnuch nore
significance is making |ivestock and ot her
i ndustrial production neet environnental standards,
and letting the price of such products include the
true full costs of the same rather than directly or
indirectly creating additional subsidies. |If such

i ndustries cannot conpete w thout paying the ful
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envi ronnent al cost of production, they should not
operate at the expense of us Illinois citizens.

Four, mega-farnms owned by out-of-state
corporations mght well be nmade to conformto the
standards for such |ivestock waste handling
facilities in their hone state as well as the
Li vest ock Managenment Facilities Act in R97-15
Regul ations. W do our citizens, state and nation
no good by reducing environmental standards to
attract industries.

Five, any aspects of hog nega-farm
regul ati on, including those nentioned by Ms. Renee
Robi nson of the Illinois Stewardship Alliance,
whi ch are beyond the current nandate of the
IIlinois Pollution Control Board should not be
beyond its concern. Please strongly support
legislation this spring in the Illinois |legislature
to bring these concerns under your nandate or
ot herwi se deal effectively with any such probl ens.

I will just close with a little persona
note. M youngest son currently serves as the
Pol lution Control and Alternative Energy Project
Manager for the China Programof World Wldlife

Fund International. He is neeting simlar problens
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out in China today. And | just had a fax from him
thi s nmorning, and anong other things he is saying
that for pig and hog installations like this the
Chi nese are now requiring that these larger firns
al so produce their own electricity using the

nmet hane gas that is invol ved.

Thank you very much for this
opportunity.

HEARI NG OFFI CER LQOZUK- LAWLESS:  Thank
you, Dr. Judd. Maybe you would like to stay there
for a few minutes for questions. Wuld you like to
admit this as an exhibit?

MR JUDD: Yes.

HEARI NG OFFI CER LQZUK- LAWESS: kay. Do
you have nore copies?

MR JUDD: | have a few nore, and if
anybody would like copies | will give themthose.

HEARI NG OFFI CER LQZUK- LAW.LESS: Coul d you
gi ve one to the Departnent of Agriculture?

MR JUDD: Surely.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you. W& will mark the testinmony of Dr. Law ence
Judd as Exhi bit Nunber 7.

(Wher eupon sai d docunent was
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duly marked for purposes of
identification as Exhibit
Nunber 7 as of this date.)

HEARI NG OFFI CER LQZUK- LAWLESS: At this
time is there anyone in the audi ence that did not
sign on the witness sign-up sheet that would |ike
to give testinmony today on the record? There is
certainly tine if anyone wants to come forward.

No? GCkay. Then seeing none what we wll
do nowis we will proceed to the questioning
portion of today's hearing.

I would like to say in advance that the
Board Menmbers will probably defer asking questions
right now to those nmenbers of the audi ence who
woul d I'ike to ask questions. It is not to say that
they won't be asking any questions later at the
ot her hearings, but for nowto just allow an
opportunity for anyone who is here at this hearing
who won't be able to attend any ot her hearings, we
would I'ike to give you a chance to go ahead and ask
any of the w tnesses questions.

Al t hough the testinony is concluded for
today, there will be additional testinony at the

ot her hearings for certain areas already prefiled
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testinmony fromthe Illinois Farm Bureau, the Pork
Producers and the Beef Association who will be
testifying at a later date as well.

VWhat | would like to do first, then, is
actually ask if there are any questions for Dr.
Judd, because he is leaving early today. |If there
are any questions -- yes, M. Harrington. |If you
coul d, when you approach the m crophone, please
just identify yourself on the record. O course,
know M. Harrington al ready, but anyone el se pl ease
do so. Thank you.

MR, HARRI NGTON: Ji m Harrington, a
question for Dr. Judd.

The question that is probably in yours
and sonme other testinony is how do we define the
famly farmin contrast to -- how do we draw a
di stinction between that and the industrial? Can
you gi ve sone answer to that?

MR JUDD: | would be happy to. | think
we were given good | eadership on this thought by
the testi nony of the Departnent of Natural

Resources. They were saying that the statenents of

the -- the two terns there, the population -- how
it is givenin there, I amnot sure. | think it is
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based on whether it is -- personally, the way | am
doing it is if it is owned by the person that
operates it, and is actually -- the work is done by
their famly, that's a famly farm

If it is sonething which is either owned
out-of -state or owned by a corporation, owned by
peopl e who are not directly involved in the work,
that is not a famly farm

MR, HARRI NGTON:  Wbul d you agree, then
that a famly farmthat has been in the sane famly
for a couple generations and they enpl oyed four or
five hired hel p under the direction of the owner
that that would still constitute a famly farn?

MR JUDD: That is sonething | believe
t hat whoever is administrating this programwil|
have to deternmine, but generally, yes. |If the
famly itself is working at it, not if the famly
has retired and hired sonmebody else to do it, but
is not actually involved personally in the
operation.

MR, HARRI NGTON:  That woul d be true even
if they had 1,000 hogs on the farm wouldn't it?

VMR JUDD: Fromwhat | have heard from

the testinony, 1,000 pigs is fairly common in the
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state by many famly farns, so | amnot ruling out
1,000. If you are tal king about 100, 000 or
200,000, | certainly would rule those out.

MR, HARRI NGTON:  Thank you very much.
have no further questions.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you. Are there any further questions for Dr.
Judd?

Seeing none, | would like to say thank
you, sir. There are no further questions.

MR JUDD: kay.

HEARI NG OFFI CER LOZUK- LAWLESS: Now we
wi || be expecting questions of any of the other
Wi t nesses.

Al right. Please cone forward. M.
Harrington, if you could go into the questions for
Renee Robinson first, because she will not be at
t he ot her hearings, and we know that she is here
t oday.

Ms. Robi nson, would you like to sit up in
the front, or whatever is nore confortable for
you.

I would like to also note for the record

that M. Harrington is here on behalf of the
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Illinois Pork Producers, |Illinois Beef Association

and the Illinois Farm Bureau.

MR, HARRI NGTON:  Thank you. Cood
af t er noon.

M5. ROBINSON: Hello.

MR, HARRI NGTON:  Thank you for your
testinmony. Did you receive these prefiled
guestions that | sent through?

M5. ROBI NSON:  Yes.

MR, HARRI NGTON: | don't know whet her,

for the record, it would be easier if | would read

t he questions out | oud.
HEARI NG OFFI CER LQOZUK- LAWESS: Yes,

woul d be a nice idea. Thank you.

MR, HARRI NGTON: The first question is

what qualifications or experience do you have that

woul d qualify you as an expert to give expert

testinmony regardi ng the performance of soil borings

to determ ne the extent of aquifer material ?

M5. ROBINSON: | would answer this as we
had quoted from our experts at the Departnent of

Nat ural Resources, that our geol ogi c maps are not

that specific that we based our coments on.

MR, HARRI NGTON: Perhaps | can cut
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t hrough sonme of these questions. | underst

are here as a

t he techni

that given by the DNR

M5.  ROBI NSON:

MR HARRI NGTON:

Unh- huh.

But do | under st

and you

spokesman for an interested group?

and t hat

cal portion of your testinony is based on

Agricul ture, and the EPA?

t he Departnent of

M5. ROBINSON: W had cited those in

t hose cases, right.

at is that you are not,

t echni cal

correct?

guesti on.

reword it.

VR HARRI NGTON: Vel I, what | am

yoursel f, testifyin

expert on those subjects; is that

MS.  ROBI NSON:

MR HARRI NGTON:

don't understand

Let me see if |

getting

g as a

t he

can

In | egal parlance the expert witness is

sonmeone who brings a technical expertise in

what ever the field is that they are tal ki ng about.

There are other witnesses that can also testify

t hat have know edge of the facts in hearings |like

this where people are here to express their views

and their

t he Board.

concerns, all of which are proper
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| was just trying to get -- determne
whet her you, yourself, are giving technica
testinmony or were you relying on others, as quoted
in your testinony?

M5. ROBINSON:  Well, | think,
appropriately, we quoted where we were maki ng our
recommendations from | represent an organization
that brings together interests froma variety of

sources, and | have an environnental background

nmysel f.

MR, HARRI NGTON:  You do?

MS. ROBI NSON:  Yes.

MR, HARRI NGTON:  You have environmenta
traini ng?

M5. ROBINSON: Environnmental -- | worked
on an Environmental Master's Degree. | have

conpleted all ny classes for an Environnenta
Master's Degree, at the University of Illinois at
Springfi el d.

MR, HARRI NGTON:  What is the basis -- |
am ski pping to question seven in the prefiled
guestions. What is the basis for your statenent
that the rules should require a followup visit at

facilities utilizing synthetic liners?

185

KEEFE REPCORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

M5. ROBINSON: One was citing the
Departnment of Ag's testinmony. W are concerned --
you know, there is no case that we know of of
studi es of | agoon performance overall. And we have
tal ked with conmunities in other states, such as
&l ahoma, who have had facilities, |agoons that
were |ined, actually |eak. And comnmon sense woul d
dictate that we need foll ow up checkups to ensure
that |eaking is not occurring.

MR, HARRI NGTON:  Wbul d a provision, which
| believe is in the proposed rule, allow ng the
Departnent to have followup visits be sufficient?

M5. ROBINSON: | think we are comng from
it that if site visits are known and everyone's
interests are then protected, because they are
mandat ory versus vol untary.

MR, HARRI NGTON: At what point does a
livestock facility stop being a farm and beconme an
i ndustrial plant?

M5. ROBINSON: That's a very interesting
question. | think agriculture is at a crossroads
where it is trying to figure out what is a fanmly
farm because the definition is changing so much.

There is a conmbination of issues at stake here.
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The size of the facility, the nmanagenent,
who is managi ng these farns, are they outside
interests, are the people who are part of these
farns actually living at the facility, you know,
and where is the noney plugged from These are
guestions that can't be answered today.

And | think it is an issue that we have
to struggle with as we address agriculture in the
future, because we don't have a clear indication of
what is a famly farm yet we see these trends
towar ds concentration and producti on which have a
| arger scale inpact on rural conmunities.

MR, HARRI NGTON:  Well, for exanple, would
a famly farm a farmwhere the owner |ives and
wor ks on the farm and supervi ses the operation, but
yet raises 1,000 pigs or 2,000 pigs still be a
famly farnf

MS. ROBI NSON:  Sure.

MR, HARRI NGTON:  Those would be within
t he ganut of what you are seeking to protect?

M5. ROBINSON: Wl --

MR, HARRI NGTON: As opposed to the
i ndustrial part of it?

M5. ROBINSON: Well, in effect, any
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regul ati ons that are inposed would be regul ations
that would guide a farner to site and manage a
facility to prevent pollution, so regul ations do
not stop a farmer fromfarmng. Wat it does is it
sets the rules in place no matter what size.

MR, HARRI NGTON: | gather, fromwhat you
are saying, that it is not your intent or your
organi zation's intent to develop rules that are
technically infeasible or economcally inpossible
to conply with except to the extent necessary to
protect human health and the environnent; is that
right?

M5. ROBINSON:  Correct.

MR, HARRI NGTON:  And your consideration
of the econom c inpact of the rules on the farners

woul d be a legitimate concern of your organization,

as wel|?

MS. ROBI NSON:  Yes.

MR, HARRINGTON: | think I will drop the
rest of the prefiled questions. | think they have

been covered. Thank you very much.
M5. ROBINSON:  Thank you.
HEARI NG OFFI CER LOZUK- LAWLESS: Are there

any other questions for this witness at this ting,
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for Ms. Robinson? Are there any nmenbers of the
public that have questions for her today?

Ckay. Thank you, Ms. Robinson, very
much.

M5. ROBINSON:  Thank you.

HEARI NG OFFI CER LQZUK- LAWLESS: At this
time | would like to ask are there any questions
for Professor Funk, because he may not be able to
attend any of the other hearings either. |If you
have any questions for himthis would be a good
time to ask.

CHAl RVAN MANNI NG | have just a genera
question for Dr. Funk, if | mght.

Dr. Funk, you tal ked about the sanpling

of the manure sanpling. | was wondering if you
could -- we talked briefly about your |aboratories
at the University of Illinois. | was wondering
whet her those | aboratories, as well, drew sanpling

of the groundwater. W do have an issue that
Public Health has raised in terns of the E. Col
sanmpling of the groundwater, and that sort of
thing. | was wondering if you had any position on
that in terns of what the University does or

doesn't do in terns of the sanpling?
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MR FUNK: kay. | think you
m sunder st ood about ny inquiries about the
university laboratory. It was not the University
of Illinois |aboratory.

CHAl RVAN MANNI NG Ckay.

MR FUNK: It was the University of
W sconsi n.

CHAI RVAN MANNI NG Ckay.

MR FUNK: And they are listed as a
| aboratory that does manure sanpling as well as
soil testing. | amnot in a position to address
what the University of Illinois |aboratories and
what ever coll eges would be able to --

CHAl RVAN MANNI NG So your testinmony
really went to the manure sanpling when you showed
the zinc and the copper, and did not have anyt hi ng
to do with the issue of the --

MR FUNK:  No.

CHAI RVAN MANNI NG - - groundwat er sanpling
internms of the issue raised by the Departnent of
Publ i c Heal th?

MR FUNK: That is correct.

CHAl RVAN MANNI NG  Then you have no

position today on that particular issue raised by
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the Departnment of Public Health; is that correct?

MR FUNK: That's correct.

CHAl RVAN MANNI NG Thank you.

BOARD MEMBER RAG | have a question for
Dr. Funk. Dr. Funk, in your testinony you cite a
report published by the Council for Agricultural
Sci ence and Technol ogy, a 1996 report about copper
and zinc. Wuld it be possible for you to give us
a copy of your report?

MR FUNK:  You have it.

BOARD MEMBER RAC. W have it? kay.

HEARI NG OFFI CER LQZUK- LAWLESS: That's
t he copy.

BOARD MEMBER RAG (kay. Thanks.

HEARI NG OFFI CER LQZUK- LAW.ESS: Any ot her
qguestions for Professor Funk? Thank you.

BOARD MEMBER G RARD: | have a question.
| amtrying to find it. | think maybe | remenber
it.

The first question | have goes to the
qgquestion of copper and zinc. You tal ked about --
you know, you made sone cal cul ati ons and you used
some worst-case sinplifying assunptions and you

canme up with sone values here in your testinony. |
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just wondered if there is sone way you coul d work
out those cal cul ati ons and put them down on paper
wi th those assunptions and file themw th the Board
so that we could see how you calculated it

MR FUNK: | would be happy to do that.

BOARD MEMBER G RARD:  Thank you.

MR FUNK:  Wen woul d you |ike those?

BOARD MEMBER G RARD: Well, what's the
process for doing that?

HEARI NG OFFI CER LQOZUK- LAWLESS:  Any tine
until the record closes. As soon as possible but
bef ore February 14th.

MR FUNK: That can be done.

MR Gd RARD: Ckay. M second question is
simlar. You tal ked about how maybe a sl ope of
|l ess than three to one m ght be appropriate for the
portions of the |agoon under water.

MR, FUNK:  Unh- huh.

MR A RARD: | just wondered if you could
flesh that out a little nore also in a conment.
Maybe you coul d say sonething here. But why do you
think it is appropriate in the under water sections
of the lagoon to have the slope be | ess than three

to one?
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MR FUNK: Well, | think in certainly
some kinds of soils those soils will stand up at
st eeper slopes than the three to one, and that it
reduces the surface area of the |lagoon in order
to -- when you nmake the sl ope steeper for the sanme
amount of volune. It will reduce the cost of
construction of the | agoon to sonme degree, and it
will also, by reducing the surface area, if we
| ooked at the potential, whether it be odor
potential or whatever, fromthe surface of that
| agoon, anything we can do to reduce that surface
area, we should probably do it.

BOARD MEMBER G RARD:  Wiere woul d soneone
find a list of those soils that you feel are
appropriate?

MR FUNK: | would defer to NRCS to make
that determ nation or sone other engineer, soneone
that regularly does construction work of that sort
of thing, whether it be ponds or |agoons. That is
not really nmy expertise to |l ook at soil types.

BOARD MEMBER G RARD: (Okay. Thank you.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you.

BOARD MEMBER McFAWN:  To foll owup on
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that, what do you nean by appropriate? Wat is it
you are trying to prevent or that you are worried
about when you think about how steep the sides
would be? Is it erosion of those sides or
filtration through the sides under water?

MR FUNK: | think the steepness is not
so inmportant as -- in other words, getting too
steep is not so nuch of a concern as is being able
to maintain the parts of the sl ope above the water
line so that you can grow vegetation on them

BOARD MEMBER McFAVN.  Ckay.

MR FUNK: | think that was established
in the Departnment's testinony. |In the proposed
rules they made sure that anything that -- any part

of the lagoon bermthat is above water |evel should
be no steeper than three to one, so it can be nowed
wi t h nechani zed equi pnent, and it is generally
accepted that it should be no steeper than three to
one, otherwise it is not safe for a tractor to be
on it, a tractor and nower.

BOARD MEMBER McFAWN:  Okay. | understand
that. Please go on

MR FUNK: So ny point is that there is

no reason that we can't go steeper than that. It
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will reduce the cost and it will reduce the surface
area of the lagoon to increase those sl opes.
kay?

BOARD MEMBER McFAWN: | think so. Thank
you.

HEARI NG OFFI CER LQZUK- LAW.ESS: Any ot her
addi ti onal questions for Professor Funk?

kay. Thank you, sir, very nuch.

I will ask again if there are any genera
guestions before we get to the prefiled questions.
Any general questions by anyone?

CHAl RVAN MANNI NG | have a genera
request of the Advisory Conmittee, if | mght, on
behal f of the Board.

A nunber of you -- | know the Depart nent
of Agriculture and I think as well JimPark's, in
your testinony fromthe Agency, referred to the
specul ations of other states regarding |ivestock
managenent facility regulations. W, too, have
been | ooking at regul ati ons of other states.

In order that we are all |ooking at the
same regul ations in conparing what we are doing in
I[Ilinois to the other states, | was wondering if

one of you, if not Ag or the Agency, if you would
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m nd putting into evidence those regul ati ons that
you have | ooked at in ternms of the other states
that you are using as a basis for the concl usion
that you have in your testinony about how we are
simlar, dissimlar fromother states.

W woul d i ke to nake sure that we are
all looking at the same regs and the same statutes
when we nake these conparisons as well. So if |
could ask one of you to take the lead in doing
that, and just filing themw th the Board. That
woul d be much appreci at ed.

MR BORUFF: If it is okay with the other
menbers of the Advisory Conmittee, as the Chair, we
woul d offer to do that for you, and we wll nake
sure our files are current and get that to you.

CHAI RVAN MANNI NG Ckay. Thank you.

HEARI NG OFFI CER LQZUK- LAWLESS: kay.
Thank you.

Seeing no ot her questions, | think that
it would be appropriate to start with the prefiled
guesti ons, because there are a nunber of other
agency personnel here that may be hel pful in
answering questions if for sonme reason M.

VWarrington or M. Park can't answer it, | know we
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have sone other people here that nay be able to
hel p out.

VWile M. Harrington is asking his
guestions, if other people have foll ow up questions
in regards to his, please raise your hand and
wi | | acknow edge you, and you can certainly feel
free to go ahead and ask your question. Thank
you.

M. Warrington, if you want to sit up
there or, M. Park, if you want to stay there, that
is fine, whatever you prefer

MR, HARRI NGTON: Good afternoon. Have
you had a chance to review the prefiled questions
that we submitted earlier and review themwth
ot her people in the Agency?

MR PARK: Yes, | have.

MR HARRINGTON: Is it your opinion and
that of the IEPA that the proposed regul ations,
when read together with the existing Pollution
Control Board's regulations, it would ensure the
protection of the public health and the
envi ronnent ?

MR PARK: As we have stated in our

testinony, we do support the adoption of the rules
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and believe that the addition of such provisions as
operator certification requirenents and waste
managenent plans, it is a very positive step in the
right direction toward regulation of this

i ndustry.

Two exanples are it is inportant that
they represent new and necessary parts of a
conpl ete |ivestock waste nanagenent program No
regul ation, in and of itself, can guarantee
protection of the public health and the
environnent. It relies on effective inplenmentation
and, in a sense, part of the producers of planned
stewardship. W feel those are necessary
conmponents al so

MR HARRINGTON: In terns of the
regul ati ons as proposed, do they fulfill the
functions to provide that |evel of protection if
they are conplied with in the context of good
agricul ture?

MR PARK: Well, as | said, the
regul ati ons cannot anticipate every possible
contingency. However, these are very significant
steps toward appropriate regul ation

MR HARRINGTON: Does 35 Illinois
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Admi ni strative Code 560 cover substantially the
same activities as Section 506.304 through 506. 309
of the proposed rul es?

MR PARK: It is generally consistent
wi th the proposed rules, but nmuch | ess specific in
its nature.

MR, HARRINGTON: Is it the Agency's
position that Section 560 has ensured the
protection of the public health and the
envi ronnent ?

MR PARK: W believe that Section 560
has played a role in the protection of the
environnment. | rnust point out, however, that the
provi sions of Section 560 were devel oped and
witten as advisory and for gui dance use by the
livestock industry. They are not regul ations.
They are not used as such by the Agency. W
bel i eve the proposed rul es provide a much nore
structured regul atory approach to this inportant
aspect of |ivestock nmanagenent.

MR, HARRI NGTON: Does the Agency keep any
data regarding the |ivestock waste nanagenent
program under 5607

MR PARK: Well, as | say, Part 560 is

199

KEEFE REPCORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

not a regulatory program therefore, we don't have
any conpliance and reporting statistics. Qur
experi ence over the last 20 years or so has been

t hat when problens do occur they often can be
traced -- in the area of |ivestock nanagenment or
wast e managenent, they often can be traced to

vi ol ati ons of the guidelines contained in Section
560.

MR, HARRI NGTON: Do you know whet her
there are any statistics that have been kept with
respect to Subtitle E?

MR, PARK: CGeneral conpliance with
Subtitle E?

MR HARRI NGTON:  Yes.

MR PARK: Yes, statistics have been
mai nt ai ned on vi ol ations there.

MR, HARRI NGTON: Do you have any
know edge of those statistics?

MR PARK: | don't have the information
on violations and excursions from Subtitle E at
hand today. W can furnish themat future
heari ngs.

MR, HARRI NGTON: Ckay. Skipping to

guestion ten, since the other deal with the
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statistics that -- to the extent that you have them
and they will be nade avail able later. Does the

| EPA have an opinion as to whether the

i ncorporation of Part 560 in the proposed rules
woul d fulfill requirenents or replace the

requi renents of 506.304 to 506.309?

MR PARK: It is difficult for us to
eval uate the enforceability of such an approach
because, as | have nentioned earlier, 560 was
devel oped as a gui dance docunent as opposed to a
regul atory requirenent. W are unable to provide
exanpl es of how a sinilar approach m ght have been
used el sewhere in the state. W believe that the
specificity contained in the proposed rules is much
nore effective as a regulatory tool than Section
560.

MR, HARRI NGTON: This question is not in
the prefiled questions, but which | would like to
followup with, and deals with your testinony
concerning a spillway or an energency spillway from
t he | agoons.

| believe you testified that the Agency's
opinion is such that the emergency spillway shoul d

be included in all |agoons; is that correct?
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MR PARK:  Yes.

MR, HARRI NGTON: Wbuld it be appropriate
in the case of |agoons which do not receive runoff
fromany other area, to elimnate that requirenent
so that the material would have to be punped from
the I agoon in order to be renoved?

MR PARK: Well, certainly, it is nore
critical for |agoons that receive an overl oad
runof f to have some structure for emnergency
overflows. Qur primary concern here is for the
protection of the | agoon bermitself.

If, for whatever reason, the volune of
waste in the | agoon reaches a point where it is
about to overtop the |lagoon, we feel that it is
critical that there be sone enmergency structure
available to minim ze the danage to the berm
itself.

In sone cases that we have investigated,
the primary cause of |agoon bermfailure has been
overtoppi ng. And when you don't provide an
energency spillway, you have that potential danger
and then you have the problemnot only of the
overflow fromthe | agoon, but potentially the |oss

of the entire volunme of the | agoon
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So there are situations that could occur
whet her that | agoon receives only waste manure,
waste, or a conbination of manure, waste and | and
runof f, where you could have a situation where you
were in danger of overtopping the | agoon and
couldn't effectively punp that waste down. W
think it is a desirable conmponent of |agoon design
to have that energency spillway structure there to
deal with those situations.

MR, HARRI NGTON: I n these situations you
are aware of where there was an overtoppi ng of the
| agoon, did that involve any | agoons that did not
receive other runoff?

MR PARK: | amnot famliar with the
specific sources of waste that were going into
t hose | agoons where the failures occurred.

MR, HARRI NGTON: Do you have any idea
what additional costs mght be involved in
providing such a facility?

MR PARK: | don't have specific dollar
figures in front of me today. W can try to
provide those in general terns. It should not be a
particul arly expensive conponent of the |agoon

desi gn.
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MR, HARRI NGTON: May | have just a
nmonent, please?

HEARI NG OFFI CER LOZUK- LAWLESS:  Yes,
certainly.

MR, HARRI NGTON: Ckay. Thank you very
much. That's all we have.

HEARI NG OFFI CER LQZUK- LAWESS: M. Park,
to the extent that the statistics are available on
the costs, which M. Harrington requested, do you
think you could file those perhaps before the
DeKal b hearing, and that would give them an
opportunity to ook at them to the extent that
they are avail abl e?

MR PARK: We will file both information
on the cost of overflow structures and any
i nformati on we have avail able on viol ations of
Subtitle E, also.

HEARI NG OFFI CER LQZUK- LAWLESS: kay.
Thank you.

PRESI DI NG BOARD MEMBER FLEMAL: As | ong
as they have got you here, Jim | have a couple of
general questions | mght ask to sort of set the
scene for how your Agency has dealt with |ivestock

wast e | agoons in the past.
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Let's first explore the area. It is ny
under st andi ng that your Agency is responsible for
initiating enforcenent against violations of water
quality regul ations, and there have been occasi ons
in the past when those regulations -- where
enf orcenent has been pursued where the source of
the pollution is a |ivestock waste facility?

MR PARK: That's correct.

PRESI DI NG BOARD MEMBER FLEMAL: Do you
have, off the top of your head, any idea of how
frequently your Agency has had to pursue such type
of enforcenent activities?

MR PARK: | was going to try to provide
that information in nore detail in summary of the
violations that we have identified for Subtitle E
and | just don't have that information off the top
of my head. | would rather go back and gather it
for you and furnish it to you later, if | could.

PRESI DI NG BOARD MEMBER FLEMAL: Do you
have any idea at this stage how -- what kinds of
events have occasi oned you to pursue enforcenent
activities?

MR PARK: Well, we have had a variety of

situations occur. QCbviously, we have a | ot of
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conplaints related to odor problens. And those
odors are traced to a variety of sources. The

| agoons are certainly one of the sources. But also
other facilities on the property, and perhaps nost
significantly the land application of manure waste
is often a source of odor problens.

PRESI DI NG BOARD MEMBER FLEMAL: | know
you have oftentines had to investigate odor
probl enms. Have you actually taken any of those to
t he extent of enforcenment against the --

MR PARK: | Dbelieve there have been sone
odor conpl ai nts pursued before the Board.

PRESI DI NG BOARD MEMBER FLEMAL: (Ckay. So
those are basically air violations that your Agency
has dealt with? |In the area of water you have al so
pur sued enforcenent ?

MR PARK: Yes. W have had situations
where spills have occurred, where m sapplication of
liquid manure waste to land has resulted in
viol ations of water quality standards. W have had
fish kills and just general water quality
vi ol ati ons.

PRESI DI NG BOARD MEMBER FLENMAL: At sone

time you can give us sone idea of how frequently
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t hese events have been?

MR PARK: Yes. | wll provide that
information as far as enforcenment actions as well
as violations that have been --

PRESI DI NG BOARD MEMBER FLEMAL:  Ckay.

MR, PARK: That have been given
notification.

PRESI DI NG BOARD MEMBER FLEVAL: To your
know edge, has the Agency ever pursued a
groundwat er enforcenent action that has stenmed
froma livestock waste managenent facility?

MR PARK: | can't think of one right off
the top of ny head but, again, | do want to check
up on our --

PRESI DI NG BOARD MEMBER FLEMAL: If |
mght just add to this, it is ny understandi ng that
the area of groundwater enforcenment is a much newer
area than air or surface water has been, so maybe
there is just a lesser history for that reason?

MR, PARK: Yes, and we historically have
never had the ability to go in and demand
monitoring wells at sites where groundwater
viol ations potentially could have exi sted and,

t herefore, about the only way you are going to find

207

KEEFE REPCORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

a groundwater problemis it turns up in sonmebody's
private well or sonething.

PRESI DI NG BOARD MEMBER FLEMAL: As wel |,
are you aware of whether there has been any cl eanup
efforts undertaken of a site that has been
contam nated as a result of this type of --

MR PARK: Not to the best of ny
know edge.

PRESI DI NG BOARD MEMBER FLEMAL: In
contrast to a fairly large nunber of cleanups that
have been related to the other kinds of activities
ot her than agricul ture?

MR PARK: Industrial sites and that sort
of thing, yes.

PRESI DI NG BOARD MEMBER FLEMAL: kay.

CHAI RVAN MANNING | was just going to
ask, if I mght, M. Park, if you could explain for
the record the NPDES permt program and how it
relates to agricultural -- to the Livestock
Managenent Facilities Act, if at all?

MR PARK: It has very limted
application. The U S. EPA has published guidance
docunents related to this. NPDES permits are only

requi red when the facility is designed to discharge
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under any reasonabl e precipitation event
conditions. In the vast majority of cases for the
| agoons that we are tal king about here today, they
don't discharge. They are designed to hold the
waste, water and then it is punped out and | and
applied. So for the nost part NPDES permits are
not needed for this type of facility or they are
not required for this type of facility.

PRESI DI NG BOARD MEMBER FLEMAL: Are there
some exceptions? Do we have |ivestock waste
managenent facilities that do have NPDES pernits?

MR PARK: W do have sone that have
NPDES permits. Those are discharging facilities.

CHAl RVAN MANNI NG Di scharging directly
to surface water?

MR PARK: Right.

CHAI RVAN MANNI NG And t hey have a pipe?

MR PARK:  Yes.

CHAl RVAN MANNI NG Ckay.

PRESI DI NG BOARD MEMBER FLEMAL: Any ot her
fol |l ow up?

BOARD MEMBER RAC. | have a question
M. Park, you cited an NRCS gui dance docunent that

applies only to North Carolina?
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MR PARK:  Yes.

BOARD MEMBER RAG. And the changes you
are suggesting regarding the spillways are based on
t hat docunent, is it?

MR PARK:  Yes.

BOARD MEMBER RAC: |Is this docunent part
of your testinony or has it been submitted to the
Board earlier?

MR PARK: It was not included in our
testinmony, but we will be happy to furnish it as an
exhibit.

BOARD MEMBER RAC. Yes. If you could,
that will be hel pful

MR PARK: Sure.

BOARD MEMBER RAG. Thank you.

PRESI DI NG BOARD MEMBER FLEMAL: Let ne
conme back to my original |ine of questioning that
had to do with the Agency's enforcenent experience
with [ivestock facilities.

If you were to be operating under the
rul es as proposed to us, do you foresee that there
woul d be a substantial reduction in the occurrences
of events that would | ead to enforcenment?

MR PARK: Well, | think the inclusion of
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effective |livestock waste managenent pl ans
certainly has a potential to reduce odor conplaints
that we have received in the past. Lagoon
failures, where | agoons actually break and dunp
waste into surface waters, we believe can be
reduced. Those incidences can be reduced by
i ncorporating sound engi neering desi gn practices
simlar to the ones that are included here.

So we think, yes, this will be certainly
a step inthe right direction. As with any other
regulation, it is difficult to elimnate al
possi bl e problens that m ght occur, but these
certainly are going in the right direction.

PRESI DI NG BOARD MEMBER FLEMAL: W never
want to be in a position where required action is
enf orcenent, because that nmeans we have got a
probl em

MR PARK: Right.

PRESI DI NG BOARD MEMBER FLEMAL: W want
to head off that problem beforehand.

MR PARK: Yes.

PRESI DI NG BOARD MEMBER FLEMAL: In yet
anot her direction, the last statenent in your

prepared testinony had to do with a suggestion that
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the Board be alert to the possibility of opening up
a separate docket to, in effect, | believe, bring
the existing Subtitle E regulations into accord

wi t h anyt hi ng which m ght be devel oped as a result
of today's proposal

MR PARK: That's correct.

PRESI DI NG BOARD MEMBER FLEMAL: Has your
Agency, in any way, |ooked at what kind of steps or
anendnments m ght be necessary to --

MR PARK: We have nmade an attenpt to
prelimnarily identify sone areas where there are
apparent inconsistencies between Subtitle E and the
Li vest ock Managenment Facilities Act and the
associ ated proposed rules. W will be happy to
share those with you.

PRESI DI NG BOARD MEMBER FLEMAL: kay.

MR PARK: My concern is that this is a
very conplex issue, and we have identified certain
things that we think are problens, but | amsure
that the Department of Agriculture, the Departnment
of Natural Resources and the producers and the
citizens who have tried to work within these
regul atory structures can al so provide sone very

val uabl e input to this.
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| think it would be hel pful to have that
avail able to us as a docket so we could | ook at the
entire universe of potential issues, rather than
just trying to put something on the table by the
Agency and then finding out there is a |ot of other
i ssues.

PRESI DI NG BOARD MEMBER FLEMAL: The Board
is not, at this stage, suggesting that we open up
anot her docunment. | think we all have to be aware
that the existing regulations that we operate
under, which we have been calling Subtitle E, it is
the Board's existing Livestock Waste Managenent
Regul ati ons, date back to the md 1970s, in
substantial part. There has been a lot of activity
that has occurred. The world has gone on during
that period of tine.

Particularly now, with the current effort
that we are undertaki ng, what we do want to make
sure is that when we are done with this exercise,
we have a coherent body of regul ations that does
not |eave the fella out there in the field
confused, because if he opens up one part he finds
a statenent and then turns a few pages |later and

finds sonething different. It is very inportant,
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thi nk, that we get everything in sync.

I woul d encourage not only you fol ks,
Jim at the Agency, but all interested persons in
this rulemaking to pay attention to the fact that
there are some existing regul ations and advi se us,
ei ther through this proceeding or if the Board
ultimately does follow this up with a housekeeping
ki nd of docket, that you alert us to the kinds of
things that are necessary to get everything on the
sane page

MR PARK: We will certainly be happy to
participate in that.

PRESI DI NG BOARD MEMBER FLEMAL: Al
right. Thank you.

HEARI NG OFFI CER LQZUK- LAWESS: Are there
any other questions for M. Park?

None? Ckay. Thank you, M. Park.

PRESI DI NG BOARD MEMBER FLEMAL:  You guys
are an easy audi ence out there today.

CHAI RVAN MANNI NG | woul d just indicate
too, on behalf of the Board, that because this
proceeding is going to be a nonth | ong proceedi ng
and we have other days of hearing, just because we

don't ask sonething today doesn't mean we won't ask

214

KEEFE REPCORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

it. We mght ask in another proceeding.

We al so may regroup ourselves and cone up
with sonme sort of witten docunent of witten
guestions for the participants. W have not
decided if we are going to do that yet or not, but
that is certainly a possibility, that we would pose
witten questions to the Advisory Comittee. W
have that option open. For purposes of the public,
if we have questions we will ask them

HEARI NG OFFI CER LQZUK- LAWESS: | don't
want to di scourage anyone sinply because you have
not prefiled any questions, you certainly can cone
up and ask any questions that you have.

Are there any general questions of any of
the witnesses right now?

Ckay. Then we will nove on to another
section of the prefiled questions. Wy don't we
nmove on to the prefil ed questions addressed to the
Department of Natural Resources. |s that okay?

MR, HARRI NGTON:  That is fine.

HEARI NG OFFI CER LQZUK- LAW.LESS: Wy don't
we take a five-mnute break

(Wher eupon a short recess was

t aken.)
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HEARI NG OFFI CER LOZUK- LAWLESS: W
have a few prelimnary matters before we start with
qguestions directed to the Departnment of Natural
Resour ces.

First, I would like to recall back to the
m crophone, if that is possible, M. Renee Robi nson
fromthe Illinois Stewardship Alliance.

M5. ROBINSON: | would like to submit
"Under st andi ng the I npact of Large-Scale Sw ne
Producti ons, Proceedings froman Interdisciplinary
Scientific Wrkshop." | apologize for mssing this
earlier.

A year ago |l ast summer scientists who had
been studying | arge-scal e swi ne operations cane
together in lowa to tal k about what they knew about
the environnmental, economic, social and
occupational health inpacts of |arge-scale sw ne
producti ons, and these are the proceedi ngs and
their reconmendati ons and research, identified
research area.

HEARI NG OFFI CER LQOZUK- LAWLESS: kay.
Thank you.

M5. ROBINSON:  Thank you.

HEARI NG OFFI CER LOZUK- LAWLESS: Are there

216

KEEFE REPCORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

any objections to entering this into the record as
an exhibit?
kay. Then we will mark it as Exhibit
Nunber 8, "Understanding the Inpacts of Large-Scal e
Swi ne Production, Proceedings froman
Interdisciplinary Scientific Wrkshop."
(Wher eupon sai d docunent was
duly marked for purposes of
identification as Exhibit
Nunber 8 as of this date.)
HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you, Ms. Robi nson.
M5. ROBINSON:  Thank you.
HEARI NG OFFI CER LOZUK- LAWLESS: Next we
have a request fromthe Illinois Environnental
Protection Agency to bring M. Park back up to the

stand to clarify sone issues fromhis earlier

answers.
kay. M. Park.
MR PARK: Well, | guess it is nore than
to clarify. | screwed up, and ny staff didn't

hesitate to remind nme that | had.
In fact, we have issued no NPDES permts

fromlong-termdi scharges fromlivestock | agoon
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facilities. \What happens is when a |lagoon facility
di scharges -- we find them di schargi ng waste from
their | agoon under conditions |ess than a 25 year
stormevent, we issue thema short-term NPDES
permt for that discharge, and require that
di scharge to be elimnated within fourteen nonths.

The only other NPDES pernmits that we have
issued to livestock facilities are for open feeding
operations where there is significant potential for
pollution fromrunoff fromthe feeding areas, and
t hose have historically gotten NPDES pernmits with
the larger facility. 1 apologize for the error

CHAl RVAN MANNI NG | appreciate the
correction. Thank you.

HEARI NG OFFI CER LQZUK- LAWLESS: kay.
Any followup questions with regard to the
correction?

kay. Thank you, M. Park

MR, PARK: Thank you.

HEARI NG COFFI CER LOZUK- LAWLESS:  Now,
then, we will begin with the questions directed to
t he Departnment of Natural Resources. W have
prefiled questions filed by the law firmof Ross &

Har di es on behalf of the Illinois Farm Bureau, the
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I11inois Beef Association and the Illinois Pork

Pr oducers.

If you could just once again identify

yoursel ves for the record.

MR, KEEFER: | am Don Keefer with the

IIlinois State Ceol ogical

Survey.

MR MARLIN: John Marlin, Waste

Managenment and Research Center.

MR, McCULLEY: M ke McCulley, Division of

Land Managenent.

M. GLOSSER: Deanna d osser, Division of

Nat ural Resource Revi ew & Coordi nati on.

HEARI NG OFFI CER LOZUK- LAWLESS:  Thank

you.

Ckay, M. Harrington.

MR HARRI NGTON:

Departnment is going to --

| under

has vari

stand that the

ous peopl e

nom nated to answer various questions, so | wll

just pose the question as witten,

and whoever is

appropriate will give an answer to it.

HEARI NG OFFI CER LOZUK- LAWLESS: That is

fine. | think that will work out

answering in a panel form

MR HARRI NGTON:

I owill

best, just

go through them
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all essentially verbatimand in order, as the
Department has them and has prepared their answers
t hat way.

HEARI NG OFFI CER LQZUK- LAWLESS:  Thank
you.

MR, HARRI NGTON: Does the Illinois
Department of Natural Resources believe that the
rules, as they are proposed, are protective of the
envi ronnent and public heal th?

MR, MARLIN: The proposed rul es, based on
t he Livestock Managenment Facilities Act
requi renents, will provide additional protection to
the environnent and public health. |DNR believes
that limtations on the proposed regul ation's
ability to provide protection for public health and
the environnment incl ude:

(1) Anbiguities between the requirenents
of the LMFA and Title 35 rules.

(2) Over reliance on the design guidance
docunments in Section 15 of the LMA

(3) Differences between the terns defined
in the LMFA and Title 35.

(4) Confusion over enforcenent

responsi bilities.
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(5) The lack of enphasis on odor
control

These concerns coul d be addressed
| egislatively providing a framework for devel opnent
of a nmore conprehensive internally consistent body
of regul ati ons.

MR, HARRI NGTON: Are you suggesting that
the rules, as proposed, subject to the
nodi fications the Departnment has al ready tal ked
about, neet the requirenments of the Act, but that
additional legislation is necessary? |Is that what
| understand?

MR MARLIN. | amsaying that the rules
are very good within the imtation of the Act.
Meani ng, in plain English, we feel that we have
done as good a job as possible with the
environnental protection and public health, as
provi ded by the Livestock Management Facilities
Act, but that there are certain anbiguities that
remai n outside of the issues that these rules
cover.

W believe these rules are extrenely good
in the areas of the stability of the |lagoons to

avoi d breakage, spills and | eaks. They are
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particularly good in relation to the inprovenents
of these rules over the existing situation in terns
of groundwater protection, etcetera. The concerns
| raise just point out sonme of the limtations
where the rul es being devel oped under this |aw
couldn't address sone other areas. Several people
have nmentioned that the | aw does not address
certain areas, thus, the rules don't.

But to the extent that these rules have
been devel oped, the Departnent is very supportive
of the general structure of these rules and
believes it is a significant step forward in
protecting the environment and public health.

Is that clear enough?

MR, HARRI NGTON:  Yes, thank you. Do the
design standards in the proposed rul es adequately
protect the environment and public health fromthe
failure of the |agoon?

MR, MARLIN: The design standards that
address enbanknent stability and design hydraulic
capacity are consistent with today's design
standards and, thus, adequately protect the
envi ronnent and public health fromthe failure of

t he | agoon enbankmnent .
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At this time we would also like to
comment on a reconmendation by Professor Funk and
one of the IEPA's, if this is an appropriate tinmne.
Regardi ng Assi stant Professor Funk's comments on
enbanknment slopes, the three to one enmbanknent
slope criteria was established as an adequate,
non- desi gned m ni num

One of the reasons for choosing three to
one was for ease of maintenance. Steeper slopes
for the interior enmbanknment slope below the liquid
surface |line can be designed for adequate
performance. Al lowing for design flexibility for
steeper interior slopes belowthe liquid surface
line is acceptable. That is based on the input
fromour office of Water Resources Managenent,
whi ch has consi derabl e experience in dans, |evees
and simlar construction

The second coment we woul d nmake regards
| EPA's comment regarding outlet pipes and energency
spil lways and, again, it is fromour office of
Wat er Resources.

Prohi biting the installation of outlet
condui ts through the enbankment will reduce the

probability of enmbankment failure from piping.
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| nadequat el y desi gned and nore typically,
i nadequately installed conduits are a primary
source of piping failures of enbanknents.

Simlarly, prohibition of outlet conduits
can al so increase the probability of enbanknent
failure fromovertopping if adequate freeboard is
not included in the design and operation of the
facility. Wth adequate freeboard and insured
appropriate operation, prohibiting outlet pipes is
accept abl e.

Requi ri ng emergency spillways will
typically necessitate sone additional site specific
design. Emergency spillways are best placed in
in-situ material. For any ring type enmbanknment an
energency spillway is really just a protective |ow
point in the enbanknment. Properly designed and
constructed emergency spillways are beneficial, but
for the typical structure being addressed, it is
nore critical to design for and operate with
adequat e freeboard.

MR, HARRI NGTON: Do the design standards
in the proposed rul es adequately protect the
envi ronnent and public health from contam nants

| eaking into the groundwater from |l agoons or ot her
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structures?

MR, KEEFER: In response, the proposed
desi gn standards, the | agoon design standards, do
provi de a reasonable | evel of protection to nearby
aqui fer resources. The |agoon construction
requi renents appear to be consistent with standard
engi neering nethods used in these types of
facilities. The w despread acceptance of earthen
liners by experts in livestock waste managenent
suggests that this technol ogy offers protection of
human heal th and the environnent.

However, it should be noted that an
unknown fraction of the installed liners wll
likely fail, even when using the proposed design
standards. Any such failure will result in shall ow
groundwat er contam nation and sone may result in
cont am nati on of aquifer resources.

As di scussed in the Departnent's
testinmony, in IDNR s testinony, however, the
chem cal nature of sonme constituents in these
anaerobi ¢ | agoons are such that they will tend to
be attenuated or filtered fromthe groundwater as
t hey nove through geologic materials. Their

nmovenent through non aquifer materials should
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provide nore effective filtering than woul d occur
in aquifer materials. The second criteria portion
of the design standards are based on this idea.

Further, there are several technica
i ssues that should be eval uated regarding the
stability and the integrity of both earthen and
synthetic liners when used in |livestock waste
| agoons. For exanple, earthen liners used in
| agoon systens have a potential for failure because
of :

(1) The potential for damage due to
dryi ng out of exposed portions of the liner prior
to lagoon filling, during waste renoval, and the
subsequent drought peri ods.

(2) Liner instability on the | agoon site
sl opes.

(3) The adverse effects of freeze-thaw
cycles on the hydraulic properties of the liner

These and ot her significant issues should
be addressed in the future. The proposed siting
criteria, design standards, and nonitoring well
requi renents shoul d correspondi ngly provide
adequate neans for preventing and identifying

groundwat er cont am nation probl ens, and shoul d be
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relied upon until nore information is avail able
regardi ng appropriate liner technol ogi es.

The proposed | agoon desi gn standards
provide, therefore, a reasonable |evel of
protection within the context, again, of the LMA
The issue of |eaking fromother structures, as you
stated in your question, cannot be addressed,
because there are no proposed design standards for
the structures in the proposed rul es.

PRESI DI NG BOARD MEMBER FLEMAL: Jim
could I interrupt your train of thought on this
just to get our question in the right place.

M. Keefer, it has been said that the
accunul ati on of sludge in the bottom of |agoons is
itself a sealing process, in effect, a self-Iliner
devel opnent. Do you give any petul ance to that
ki nd of observation?

MR, KEEFER: That was definitely part of
our consideration when we were devel opi ng and
proposi ng, | guess, guidelines for design standards
and nonitoring well requirenents. Based on
expertise and the experience | guess of people at
the State Ceol ogical Survey in this issue there is

sonme feeling that -- basically, the short answer, |
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guess, would be we feel nore work needs to be
done.

My opinion is, | guess, specifically with
regard to the hydraulic integrity of the
sel f-sealing characteristics, is that while they
probably do occur, to some degree, there is so
little known about them and the potential for
variability that probably would exist in these
self-sealing layers, at this point is significant
enough, you know, to not rely upon themas part of
t he design standards or |ayers of protection within
t he | agoon desi gn.

PRESI DI NG BOARD MEMBER FLEMAL:  Thank
you.

MR KEEFER: If | may also, | guess, add,
referring back to lagoon siting criteria, that was
definitely one consideration we had when all owi ng
the -- when proposing, | guess, the absence of a
l[iner in situations where no aquifer material, as
defined, was present within 50 feet. And if you
| ook specifically at the definitions, you can have
course grain materials up to -- approximately up to
two feet within five, so there still could be

presence. And, again, it was the reliance on this
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self-sealing layer, | guess, for lack of other term
at this point.

PRESI DI NG BOARD MEMBER FLEMAL:  Thank
you.

MR KEEFER: That we felt offered
protection.

MR, HARRI NGTON: Do the proposed rul es
adequately protect the environnent and public
heal th from gases and dust leaving the facility and
causi ng odor contam nant deposition problens beyond
t he set back di stance?

M5. GLOSSER:  The regul ati ons address the
odor issue only in regard to reducing or
el imnating | agoon managenent and waste application
practices that are potentially odor producing.
G ven the conplexity of odor production, odor
intensity levels, and the variability of odor
sensitivity in humans, the setback distances will
hel p reduce the adverse inpacts of odor and dust.

However, in some circunstances odor nmay
be a nui sance beyond the setback di stance. The
M dwest Pl an Service Livestock Waste Facilities
Handbook recommends siting | agoons at | east one

half mle from nei ghboring houses. Also, M nor
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(spel I ed phonetically) has suggested that odors can
be transported at least .93 mles. This is taken
froma 1982 publication, Research Results in Manure
Di gestion Runoff Feeding and Odors by the North
Central Regional Research Publication

In nost cases under the proposed rule the
setbacks are less than 0.93 mles, suggesting the
potential for odor beyond the setback distance.
Additionally, witnesses at the | egislative hearings
on the LMFA testified to odor problens beyond the
set back di stances.

Regardi ng the environnental inpact of
odor and dust transport, the anmonia enitted as gas
fromhog operations returns to the earth in rain.
Rel ease of gases and dust froma facility has a
potential of inpacting plants and aninmals. For
exanpl e, excessive anounts of ammoni a gas may act
as a fertilizer and change the fertility of soil,

i nfluencing the types of plants which grow in

af fected areas. Excessive anounts of ammoni a gas
may result in avoi dance and behavi oral changes in
wildlife. Further research needs to be done to
nore thoroughly understand the factors controlling

odor and dust transport fromthese facilities and
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their affects on nearby biotic comunities.

MR, HARRI NGTON: That's a long answer. |
amtrying to think through it nyself. Just so |l am
clear, the Departnent continues to support the
reconmended setback zone in the rules with the
changes you have al ready proposed; is that
correct?

M5. GLOSSER: | believe the setbacks are
established by statute, so what is in the rules
woul d be consistent with that.

HEARI NG OFFI CER LQZUK- LAWLESS: | think
we have anot her follow up question.

M. K. C. POULOS: Can you give us an
exanpl e of the types of animals or plants or ani mal
behavi or that woul d change due to odor or dust?

M5. GLOSSER: Well, there is not a |ot of
research available on this, but aninmals that would
be heavily dependent on snell, such as deer, could
very easily be affected by their mgration
patterns, or their use of an area may be greatly
altered by the odors associated with a facility
i ke this.

HEARI NG OFFI CER LQZUK- LAW.ESS: Any ot her

foll ow up questions?
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MR, HARRI NGTON: Are there any studies or
other material that you can cite to for -- that
have | ooked into the inpact directly of odors
particul arly associated with farm ng operations and
wldlife?

M5. GLOSSER: | believe the question
rel ated both to odors and other particles that are
being emtted. There is fairly extensive
l[iterature on certain things, such as |I have one
article on toxicity of amonia to plants, which
goes into great detail talking about how the
amonia is emtted into the air and travels, |ays
low to the earth, and can cause extensive danage.

One citation in here was extensive injury
done to a Spruce stand 400 neters froma facility
such as this. So there is sone data, particularly
on plants. There is actually another bibliography
that was done by the State of M ssouri that we have
a copy of that has extensive docunentati on on other
aspects of certain portions of this, not all of
them such as the question of maybe the affects
of -- on the total affects of wildlife.

HEARI NG OFFI CER LOZUK- LAWESS: Woul d you

like to admt that into evidence as an exhibit?
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M5. GLCSSER  Yes, we can.
HEARI NG OFFI CER LQZUK- LAWESS: kay. If
you want to give it to ne now we can admt it.
MB. GLOSSER  Ckay.
HEARI NG OFFI CER LQZUK- LAWLESS: kay.
Thank you.
W will admit the "Toxicity of Amonia to
Plants" as Exhibit Nunmber 9. It is fromthe
Agricul ture and Environment Magazine, it |ooks
i ke, from 1982
(Wher eupon sai d docunent was
duly marked for purposes of
identification as Exhibit
Nunber 9 as of this date.)
M5. GLOCSSER: Did you want the
bi bl i ography, as well?
HEARI NG OFFI CER LQZUK- LAW.ESS: Yes, if
you have it.
MB. GLOSSER  Ckay.
HEARI NG OFFI CER LQZUK- LAWESS: Are there
any objections to these reports being admtted?
M5. GLOSSER: Here is the copy of the
bi bl i ography and these are abstracts of sel ected

itens fromthat |ist.
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HEARI NG OFFI CER LQZUK- LAWESS: kay. We
have to introduce into evidence as an exhibit "The
| npacts of Manure on Aquatics, a Bibliography."”

Are there any objections to this being admtted?
kay. Then we will mark that as Exhibit
Nunber 9 (sic).
(Wher eupon sai d docunent was
duly marked for purposes of
identification as Exhibit
Nunber 10 as of this date.)

HEARI NG OFFI CER LQZUK- LAW.LESS: And
lastly, then, we have "The Summary of Manure | npact
Papers. "

Are there any objections to this being
admtted into evidence?

kay. Hearing none, we will mark this as
Exhi bit Number 10.

MR TABER  Excuse ne.

HEARI NG OFFI CER LOZUK- LAWESS: Yes, M.
Taber ?

MR TABER  So Exhibit Nunber 9 is the --

HEARI NG OFFI CER LQZUK- LAW.ESS: " The
| npacts of Manure on Aquatics Bi bliography.™

MR TABER And the article, "The
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Toxicity of Amonia to Plants” is --

HEARI NG OFFI CER LOZUK- LAWESS: |
m sspoke. | amsorry. So "The Toxicity of Ammonia
to Plants"” will be Exhibit Nunber 9. "The Inpact of
Manure on Aquatics Bi bliography” will be Exhibit
Nunber 10. Then "The Summary of Mnure | npact
Papers"” will be Exhibit Nunmber 11

Thank you, M. Taber.

(Wher eupon sai d docunent was
duly marked for purposes of
identification as Exhibit
Nunber 11 as of this date.)

HEARI NG OFFI CER LOZUK- LAWLESS: M.
Harrington, you can conti nue.

MR, HARRI NGTON: | believe you have
essentially answered question six as we have gone
al ong, but if the Departnment has prepared
additional answers to it, I will be happy to
restate the question

For the benefit of the audience, it was,
if the answer of any of the last five questions was
no, please explain in detail. Actually, I think
t hat was done.

MR MARLIN: | think you are skipping
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five. But you are right, we are answering six as
we go al ong.

MR HARRI NGTON:  Well, we will do five.
Do the proposed rul es adequately protect the
envi ronnent and public health fromwaste applied to
the soil fromrunning off the fields and
contam nati ng nearby |and and surface water?

MR, KEEFER: In response, the proposed
rules provide a true protection fromlivestock
waste runoff into nearby land and into surface
waters. The enhanced requirenents for waste
managenent plans and manager training, if foll owed
by the owner and operator and if enforced, wll
i nprove these practices. Enhanced nei ghbor
awar eness of the waste managenment pl ans provi sions
may al so i nprove conpliance

MR, HARRI NGTON: Moving to prefiled

guestion seven. In your testinony you state that,
quote, if all Dedicated Illinois Natural Preserves
and publicly held Illinois Natural Area Inventory

Sites were also provided with one half mle setback
the total area covered woul d be approximately three
percent of the state's |and area. What evidence is

there to support this conclusion?
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M5. GLOSSER:  The three percent estimate
of the acreage was determi ned by placing a one half
m | e setback around the boundaries of all IDNR
properties and nature preserves and publicly owned
natural areas within Illinois Natural Area
Inventory Sites and was prepared by the foll ow ng
t wo- st ep process.

First, for IDNR owned and | eased
properties the acreage included in the setback
estimates was determ ned by cal culating the
doughnut shaped area surrounding a circle with an
area equal to the acreage of a specific property.

Then, secondly, the acreage for publicly
hel d I NAI Sites, because they are so much | arger
we identified and prepared an estimte cal cul ated
to the one half mle buffer using the ratios that
were devel oped in the first step.

W believe this two-step process
overestimates the potentially effective areas for
two reasons. It includes all DNR properties and
nature preserves and publicly held INAl Sites of
whi ch an undet erm ned nunber of these sites wll
not nmeet the 50 persons per week as required by the

LMFA. And it includes land that is already
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protected by setbacks for existing residences and
busi nesses which are within a half mle of IDN\R
property.

MR HARRINGTON: Has the Illinois
Department of Natural Resources performed any study
regardi ng how nmuch acreage woul d be taken out of
service if the IDNR s changes were adopted? | take
it your answer is yes, and nmy question is how nmuch
acreage woul d be taken out of service?

MR, McCULLEY: The answer is that none
other than the estimte described in nmy previous
witten testinony, where the acreage is cal cul ated
to the doughnut shaped buffer surroundi ng each | DNR
property known acreages. Furthernore, the acreage
will not be taken out of service, but will be
avai l abl e for other uses, including crop
producti on.

MR, HARRI NGTON: Do you know what
percentage of Illinois farm and would no | onger be
avai l abl e for use for aninal feeding operations if
these rules were adopted, if your proposed changes
wer e adopt ed?

MR McCULLEY: \What -- excuse ne?

MR HARRINGTON: | will rephrase the
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guestion. Do you know what percentage of Illinois
farm and woul d be taken out of service for the

concentrated ani mal production if these rules were
adopted with the changes that you have requested?

You were tal king about three percent of
the state as a whole would be affected by your
ext ended setback zones. M question is what
percentage of the farm and would be affected, if
you know?

MR McCULLEY: | do not know that
estimate. W can work on getting a better answer
to that |ast question you posed, but it would be
dependent upon the availability of information, if
we can find the informati on we need to nmake the
cal cul ati on.

MR, HARRI NGTON: Thank you. As a
foll owup, many of the sites, | believe, that would
be protected under your proposal are not
necessarily conpact in nature; is that correct?

MR, McCULLEY: True.

MR, HARRI NGTON: There are strip sites?

MR McCULLEY: There are sone, but not
that many. There are sone trail sites.

MR, HARRINGTON: Is it your proposal,
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then, that the setback zone be calcul ated fromthe
edge of those trail sites?

MR, McCULLEY: Yes, because they neet the
requi renent of the 50 person per week attendance.
The two that come to mind, our heavily travel ed
state trail along the canals in Northern Illinois
that, in one case, one of themhas quite a bit of
houses along it and it runs through a nunber of
communities, so that it would be protected just by
its location near the municipalities.

MR HARRINGTON: Has the Illinois
Department of Natural Resources done a study
regardi ng how much the I DNR property woul d be
covered by the setback requirenents as contained in
t he proposed rules, wthout your changes?

MR McCULLEY: No such assessnment has
been conducted. The | ocation of each common pl ace
of assenbly is not easily determned. It would
require a major undertaking to clearly identify and
calculate a one half mle setback around each of
t hese | ocations, such as individual canmpgrounds and
points of interest. The well defined nature of
property boundaries is one reason it supports the

Departnent' s proposed use of property boundaries as
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a nmeasuring point for common places of assenbly and
non-farm busi nesses. W feel the use of property
boundari es woul d expedite the identification of
appropriate locations of new facilities.

MR, HARRI NGTON: There is a large area
that is used by over 50 people a week, but al
their activity occurs in -- for nost of those
peopl e, occurs within a linmted space, and the
surroundi ng areas are used very sel dom and very
lightly by people visiting the site. Wy would
that entire boundary need to be protected?

MR, McCULLEY: | would disagree with your
assunption that just a small percentage of nost of
our area is used. Take, for instance, a |lot of our
sites have | akes. That is a major part of the
recreational activity. Those |akes may stretch
fromone end of the site to the other

Boaters, sailers, people who use persona
water craft and fishernmen use the entire |ake
surface, different parts according to the different
times of year. |In the spring they nmay be crappie
fishing on one end of the | ake and may be canoei ng
on anot her part of the |ake at another tinme of the

year, depending on the use. They may be sailing in
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the main basin in the sumer.

Trail use is an extrenely popul ar use of
the Departnent sites. W have over 1,500 miles of
trails on our sites. The mnimmlength we strive
for on a horse trail is 10, 16 miles in length. So
you have trails that take into -- they inpact a | ot
of the acreage of a site. So you have use in a |ot
of different areas of the site. It is not just the
canpgrounds that is the only use of the site.

MR HARRI NGTON:  For clarification -- |
don't really require a further answer -- | did not
assunme that all sites were not used. | was
depositing a given site where that m ght be the
case.

Regarding getting a list of places of
common assenbly, is that |ist necessary since it
does not change the definition of popul ated area
and really does not clarify the existing
definition?

MR MARLIN: We believe it does clarify
the definition. The list is intended to clarify
the definition. The terns "common pl aces of
assenbl y" and "non-farm busi ness” have not been

defined in the statute nor in the proposed
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regul ations. The |ist of exanples, which is not

all inclusive, provides explanation as to what
types of areas and establishments can be consi dered
either a comon place of assenbly or a non-farm
busi ness. The Departnent believes its proposed
changes will be beneficial as they will provide
better guidance in determning that the | ocation
meets the definition of a popul ated area.

Basi cal |y our answer is yes.

MR, HARRI NGTON: |Is the purpose of the
set back requirement from popul ated areas primarily
due to odor concerns?

M5. GLOSSER:  CQdor is the primary issue
of concern to IDNR with respect to setbacks. A
strong odor of manure is clearly inconpatible with
many fam |y picnics, canping, and ot her outdoor
activities that Illinois citizens enjoy when
visiting our facilities.

There are other concerns, however, such
as possible inmpacts fromdust, noise and gases,
such as ammoni a, which we di scussed earlier, but
were not addressed in the statute or rule, but wll
be reduced by the setbacks that exist in the rules.

MR, HARRINGTON: This is followup to an
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earlier question. Do the setback rules apply to
nodified facilities as well as new facilities? 1Is
that not correct?

MR MARLIN: That is ny recollection, but
the statute will speak for itself.

MR, HARRINGTON: It is ny understanding,
as well. So nmy followup question is, has any
effort been nmade to determ ne what nunber of
existing facilities would be prohibited from
expandi ng by the expanded definition of the setback
areas you are asking for?

MR MARLIN | think the fact that there
is no current or proposed requirenent for existing
facilities to register, nake it inmpossible to
answer that question. W don't know the | ocation
of these facilities, and based upon ny
participation on the Conmttee, | don't think that
such a list exists.

MR, HARRI NGTON: Do you have a list of
facilities that have caused the Departnment to have
concern?

MR, McCULLEY: We have no sites right now
other than one in Iroquois County where a facility

i's under construction that we know to have recei ved
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odor conpl ai nts.

MR, HARRI NGTON: Are you saying you
recei ved an odor conplaint froma facility that is
not yet built?

MR, McCULLEY: No. Let me clarify
that. We have a concern about it.

MR, HARRI NGTON: Okay. Thank you. W
have heard of that happeni ng where peopl e have
gotten odor conplaints before it is conpleted, but
that is another problem

How woul d the Illinois Departnent of
Nat ural Resources propose prinme season?

MR, McCULLEY: For purposes of the
proposed rul e, the Departnment defines prine season
as the period when the majority of public use
occurs at a property. In nost instances this would
i nclude the spring, sumer and fall periods. At
sites where hunting is the primary recreationa
activity, the late sumer, fall, and early w nter
nmont hs woul d be the prine season, although visits
for hiking and nature appreciation occur all year

At the five designated state forests of
the IDNR, all have prine seasons |onger than a week

or two because public use includes nore than just
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hunting. State forests are utilized for canping,
trail use, picnicking, photography, and nature
appreci ati on.

We are not aware of any site that only
has a two-week prine season. It is incorrect to
assune that only one or two people a week visit any
of these sites.

MR, HARRINGTON: | am going to skip over
guestion 13.

HEARI NG OFFI CER LQZUK- LAWLESS: kay.

MR, HARRI NGTON:  Question 14, by taking
| arge portions of uninhabited property out of
service for use of setback zones, would not an
owner or operator of a livestock waste |agoon have
to nove | agoons closer to an area with a denser
popul ati on?

MR McCULLEY: | will refer to the answer
in nunber 8 where we stated the acreage will not be
taken out of service. It will be available for
ot her uses, including crop production. Any
property within the setback zone under the LMFA
will be restricted fromuse only as a |ivestock
waste facility.

| DNR property and the publicly owned
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natural areas -- | can't read ny own

witing -- within the Illinois Nature Inventory
Sites will affect less than three percent of the
total land available in Illinois. The Departnent
cannot speak to every possible facility site.

MR, HARRINGTON: In followup to that, if
someone does have a 160 acre farm bordering one of
the sites you want protected, and say it borders it
on one side, that whole area woul d becone a
set back, would it not?

MR McCULLEY: It would be within the
appropriate setback, yes.

MR, HARRI NGTON: So that farm coul d not
be used for ani mal production?

MR, McCULLEY: According to the setback
of the size limts in the Act.

MR, HARRI NGTON:  So by expandi ng the
definition, the property line for all IDNR sites,
anybody who has a border section farmor simlar
woul d be, in effect, taken out of business, of the
potential business of raising livestock in a nodern
operation on their farm is that not correct?

MR, McCULLEY: For the size and, you

know, if they fell within the appropriate setback

247

KEEFE REPCORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

di stance, and are going to construct a facility of
the size that applies to the setback
HEARI NG OFFI CER LOZUK- LAWLESS: M.

Harrington, there is a follow up

M. TIPSORD: | would like to follow up
with that. It is ny recall, and | apologize if |
amrecalling wong. It has been a | ong day.

But ny recall is that there is an ability

within the rules to allow for a waiver of the
set back zone, an appropriate waiver, under the
Department of Ag's proposal

How woul d the DNR anticipate allow ng for
the potential of waivers for the setback zones if
the Board were to extend the definition to include
the DNR properties, or would you antici pate that
there woul d be a waiverability?

MR McCULLEY: We woul d have to | ook at
that on a case-by-case basis.

MR, MARLIN: One thing | think we should
point out here is that there currently exists
setbacks and there is currently the use of a term
"popul ated area” in the existing body of
regul ations. It would be our position that those

definitions have never been clarified to the point
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like we are tal king today. And the expansion we
are tal king about is really an expansion of the
definition as it currently exists. But the
definition today does not spell out what part of a
park or recreation area is considered a popul ated
area. That is part of the discussion we are having
here.

But I think it is inmportant to renmenber
t hat set backs exi st now from popul ated areas. It
is just that there has never been a clear
definition of how popul ated area applies in the
case of the DNR facility. | don't really think
that's been an issue in the past.

M. TIPSORD: As a further followup to
nmy question, if I mght, | guess ny question really
is would you anticipate that if sonmeone wanted to
seek a setback that they would apply to the
Departnment of Natural Resources itself? | nmean,
have you antici pated that?

MR, MARLIN: That's the type of thing
t hat woul d have to be worked out in the rul emaki ng
process. And the Advisory Committee discussed this
in some detail and sonme of the other nenbers of the

Departnment mght want to chine in here, but
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basically, where there is an instance where a

wai ver type situation is considered warranted by a
producer, that person would nake the request to the
Department of Agriculture. That's the way |
understand it now.

The Departnment of Agriculture would
consult with DNR and other interested parties and
try to work sonething out. | amnot aware of any
firmprocedure, but | believe it would go through
the Departnment of Agriculture, and if | recall the
set back provisions in the proposed rule, the
Departnment of Agriculture is intending to
promul gate the rules that deal with sone of the
details. So there is no firmanswer to your
gquestion. It is one of those things that is out
there | oom ng

MR, HARRI NGTON:  Just note for the record
that | believe the only waivers that are provided
for are 506. 702 (b) and that speaks only of waivers
bei ng obtai ned from owners of residences, and does
not provide for waivers fromany other source. W
are mssing sonething there. | appreciate it being
poi nt ed out.

MR, MARLIN: That's another exanple of a
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situation where perhaps the statute needs sone
clarification or tweaking to take into account
thi ngs that were not considered when the statute
was originally put together.

HEARI NG OFFI CER LQZUK- LAWLESS: | think
M. Boruff may have something to add to this.

Wul d you like to add anyt hi ng?

MR, BORUFF: A couple of points. A good
point that M. Harrington just brought up in terns
of the waiver, or the ability for soneone ot her
than residents to grant that would need sone
clarification. But if | understood M. Marlin
correctly, | think that maybe we, as the Departnent
of Agriculture, may have viewed that a little bit
differently. That if, in fact, there is a waiver
bei ng considered, it would be negotiated between
the two property owners.

In the case -- in the question that I
think that Ms. Tipsord had, it would be negoti ated
between, in this case, IDNR and the producer
wi shing to put in a livestock facility. W would
be brought into the matter after the negotiations
between the two parties for our approval of that.

| think that's the point where we woul d becone
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i nvol ved.

HEARI NG OFFI CER LQOZUK- LAWLESS:  Thank
you.

MR, HARRI NGTON: |Is there any reason to
believe that the inpact to property owned or |eased
by IDNR woul d be any different than the inpact on
other property located in the sanme area?

MR, MARLIN: The difference in inpact of
the property owned or leased by IDNRis that it is
land held in public trust for outdoor recreation
and for the protection of natural resources, many
of which are unique or have val uabl e natura
characteristics. These |lands represent a major
public investnent.

In the nost basic terns IDNR facilities
are used annually by mllions of citizens to get
away from urban areas and enjoy canpi ng and ot her
out door social gatherings. Such experiences are
totally inconmpatible with the | evel of odor known
to occur near livestock facilities.

Citizen testinony at the legislative
hearings on the LMFA is replete with references to
famlies being unable to use their yards for

outdoor activities due to odor. Thus, the nmain
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di fference regardi ng human inpact is the nuch
| arger nunber of people using the DNR facilities.

State owned and/or managed | ands al so
provi de habitat for many plant and ani mal species.
Sonme properties, especially those designated either
as Illinois Natural Area Inventory Sites and/or
IIlinois Nature Preserves contain aquatic or
terrestrial habitat with species listed as
endangered and t hreat ened.

Factors such as species diversity and
ri chness reproductive capability and overal
ecosystem stability can be affected directly or
indirectly fromthe introduction of |ivestock waste
into the environment. Simlar inmpacts would occur
to natural resources on other properties with
simlar characteristics regardless of ownership.

MR, HARRI NGTON: | believe you answered
16, as well, essentially. Question 17, with regard
to your statenment and testinony that, quote,
Subsection D requires qualified professionals to
direct and evaluate the site investigation, do you
consider the NRCS staff and other simlarly
qual i fied personnel to be, quote, qualified

prof essional s, close quote, that would be able to
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direct and evaluate site investigations?

MR, KEEFER: The requirenment for
direction and certification by a Professiona
Engi neer or a Licensed Professional CGeologist is an
attenpt to ensure that the site investigation, the
groundwat er nonitoring well installation, and the
| agoon constructi on conponents are directed by
i censed professionals who are famliar with the
nmet hods and problens in those issues. The
professional affiliation of a |licensed professiona
or those under their direction is not an issue,
fromthe Departnment's perspective. Certification
by a licensed professional does not require that
the certified professional directly conduct al
facets of the work.

So non licensed professionals are able to
conduct any conponent of these activities, assum ng
their work is directed by a Professional Engineer
or a Licensed Professional Ceologist. This neans
that any NRCS staff and others simlarly qualified
could be directly involved in any facet of the
activities.

MR, HARRI NGTON: | understand, then, that

the licensed engi neer and |icensed professiona
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geol ogi st woul d both be considered qualified people
in your --

MR KEEFER: For different facets,
correct, if | understand you correctly, yes.

MR HARRI NGTON: If they did not have a
state |license, they would not be qualified to
di rect such an investigation?

MR, KEEFER: To direct or certify.
Agai n, the Licensed Professional Engineer, |
bel i eve, as the proposed rule reads, are the only
ones able to certify that |agoon construction
standards have been net. | believe that the
groundwat er nonitoring -- | believe that the
groundwat er nonitoring criteria nmust be approved by
a Licensed Professional Ceol ogist, as well as the
site boring information

But the intent was to nmake sure that in
those three facets, specifically, that they were at
| east directed by |licensed professionals. |In other
words, to clarify, if you have a junior staff
menber under your direction or even a non |icensed
prof essi onal, again, an NRCS staff with a certified
prof essional or licensed professional is felt

conpetent to handl e a conponent of the project as
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witten, and it is our intent that that would be
accept abl e.

MR, HARRI NGTON: Do not |icensed
geol ogi sts often serve to provide the basic
eval uation of the | agoon construction, where the
Li censed Professional Engineer is already required
by statute or regul ation?

MR, KEEFER: If | understand your
guestion correctly, you are stating a hypotheti cal
is that correct? | nean, we don't currently now --
to ny understanding, we don't currently have these
type of |agoon design criteria standards in place.

MR, HARRI NGTON: There are other | agoons
that are constructed for a variety of reasons.
Quite frankly, the reason for ny question was that
| have been told by both engi neers and geol ogi sts
t hat engi neers are always certifying the work that
is really done by the geol ogist, and it makes them
bot h nervous.

MR, KEEFER: You are talking to a
geol ogi st, so there is a bias involved here, |
suppose. There are facets of site characterization
efforts and other types of activities that are done

by geol ogi sts characteristically, but that is a
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generalization. There are -- | will leave it at
that, | guess.

Al so, though, to address some confusion
that you may have, there currently is no Licensed
Pr of essi onal Geol ogi st classification in place in
[Ilinois. 1t has been accepted by the Cenera
Assenbly. They are working on getting the finals
in place so that people can begin registering, |
bel i eve, sonmetine this sumer. This |anguage was
built around the expectation that in Illinois,
probably around the end of the year, those
professionals will be recognized by state statute

-- or excuse me -- state licensing, and would be
available in Illinois.

CHAI RVAN MANNING  On that note, if |
mght interject, M. Harrington and M. Keefer

Qur rules have a definition of Licensed
Pr of essi onal Engi neer. W are absent the
definition of Registered Professional Geol ogist.
woul d make this note to the Departnent of
Agriculture, the proponent, as well. Should you
choose to propose the definition of that geol ogi st
to us, that may be better than us comng up with

it.
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But | do think that by the time we are
ready to go through with these rules we should have
a definition of Registered Professional Ceol ogi st
just like we have an accepted definition of
Li censed Professional Engineer. Should we accept
that portion of the rule, I think it should be
defined as specifically as we can what we nmean by a
Regi st ered Prof essional GCeol ogi st.

PRESI DI NG BOARD MEMBER FLEMAL: | woul d
certainly second that. The Board has, for quite
some time, in several rul emakings had the
difficulty of dealing with work that woul d
seem ngly be nost appropriately certificated by a
geol ogi st, and not having a certified geol ogi st
programin effect in the state. W all know it is
under devel opnent and perhaps this is a rul enmaking
where we mght anticipate that kind of professiona
person eventual |y being available. It is not now,
but the proper way to prepare for that, | think,
woul d be to at |east have the definitions as to
what constitutes an appropriately qualified
geol ogi st.

MR, HARRI NGTON: Do you believe that the

50 foot depth needed to assess the potential inpact
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of groundwater resources is sufficient to protect
t he groundwat er environnment and the public health?

MR, KEEFER: Just to clarify that, in our
response | guess we wanted to state the protection
of the environnent and public health, as referred
toin this question, are assuned to be limted only
to instances where they are threatened to exposed
groundwater, just to clarify that. Oher exposure
routes are not considered in our response, as
wel | .

The siting criteria -- or the proposed
siting criteria limts the evaluation of only 50
feet below the lagoon. It is not the only |agoon
design factor or operating practice included in the
proposed rul es that addresses the protection of
groundwat er. The | agoon construction and operation
requi renents, as well as the nmonitoring well
requi renents in the proposed rule, will reduce the
i kelihood of aquifer contam nation, in our
opi ni on.

In addition, the evaluation of materials
to a depth of 50 feet bel ow the proposed | agoon
will provide sufficient information to evaluate the

rel ative contamination potential of groundwater at
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proposed | agoon sites. Collectively, these factors
will be generally sufficient to protect groundwater
r esour ces.

CHAl RVAN MANNI NG Before you nove on, |
have a question in that regard, too. The proposed
rules would require as nuch as the energency rul es
did, this concept of 0 to 20 feet and the liner and
a groundwater nonitor required fromO to 20 feet.

My question has to do with a situation
where the aquifer is actually above the bottom of
the Iagoon. | am wondering whet her the Departnent,
t he Geol ogi cal Survey, considers the rule
protective where the aquifer is actually above the
bott om of the | agoon?

MR KEEFER  Yes, that is --

CHAI RVAN MANNING. I n ternms of the liner
requi renent? Go ahead.

MR, KEEFER: There is specifically a
coupl e of aspects that we worked with in
di scussions for the energency rule, even, that
revol ved around the concept that you just nentioned
of having an aquifer basically above the bottom of
t he | agoon.

There is a couple of different situations
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where that could occur. A sinple one would be in
areas of the state where you m ght have basically
sand fromthe surface to several hundred feet. In
that situation, again, that was one reason we went
to the use of the word "aquifer material" and

reliance of that as opposed to the word "aquifer."

In those situations you can easily have
the water table in a saturated zone not begin unti
50 feet fromthe lining surface. So there was sone
difficulty in worrying about the actual term
aquifer in that sense. According to the
G oundwat er Protection Act, the aquifer doesn't
begin until 50 feet.

However, given the systeminvolved in a
| agoon, where you have got basically mllions of
gallons potentially, a |large volune of water, above
a liner, whether it is synthetic or earthen, the
hydraulic characteristics effectively of that
aquifer material are not significantly different
than when they are unsaturated relative to when
they are saturated, if you have that nuch water
behind it. | amsort of generalizing to nake the
point in this forum But that is the gist of it

that we were concerned about.
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In other situations you may have a
thi nner aquifer present. |If you are a |agoon
excavationist, and 20 feet as an exanple, as a
hypot heti cal, you could have a five foot sand or
sand and gravel deposit within the upper 20 feet.
That woul d be aquifer materi al

Agai n, because of fluctuations in the
water table, the definition of that as an aquifer
could be problematic, but the contam nant transport
characteristics of that material could be
potentially significant, and when they net, when
the materials, as observed in the boring, neet the
qual i fications of our proposed aquifer materi al
being at least two feet within five, we felt that
at that point they were thick enough to be
|aterally continuous to a | arge enough degree to
all ow a significant anmount of transport should a
| eak occur. And for that reason, again, we
recomended the use of -- we thought the |iner was
necessary and woul d be protective if its integrity
were preserved.

MR RAO | have a foll ow up question.
You tal ked about aquifer material. |In situations

where the water table itself is very close to the
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| agoon bottom do you think the design standards
that are being proposed, basically the liner

requi renents are protective of the groundwater, the
appropriate thickness, the mnus seven hydraulic
activity?

MR, KEEFER: | just wanted to nmake sure
we addressed that one. | believe that is in
qguestion three, where we tal ked about sone of the
concerns we still have with regard to the
appropri ateness of specific liner technologies in
these facilities. So ny answer is sort of two-part
in a sense

| believe if the liner is able to be
constructed according to standards, that ten to the
negative seventh is probably as sufficient to
adequately protect the groundwater resources around
there. In other words, even assum ng sone kind of
abusi ve transport through the liner, you are going
to be noving into that aquifer, your aquifer in
saturated material at rates probably | ow enough to
assim | ate enough of the waste.

MR. RAO  You think that attenuation wll
take place due to the transport of |eakage through

the liner?
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MR, KEEFER: Ten to the negative seventh
is actually perneable, in other words, is what you
are saying?

MR RAO  Yes.

MR, KEEFER: Ckay. | under stand.
guess what | amtrying to say is that even given
that perneability let's assunme that we can design
and maintain and control that and attain that and
keep that, let's assune that as a sinple situation
then the anount of material -- let's renove
attenuation as a concept. The amount of materi al
nmovi ng through is going to be probably small enough
to not be a -- we feel to not be a significant
threat to the groundwater resources.

Now, stating that again | want to
reference back to our nunber four concerns,
guesti on nunmber four concerns, that we still feel
that there are questions that need to be addressed
regarding the ability to ensure this type of
hydraulic characteristics within liners with these
types of facilities.

MR, RAO Are you going to discuss your
concerns in future hearings or in your conments?

MR, KEEFER: At this point we had not
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intended to. W were going to leave that up to
foll owup, | guess, in response.

MR, RAO Ckay. Thank you.

HEARI NG OFFI CER LOZUK- LAWESS: Yes, you
have a question, sir?

MR, KENT ELWOOD. | am Kent El wood. |
may have |ost the gist of the discussion. Could
you design a floating |agoon in a groundwater |ake,
according to these rul es?

MR, KEEFER: It makes me smle, getting
back to the arguments between geol ogi sts and
engineers. There is a little schismthere, |
suppose. | guess, in short, sir, | don't have the
qualifications to respond to design capabilities.

MR, ELWOOD: | was just thinking about
the statute as being proposed, would that allow
that to occur?

MR KEEFER  You nean in a surface water
body?

MR, ELWOOD: To design a floating | agoon

in a fresh water | ake.

MR KEEFER: Well, | don't -- first of
all, your ability to get a continuous boring wthin
20 feet of lagoon is going to be difficult, | would
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suggest .

CHAl RVAN MANNI NG Excuse nme. If | may
interject, as well. There has to be sone sort of
presunption in terns of wi sdomon the part of the

i ndustry here in terns of what it is they are

proposing. | would interject -- Dr. Flemal and
were tal king here on the side -- that whatever
design criteria -- | will say this for the record

and we said this in our energency rules, whatever
design criterias we may or nmay not come up with,
the Board and the Departnent as proposing, those
design criterias are intended to, to the best
degree possible, the best science possible, the
best wi sdom possi bl e, protect our environnent.

They are not, however, a defense agai nst
a potential violation if those design criterias do
not, for whatever reason, adequately protect the
groundwat er adequately or protect the surface
water. They are intended to do that. They are
intended to nmake sure that the environment is
protected, but, certainly, they don't act as an
absol ute either.

So there is wisdomon the part of the

i ndustry, obviously, when they go out and build
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these things with that know edge that it is

i nportant to keep these things safe, as well. And
| rather doubt that the livestock industry is going
to go build these in your exanple, in your

hypot heti cal

HEARI NG OFFI CER LOZUK- LAWLESS:  Any
foll owup questions? Ckay.

MR, HARRI NGTON: Question 19, do you
bel i eve the nonitoring well guidelines proposed in
Section 505.206 are protective of the environment
and the public health? And you state that insofar
as nonitoring wells are concerned they provide the
| evel of protection that one woul d expect.

MR, KEEFER: Right. Again, just in our
witten response we have that sane caveat that the
assunption that the present public health of the
environnent is only through exposure to groundwater
as a threat. To clarify, the groundwater
nmoni toring requirenents in the proposed rule are
only intended to provide a way of identifying when
t he shal |l ow groundwat er is being contam nated near
| agoons in areas of conparably high aquifer
cont ami nati ons.

In other words, areas where aquifers are
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detected in borings within 50 feet of the proposed
| agoon bottom -- excuse me -- 20 feet. There is
that typo. They do not serve any protective
capacity by thenselves, the nonitoring wells. It
does not serve a protective capacity by itself.
VWhen nonitoring wells are |located -- when they are
constructed and sanpled properly, only then can
they be used to reliably provide information on
groundwater quality. Correct interpretation and
then nmore inportantly action on these

i nterpretati ons determ ne whet her or not
groundwater quality is protected.

The guidelines in the proposed rules, we
feel, are sufficient to identify when shall ow
groundwat er is being significantly contam nated.
Sonme additional guidance is needed, the Departnent
feels, separate fromthe proposed rules to address
t he sanpling protocol of these wells, the storage,
the transport, and the analysis of sanples
collected fromthese wells, as well as the proper
interpretation of the nonitoring well sanple
results.

Regardi ng the specified guidelines, the

requi renent of three nonitoring wells is intended
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to be a m ni mum nunber at any location. Additional
wel I's can increase the ability to reliably detect
any leaks. It is not practical, however, to define
-- the Departnment feels it is not practical,
however, to define a single optinmm nunber as

| ocation of nmonitoring wells that will work best
for every site.

Areas with nore vari abl e geol ogi cal
materials will generally benefit or require nore
wells to adequately nonitor that site than woul d
areas with very uniform geol ogi cal materials.

Gven this type of difficulty and the type of
contam nants in wells, the Departnent feels a

m ni mum of three wells should be sufficient and the
ability for the Departnent of Ag to require
additional wells on specific sites should then al so
be utilized when they feel it is necessary.

MR, HARRI NGTON: | think question 21 has
al ready been addressed in earlier comment that you
have made, unless you have sonething that you wi sh
to add.

MR MARLIN:  \What about 20? Are you
sayi ng you want to bypass 207?

MR, HARRI NGTON: No, | will cone back to
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20. Is there any reason to believe that if the
proposed rul es were adopted wi thout the suggested
changes by IDNR that | DNR properties would be,
quote, viewed and utilized, closed quote, as stated
in the testinony, as buffers from other popul ated
areas when siting new |ivestock managenent
facilities?

MR, McCULLEY: |IDNR properties already
experience significant single famly dwelling
construction next to the property boundaries of its
properties. This is due to the attractiveness,
green space, and perceived |lack of future
residential or industrial encroachnments or adverse
devel opnent of the IDNR properties. In a simlar
manner to the extent |ivestock producers believe
that the boundaries of public | ands are not subject
to setback production, we believe that they would
have an incentive to use themas buffers to avoid
future conflicts with residential property.

If | could interject here, too, Question
16 was skipped over. The Department found -- would
like to read into the record a couple studies that
we found that we feel illustrates additionally why

we feel the IDNR properties are inportant to be
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protected. A study conpleted for the then Illinois
Department of Conservation in 1990 by David M
Giffith & Associates, titled, "Analysis of the
Econoni ¢ | npact of Prograns Adm nistered by the

| DOC' reported that in 1989 the total economc

i mpact to the State's econony attributable to
Department progranms equaled 2.7 billion dollars
fromvisitor spending.

A second study conpl eted by the Texas
Parks & Wldlife Departnent in 1990 titled
"Estimated State and Federal Lands for Recreation”
reported that Illinois ranked 48th anong the 50
states in terms of public land acres per 1,000
popul ati on of state and federal |and for
recreation. W feel these two studies illustrate
the inmportance of protecting Illinois' limted
anmount of publicly held property for recreation and
its associated economic inpact to the state's
econony.

MR, HARRI NGTON: Question 22, is there
any evidence to suggest that there would be
decreased attendance at Illinois Departnent of
Nat ural Resources' owned or | eased property if the

livestock waste | agoons were | ocated within the
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property setbacks as proposed in these rul es?
Meani ng, obviously, that the waste |agoon was the
proper distance fromthe popul ated area within the
| DNR property.

MR, MARLIN.  Ckay. By skipping 21 you
are throw ng us out of sequence here.

MR, HARRI NGTON:  Okay. | wll ask 21, if
you i ke.

MR, MARLIN. There were 20-sone peopl e
involved in putting this together. W have the
difficult job of trying to express the views of I
don't know how many divi sions our departnment has
involved with this, so we tried to set this up the
way you presented it, so we are kind of stuck with
what you gave us.

MR, HARRI NGTON:  Moving back to 21, is
t here any evidence that odor pollution would result
in the location of a livestock waste facility
wi thin the proper setbacks, as defined by the
regul ati ons?

MR, MARLIN. Ckay. | have got new
bifocals. This is alittle bit of a difficulty
here.

Bef ore answering questions 21 through 24
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it is necessary to point out that the rules do not
provide a clear point fromwhich to neasure the
set back distance of a facility such as a state park
or a 4H canp, for that matter. Using a park as an
exanpl e, 50 persons per week congregate at great
nunerous specific points, such as a parking |ot,
visitor center, pavilion or boat ranmp. Likew se,
50 or nore people per week will use a perineter
trail or open field, which does not have a single
poi nt fromwhich to neasure. O her popul ar
activities such as nature appreciation and hunting
have even less clearly defined center points from
whi ch to neasure.

If boundary lines are not established as
measuring points it will be virtually inpossible to
det erm ne setback unl ess each common pl ace of
assenbly within a park is individually defined, and
a potential |ivestock operator measures from each
such point. Reaching agreenent on the points would
be a maj or endeavor in itself.

To specifically answer question 21, then
yes, there is evidence that odor pollution would
result. Prior answers have addressed our

contention that odor pollution can exceed the
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set back distances specified in the law. The

set backs do not control odor pollution, but set a
di stance whi ch odor can dissipate before reaching a
resi dence or popul ated area. The proposed rul es,

if followed, will help reduce but not elimnate
odor fromlagoons and the field application of
manur e.

The rul es do not address odors
originating from other sources, such as the
confinenent buil dings and manure pits.

Additionally, odor pollution is difficult to define
due to the subjective judgnments involved with the

i ssue and the variability of human sensitivity to
odor. The specific inmpacts that concentrated

i vestock odor may have on the behavior of

wildlife, especially species dependent on the sense
of snell to avoid predators or find prey or mate,
need further consideration

MR, HARRI NGTON: Question 22, is there
any evidence to suggest there would be decreased
attendance at Illinois Departnment of Natural
Resources' owned or |eased property if a livestock
wast e | agoon were | ocated within the proper

set backs proposed under these rul es?
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M5. GLOSSER:  Wien siting a new
recreational facility, the IDNR would seek to
identify any potential sources of odor pollution
It is our viewthat the majority of people wll
find concentrated |ivestock waste to be of fensive
and that they would not frequent an area where this
odor is strong. As stated before, odor is expected
to be at | east an occasi onal probl em beyond the
set back distances. |If people testifying at the
| egi sl ative hearings would not use their yards for
cookouts and general recreation because of odor, it
is reasonable to assunme that simlar odors wll
cause people to avoid IDNR facilities.

As an exanmple, | want to reference back
to a situation that we referenced earlier which was
a livestock lagoon in Iroquois County, which is
currently under construction within 50 feet of the
property line of an IDNR State Conservation Area.

The IDNR staff that visited a [ agoon in
service and operated by the sane operator that is
constructing the one in Iroquois County has stated
that based on their experience of having been at
the operating facility, that when operational the

one in lroquois County will certainly reduce the
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attendance at the Iroquois County Conservation
Ar ea.

MR, HARRI NGTON: Question 23, is there
any reason why the anbiguity and, quote, potenti al
for this agreenent, close quote, mentioned in your
testinmony could not be cleared up short of using
the I egal property line, as has been suggested?

MR MARLIN. IDNR is aware of no
practical alternative to using |egal boundaries as
a nmeasuring point. The difficulty is determ ning
and neasuring points for the common pl aces of
assenbly. [|DNR boundaries are |legally defined.

I DNR properties are utilized for various types of
recreation including canpi ng, picnicking, trai

use, boating, fishing and hunting. Activities |ike
trail use, boating and fishing and hunting occur in
renote areas of the site and the neasuring point is
difficult, if not inpossible, to deternine

Usi ng exi sting buildings and canpgrounds
as nmeasuring points will limt future devel oprment
of new recreational facilities. For exanple, if a
| agoon is located one half mle froma canpground,
which is one fourth mle fromthe |IDNR property

boundary, additional expansion toward the property
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boundary would be Iimted as the new devel opnents
are within a half mle of the | agoon

MR, HARRI NGTON: To avoi d causi ng
confusion, I will just go through the rest of the
guestions, although several | could skip easily.

WIIl a lagoon which is properly built and
operated, according to the standards set forth in
this proposal, be a source of significant odor
problenms? And if so, why is that?

MR, MARLIN. Ckay. Then answer nunber
25, when conpared to |l ess stringent practices, the
anaer obi ¢ | agoon operation requirenments specified
in the proposed regul ati ons are accepted practices
by agricultural engineers that will reduce, to sone
extent, the production of odor from an anaerobic
| agoon. However, odor will continue to be produced
by the |l agoon. The rule relies heavily on the
training of operators to ensure good nanagenent
practi ces.

Depending on the time of year, and the
managenment practices being utilized, i.e.
agitation prior to waste renoval, odors could
i ncrease. \Wether or not the odor em ssions wll

be a significant odor problemw ||l depend on many
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vari abl es, such as |ocation of residences and
popul at ed areas, weather, w nd direction, and
sensitivity of potential receptors to odor

On days when the wind is strong, odors
and waste gases, for exanple, amonia, may be
carried for mles. Mvenent of gases off site have
the potential to inpact sensitive plants, aninals
and hunans.

And Nunmber 26, the question is why is
that? As discussed in our response to Question 21
and later in response to Question 29, I|ivestock
facilities operating according to the proposed
guidelines will still have a significant odor. The
lagoon will still be a source of odor, particularly
during seasonal turnover and agitation

MR, HARRI NGTON: Question 27, are you
famliar with such | agoons being operated in
I[Ilinois or in other states?

MR, MARLIN: The Departnent is famliar
wi th some | agoons being operated in Illinois.

MR, HARRI NGTON:  To your know edge, have
t he | agoons thensel ves been a source of significant
odor probl emrs beyond the setback zones?

MR, MARLIN. The Departnent has no direct
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know edge concerni ng the distance that odor will
travel fromthese facilities, and refers you to the
| EPA and their nuisance conplaint staff. The
Depart ment does, however, have staff menbers

i nvol ved with research on the inpacts of hog waste
| agoons on shal |l ow groundwater quality. These
researchers have identified published research
results fromexperts outside of Illinois that
docunent odor traveling nore than 0.93 miles from
these facilities. It is unclear whether these
facilities were operated in a nmethod consi stent
with those in the proposed rule. This observation
was referenced in nore detail in our response to
Question 4. Additionally, wi tnesses at the

| egi sl ative hearings on the LMFA testified to odor
probl enmrs beyond t he setback distances.

MR, HARRI NGTON:  Question 29, would the
ani mal feedi ng operations thenselves be a likely
source of significant odor problenms if properly
carried out?

MR. MARLIN  Yes. The confined aninal
feedi ng operations thenselves are a source of
significant odor even when the proposed guidelines

are followed. Basically the rules don't address
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the other facilities.

MR, HARRI NGTON:  Wyul d t he odor probl em
be minimzed if the waste fromthe |ivestock
facilities was referenced to properly operated
wast e | agoons?

MR MARLIN  The extent and duration of
odor problenms could be reduced if |agoons are
properly designed and operated according to the
proposed rules. However, other waste treatnment
t echnol ogy exists which would further reduce odor
generation at these facilities. Wether or not the
odor would be considered nminimal is dependent on a
nunber of considerations, sone of which are
subj ective. Refer to the answers to questions 4
and 25 for additional considerations. Lagoons do
not necessarily address other sources of odor, such
as confinenment buil dings and ani mal s thensel ves.

MR, HARRI NGTON:  Wbul d you expect that a
properly operated facility would produce | ess odor
than a pasture or an open feeding facility that is
not equi pped with a properly operating waste
[ agoon, with the same nunber of animals?

MR, MARLIN: The Departnent has not

addressed this issue.
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MR, HARRI NGTON: As followup on that,
there is no restriction on grass trained or feeding
animals in an open field anywhere near a Departnent
of Natural Resources facility, is there?

MR MARLIN. | amnot aware of one. It
woul d depend on -- sone of the feeding operation
rules mght kick in Under Title 35. Unless there
is sonething that speaks for itself, I wll say,
no, I amnot aware of one.

MR, HARRI NGTON:  Question 33, what woul d
be the usual principal source of odors, if any,
fromthe concentrated feeding operation built in
conpliance with the proposed rul es?

MR MARLI N Sources of odor in |ivestock
confinenent facilities include but are not limted
to the | agoon, storage pits bel ow confi nenment
bui | di ngs, which contain manure, manure on ani mal s,
dust and gases from confinenent buil di ngs,
application of manure to fields and the decay of
dead ani mals. These sources are identified based
on those listed in the literature and the expertise
of several DNR staff nmenbers, due to their visits
to several operating facilities.

The rul es basically address two of these
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sources, |agoon operating nmethods and field
application. They should reduce but not elimnate
odors fromthese sources. The other source wll
remai n but may be reduced to voluntarily address

t hrough the education and training efforts.

It has just been pointed out that where
said "expertise" of several departnment staff
menbers | should have said "experience."

MR, HARRINGTON: W will agree to both.
Question 34, would not the principal source of odor
be fromthe inproper application of manure to
fields when it occurs?

MR, MARLIN: Wen it occurs, the inproper
application of manure in the fields can be the nost
acute, neani ng short-termand intense source of
odor. We know that even proper application of
manure i s a source of odor. However, the |agoon
and other structures would likely be the principa
source of chronic or long-termand either intense
or diffuse odor.

MR, HARRI NGTON:  Question 35, under the
proposed regul ati ons what steps are taken to
m nimze the potential of inproper application of

manure in the field?
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MR, MARLIN. Overall, the nanagenent
pl ans, training provisions, and application
requi renents of the regulations are steps taken to
m ni mze inproper application. This also includes
the general policy stated in the LMFA which refers
to nei ghbor education and awareness prograns. The
section regarding the criteria for waste managenent
pl ans addresses the steps which can be taken to
m nimze the inproper application to manure to
fields. 1In addition, the training and
certification of livestock managers will provide
gui dance to the facility personnel regarding the
proper application of manure.

MR, HARRI NGTON:  Wbul d the odor probl ens
from proper application of manure fromthe nodern
feedi ng operation be any better or worse fromthe
hi storical practice?

MR, MARLIN: The response by IDNRto this
guesti on woul d be specul ative. The density of
animals per unit of area in |arge confinenment
facilities is historically unprecedented.

MR, HARRI NGTON: When you use the term
| arge confinenment facility, what would you define

those as, in that answer?

283

KEEFE REPCORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

di scussi on,

MR MARLIN:  For

pur poses of this

the Title 35, which, | believe,

is

1,000 animal units. The basic response is we don't

want to speculate in that area

MR HARRI NGTON:

Ckay. | believe

Question 37 has been answered, but | will as

again so we don't

| ose anyt hi ng.

kit

Do you have an opinion as to inpact of

livestock waste | agoons on natural resources

, and

what is the scientific basis for that opinion?

M5. GLOSSER  Li vestock waste | agoons

collect large amounts of nmanure, animl feed

suppl enents and nedications in snal

areas and

quantities which far exceed those found in nature.

The potenti al

adverse inpacts on environnment and

natural resources are primarily associated with the

rel ease of these materials at rates that can

assim |l ated by the |ocal

resour ces.

air, land or water

The direct rel ease of |agoon conte

spill, lagoon failure, ill

egal di scharge or

operating nmethods can contam nate the | oca

and wat er

chem stry.

resources, thus,

changi ng water an

not be

nts by
poor
| and

d soil

In water, the result can vary froma
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dramatic fish kill to long-term changes in the
speci es m x and popul ati on density of many aquatic
pl ants and ani mal s.

A di scharge on land can inundate | ocal
habitat. The subsequent change in soil chem stry
can result in local plant species being replaced by
i nvaders better able to tolerate the contam nants.

Anot her inpact to natural resources are
t he gases rel eased froml agoons. For exanmple, a
| arge portion of the ammonia contained in |ivestock
waste is emitted into the atnosphere. Ammonia's
tendency to forma | ayer near the ground presents
the risk of adverse affects on vegetation in the
vicinity of |lagoons. H gh amonia can burn | eaves,
i ncrease transpiration rates, cause nutrient
i mbal ances, increase frost damage and increase
susceptibility of plants to disease. Chronic
exposure to ammoni a can add nitrogen to soils,
whi ch can adversely inpact sensitive species and
habi t at .

Finally, a |eaking |lagoon wll

cont am nate groundwater which, in turn, may enter a

streamor inpact soil in lowlying areas. Certain
habitat types in Illinois such as bogs, fins, and
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cave systens are particularly sensitive to even
slight changes in groundwater or soil chem stry.

MR HARRINGTON: | believe that is the
last of the witten questions. There was a
duplication at the end, but if | could have a
monent to confer with ny clients to see if there is
any foll ow up questions.

HEARI NG OFFI CER LOZUK- LAWLESS:

Certainly.

MR, HARRI NGTON:  Thank you.

HEARI NG OFFI CER LQZUK- LAWESS: Wiile M.
Harrington is conferring with his clients, are
there any other questions for any of the Depart nment
of Natural Resources' witnesses?

kay. Please stand up and state your
nane so the court reporter can hear you.

MR BALL: | amGary Ball. Aren't there
some positives to |lagoons? Do properly operated
| agoons bring wildlife in, such as deer?

M5. GLOSSER. W have seen no studies or
anything in the literature that woul d suggest that
there was a positive inpact to deer, but if you
have any information that woul d, you know, |ead us

to explore that we woul d be nore than happy to see
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t hat .

MR, BALL: | have just seen sone properly
operated | agoons that do attract a | ot of deer for
purposes that | have no idea of, but except for
m neral reasons, | would say.

M5. GLOSSER  You say that they are
attracting the deer to the facilities?

MR BALL: Yes.

M5. GLOSSER: Just as an observation, |
know one of the sites that | visited actually was
concerned about wldlife encroachnent upon the
| agoons, because in this case they were using
synthetic liners, and they were concerned about the
deer actually getting onto the synthetic |iner and
causing a rupture, so they were erecting fences
very near the edge of their |lagoon to actually keep
out deer. So while | don't know if they attract
them maybe it isn't always in the best interest if
t hey did.

HEARI NG OFFI CER LOZUK- LAWLESS: M.
Harri ngt on?

HARRI NGTON: W have no further questions
at this time. Thank you very nuch, and thank you

very much to the panel and the Departnent.
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HEARI NG OFFI CER LQOZUK- LAWLESS:  Thank
you. Are there any other questions, then, from
anyone else in the roomfor the Departnent of
Nat ural Resources?

Are there any questions for any of the
Wi t nesses today? O course, that includes the
Department of Agriculture, besides the prefiled
testi nmony.

Ckay. Thank you, DNR | would like to
add at this tinme that if anyone canme |ate and
wanted to provide any testinony on the record, if
you wanted to say anything on the record right
now.

No? GCkay. Then what we will do is
explain what we will be doing in U bana. W are
continuing this hearing on Thursday in U bana and
that convenes at 9:00 in the norning. What we will
do is when we begin we will have the four agencies
give a very short sunmary of their testinony, very
short, and then we will continue with those persons
who have filed prefiled testinony, and those
persons woul d be Ron Warfield, Ellen Hanes, Jil
Appl e and Danny Wlret (spelled phonetically). W

will allowthose people to testify and then we will
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begi n the questioning peri od.

VWhat | would like to see happen is each
one of the Departnents could bring, say, 50 copies
of either the summaries which you are going to be
giving or 50 copies of your prefiled testinony, if
you could bring that and then we can have those for
anyone who is coming and doesn't have access to the
whol e proposal or may have questions. That woul d
be wonder f ul

The hearings, which will be held for the
remai nder of this nonth, the second hearing, as I
said, will be on January 16th. That is Thursday at
9:00 a.m in Urbana.

The third hearing on Monday, January
27th, also at 9:00 a.m is in DeKalb. The fourth
hearing will be held on January 29th at 9:00 a.m
in Gal esburg. Then the |last hearing will be on
Friday, January 31st in M. Vernon

If you need any addresses, where those
hearings will be held, or actually even | have a
map of how to get to all of those hearings, you can
come up and ask nme for the address or you can | ook
on the Board's Wb Page. And all of that

i nformati on, as well the Departnent of
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Agriculture's proposal is posted on the Wb Page.

I would like to thank the Departnent of
Agriculture for being so patient. | know we wll
finish then with prefiled questions addressed to
the Departnment of Agriculture. It was nice to be
able to finish the three agencies and the three
wi tnesses. It has been very productive. Thank
you.

Al so, if you have not signed up and if
you wi sh to be on the notice list, those lists are
at the door. Again, the service list, you wll
recei ve copies of all the prefiled testinony,
guestions, court orders, hearing officer orders.
If you would like to put your name on the notice
list, you will receive copies of the hearing
officer orders and the board orders.

And after we finish with the second
hearing we will go ahead and distribute a new
service list and new notice |list so everyone is
wor ki ng on updated copies. | know there has been
some confusion. Now everyone will be on the sane
page with all the new people that wanted to add
their nanes.

Are there any cl osing comments from any
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Board Menbers?

CHAl RMAN MANNI NG Thank you all for your
attention. W look forward to seeing you in
Chanpai gn- Ur bana.

HEARI NG OFFI CER LQZUK- LAWESS: kay. We
will adjourn to 9:00 a.m in Urbana. Thank you.

(Wher eupon, the proceedings
wer e adj ourned at approximately
4:30 p.m)

(Exhibits 1 through 11 were
retai ned by Hearing Oficer

Lozuk-Law ess.)
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STATE OF ILLINO S )
) SS
COUNTY OF MONTGOVERY)
CERTI FI CATE

I, DARLENE M N EMEYER, a Notary Public
in and for the County of Mntgonery, State of
[1l1inois, DO HEREBY CERTIFY that the foregoing 291
pages conprise a true, conplete and correct
transcript of the proceedings held on the 14th of
January A.D., 1997, at Bl ackhawk Village, 1111 East
Morton Street, Jacksonville, Illinois, in the
matter of Livestock Waste Regul ations, 35 Illinois
Adm ni strative Code 506, Docket R97-15, in
proceedi ngs held before the Honorabl e Audrey
Lozuk-Lawl ess, Hearing O ficer, and recorded in
machi ne shorthand by ne.

I N WTNESS WHEREOF | have hereunto set ny
hand and affixed nmy Notarial Seal this 21st day of

January A.D., 1997.

Not ary Public and
Certified Shorthand Reporter and
Regi st ered Prof essi onal Reporter

CSR License No. 084-003677
My Conmi ssion Expires: 03-02-99
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