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BEFORE THE I LLI NO S POLLUTI ON CONTROL BOARD

In the Matter of: )
Petition of Heritage )
Envi ronnental Services, |nc. )
for an Adjusted Standard )
35 Ill. Adm Code 702.126(d)(1) )

CASE # AS 2000- 015

TRANSCRI PT OF PROCEEDI NGS had at
the hearing of the above-entitled matter, taken
stenographically by Cheryl L. Sandecki, CSR
before JOHN C. KNI TTLE, Hearing O ficer, held at
100 West Randol ph, Room 11-512, Chicago, IIlinois,
on the 5th day of Septenber, 2000, at the hour of

10: 00 a. m
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HEARI NG TAKEN BEFORE:

[Ilinois Pollution Control Board
100 West Randol ph Street

Room 11- 512

Chicago, Illinois 60601

(312) 814-3620,

BY: MR JOHN C. KNI TTLE

CHUHAK & TECSON, P.C.
BY: MR DANEL J. Bl EDERVAN
Ms. JULIE A DOYLE
225 West Washington Street, Suite 1300
Chicago, Illinois 60606
(312) 444-9300,

appeared on behal f of Heritage
Envi ronnental Services, LLC

I LLI NO S ENVI RONWVENTAL PROTECTI ON

AGENCY

BY: MR ROBERT J. SCHERSCHLI GT' and
MR MARK V. GURN K

1021 North Grand Avenue East

P. O Box 19276

Springfield, Illinois 62794-9276

(217) 782-5544,

appeared on behal f of the
Illinois Environnental Protection

Agency.

ALSO PRESENT: M. Alisa Liu, Illinois Pollution

Control Board Engi neer

M ss Emil ea Lindgren

L. A REPORTING (312) 419-9292
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HEARI NG OFFI CER KNI TTLE: My nane is John
Knittle. | amchief hearing officer with the
IIlinois Pollution Control Board.

We are here for a hearing today in
Pol I ution Control Board docket nunber Adjusted
St andard 2000-15 entitled in the matter of
Petition of Heritage Environnental Services
I ncorporated for an adjusted standard from
35 Illinois Admi nistrative Code 702.126(d)(1).

It is approximately 10:00 a.m on
Sept enber 5th, 2000. | want to note for the
record that there are no nenbers of the public
here.

Before we get started on the hearing
proper and before | go off on ny prehearing
statenments that | have to make, we have had a
request fromthe petitioner to delay this matter
for 30 mnutes. W have got Ms. Doyle here
correct?

M5. DOYLE: Correct.

HEARI NG OFFI CER KNI TTLE:  Is that correct,
Ms. Doyl e, you are requesting a 30-mnute
conti nuance due to an unavoi dable delay, if | am

not m st aken?

L. A REPORTING (312) 419-9292
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M5. DOYLE: Yes, that's correct.
HEARI NG OFFI CER KNI TTLE: Do we have any
obj ection on that fromthe Environnental
Protection Agency?
MR GURNIK:  No objection
HEARI NG OFFI CER KNI TTLE: I n light of the
request and the |l ack of objection, we are just
going to continue this off the record for 30
mnutes and we will neet back here at 10:30 and
start up again.
(Short recess taken.)
HEARI NG OFFI CER KNI TTLE: We are back on the
record. It is approximately 10:30 a. m
As | have already stated, nmy nane is
John Knittle with the Illinois Pollution Contro
Board. It is Septenber 5th of the year 2000.
We had a brief delay in the beginning.
W had a request for a 30-m nute continuance,
whi ch we granted, no objection fromthe Illinois
Envi ronnental Protection Agency.
As | stated, this is a hearing on
Adj usted Standard 2000-15 in the matter of
Petition of Heritage Environnental Services, |Inc.

for an adjusted standard from35 Illinois

L. A REPORTI NG (312) 419-9292

Admi ni strative Code 702.126(d)(1).
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W are going to run this hearing
pursuant to 102(j) of the Board's regul ations,
whi ch provides for hearings for regul atory
matters. W are running it that way because this
is a RCRA matter. It is seeking adjusted standard
of 702.126 which falls in the specified
regul ations in 106. 410.

So that being said, | note there are no
nmenbers of the board being present here, other
than Alisa Liu, and your title, ma' an?

M5. LU : Environnental scientist and
pr of essi onal engi neer.

HEARI NG OFFI CER KNI TTLE: She is with the
Board's technical staff. | don't think there are
any menbers of the public here. Are we going to
count her?

VR Bl EDERVAN:  Sure.

HEARI NG OFFI CER KNI TTLE: That is one of the
W t nesses' daughters, correct?

MR, LI NDGREN. Em | ea Lindgren

HEARI NG OFFI CER KNI TTLE: Does she want to
provi de any public conment here today?

MR LI NDGREN:  No.

L. A REPORTING (312) 419-9292

HEARI NG OFFI CER KNI TTLE: Aside from one of



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2

the witnesses' daughters, there are no nenbers of
the public present. Everyone else is affiliated
with the parties. |f there were nenbers of the
public, they, of course, would be able to provide
public comrent and we would allow for that at the
end of cases-in-chief. W nmay also allow a
witten public comment period, which we wll

di scuss when we di scuss briefing schedul es.

Coul d we have the parties starting with
the petitioner introduce thenselves, then we wll
get started?

MR Bl EDERVAN: M/ nane is Daniel Biedernan
on behal f of Heritage.

M5. DOYLE: M nane is Julie Doyle on behal f
of Heritage as well.

HEARI NG OFFI CER KNI TTLE:  Thank you.

MR GURNIK:  Mark @urnik on behalf of the
I1linois EPA

MR, SCHERSCHLI GI:  And Robert Scherschli gt
also Illinois EPA

HEARI NG OFFI CER KNI TTLE: And M. Bi eder nan,
| think you wanted to indicate that there were two

nmenbers of Heritage Environnental Services here.

L. A REPORTI NG (312) 419-9292

MR Bl EDERVAN:  Actually, here with us today

is M. Gary Lindgren fromHeritage Environnental
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Services. And also present is M. Carlton Lowe on
behal f of the Metropolitan Water Recl amation
District of Geater Chicago.

I will refer to that entity throughout
this nmorning as the District.

HEARI NG OFFI CER KNI TTLE: Ckay. All right.
Let's get started.

M. Bi ederman, do you have an opening

statenent that you want to provide?
MR Bl EDERVAN: W do. And | would Iike ny
col l eague, Ms. Doyle, to provide that opening.
HEARI NG OFFI CER KNI TTLE: Ms. Doyl e?
OPENI NG STATEMENT
BY MS. DOYLE:

To summarize, Heritage is the owner and
operator of a RCRA facility. The District owns
the real property upon which the facility is
| ocated and, therefore, is required to sign the
RCRA permit.

The District is a governnental entity.
It does not have the statutory authority to sign

the permt.

L. A REPORTING (312) 419-9292

Heritage today is seeking an adjusted

standard from35 Illinois Adm nistrati ve Code
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702.126(d) (1). Section 702.126(d)(1) is derived
from40 CFR 270.11. For the remainder of this
hearing, we will refer to this regulation as the
certification requirenent.

Section 28.1 of the Illinois
Envi ronnental Protection Act allows the Board to
adopt an adjusted standard if the factors relating
to the applicant are substantially different from
those relied upon by the Board in adopting the
regul ation and that those factors justify an
adj ust ed st andard.

The Board nust al so exam ne heal th
ef fects and consistency with federal laws. In
det erm ni ng whet her an adj usted standard is
justified, the Board nust act within the
boundaries of its del egated authority as defined
by Section 27(a) of the Environnental Protection
Act. Pursuant to 27(a), the Board should be
reasonable in its decision nmaking, taking into
account the use factors relative to individua
petitions.

As | have stated, the District is a

L. A REPORTI NG (312) 419-9292
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governnental entity vested with limted, very
di stinct powers. It does not have the statutory

authority to sign the certification. Neither the
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Board, nor the U S. EPA considered an entity such
as the District when it enacted the certification
requi renent. For this reason the adjusted
standard sought by Heritage was justified.

Furthernore, the adjusted standard
Heritage seeks is consistent with federal |aw
based on the decision by the NNnth Grcuit in the
case of Systech versus U S. EPA

Finally, the adjusted standard, if
granted, will not result in any adverse effects to
health or the environment.

Based on all the docunents of record and
the testinony that M. Lowe and M. Lindgren will
provi de and comments by M. Bi edernman and nysel f,
Heritage urges the Board to grant Heritage the
adjusted standard it is seeking today. Thank you.

HEARI NG OFFI CER KNI TTLE:  Thank you,
Ms. Doyl e.
M. Qrnik, do you have an openi ng
st at enent ?

MR, SCHERSCHLI GT: Just briefly, Bob

L. A REPORTING (312) 419-9292

Scherschligt, Illinois EPA

OPENI NG STATEMENT

BY MR SCHERSCHLI GT:

11
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The Agency will be filing a brief in
this matter. But just very briefly, we would
subnit that the factors that the Board and t hat
the US. EPArelied upon is that there are no
factors unique or unique to MARD or Heritage that
woul d justify an adjusted standard in this
particular case. Specifically, | would cite to
the level of justification in Section 28.1(c)(1)
of the Illinois Environnental Protection Act.

And further, the Agency submts that
t he adjusted standard as proposed in the petition
is, in fact, inconsistent with federal |aw

And having said that, | have not hi ng
further.

HEARI NG OFFI CER KNI TTLE:  Thank you,
M. Scherschligt.

| do want to note for the record, and
this is ny error, Ms. Doyl e handed ne beforehand
docunents included in the record. W went over
this off the record, and we are of the opinion

that all of these documents are included in the

L. A REPORTING (312) 419-9292

Board's record to this point. M. Doyle,
M. Biedernman, do you want to make this an
exhi bit?

MR BIEDERVAN: | would Iike that, yes.

12
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HEARI NG OFFI CER KNI TTLE: W have marked this
now as Petitioner's No. 1. Just for the record
the Illinois Environnmental Protection Agency did
not have an objection to this, correct?

MR SCHERSCHLI GI:  Correct.

HEARI NG OFFI CER KNI TTLE: And you are
offering this into evidence?

MR Bl EDERVAN:  Yes.

HEARI NG OFFI CER KNI TTLE:  This will be
accepted as Petitioner's No. 1. And you may now
proceed with your case-in-chief.

(Wher eupon docunent so offered
was received in evidence as
Petitioner's Exhibit No. 1.)

MR BIEDERMAN: M. Knittle, | would like to
call ny first witness, and that is M. Carlton
Lowe of the District, who is seated to ny left.

HEARI NG OFFI CER KNI TTLE:  Thank you.

M. Lowe, we are going to have you sworn in by the

court reporter.

L. A REPORTI NG (312) 419-9292

(Wtness duly sworn.)
HEARI NG OFFI CER KNI TTLE: M. Bi eder nan.
CARLTON LOVE,

called as a witness herein on behalf of Heritage

13
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Envi ronnental Services, LLC, having been first
duly sworn, was exam ned and testified as foll ows:
DI RECT EXAM NATI ON

BY MR Bl EDERVAN:

Q Good norning, sir. Wuld you state
your nane for the record, please?

A My nane is Carlton Lowe, L-o0-we.

Q M. Lowe, by whom are you enpl oyed?

A The Metropolitan Water Recl amation
District of Geater Chicago.

Q So that the record is clear on this
point, is it acceptable if |I refer to that entity
as the District throughout this norning?

A Yes, that would be fine.

Q If | refer to it as the District, you
will know who | amreferring to?

A That's correct.

Q Thank you.

Sir, how | ong have you been enpl oyed by

the District?

L. A REPORTING (312) 419-9292

A Approxi mately ten years, since
February 4th, 1991.

Q M. Lowe, what is your current position
with the District?

A My current title is principal assistant

14
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attorney.

Q Coul d you briefly state your
educati onal background for us today?

A | have ny Bachel or's degree from
I1linois Wsleyan University. | have ny juris
doctorate degree from Northwestern University.
And | amlicensed to practice law in the state of
Il1inois.

Q Can you just briefly describe for us
your duties and responsibilities as a District
attorney?

A Well, | amin charge of what we refer
to as the asset nmanagenent section of the rea
estate division of the | aw departnent. M prinary
duties and responsibilities are to supervi se and
oversee the leasing of District real estate to
private parties and nunicipal corporations.

Q Can you give us, M. Lowe, sone

background i nformation regarding the District's

L. A REPORTI NG (312) 419-9292
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hi story and the services that it perforns for the
general public?

A Ckay. Well, the District was created
by the Illinois General Assenbly in 1889, | think

it is, to protect the water quality of Lake
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M chigan. W perforned that responsibility by
treating and managi ng waste water. W cover
approximately -- or our area of responsibility is
approxi mately 850 square nmiles, which is just
about all, but not quite all in Cook County.

W have pretty close to 600 miles of
i ntersecting sewers. W nanage and control the
deep tunnel by which we store and treat waste
water. We own real estate in Fulton County, which
we al so use in conjunction with our corporate
pur poses.

But what we primarily do is to treat
waste water to make sure that the drinking water
quality is not conprom sed in any way.

| should al so add that many years ago
in order to acconplish this purpose, the District
with the assistance of the Arny Corps of Engi neers
dug a very conplicated canal interconnecting

canal s and channel s by which we disperse this

L. A REPORTING (312) 419-9292
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wast e water.

In the process of building those canals
and channel s, we condemmed and acquired nore | and
than was absol utely necessary for the channels.

So in addition to nmanagi ng and controlling the

wast e wat er through the channels, we owned a great
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deal of real estate on both sides of the channel.
The general assenbly authorized the
District in situations where it owned | and and was
not required for its corporate purposes, it could
make that |and available for | ease to private and
public entities pursuant to a specific statute
whi ch set forth how these lands are to be nade
avai | abl e.
So ny section pretty much take cares of
| easi ng lands in accordance with our |easing
st at ut e.

Q Is it fair to say, M. Lowe, then that
the Board's authority is limted in its scope in
connection with the properties that it |eases?

A That is correct.

Q M. Lowe, are you famliar with the
facility located at 15330 Canal Bank Road in

Lenont, |1l inois?

L. A REPORTI NG (312) 419-9292
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A Yes, | am

Q And can you describe for us how you are
famliar with that facility?

A Well, as | indicated before, one of ny
duties and responsibilities is to manage the

| easing of District property to third parties.
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This particular site becane part of ny portfolio
back in the early 1990s when one of the -- an
entity that was occupying District property had
requested that we approve an assignnent of a
lease. So that is howthis particular file first
cane to ny attention

Q Descri be for us the decisions the --

the District's decision to | ease the property to

Herit age

A Ckay, | amnot quite sure when you say
descri be.

Q You indicated in your testinony that

there was a particular entity that approached the
District to assign the lease to the District.

A Yes.

Q Can you give us nore information on
that assignnent and the District's decision in

accepting the assignnent of that |ease?

L. A REPORTING (312) 419-9292
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A Ckay. The particular property in
question, if ny recollection serves ne correctly,
was | eased -- about 65 acres was |eased to an
entity called the Lenont Industrial District back
in the 1960s for a 99-year |ease.

In 1980 the Lenont Industrial District

subl eased approxi mately, | think, about 17 acres
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to Heritage Environmental Services. In the 1990s
we were approached by the | essee, Lenont
Industrial District, as well as the subl essee,
Heritage, about the possibilities of Heritage
entering into direct privy for the occupancy of
that property with the District by the assignnent
or the spinning off that portion of the |easehold
directly to Heritage so they can be in direct
privy with the District.

Q M. Lowe, do you know when the current
| ease expires?

A Yes. It was a 99-year lease, so it
expires in 2060, | think

Q M. Lowe, can you describe for us the
District's understandi ng of the general nature of
the operations at the facility?

A Yes. It is our understanding that

L. A REPORTI NG (312) 419-9292
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Heritage treats and stores hazardous waste
materials at the -- at that particular facility.
Q And what is the basis of your
understanding of Heritage's activity on this
property?
A | guess it is two-fold. It is

i nformati on that has been provided to us by



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Heritage before agreeing to assign the |ease.
Naturally, we rmade sure we were aware what they
were doing at the property. And also we have our
own police departnment and our own real estate

i nvestigator who periodically patrol our |ease
properties.

So based upon information that Heritage
has provi ded us and our own observations, we are
confortable that that is what they do with that
particular site.

Q M. Lowe, are you personally famliar

with the | ease that expires in approximately 2060?

A Yes, | am

Q And you have revi ewed a copy of that
| ease?

A Yes.

Q Ckay. Did you bring a copy of that

L. A REPORTI NG (312) 419-9292

| ease with you today?

A Yes, | did.
Q I would Iike to mark this as the second
exhi bit.

MR BI EDERMAN.  For the record we have
identified Petitioner's No. 2 docunent.
BY MR Bl EDERVAN:

Q M. Lowe, would you take a | ook at that

20
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docunent ?

A Ckay.

Q Are you famliar with that docunent?
A Yes, | am

Q And what is that docunent, sir?

A This is the agreenent by which the

assi gnnent and assunption of |ease was nmade to

Heritage
Q Is the |l ease attached to that docunent?
A Yes. The underlying |ease is attached.
Q And you are famliar with both of those

docunents that have been identified as
Petitioner's Exhibit No. 2?

A Yes.

Q I's it your understandi ng and opi ni on

that the lease that currently exi sted between the

L. A REPORTING (312) 419-9292

District and Heritage requires that Heritage

operate its facility in a manner that conplies

with all applicable environnental |aws and

st at ut es?
A That's correct.
Q And | believe, M. Lowe, that you

testified that the District understands that the

facility that Heritage operates at the facility is

21
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a facility that is regul ated under the Resource

Conservation Recovery Act; is that correct?

A That is correct.
Q And as an operator of a facility under
t he Resource Conservation Recovery Act -- and |

will also refer to that statute as the RCRA
statute. So when | refer to that statute as RCRA,
you Wi Il understand the statute that | am
referring to?

A Yes.

Q And it is the District's understanding
as an operator under the RCRA statute that it
possesses a part A and a part B pernmit for that
facility; is that correct?

A That is correct.

Q Let nme ask you, does the District own

L. A REPORTI NG (312) 419-9292
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ot her properties other than the property that we
have been di scussing | ocated at Canal Bank Road
upon which a RCRA pernmitted facility is |ocated?

A Vel l, we own several thousand acres of
real estate, several hundred |leases. But this is
the only RCRA facility on District property.

Q Thank you. Could you describe for ne,
M. Lowe, the District's involvenent with the

activities or operations of Heritage at this
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facility?

A Well, naturally, as the owner of the
property, the District has an intense interest in
being certain that its tenant is in conpliance
with its lease terns. And so, therefore, we have
our own police department who periodically patrol
the site. W have a real estate investigator who
goes out to the site to see if there -- observe
anything that would be in violation of the |ease.
And naturally what would violate the | aw woul d
violate the | ease.

But our role is to just nmake sure that
there are, in fact, no violations of the |ease
agr eenent .

Q kay. Is it fair to say that the

L. A REPORTING (312) 419-9292

District has not in the past becone involved in
t he day-to-day operations of the Heritage facility
froma RCRA perspective?

A No, we have not.

Q Thank you.

Can you describe for me, M. Lowe, the

steps Heritage has taken to ensure the District
that the District is nade aware of the nature and

operation of the facility that is |ocated at the

23
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site?

A Well, first of all, you know, Heritage
has the ability and in the past has been engaged
in direct discussions with the District at any
time on many issues. W are provided with any
public notices that are required for the facility,
any changes in the operations, the | ease
requirenents. |If there are any problens or any
i ssues, any spills or any rel eases, we are to be
provided that information i mmediately.

So we do have a nmechanismin place
where -- that Heritage at any tine in any way can
contact the District, and we do insist that they
keep us apprised as to what is taking place of any

changes at that facility.

L. A REPORTI NG (312) 419-9292
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Q Is it fair to say, M. Lowe, that the
District is well advised of the nature of the
operations that are being conducted at the
facility?

A W take -- again we -- the District
takes the position that it has a responsibility to
the public to nmanage its land efficiently and
consistently. So we do take great pride in being
aggressive and being aware of what is going on in

the property, not only Heritage, but any situation



11

12

13

14

15

16

17

18

19

20

21

22

23

24

10

where we lease land to a third party.

Q M. Lowe, is it fair to say that the
District understands the nature of liability that
is inposed by the RCRA statute?

A Absol utely, maybe not happy about it,
but we do understand that we are, as a | and owner
-- the District is jointly and severally liable
for the acts and operations of the Heritage
facility, no question about it. W nmade it very
clear to our Board of Conmmi ssioners that the | aw
i mposes that liability, yes. So we are aware of
t hat .

Q M. Lowe, you are famliar with the

certification that appears in the regul ations that

L. A REPORTING (312) 419-9292

were referred to earlier by Ms. Doyle. You are
famliar with that certification; is that correct?
A Yes, | am
Q And that certification has been the
topi ¢ of numerous discussions with you and nysel f
and with representatives of the Illinois
Envi ronnental Protection Agency; is that correct?
A That is very true
Q Ckay. And | notice, M. Lowe, that you

have a copy of that certification in front of you
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11

today; is that correct?

A That is true.

Q And that is the certification that
appears in the regul ations that have been referred
to today; is that correct?

A That is ny understanding, yes.

Q Wul d you object if we identify that as
an exhibit for the record?

A No, not at all.

HEARI NG OFFI CER KNI TTLE:  This is
Petitioner's No. 3, M. Biedernan.

MR Bl EDERVAN:  And | apol ogi ze, | don't have
an extra copy, but | think it is a document that

you will both recognize.

L. A REPORTI NG (312) 419-9292

MR SCHERSCHLIGI: M. Biederman, is this
used for denonstrative purposes, evidentiary?

MR BIEDERMAN: | would like to admit it into
evidence. | would like M. Lowe to testify from
this docunment and refer to this docunent.

MR, SCHERSCHLI GTI: Well, | guess it nmay be
premature, but, | nean, | would prefer that we
just stipulate to the language in the regul ation
That has verbatimthe certification |anguage that
is at issue here. And, you know, | don't know

what ki nd of foundation you are prepared to |ay

26



12

13

14

15

16

17

18

19

20

21

22

23

24

10

11

for this, but | do notice that it has been
nodi fied. There are markings onit. It is -- so
we woul d probably be inclined to object if it were
offered into the record. It is hearsay.
There are -- | guess it is not clear to

t he Agency for what purpose the exhibit is being
of fered, but that may becone nore clear as
M. Biederman attenpts to lay foundation for it.

MR BIEDERVMAN: | would like to state that |
believe that this docunment has previously --
wi t hout any notations that have been nade on the
docunent has been previously stipulated to and has

been entered into the record as part of the

L. A REPORTING (312) 419-9292

docunents that are attached to our petition

M5. DOYLE: | don't know if that is true

MR SCHERSCHLIGI: If that is the case, then
I would prefer that you just refer to the already
proffered exhibit as opposed to marking this as a
separate exhibit, knowing that it has been
nodi fi ed and marked on.

MS. DOYLE: Exhibit Ato our petition is the
statute at issue here, if you just want to stick
with that.

MR BI EDERMAN.  That is fine.

27
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MR, SCHERSCHLI GI:  Thank you.

MR BIEDERMAN. | can also refer -- just off
the record.

HEARI NG OFFI CER KNI TTLE: Of the record.

(Di scussion had off the
record.)

HEARI NG OFFI CER KNI TTLE:  On the record.

BY MR Bl EDERVAN:

Q M. Lowe, | would |ike you to turn your
attention to page 6 of the petitioner's petition
for adjusted standard, in particular the
certification | anguage that appears on that page.

A Ckay.

L. A REPORTING (312) 419-9292

Q You are famliar with the certification
| anguage that appears on page 67
A Yes, | am
Q Has the District ever executed the
certification in its exact formas it appears on
t hat page?
A Not to ny know edge, no.
Q Thank you.
Are you aware that the District has, in
fact, executed alternative certification |anguage?
Yes.

Q Ckay. Can you explain your

28
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understanding of the alternative certification
| anguage that the Board has executed?
MR, SCHERSCHLI GTI: (bj ection to rel evance. |

think the adjusted standard as bei ng proffered

here is clear fromthe petition. And any | anguage

or lax language or ultinmate | anguage that may have

been accepted in the past really is not rel evant
for purposes of these proceedings.
HEARI NG OFFI CER KNI TTLE: M. Bi eder man?
MR BIEDERVMAN: | would state that the
history of this facility, this facility's

conpliance with applicable regulations, the

L. A REPORTI NG (312) 419-9292

certifications that the District has nmade in the
past are clearly relevant to each of the four
factors that the petitioner is required to prove.
In particular, one of the factors that
we intend to prove is that the existence of the
factors that exists justifies an adjusted
standard. Relevant to that is the conpliance
history of the facility. W intend to prove that
we have operated under an alternative
certification and that our operation under that
alternative certification has not caused any

detrinental health effects.
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I would refer to the four factors that
are required for us to prove our petition. ne of
those factors is that the requested standard will
not result in environmental or health effects
substantially and significantly nor adverse than
the ef fects considered by the Board in adopting
the rule of general applicability.

| think that it is very relevant what
conditions this facility has been operating under
in the past, and | would like to continue this
line of questioning.

MR SCHERSCHLI GT: | amsorry, if | may

L. A REPORTING (312) 419-9292

30

respond?

HEARI NG OFFI CER KNI TTLE:  Sure.

MR, SCHERSCHLI GT:  Previously executed
certification | anguage has absolutely nothing to
do with present or past conpliance of the
petitioner. | mght note that the petitioner in
this case is Heritage Environnental, not MARD,

And in terns of being consistent with
any applicable federal |aw, that has absolutely
nothing to do with what MARD nmay have signed in
the past. The question is is the certification
| anguage in this petition, is the evidence at this

hearing going to neet that level of justification
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for that certification |anguage. And what was
prof fered or executed in the past has no rel evance
what soever .

MR, Bl EDERVAN.  May | respond?

HEARI NG OFFI CER KNI TTLE:  Yes.

MR, BIEDERVMAN:. | view our obligation here in
this petition for adjusted standard to be greater
than sinply conpliance with federal law. As |
i ndi cated, | believe one of our -- the
requi renents that we nmust prove is that if the

Board grants this adjusted standard, that it wll

L. A REPORTI NG (312) 419-9292

not result in any environnmental health effects
that are substantially and significantly nore
adverse than the effects considered by the Board.

I think that the proof will show, the
evidence will show that Heritage has been
operating under the co-permttee alternative
certification and that there is no |ikelihood or
no possibility that sinply continuing an alternate
certification would affect the conpliance history,
the conpliance nature of that facility or inpact
in any way environnmental or health effects of that
facility.

HEARI NG OFFI CER KNI TTLE:  Anyt hi ng further
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M. Scherschligt?

MR SCHERSCHLIGI: This is not a retroactive
adj usted standard. Wat they have been operating
under as far as certification |anguage may be the
subj ect of dispute, | don't know. But it doesn't
nmake any difference what they have been operating
under. Wiat is relevant is what they are
proposing to be operating under fromthe point in
time if and when the Board adopts the adjusted
standard and into the future.

You know, if the agency in the past has

L. A REPORTING (312) 419-9292

accepted alternate certification | anguage, then
that would clearly be error on the part of the
agency. And the fact that the agency nay have
erred in the past does not nean that it should
perpetuate its error. | think the Board has made
that clear in State Bank of Whittington

MR Bl EDERVAN:  The purpose of the evidence
concerning certifications that may have been
executed in the past is not to point out any
error. The sol e purpose and rel evancy of those
certifications is just sinply to prove that
operation under an alternative certification in
the future will not have any adverse effects on

t he environnent or health.
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MR SCHERSCHLI GT: \Well, then let's -- | am
sorry.

MR, BIEDERVMAN. If the agency is willing to
stipulate to that fact, | would be willing to
strike fromthe record -- | want to think about
this for a mnute. Can we go off the record for a
m nut e?

HEARI NG OFFI CER KNI TTLE:  Yes.

(Di scussion had off the

record.)

L. A REPORTI NG (312) 419-9292

HEARI NG OFFI CER KNI TTLE: We are back on the
record after a short discussion off the record
still debating -- well, we have had an objection
by M. Scherschligt. W haven't actually had this
exhibit offered into evidence at this point. This
all by might be alittle premature.

M. Biedernman, are you planning on
i ntroducing this into evidence?

MR BIEDERMAN: This is in evidence, this --
the certification that we have been di scussing.

HEARI NG OFFI CER KNI TTLE:  So,

M. Scherschligt, what are you objecting to
exactly?

MR SCHERSCHLI GT: Wat nunber is that,
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M. Bi eder man?

MS. DOYLE: It is Exhibit B

MR SCHERSCHLIGI: Plaintiff's exhibit --

MR BIEDERVAN: | amreferring directly to
the certification | anguage as it appears in the
regul ati on.

MR, SCHERSCHLI GI: As long as M. Biederman
is referring to the certification | anguage in the
petition and not the single page that was narked

as an exhibit, I have no objection to him

L. A REPORTING (312) 419-9292

referring to that.

HEARI NG OFFI CER KNI TTLE: Al right.

MR, SCHERSCHLI GTI: But ny objection was to
M. Biedernman referring to certification | anguage
that the Agency nay have accepted in the past. |
obj ect on the basis of relevance. | object on the
basis of it assunes facts not evidence. And
obj ect on the basis of it being hearsay. Because
there is absolutely nothing to denonstrate what
that is.

HEARI NG OFFI CER KNI TTLE: Ckay. And we have
had extensive discussion on this. And,
M. Biederman, | will allow you one |ast response
then we are going to rule on it and get noving.

MR BIEDERMAN: | want to nmake sure that | am
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very clear on the line of testinmony that we are
addressing here. The certification | have been
addressing with the witness, M. Lowe, is the
certification as it appears on page 6 of our
petition. | have asked M. Lowe if alternative
| anguage has been executed on behal f of the
District. And | believe that M. Lowe testified
that, yes, in fact, alternate | anguage has been

executed. | am nmaking no offer of proof as to

L. A REPORTI NG (312) 419-9292

whet her that certification -- that |anguage was
approved by the | EPA

MR SCHERSCHLI GT: | object to hearsay then
Produce it. |If there has been past certification
| anguage, lay the foundation and produce it. But
for M. Lowe to testify what that was or if it
even occurred is hearsay and, not to nmention
irrelevant and assunes facts not in evidence.

HEARI NG OFFI CER KNI TTLE: Let me junp in.
am not so concerned about the hearsay at this
point, but I don't see howit is relevant,
M. Bi eder man.

MR BIEDERVAN: | would like to point out
that the alternate certification that has been

executed on behalf of the District is, in fact,
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part of our evidentiary record and it appears in
our petition as the last page of Exhibit B. So
believe that this certification | anguage is, in
fact, part of this record. Again, | --

HEARI NG OFFI CER KNI TTLE: A rel evant part of
the record? That is what | am concerned about.

MR, Bl EDERVAN:.  Yes, absol utely.

HEARI NG OFFI CER KNI TTLE:  Tell me why it is

rel evant.

L. A REPORTING (312) 419-9292
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MR BIEDERVAN: It is relevant because it
speaks to the condition under which the facility
has operated in the past. It has operated in the
past under an alternate certification executed by
the District. And | believe that there is no
evi dence to suggest that if the facility were to
continue operating under an alternate
certification that it would not have any adverse
effects on the conpliance record of the facility
or environnental or health effects of the
facility.

| believe that is relevant and
i mportant because | believe and | understand one
of the requirenents that we nmust prove is that the
exi stence of the factors that are different

justified an adjusted standard.
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MR SCHERSCHLI GT: It is prospective. It is
not retroactive relief. There has been no
foundation laid for anything that may al ready
exist in that exhibit. To the extent you want to
try and lay foundation and introduce it sonmewhere
down the line, that is fine. But this is not
about retroactive relief. This is about is this

certification | anguage proposed in the petition

L. A REPORTING (312) 419-9292

does it satisfy the level of justification. And
any past certification | anguage should not justify
or validate the certification |anguage that is
bei ng proposed.

HEARI NG OFFI CER KNI TTLE: | amgoing to
overrul e the objection, M. Scherschligt. | think
that at least it is potentially relevant to
whet her there is going to be a health or safety
i ssue down the road based on past performance. |
amgoing allowit in, but | amnot going to allow
a lot of questions along this line. Because | do
agree with M. Scherschligt that it is prospective
relief you are speaking of here. Al though I think
it is at |least tenuously relevant, | amnot so
sure that | want to go too far into it

MR BIEDERVMAN.  And | would agree. In fact,
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the evidence that | want in the record | think is
now conplete and | am prepared to nove on.

MR SCHERSCHLI GT: And, M. Hearing Oficer,
if I may just reserve ny right to -- first of all,
| guess | would just ask for your ruling on ny
obj ection for lack of foundation for this
alternate certification |anguage that

M. Biedernman is referring to in the exhibit. And

L. A REPORTI NG (312) 419-9292

secondly, | would also reserve ny right to object
at a later tine as well.

HEARI NG OFFI CER KNI TTLE: M. Scherschligt, |
t hi nk, though, the |anguage he is referring to is
part of the petition, correct? See, he is no
longer referring to -- at least it is ny
understanding that this is no longer Petitioner's
Exhibit 3 --

MR BI EDERMAN: That's correct.

HEARI NG OFFI CER KNI TTLE: -- fromthe hearing
he is referring to.

MR BIEDERMAN: That's correct.

HEARI NG OFFI CER KNI TTLE: He is referring to
an exhibit that is attached to the petition filed
before the Board in this case.

VR Bl EDERVAN:  Correct.

MR SCHERSCHLI GT: To the extent that he just
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wants to point out that that page exists in the
exhibit, | guess | don't have a problemw th that.
Then | woul d question for what purpose are you
of fering that?

HEARI NG OFFI CER KNI TTLE: M. Bi edernan, you

are not offering that to ny understanding at all,

are you?
L. A REPORTING (312) 419-9292
39
MR Bl EDERVAN.  Well, | want to be very
clear. | don't believe that there is a need to

offer this into evidence because | believe that
the certification | anguage that has been executed
is part of the evidentiary record.
| was just sinply asking this w tness

if he was famliar with the fact that alternative
certification | anguage had been executed on behal f
of the District in the past. | believe that the
W tness, M. Lowe, responded in the affirmative
and said that he was famliar.

HEARI NG OFFI CER KNI TTLE: Okay. To the
extent that that is the only question,
M. Scherschligt, | don't see that any foundation
woul d - -

MR SCHERSCHLI GT: W will stipulate that

there is a page in that exhibit that refers to
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some other certification | anguage is what is being
offered in this case.

HEARI NG OFFI CER KNI TTLE:  Suffi ci ent,
M. Bi eder man?

MR Bl EDERVAN:  Absol utely.

HEARI NG OFFI CER KNI TTLE: M. Scherschligt?

MR SCHERSCHLI GT: That is fine.

L. A REPORTI NG (312) 419-9292
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HEARI NG OFFI CER KNI TTLE: Let's nove on.

MR Bl EDERVAN:  Thank you.

If I could have one nonent here.

HEARI NG OFFI CER KNI TTLE: Do you need to go
off the record?

MR. Bl EDERVAN:  No.

BY MR Bl EDERVAN:

Q M. Lowe, let me direct your attention
now to page 14 of the petitioner's petition for
an adjusted standard, and in particular | wll
refer your attention to the proposed alternative

certification | anguage that appears on that page.

A Ckay.

Q Are you famliar with that |anguage,
sir?

A Yes.

Q I's it your understanding that the

District is willing to execute such | anguage?
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A That is correct.

Q Tell nme what your invol venent has been
with respect to this |anguage. There has been
nuner ous di scussi ons between you and | on this
| anguage. And just give ne a little of the

hi story and your involvenent in this alternative

L. A REPORTING (312) 419-9292
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certification.

A VWell, as | indicated earlier --

MR, SCHERSCHLI GT: (bj ection, overly vague
and -- overly vague. Could you please be a little
nore specific?

MR BIEDERMAN: | would ask the witness if he
under st ands t he question

THE WTNESS: | think | understand the
questi on.

MR, SCHERSCHLI GI: Could we read the question
back?

HEARI NG OFFI CER KNI TTLE: Do you want to read
it back, please?

(Record read as requested.)
BY MR Bl EDERVAN:
Q Sir, do you understand the question

that | have posed?
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Q Can you answer that question?

HEARI NG OFFI CER KNI TTLE:  You can answer t hat
guestion. Can you answer his question?

THE WTNESS: Yes, | think I can

HEARI NG OFFI CER KNI TTLE: M. Scherschligt,

do you have an objection?

L. A REPORTI NG (312) 419-9292
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MR SCHERSCHLIGT: | will withdraw the
obj ection based on the answer.

THE WTNESS: M involvenent with respect to
t he | anguage that has been pointed out is that
when matters conme into the District that requires
the signature of the corporate authorities for the
District, which is the general superintendent, it
cones to the |law departnent to review and approve
that | anguage before it is submtted for execution
by the general superintendent.

The original certification |anguage is
the | aw departnent's point of viewthat the
general superintendent cannot execute that
| anguage because it requires the District to
attest to facts which are not, in fact, true, that
is that the District did not direct and supervise
the preparation of the application. And it is our
position that the District cannot -- it is a

public -- the District is a governnmental entity.
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It cannot go into Heritage and directly supervise
the preparation of that application

W have advised Heritage of that and
have indicated that we have no difficulty in

certifying to |l anguage that is true and, in fact,

L. A REPORTING (312) 419-9292

correct, but we cannot certify or reconmend to the
general superintendent to certify |language that is
fal se.

So that resulted in sone di scussion
with Heritage and M. Biederman as to how we can
satisfy the purpose of the certification
provisions in a nmanner that allows the District to
attest truthfully and allow it to do so in a way
where it does not exceed its authority.

BY MR Bl EDERVAN:

Q M. Lowe, is it your testinony today
that the certification that appears on page 14 of
the petitioner's petition for an adjusted
standard, that that certification is within the
authority of the District to execute?

A Yes. W have carefully reviewed that
| anguage, and it is our opinion that we can
reconmend the general superintendent execute that

| anguage, that's correct, or certify to that
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| anguage.

Q M. Lowe, is the District attenpting in
any way to distance itself fromits obligations
under RCRA by seeking to execute the alternative

certification | anguage that appears on page 14?

L. A REPORTI NG (312) 419-9292
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A No, absolutely not. The District's --
the District's goal it two-fold: One that it nust
operate within its statutory authority, and, two,
whatever it is that is certified to nust be true
or fact. Those are the only two objectives.

Q And you believe that those objectives
are acconplished with this alternative
certification | anguage?

A That is correct.

Q M. Lowe, does the District remain
willing to work with the Board and/or the | EPA
and/or Heritage in alternative certification
| anguage that is acceptable to all parties and
neets the needs and goals of the District?

A Yes. | think we have been very clear
on that point throughout the process.

MR Bl EDERVMAN.  Thank you. Could | have just
one mi nute?

HEARI NG OFFI CER KNI TTLE:  Yes.

MR Bl EDERVAN: | have no further questions



21

22

23

24

10

11

12

13

14

15

16

17

18

19

20

on direct and reserve ny right to redirect at the
conpl etion of the cross.
HEARI NG OFFI CER KNI TTLE: M. Scherschligt or

M. Q@rnik, do you have cross?

L. A REPORTI NG (312) 419-9292
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MR GURNI K Yes.

CROSS- EXAM NATI ON
BY MR SCHERSCHLI GT:

Q M. Lowe, you have testified that MARD
does not have the authority to sign the permt
application?

A No, | haven't testified to that. Wat
| have attenpted to testify to is that we do not
have the authority to certify the |anguage as it
appears on page 4 of the petition.

Q The District has filed permt
applications in the past with the Illinois EPA on
unrel ated matters, hasn't it?

MR, Bl EDERVMAN.  (ojection. It addresses
evidence that is not inthe record. It is also
outsi de the scope of the direct exam nation.

HEARI NG OFFI CER KNI TTLE:  Overrul ed.

BY MR SCHERSCHLI GT:
Q Have you filed pernmit applications in

t he past?
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A Yes. It is ny understanding that the
District has.
Q And t hey have signed those permt

applications, have they not?

L. A REPORTING (312) 419-9292

A They have a clear distinction, though
Q But have they signed those permt
appl i cations?
A Sur e.
Q Those pernit applications also contain
certification | anguage?
A Sure. But the question is sort of
m sl eadi ng, though. Those are --
Q Your counsel will have the opportunity

to ask you any redirect.

A Ckay.
Q You have testified that other than
assurances or -- verbal or witten assurances that

you nmay receive fromHeritage and police patrols,
are there any other nmeasures that the District
undertakes in ascertaining conpliance with
Heritage's permt or any other environnmental |aws
or regul ati ons?

A When Heritage nakes application for
nodi fications or new pernits, we do have those

docunments reviewed by the District's research and
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devel opnent depart nent.
Q And do they have expertise in the

contents or the proposals in those pernit

L. A REPORTI NG (312) 419-9292

appl i cations?

A | would say that they -- yes, they
review them So | would assunme that there is sone
| evel of expertise.

Q So they provide sonme oversight to the
permt application process?

MR, Bl EDERVMAN.  (ojection. That assumnes
facts not in evidence and --

MR SCHERSCHLI GT: | am aski ng him

MR BIEDERVAN: If | can finish ny objection

HEARI NG OFFI CER KNI TTLE:  You can fini sh your
obj ecti on.

MR. BIEDERMAN:  And | think it
m scharacterizes the witness's testinony.

HEARI NG OFFI CER KNI TTLE: M. Scherschligt?

MR SCHERSCHLI GT: | asked if they provide
any oversight to the application permt process.

I am asking for evidence to that effect.

HEARI NG OFFI CER KNITTLE: | will allow the

guestion to stand.

If you can answer, sir.

a7
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THE WTNESS: Wen a docunent is submtted by
Heritage for the District's execution, we do

revi ew t hose docunents. That is correct.

L. A REPORTING (312) 419-9292
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BY MR SCHERSCHLI GT:

Q VWhat terns of conpliance neasures does
the District undertake in making sure that the
| essee, Heritage, is in conpliance with its
permits and with the environnental |aws and
regul ati ons?

A What we don't do is that -- let nme tell
you what we do do. And what we do do is what |
indicated earlier. W patrol the property both
wi th our police departnment and our real estate
i nvestigation staff. W pay attention to any
docunents that are submtted by Heritage and have
them revi ewed by our technical people. W pay
attention to public notices that are subnmitted.
W do what we think the |andlord would ordinarily
do. W don't get into the Heritage day-to-day
operations.

Q Are your police officers experts in
environnental |aws and environnental conpliance?

A Absol utely not.

Q So they wouldn't really know if that

facility were operating in the confines of its



23

24

10

11

12

13

14

15

16

17

18

19

20

21

22

permits or the law and regul ations; is that
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49
A That is true.
Q Now, the certification |anguage --
first of all, it is true that MARD is not a party

to this action; is that correct?

A That's correct.

Q But MARD, you woul d agree, does have a
vested interest in the outcome of this action?

MR, Bl EDERVAN.  (ojection to the formof the
guesti on.
BY MR SCHERSCHLI GT:

Q Does MARD have a vested interest in the
out cone of this action?

MR, BI EDERVAN: | woul d renew ny obj ecti on.

THE WTNESS: | amnot sure --

HEARI NG OFFI CER KNI TTLE: Let me rul e.
have got to overrule. | think this goes to
credibility on cross-exam nation

MR Bl EDERVAN: M/ obj ection spoke to the
i ssue of -- could you read the question back
pl ease?

HEARI NG OFFI CER KNI TTLE: Hold on. Ask ne to

ask her to read the question back. | don't want
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wWlly-nilly.

L. A REPORTING (312) 419-9292

Wul d you like me to ask her?

MR Bl EDERVAN:  Yes.

HEARI NG OFFI CER KNI TTLE: Coul d you read the
questi on back?

(Record read as requested.)

MR BI EDERVAN:  And | just want to clarify
for the record that ny objection was as to formin
that | don't know what a vested interest is. |If
the -- if that is clear in the record, that is
what ny obj ection speaks to.

HEARI NG OFFI CER KNI TTLE: M. Scherschligt?

MR, SCHERSCHLI GI: |If the Board were to grant
the adjusted standard or the alternate
certification, then presumably that woul d be for
the District's benefit. And that is really what
t he purpose of nmy question is, to elicit whether
or not this is really for MARD s benefit.

HEARI NG OFFI CER KNI TTLE: Do you have an
objection to that question?

MR Bl EDERVAN.  Again, | would renew ny
objection as to form

HEARI NG OFFI CER KNI TTLE: Ckay, | amgoing to

overrul e that.

50
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THE WTNESS: GCkay. W perceive it as
providing no benefit at all to the District. CQur
position is sinply this, that the |anguage that we
certified to nust, in fact, be true. W don't
perceive it as providing us a benefit or harm or
any ot her way.

BY MR SCHERSCHLI GT:

Q Forgive ne, it is to alleviate the
District's concerns, would that be a fair
st at enent ?

A No. It is to make sure the District
can certify truthfully and legally to a statenent.

It is not an issue of concern

Q So it benefits the District to that
end?

A W don't refer to it as benefiting the
District. If, in fact, your position is that

conpliance with the law or testifying truthfully
is beneficial to the District, yes, in that sense
it benefits the District. |If your suggestion is
that we sonehow derive sone other types of
benefits, absolutely not.

Q The former was what | was getting it
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and you have answered ny question. Thank you.
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| would like to go over the
certification |anguage in the petition on page 14
of the petitioner's petition for adjusted
standard. There is no reference in that |anguage,
is there, to certifying under penalty of |aw or
penalty of purgery; isn't that correct?

A That's correct.

Q And there is no | anguage in there
with respect to any acknow edgnment of joint and
several liability on the part of MARD, isn't that
correct?

A No, but neither is there any such
| anguage - -

MR, SCHERSCHLI GI: M. Hearing Oficer, |
woul d ask that you instruct the witness to answer
t he question that has been asked. And if his
attorney wants to elaborate at a later tine, that
is his right.

HEARI NG OFFI CER KNI TTLE: Sir, if you could
try to refrain from addi ng additional information
than what is asked.

THE W TNESS: Ckay.

HEARI NG OFFI CER KNI TTLE: | would direct you

to do so.
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THE W TNESS: Ckay.
BY MR SCHERSCHLI GT:

Q And, M. Lowe, there is no
acknow edgenent of any joint responsibility for
conpliance of the facility, is there?

A In the statement itself, no.

Q And there is no assertion that there
has been due diligence or good faith with respect
to the truth of the contents of the permt
application; isn't that correct?

A Ch, | think that is fairly clearly
i mpli ed.

Q Howis it inplied, sir?

A You are certifying that it was prepared
by a professional engineer.

Q So you woul d submit that --

A You are certifying that you have
confirmed with the operator. You are certifying
that it is to the best of your know edge that it
is true. Surely that inplies that.

Q But there is no reference to due
diligence, is there?

MR Bl EDERVAN:  Obj ection, argunentative.

HEARI NG OFFI CER KNI TTLE: M. Scherschligt?
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MR SCHERSCHLIGT: | can ask it in a
different tone if that would help.
BY MR SCHERSCHLI GT:

Q Is there any reference to due diligence
in that proposed certification | anguage?

A The | anguage surely sets forth a
process of due diligence. It does not use the
wor ds due diligence

Q Thank you. That was ny question

Are you famliar with the NNnth Grcuit
Court of Appeals opinion that the petitioner has
attached as an exhibit to its petition for
adj usted st andard?

A | have read it, but | wouldn't say I am
famliar with it, no.

Q Do you acknow edge that Congress and
the U S. EPA felt that there was a policy
obj ective that owners share in the responsibility
for conpliance at a particular facility?

MR, BI EDERVAN. ojection. It is outside the
scope of direct. It also assunes facts that are
not in evidence.

MR, SCHERSCHLI GI: It goes to the question of

whether it is consistent with federal |aw
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MR BI EDERVMAN.  Again, it was --

MR, SCHERSCHLI GI: Petitioner is asserting
that this petition is consistent with federal |aw
And as part of the petition, they have attached a
Ninth Grcuit Court of Appeals opinion that goes
to conpliance.

MR Bl EDERVAN: Does it go to conpliance or
does it go to the issue of the nature and extent
of federal law? Again, | believe it is outside
the scope of direct.

HEARI NG OFFI CER KNI TTLE: | amgoing to
sustain the objection. | don't think we covered
this in direct exami nation.

MR SCHERSCHLI GT: | think he asked hi m about
conpliance, past and present conpliance in the
facility. And | would limt any question and
offer it only to the extent that it goes to
conpliance at the facility -- present conpliance
at the facility.

HEARI NG OFFI CER KNI TTLE: But the question
about the attached case, M. Scherschligt?

MR SCHERSCHLI GT: | guess ny question is
does MARD acknow edge that it has joint

responsibility for conpliance at the facility.
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HEARI NG OFFI CER KNI TTLE: | will allow that
guestion to stand.

THE WTNESS: W are very nuch aware that
they are jointly and severally liable.

BY MR SCHERSCHLI GT:

Q But are you also aware that you are
jointly and severally responsible for conpliance?

MR Bl EDERVAN.  Objection. It calls for a
| egal concl usi on.

MR SCHERSCHLI GT: | will rephrase.

HEARI NG OFFI CER KNI TTLE: M. Scherschligt?

MR SCHERSCHLI GT: | will rephrase.

BY MR SCHERSCHLI GT:

Q I will just ask it this way. Does the
District viewitself as being jointly responsible
for conpliance at the facility? | won't ask what
the law requires. | will ask does the District
view itself as being jointly responsible for
conpliance neasures at the facility?

A The District views itself as jointly
and severally liable for any failures of the
facility to conply with the law, sure

Q So if the aw were that you were

jointly responsible for conpliance itself, you

L. A REPORTING (312) 419-9292
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woul d di spute that?

MR BIEDERVMAN. | amgoing to object to
the --

THE WTNESS: | think I am answering your
guestion. Wen you say jointly responsible, | am
not really sure what -- what | amcertain of is
that we are jointly and severally Iliable. | am

not sure what you nmean when you say jointly
responsi bl e.
BY MR SCHERSCHLI GT:

Q | appreciate that. And that was one of
nmy ot her questions, whether you acknow edge j oi nt
and several liability, and | think you al ready
have.

But even before we get to the issue of
liability, in the event of a violation, do you
al so acknow edge that you are jointly -- that the
District is jointly responsible for the conpliance
activities at that facility for making sure that
it does stay in conpliance?

MR Bl EDERVAN: | woul d object to the
question. | believe it calls for a lega
concl usi on.

MR SCHERSCHLI GT: It asks whet her the

L. A REPORTI NG (312) 419-9292
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District recognizes a joint responsibility, not
what the law requires. | sinply want to know do
t hey recogni ze that, do they subscribe to that?

HEARI NG OFFI CER KNI TTLE: | will overrule the
obj ecti on.

THE WTNESS: Do we subscribe to what?

BY MR SCHERSCHLI GT:

Q Do you subscribe to the policy that
MARD is jointly responsible for conpliance at that
facility?

A And | am not answering your question
when | say we are jointly and severally liable?

Q | don't want to know what you vi ew your
liability. | want to know if you view it your
responsibility to nake sure that that facility is
in conpliance?

MR, BIEDERVMAN. | amgoing to again object to
this question. It is vague. It has been asked
and answer ed.

MR SCHERSCHLI GT: It has not been asked and
answer ed.

MR, BIEDERVMAN. And it calls for a |egal
concl usi on.

MR SCHERSCHLIGI: It is not vague. It is

L. A REPORTING (312) 419-9292
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right out of the attachnent to the petitioner's
petition. They attach a copy of the Ninth
District Court of Appeals in their petition.

HEARI NG OFFI CER KNI TTLE: | think there is a
difference in the two questions. | would like to
hear the wi tness answer it once.

Do you need the question read back,

sir?

THE WTNESS: No. | need -- when you say
joint --

MR, SCHERSCHLIGI: | wll rephrase the
questi on.

THE WTNESS: Are you saying responsible to
nmaki ng sure on a day-to-day basis that the
facility is properly staffed, that we are
responsi bl e for checki ng whenever any particul ar
barrel or hazardous waste facility comes into the
facility?

BY MR SCHERSCHLI GT:

Q I will rephrase the question, M. Lowe.
Do you acknow edge a responsibility to provide
supervision in any fashion to nake sure that that
facility is operating in accordance with the | aw

and its permts?

L. A REPORTING (312) 419-9292
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MR, BIEDERVMAN. | amgoing to object to the
formof the question. Again, | think it assunes
facts not evidence and it is outside the scope of
the direct.

HEARI NG OFFI CER KNI TTLE:  Yes, your objection
is noted for the record, but I will allowthe
question to go forward.

To the best of your ability, sir.

THE WTNESS: What | evel of responsibility?
BY MR SCHERSCHLI GT:

Q Any responsibility?

A Are we responsible for failures of
the facility, yes, we are. Are we responsible to
nmake sure that each and every day the facility is
properly staffed, we take a position that is not
our responsibility. Are we responsible on each
and every day to check each drumthat cones into
the site, we don't view that as our
responsi bility.

Q I f you becone aware of a violation at
the facility, do you feel that the District has an
obligation to correct that violation?

A W take a position, absolutely, that

any violation should be corrected. Qur first

L. A REPORTI NG (312) 419-9292
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position is that Heritage should correct it. But

if Heritage does not imediately do it,

absol utely.

Q VWhat neasures do you undertake to find

out whether or not the facility is, in fact, in
conpl i ance, other than police patrols and verba
assurances or witten assurances that you may
receive fromHeritage?

MR Bl EDERVAN:  Obj ection, asked and
answer ed.

HEARI NG OFFI CER KNI TTLE: M. Scherschligt,
have you asked and answered this?

MR SCHERSCHLIGI: | don't think he has

answered the question | just asked him

HEARI NG OFFI CER KNI TTLE: | don't recall this

question, M. Biederman. But | will adnmt that
may not have an entirely accurate recollection
nyself at this point.
I will allowthis question to stand.

THE WTNESS: | amsorry, Bob, what was the
guesti on agai n?

MR, SCHERSCHLI GTI: Can we repeat it back?

HEARI NG OFFI CER KNI TTLE:  Yes.

(Record read as requested.)

L. A REPORTING (312) 419-9292
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THE WTNESS: That is pretty nuch it.
BY MR SCHERSCHLI GT:

Q Does the District go on-site and
conduct any periodic inspections of the facility
to ascertain conpliance with the | ease agreenent,
the permt or any other environnmental |aws and
regul ati ons?

A No, we do not.

Q Does the | ease give MARD the right to
enter the property?

A It is my understanding that it does.
And even if it doesn't, we do that.

Q Has MARD ever offered to hire outside
envi ronnental consultants to review the contents
of applications for pernmts subnmtted by Heritage

Envi ronnent al Servi ces?

A Yes.
MR, BIEDERVMAN. | amgoing to object to the
question. It assunmes facts not in evidence. It

is also outside the scope of the direct.

MR SCHERSCHLI GT: Wll, M. Hearing Oficer,
one of the issues here is whether or not the Board
shoul d accept relaxed certification |anguage. And

the purpose for that question is to inquire as to

L. A REPORTI NG (312) 419-9292
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in terms of providing supervision to the
preparation of permt applications. So | think
that is entirely relevant here and it is
information, really, that the Board, | presune
woul d like to know.

HEARI NG OFFI CER KNI TTLE: Coul d you read the
guestion back?

(Record read as requested.)

HEARI NG OFFI CER KNI TTLE: | woul d overrul e
the objection. | don't think it is beyond the
scope. | think it is relevant. M concern was

whet her it was beyond the scope of direct
exam nation, and | think we touched on that in
direct exam nation. The question is all owed.
Di d you answer the question yes, sir?

THE WTNESS: | answered the question, but
his comment -- at the end he made a comment that
sort of nodified the question. H's comment after
he gave the question was with respect to the
supervi sing and preparation of the application. |
heard himinitially ask --

MR SCHERSCHLIGI: | will strike that part of

ny conmment or question or whatever it was.

L. A REPORTING (312) 419-9292
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M. Bi eder man?

MR Bl EDERMAN:  Yes, it is.
BY MR SCHERSCHLI GT:

Q Is it fair to say that the District's
only interest and involvenent in this facility is
to collect rent pursuant to the | ease agreenent?

A Coul d you say it again?

Q Is it fair to say that the District's
only interest and involvenent in the facility is
to collect rent pursuant to the | ease agreenent?

A No. It is also to make sure that the
public property is not msused or conpromnised in
any way.

Q Is it also true that -- would you say

it is fair to say that the District does not

possess any expertise whatsoever in the operations

and pernmitting requirenents of the RCRA facility?
A W have a very conpetent, professional
staff. | amnot going to make a generalization

about all of the engineering.

Q Do you have any prof essional engineers
on staff?
A Ch, hundreds of them

L. A REPORTI NG (312) 419-9292

Q Do you have | awyers on staff?

A Yes.
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3 Q Do you have any biol ogi sts, chem sts?
4 A Yes.

5 Q Do you have any geol ogi sts?

6 A | don't think we have any geol ogi sts.
7 Q Wul d you say that any of your experts

8 on staff are at | east somewhat famliar with the

9 RCRA pr ogr anf?

10 A Yes. | would be surprised if sone of

11  our technical staff wouldn't have some know edge

12 in this area.

13 Q And you have testified that as a

14 governnental entity you don't believe that MARD

15 has the authority to sign the certification

16 | anguage as is, is that correct, as it currently

17 exists in the regulation?

18 A Yes, because it requires that the

19 District direct and supervise the preparation of

20 that application.

21 Q I would Iike you to please turn to

22 page 2 of the petition for adjusted standards.

23 just want to nmake sure that | understand what

24 | anguage the District has a problemwth.

L. A REPORTING (312) 419-9292

1 And | believe it is -- is it your

2 testinmony that you don't believe the District has
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the authority to certify under penalty of |aw that
the application and attachnments were prepared
under its direction or supervision?

A That's correct.

Q But it would be possible for the
District to hire an outside consultant or consult
with its own experts with respect to the contents
of the petition and its attachnents; isn't that
fair to say?

A Wth respect to the direction and
supervision or the actual contents after it has
been prepared?

Q Yes. | would like to single out the
word supervision in the law as it exists.

Is it fair to say that the District
coul d provide supervision of the application
process by sinply review ng the application and
review ng the attachnents, whether that woul d
require outside or internal consultants?

A Ckay, | amnot quite sure if | am
under st andi ng what you are aski ng.

Q Al ong the lines of providing

L. A REPORTI NG (312) 419-9292

supervision to the pernit application and all

attachnents that are being submtted to the

IIlinois EPA, would it be possible for MARD to
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provi de review of those docunents via outside

envi ronnental consultants or internal experts,
whet her it be your |awyers, you chem sts, your

bi ol ogi sts, your certified professional engineers,
or whatever the case nmay be?

A In the preparation of these docunents
you are tal ki ng about?

Q Yes.

A W woul d take the position that a
governnental entity, such as the District, should
not direct or supervise the preparation of the
docunents that relate to a private operation that
is not related to its corporate purpose.

Q | understand that you don't think that
is your place. M question is would it be
possi ble for you to provide that review of those
docunent s?

A Wll, if we don't -- see, you keep
swi tching your |anguage. Surely we can review
docunents that Heritage has prepared, and we can

hire sonebody to do that. The certification

L. A REPORTING (312) 419-9292

speaks to the preparing of the docunents. W

don't believe that we can send public people, even

hiring a consultant, and go to a private firm and
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di rect and supervise the preparation of docunents
that relate to this private entity's operation

Q Well, you are the landlord of the
facility, correct?

A Surely.

Q You have joint and several liability

for any violations that nay occur at the facility,

correct?
A That's correct.
Q And that would include conditions of a

permt, correct?
A That's correct.
Q And ot her environnental |aws and

regul ati ons?

A Sure. But the | aw inposes that
liability.

Q | under st and.

A So the District has -- | nmean, so it

doesn't nmatter whether it falls within the state
charter or not.

Q But you have testified that the

L. A REPORTING (312) 419-9292

69

District has offered to have the pernit
application reviewed by an outside environnental
consultant, correct?

A A permt application that has been
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prepared by Heritage, yes.
Q Al ready been prepared?

A Yes.

Q Just to review it to nake sure that the

District didn't see any obvious problens with it

A Surely, absolutely.

MR SCHERSCHLI GT: That is all | have. Thank

you very nmuch, M. Lowe.

HEARI NG OFFI CER KNI TTLE: Do we have any
redirect, M. Biederman?

MR Bl EDERVAN:  Yes.

REDI RECT EXAM NATI ON
BY MR Bl EDERVAN:

Q M. Lowe, you testified on
cross-exam nation that the District has signed
permt applications. Do you recall that
t esti nony?

A Yes.

Q Can you explain to us the nature of

L. A REPORTI NG (312) 419-9292

t hose applications that are signed by the

District?
A W are in the business of treating
waste water. And there are -- | don't know the
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specifics, but | amaware of the fact that there
are several different types of permts that we
nmust apply for. But those permits under nmy -- to
ny understanding are related to our corporate
purposes and are pernmits issued directly to the
District, not related to sone private entity's
operations.

Q So it would be fair to say then that
t he docunents, the pernit applications, et cetera,
that are executed on behalf of the District, that
t hose docunents were, in fact, prepared under the
direction and supervision of a District enployee;
is that correct?

A That is correct.

Q | would like you to turn your attention
to the proposed alternate certification section in
the petition appearing on page 13. | would like
to direct your attention to two requirenents that
the petitioner is reconmendi ng be required when

the Board grants the petition

L. A REPORTING (312) 419-9292
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Those requirenents are, first, that a
licensed Illinois professional engineer sign the
permt application on behalf of Heritage and, two,
that Heritage denonstrate to the District that it

is, in fact, in conpliance with all applicable
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envi ronnental |aws and regul ati ons.

MR SCHERSCHLI GT: | am going to object
sinmply because -- and, M. Biederman, you nay want
to rephrase -- there is nothing in there to the

effect that it be signed by a professiona
engineer. | believe it says that it is prepared
by a professional engineer

MR BIEDERMAN:  And | would ask -- fine.
Then | would qualify ny question with the exact
| anguage that appears on page 13, that the
application be prepared by -- and it does say
prepare and sign on behal f of Heritage.

MR, SCHERSCHLI GT: Wl |, perhaps | am not
| ooki ng at the right page.

M5. DOYLE: It is one page before that,
Bob, page 13.

MR SCHERSCHLI GT: Because on page 14 | think
is what you are proposing.

MS. DOYLE: No, no. That is what we are

L. A REPORTI NG (312) 419-9292

proposing, but it is not what we are | ooking at
now.

MR SCHERSCHLI GT: Wl |, do you want to ask
your question about what you are proposing that

t he adj usted standard be?
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MR BI EDERVMAN. | am | ooking at page 13
section 7, paragraph nunbered 1, which reads "t hat
the District is willing to inpose the follow ng
requi renents in the certification, one, require
that a professional engineer licensed with the
state of Illinois prepare the pernmt application
request and sign on behalf of Heritage." | would
like you to direct your attention to that
| anguage.

THE WTNESS: Ckay.

MR SCHERSCHLI GT: Then | apol ogi ze. | was
| ooki ng at the wong | anguage. | withdraw the
obj ecti on.

MR Bl EDERVAN:  Thank you.
BY MR Bl EDERVAN:

Q Secondl y, on page 14, the second bull et
point reads "require Heritage to denonstrate to
the District that it is in conpliance with al

appl i cabl e environnmental |aws and regul ati ons that

L. A REPORTING (312) 419-9292

apply to the facility.” Do you see those two
condi tions?

A Yes, | do.

Q Do you believe that those conditions
assist the District in understanding and nmaki ng a

good faith effort in determ ning the accuracy of
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the certification that the District is willing to
sign?

A Yes, | would think so.

Q I would Iike to direct your attention
to the certification on page 6. M. Lowe, do you

see a statenent in there that discusses joint and

several liability?
A No, | do not.
Q Do you see a statenent in there

relating to due diligence specifically?

A No, | do not.

Q Do you see a statenent in there
requiring good faith efforts?

A No, | do not.

Q Now, M. Lowe, you testified that it is
your belief that the District must, in fact,
assure itself of the two conditions that | earlier

referred to and, in fact, have a good faith basis
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for executing the certification as it appears in

the anended formin this petition; is that

correct?
A That is true.
Q Do you believe that the good faith

efforts that are required of the District in
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executing the alternate certification are the sane
as the good faith efforts that woul d be required
in signing the certification that appears at

page 67

MR SCHERSCHLI GT: | amgoing to object.

That is kind of a conclusion. That is really a
question for the Board to decide.

HEARI NG OFFI CER KNI TTLE: M. Bi eder man?

MR BIEDERMAN: He has testified as to the
good faith efforts that the District is willing to
undertake in assuring itself of the accuracy of
the certification. | think that this witness is
conpetent to testify and, in fact, has testified
as to what the good faith efforts are that the
District intends to undertake prior to signing the
certification that appears at page 14. And | am
just sinply trying to ascertain that the good

faith efforts really required by each of these two
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certifications are no different. | think he is
conpetent to testify to that.
HEARI NG OFFI CER KNI TTLE: The objection is
overrul ed.
You can answer, Sir.
BY MR Bl EDERVAN:

Q M. Lowe, do you understand ny
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guestion?

A Coul d you read it again just because of
t he di scussi on?

Q Sure. | amsinply going to ask whet her
you believe that the good faith requirenents that
the District is willing to undertake prior to
executing the alternate certification at page 14,
those good faith efforts are really no different
t han what woul d ot herwi se be required in the
certification appearing at page 6; is that
correct?

A Wth respect to the accuracy of the

i nformation?

Q Yes.
A Yes.
Q You have testified, M. Lowe, that the

District does not possess the authority to execute
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the certification at page 6. M/ question for you,
sir, is do you feel that that problemcan be
overcone by hiring outside consultants to advise
you?

A No, absolutely not. Qur problemis in
the directing and supervising the preparation of a

private entity in nmatters that is not related to
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the District corporate purposes. W -- the |law
departnent takes a position that that is acting
outside the District's scope of authority.

Q And if the District doesn't have that
scope of authority, would you agree that it woul d
be unable to del egate that authority to a third
party such as a consultant?

A Surely, we couldn't. W can't get
around our authority by authorizing a private
party to act on our behalf. That doesn't work.

MR Bl EDERVAN: M. Hearing Oficer, could I
have just a mnute?

HEARI NG OFFI CER KNI TTLE:  Yes.

MR Bl EDERVAN: | have no further questions
at this tinme.

HEARI NG OFFI CER KNI TTLE: M. Scherschligt,

do you have a recross?
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MR SCHERSCHLI GT: Just a monent. Could |
have just a few seconds?
HEARI NG OFFI CER KNI TTLE: Let's go off the
record.
(Short pause in proceedings.)
HEARI NG OFFI CER KNI TTLE: We are back on the
record.

M. Scherschligt, do you have any
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recross exam nation?
MR SCHERSCHLI GT: Just a coupl e.
RECRCSS- EXAM NATI ON
BY MR SCHERSCHLI GT:
Q M. Lowe, you would acknow edge, woul d
you not, sir, that the certification | anguage says
"I certify under penalty of |law that this docunent

and all attachnents were prepared under ny

direction or supervision"; isn't that correct?
A That is correct.
Q So it is disjunctive; it is direction

or supervision, correct?

A That's correct.

Q And woul d you acknow edge that having
the application and any attachments revi ewed by

consul tants or experts of your own or having it
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revi ewed by consultants or experts outside of the
District, would you acknow edge that that woul d be
one form of supervision of the application
process?

A If, in fact, what you are asking is
after the application has been prepared we review
that, | don't see that as conpliance with that

| anguage. | see that |anguage requiring the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

supervising of the actual preparation of the
docunent, not the review of the finished product
of the docurment.

Q If the Board, and again, if the Board
were to conclude that doing exactly what you are
willing to do by review ng the application
i n-house or seeking advice of experts or
consultants outside of MARD, if the Board were to
find that that were adequate supervision for
purposes of this certification | anguage, woul d
MARD be anenable to doing that?

A If, in fact, we got a letter fromthe
| EPA giving us that interpretation or --

Q O if the Board issued an opinion to
that effect?

HEARI NG OFFI CER KNI TTLE: | think you are
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referring to the Pollution Control Board,
M. Scherschligt?

MR SCHERSCHLI GT:  Yes.
BY MR SCHERSCHLI GT:

Q If the Illinois Pollution Control Board
were to find that it is sufficient supervision for
the District to review the application, all
attachnents, review it in good faith and then to

make the assertion that to the best of its
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know edge it believes the statenents to be true
and correct under penalty of purgery, would that
be acceptable to MARD?

A If we got -- if we received a binding
statenment that we view as a binding statenment as
to that interpretation, then yes.

MR SCHERSCHLI GT:  Thank you.

HEARI NG OFFI CER KNI TTLE:  Anyt hi ng further
M. Scherschligt?

MR SCHERSCHLI GT: No. Thank you.

HEARI NG OFFI CER KNI TTLE: M. Bi edernan, any
re-redirect?

MR. Bl EDERVAN:  No

HEARI NG OFFI CER KNI TTLE: Sir, you can step

down.

L. A REPORTING (312) 419-9292

Let's go off the record for a second.
(Di scussion had of f the
record.)

(Wher eupon the hearing was

recessed until 1:00 p.m this

date, Septenber 5, 2000.)
AFTERNOON SESSI ON

HEARI NG OFFI CER KNI TTLE: W are back on the

80
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record after a lunch recess. It is 1:00 o' clock
in the afternoon. And I want to note for the
record that there are still no nenbers of the
public, aside fromthe next w tness's daughter
present.
M. Biederman, it is still your

case-in-chief. You can call your next w tness.

MR Bl EDERVAN. My next witness will be Gary
Li ndgren

HEARI NG OFFI CER KNI TTLE: Coul d you swear
hi n?

(Wtness duly sworn.)

HEARI NG OFFI CER KNI TTLE: M. Bi ederman, your

Wi t ness.

MR Bl EDERVAN:  Thank you.

L. A REPORTI NG (312) 419-9292
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GARY LI NDGREN
called as a witness herein on behal f of Heritage
Envi ronnental Services, having been first duly
sworn, was exam ned and testified as foll ows:
DI RECT EXAM NATI ON

BY MR Bl EDERVAN:

Q Sir, would you state your nane for the
record, please?

A My name is Gary Frank Lindgren

Q M. Lindgren, by whom are you enpl oyed?
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A

Ser vi ces.

Q

| am enpl oyed by Heritage Environnental

And how | ong have you been enpl oyed by

Heritage Environnmental Services?

A
Q
A

Q

educat i ona

A

In a few weeks it will be 15 years.

And where do you reside?

| reside in Zionsville, Indiana.

Coul d you review for us your
background, please?

| have a Bachel or of Science and a

Master's degree in environnental policy from

I ndi ana Uni versity.

Q

Herit age?

A

conpl i ance.

Q

capacity?

A

conpl i ance,

VWhat is your current position with

L. A REPORTING (312) 419-9292

I amvice president of operations and

And how | ong have you served in this

| have been vice president of

a portion of it, since 1992. | have

been vice president of operations for roughly a

year and a half.

Q

Are you famliar with the facility that

is located in Lenont, Il1inois?
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A Yes, | am

Q Can you describe for us your
responsibilities with respect to that facility?

A M/ responsibilities for that is genera
review of its performance and direct supervision
of the managenent team outside

Q Do you have occasion to visit that
facility on a periodic basis?

A Yes, | do.

Q And explain to us what the nature of
your visits are.

A The nature of ny visits are for severa
reasons. W woul d conduct nmanagenent operations

reviews where we would deal with our safety

L. A REPORTI NG (312) 419-9292

record, our conpliance issues and with our
financial performance. Al so we have custoner open
houses and various ot her enpl oyee events that
cause ne to visit the facility.

Q Are there individuals that are enpl oyed

at the Lenont facility that report to you

directly?
A Yes, there are.
Q Can you describe that for ne?
A The pl ant manager, whose nane is Dave

Manl ey, is a direct report to me. The plant
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conpl i ance nmanager, whose name is Kent Percel, dot
line reports to ne. As VP of operations, all of
those -- the enpl oyees there at the treatnent
center would be within nmy chain of command.

Q Is it fair to say that you are
responsi ble within the organi zati on for that
facility?

A It would be fair to say that in a
general sense.

Q Ckay. M. Lindgren, could you tell us
how | ong Heritage has owned and operated that
facility?

A Heritage has owned and operated the

L. A REPORTING (312) 419-9292

i nprovenents to the property and the tank farns,
for exanple, since roughly 1987 through a joint
venture -- initially through a joint venture wth
anot her conpany cal | ed Petrokenp Services, which
Heritage purchased on or about 19 -- the md '80s
and subsequently bought out all the interest of
Pet rokenp Services and has operated it as Heritage
Envi ronnental Services since that tinme.

Q Can you also tell us, M. Lindgren, who
owns the real property upon which the facility is

| ocat ed?
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A The real property is owned by the
Met ropol itan Water Reclamation District.

Q But the inprovenents to that facility
have all been nmade by Heritage Environnental
Servi ces?

A The inprovenents have all been nade by
Heritage and the predecessor owner of the
facility, Petrokenp

Q M. Lindgren, are you famliar with the
various pernits that have been issued to Heritage
with respect to the Lenont facility, including the
facility's RCRA permts?

A Yes, | amgenerally famliar with

L. A REPORTING (312) 419-9292
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t hose.

Q And how have you rmade yoursel f aware of
t hose permts?

A | manage what we call the corporate
conpliance departnment, which is the people who
physically prepare those -- the permt
application. | review draft versions of it, ask
guestions and see that whatever changes are needed
get nade in the final version that goes to the
agency.

Q So you woul d be that person within the

organi zation who is nost famliar with the
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conpliance history of that facility?

A Yes, generally.

Q Can you describe for us the conpliance
history of this facility?

A I think the facility has an excel |l ent
conpliance history, not without blem shes, but we
have routine inspections by the Illinois
Envi ronnental Protection Agency. And its nore
often than not the results of the inspection are
that the conpany's activities are in conpliance
with the permt as determnined by the inspector

Q And what neasures have -- what neasures

L. A REPORTI NG (312) 419-9292

has Heritage inplenmented to ensure that the
facility is in conpliance with applicable
regul ati ons?

A Ckay. First, we hired, for our
managenent staff especially, qualified people with
experi ence. W have a person whose sole function
is to be what we call the plant conpliance
nmanager. That person straight line reports to the
pl ant manager and dot line reports to nme, has ny
-- in ny function of overseeing corporate
conpliance at this facility and other facilities.

W have active training prograns,
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i ncl udi ng advanced interactive CO-romtraining to
ensure that not only our nmanagenent staff but al so
our enployees are up-to-date on what we expect
themto know and to do
W al so have an internal audit program

which is performed by one of ny staff nenbers,
whose function is to audit all of our facilities
and nmai ntain conpliance.

Q Can you briefly describe for us the
nature of the operations at the Lenont facility
i ncluding control equipnent that are utilized by

that facility?

L. A REPORTING (312) 419-9292

A The Lenont facility is a waste storage
treatment and transfer facility where we manage
hazardous waste there, various types in containers
-- largely in containers, sonme in bulk. There is
no di sposal that takes place on-site. But we
bl end various types of organic |iquids together to
nmake a fuel that is sent to a cement kiln.

W pack and we repackage various
| aboratory chemicals for off-site disposal. And
then trains ship materials to other facilities,
sorme of which are owned by Heritage and sone of
whi ch are owned by ot her conpanies, for such

purposes as incineration, waste water treatnent,
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t hi ngs of that nature.

Q Do you know i n general how many
di fferent hazardous waste facility permts a
facility is to receive?

A In the hundreds as outlined in our
part A and part B permt application and pernit
docunents, different codes.

Q Can you describe for us sone contro
equi prent that is present in the facility that
will assist in conplying with RCRA regul ati ons?

A Starting with the facility's own

L. A REPORTI NG (312) 419-9292

bedrock, all of our waste managenent activities
are perforned on paved areas. Qur storage
activities are within secondary contai nnent. W
have engi neering controls for stormwater run-off
as well as -- you know, concrete dikes that
capture run-off that would directly touch a
contai ner or a storage tank

W al so have air em ssion contro
devi ces which include activated carbon filters.
And we have a boiler which conbusts aerosol can

propel |l ants.

Q And it is your opinion, sir, that today

Heritage is in conpliance with all applicable
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environnental |aws and regul ations with respect to
the Lenont facility?

A W are in material conpliance with
applicable laws, rules, regulations. That is our
goal .

Q And, sir, is it also your opinion that
the facility possesses systens of interna
controls to continue to evaluate its conpliance
and assure that it remains in nmaterial conpliance
with all applicable environnmental |aws and

regul ati ons?

L. A REPORTING (312) 419-9292

A It is my opinion that the facility when
conbi ned with the corporate oversight role
possesses such systens.

Q Now, M. Lindgren, you have discussed
the corporate oversight role. Does Heritage own
and manage other facilities other than the one in
Lenont ?

A Heritage owns and operates seven ot her
part B pernmitted facilities across the country.

Q Wul d you al so be -- would you be
responsi ble for conpliance at those seven ot her
RCRA facilities?

A Yes.

Q Can you briefly describe the other
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facilities for us?

A W have a facility in Burlington
Vernont, which is a container storage facility.
W have a facility in Charlotte, North Carolina,
which is a treatnent and storage facility. W
have a facility in Indianapolis, Indiana, which is
a treatnent and storage facility. W have a
facility near Roachdal e, Indiana, which is a |and
di sposal facility.

W have a facility in Kansas City,

L. A REPORTI NG (312) 419-9292
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M ssouri, which is a treatnent disposal facility.
W have a facility outside Phoenix, Arizona, which
is a storage facility. W have a facility in

Cal dwel I, Texas, which is currently inactive,
which is a storage facility.

Q M. Lindgren, can you describe for us
the operations of the Lenont facility and the
periodic need for permt nodifications of its RCRA
permt?

A Ckay. | think I have generally
di scussed the operations of the Lenont facility
previously. W accept waste materials in tank
trucks and containers, but there are three genera

causes for us to reevaluate our permts and



15

16

17

18

19

20

21

22

23

24

10

11

12

13

14

15

whet her we can or need to or want to nodify those.
The first cause is changes in rules and
regul ati ons whi ch mght add waste codes or inpose
addi tional or changed requirenents upon the
facility. The second requirenent or second
i nstance where we woul d want to eval uate our
permt, whether we mght need to nodify it would
be changes in technol ogi es available. There has
been changes in conputer technology that are

avai l abl e that woul d make our activities at the

L. A REPORTING (312) 419-9292

facility nore efficient, for exanple. And also
there is changes in the narketplace. As

manuf acturing firns have mnimzed their waste,
there are changes, not necessarily in the waste
codes that apply to the waste naterials, but what
type of matrix they are, they are presented to us
as.

For exanple, instead of clear |iquids,
we receive a lot of sludges and nuck, for |ack of
a better term because people have mnimzed their
waste on-site and present us with the sanme waste
but in a different physical state.

Q Is it fair to say that the part B
permit that Heritage has is very detailed in the

description of the operations that it permts and
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that any deviation fromthose operations as
described in your permt -- part B permt would
require a nodification of that permt?

A It is detailed. And in nmany instances
just to give you an exanple, we are required to
provi de the nanme, hone addresses, hone phone
nunbers, pager nunbers, cellphone nunbers for
nmanagenent personnel that mght be called upon to

respond in case of an energency at the facility,
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so detailed that we would be required to submit a
permit nodification if the area code was changed,
for exanple, at the facility to change that part
of our permt that specifies those nenbers of our
-- of those enployees that have that
responsibility.

Q Describe for nme, if you will, the
process of nodifying that permt. Wat is
entailed in nodifying that pernmit, and in
particul ar, what signatures need to be obtained in
submtting that permt nodification to the
appropriate regul atory agenci es?

A In general there is three different
cl asses of nodifications. You know, | guess you

can say mnor, noderate and nmajor. But you know,
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it is different states use different nonenclature,
class I, class Il, class III.

In terms of the protocol, obviously,
the petition has to be nmade to the Illinois EPA to
change sonething. That petition in Illinois has
to be signed by both the owner and operator. And
so it has to be signed by Heritage, typically by
nmyself. And it has to be signed by a

representative of the water district in order for

L. A REPORTING (312) 419-9292
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it to be, you know, autonmatically accepted as a
valid petition for nodification by the Illinois
EPA. And then dependi ng on what |evel of permt
it is, there may or nmay not be a public hearing or
public neeting, conments, things of that nature.

Q Sois it true to say that even a change
in the cell phone nunber of an individual that is
responsi bl e for enmergency response would entail a
permt nodification and require the signatures of
both Heritage and the owner of the real property
where the facility is | ocated?

A That is ny understandi ng.

Q In your experience how many permt
nodi fications are typically required i n managi ng
such a facility over a period of time? And let's

focus on a period of tinme of being one year
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A Wel |, again, depending on changes in
the rules, on changes in technol ogy and changes in
t he mar ket pl ace, you know, it woul dn't be
i mpossible to have three nodifications in a year
of varying levels. And that assunes a stable
managenent team stable area code nunbers and
peopl e that don't -- you know, emergency

coordi nators and manager team nenbers that don't
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nove from one place to another within the genera
ar ea.

Q Are you aware of the fact that Heritage
has had difficulty in obtaining such permt
nodi fications in the past?

A Yes, | am aware.

Q And can you describe for us the
difficulties that Heritage has had?

A The difficulties largely have been
obtaining a signature of the owner of the rea
property.

Q Is it fair to say that if a resolution
is obtained to the certification of the owner of
the property, that that resolution will allow
Heritage to operate this facility in a conpliant

manner and that, in fact, the state of the
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operations and perhaps even the conpliance woul d
benefit as a result of the owner's ability to sign
permt nodifications?
MR SCHERSCHLI GT:  (bj ecti on, no foundati on.
HEARI NG OFFI CER KNI TTLE: | will sustain the
obj ecti on.
BY MR Bl EDERVAN:

Q M. Lindgren, you have testified that

L. A REPORTI NG (312) 419-9292
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you are famliar with the pernmt that is held by
Heritage at the Lenont facility; is that correct?
A That's correct. | amgenerally
famliar with the permt at the Lenont facility.
Q And you are famliar with pernmt
nodi fications that are required on a periodic
basis; is that correct?
A | amfamliar with RCRA permt

nodi fi cati ons, yes.

Q Specific to the Lenont facility?
A Yes.
Q And you are famliar with the process

of obtaining a permt nodification at the Lenont

facility?
A Yes, | am
Q And you are also famliar with the

relationship that Heritage enjoys with the owner
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of the property, the owner being the Metropolitan
Water Reclamation District; is that correct?
A I amgenerally famliar with that, yes.
Q And you are aware of the needs of the
facility in ternms of a conpliance perspective; is
that correct?

A Yes, | am
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Q Is it fair to say that if Heritage is
able to readily obtain the signature of the owner
of the facility that it would enhance the
performance of this facility?

A | would say it would both not only
enhance the performance of the facility, but would
allow for additional investnment at the facility.

Q Can you explain that?

A As the nature of wastes change, the
nature of the equi pment necessary to nost
efficiently process the waste al so changes.
nmentioned just one exanple, instead of easily
punpabl e materials, we get |less than easily
punpabl e materials. So we would be able to invest
in different and better punps, shredders, sizing
equi prent and things of that nature that woul d

allow us to take a broader range of waste
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materials that would carry the exact sane codes
and even the same shi ppi ng descriptions.

Q Are you famliar with how the District
has been involved with the facility and in
particular with assuring itself that the
provisions of the | ease that was executed between

the District and Heritage are being net?

L. A REPORTI NG (312) 419-9292

MR SCHERSCHLI GT: (bj ection. | would object
to this witness being able to testify what MARD
believes with respect to acquiring pernmits or
signatures or -- | amnot real sure what the
question is calling for. But it is asking for
MARD s under st andi ng or i npression

HEARI NG OFFI CER KNI TTLE: Coul d you read it
back for us?

(Record read as requested.)

MR SCHERSCHLI GT: | would only object to the
second part of that question. | have no objection
to asking himif heis -- | don't know if you want

to --
HEARI NG OFFI CER KNI TTLE: | think
M. Biedernman was w thdrawi ng the second part of
t he questi on.
MR BIEDERMAN: Yes. And in fact, let ne

wi t hdraw t he question and ask the question in a
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HEARI NG OFFI CER KNI TTLE:  Ckay.
BY MR Bl EDERVAN:

Q You are famliar with the relationship
that Heritage enjoys with the District, the owner

of the property; is that correct?
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A Yes.

Q And can you describe for us what
Heritage does in order to informthe District of
Heritage's conpliance with the aw and with the
| ease that was executed between the parties?

A There has been various neetings and
conversati ons between various officers and
nmanagers of Heritage and representatives of the
District. W certainly copied -- you know, we
copi ed them on correspondence to the agency. W
are under the inpression that the agency al so
copi es them on correspondence fromthe agency to
Herit age.

| have been inforned that there have
been representatives of the District on the Lenont
property for various purposes. The specifics of
whi ch, you know, evidently weren't out of the

ordi nary because they weren't relayed to ne, only
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that the District has been on-site.

Q M. Lindgren, you are famliar with
the alternative certification that Heritage has
proposed, and that certification is included in
the petition at page 14; is that correct?

A That's correct.
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Q You are also famliar with the
certification that appears in the regul ations, and
that certification is laid out at page 6 of the
petition; is that correct?

A That's correct.

Q Based upon your understandi ng of the
nature of the conpliance and the conpliance
efforts that are undertaken at this facility, is
it true to say that the adjusted standard, if it
is granted by the Board, will have no effect on
the nature of the operations in the conpliance of
the facility?

A That is true. You know, an alternative
certification grant in the District will not alter
our operating philosophies or our conpliance
practices or resources allocated to themor the
nature of what we do at that facility.

Q So that | amclear, is it your

testinony that if the Board grants the adjusted
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standard that Heritage is seeking, that that will

not result in any environnental

or health effects

that are different than the current operations

t oday?
A Yes, that is ny understandi ng.
L. A, REPORTI NG (312) 419-9292
Q Is it true to say that an alternative

certification that wll

provide a nore tinely

permt nodification process will allow you to

remai n conpetitive in the narketpl ace?

A That

is true. | would further state it

is necessary to the long-termviability of the

facility. For exanple

sign our permt

II'linois EPA doesn't accept,

r enewal

if the District doesn't

application and the

you know, a nodified

standard or any altered signature, then we are out

of busi ness ther

e.

Q How many peopl e are enployed at the

Lenont facility?

A | would say rough --

ri ght around

70 people all told, which would include

prof essionals, field personne

per sonnel

MR Bl EDERVAN:

revi ew ny notes,

but

woul d |ike just a nonent to

think I

and pl ant

am fi ni shed
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Subject to any redirect, | have no
further questions.
HEARI NG OFFI CER KNI TTLE:  Ckay.
M. Scherschligt, do you have cross?

MR SCHERSCHLI GT:  Just very briefly, |
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bel i eve.
CROSS- EXAM NATI ON

BY MR SCHERSCHLI GT:

Q M. Lindgren, am| saying that right?
A Uh- huh
Q To your know edge, are there any

periodic or regul ar inspections, conpliance
i nspections conducted by MARD at the Heritage
facility?

A | have been unable to detect any
pattern that would cause ne to say they are
routine like, for exanple, nonthly or quarterly or
sem annual | y.

Q Have you ever known MARD to send
sonmebody to your facility and actually do a
conpliance inspection with a checklist and a copy
of the permt to ascertain conpliance with that
permt or other |aws and regul ati ons?

A No, | amunaware of that. | amsure

woul d have been told if that were the case
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asking for, aml correct

Q Just so | understand what Heritage is

Heritage itself is wl

ling to sign a pernit

application with the current certification

| anguage as it

L. A REPORTI

A Absol ut el y.

Q So this adj

NG (312) 419- 9292

is in the regulation?

i n ny understanding that

usted standard, this rel axed

certification language, if you will, is mainly for

the benefit of MARD so that it will feel

confortable in signing a permt application; is

that correct?

A | guess | would look at it froma

different angle, that

it is for the benefit of

Heritage so we can continue our activities there.

Q But it is MARD who has a problemwith

the certification language as it exists in the

regul ati on;

A That is ny

isn't that correct?

under st andi ng, yes.

Q Now, the adjusted standard as is

proposed or the | anguage that is being proposed

page 14 of your petition, there is no

representation in that

| anguage such that these

certifications are being made under penalty of

or

penalty of purgery,

correct?

on

| aw
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A Not being a lawer, | don't know how to
answer the last part of that with --
Q Well, do you see any |l anguage in there

to the effect that it is being certified under

L. A REPORTING (312) 419-9292

penalty of |law, any words penalty of lawin there?

MR, Bl EDERVAN. (hject to the question. The
| anguage speaks for itself.

HEARI NG OFFI CER KNI TTLE:  Yes, | would
sustain that.

MR SCHERSCHLI GT: Ckay. Fair enough.
BY MR SCHERSCHLI GT:

Q In the past when you have subnmitted
permt applications to the agency on behal f of
Heritage, has MARD taken a liberty to read and

revi ew those permt applications and provide

comrent ?
A I know we have submtted draft versions
of themto the District. | cannot recall getting

comrent s back.

Q So you never, to your know edge, have
-- to your know edge -- and I am not asking
anybody el se at the facility. But to your
know edge, they have never provided coment or any
proposed revisions to the permt applications?

A | would say yes to ny know edge, but |
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have a ful

I -time engineer that actually does the

details and woul d better know the answer to that

questi on.

Q

L. A REPORTI NG (312) 419-9292

You testified that sonetines you nmay

find it necessary to do a pernmt application to

change t he cel | phone nunber of an emergency

response personnel --

A
Q
A
Q
t he nunber
changed?
A

Q

application and take note of the change in nunber

woul d you

A

Uh- huh.

-- is that correct?

Yes.

You woul d certainly want MARD to know

of that person, would you not, if it

Yes, | woul d.

You would want themto review that

not ?

We woul d want themto know t hat we have

nmade that change?

Q Yes.

A | mean, the energency coordinator |ist
is basically Heritage personnel and Heritage
subcontractors we would call in to respond to an

emer gency.
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Q But woul d you certainly expect MARD to
want to know t he nanes and nunbers of those

i ndividuals as well, wouldn't you?
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MR, Bl EDERVMAN.  (hject to the formof the
question. It calls for specul ation

HEARI NG OFFI CER KNI TTLE: M. Scherschligt,
response?

MR SCHERSCHLI GT:  Well, if MARD i s signing
the permt application and they are the ones who
-- seemingly they would want to review that permt
application and know that there is going to be a
change.

HEARI NG OFFI CER KNI TTLE: | have no flaw with
your logic, but | have to sustain the objection
because this witness can't testify to that.

MR SCHERSCHLI GT: Thank you. Just one
nmorrent .

| don't have anything further

HEARI NG OFFI CER KNI TTLE: M. Bi ederman, do
you have a redirect exam nation?

MR BIEDERMAN: | have no redirect
exam nation at this tine.

HEARI NG OFFI CER KNI TTLE: Sir, thank you for
your time. You are no |onger under oath.

M. Bi ederman, do you have any ot her
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MR Bl EDERVAN:  No, | do not.
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HEARI NG OFFI CER KNI TTLE: M. Scherschligt,
do you have any witnesses for the Illinois
Envi ronnental Protection Agency?

MR SCHERSCHLIGT: | don't believe so. W
don't -- we are not going to put on a
case-in-chief.

HEARI NG OFFI CER KNI TTLE: Ckay. Before we
get started on closing argunents, | do note that
we have three exhibits that have been di scussed
anyway. W have Petitioner's Exhibit No. 1, which
was the docunent talking about what has been
included in the record. That was admitted. But
Petitioner's 2 and Petitioner's 3 have never been
of f er ed.

MR, BI EDERVAN: | thought | offered
Petitioner's Exhibit No. 2 and | withdrew
Petitioner's Exhibit No. 3.

HEARI NG OFFI CER KNI TTLE: Was that your
i ntention?

MR Bl EDERVAN:  Yes.

MR SCHERSCHLI GT: Just so we are clear

No. 3 is that single-page --
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HEARI NG OFFI CER KNI TTLE: -- certificate.

MR, SCHERSCHLI GI:  Fai r enough

L. A REPORTING (312) 419-9292

HEARI NG OFFI CER KNI TTLE: Let's take them one
by one because | haven't ruled on them

Petitioner's No. 2 is the lease. You
are offering that now?

MR Bl EDERVAN:  Yes.
HEARI NG OFFI CER KNI TTLE: M. Scherschligt,
do you have any objection to that?
MR SCHERSCHLI GT: No obj ection
HEARI NG OFFI CER KNI TTLE: That is admitted.
(Wher eupon docunent so offered
was received in evidence as
Petitioner's Exhibit No. 2.)
HEARI NG OFFI CER KNI TTLE:  And Petitioner's
No. 3 was withdrawn; is that correct?
MR BI EDERMAN: That's correct.
HEARI NG OFFI CER KNI TTLE: So we won't worry
about that.

I want to note one last tine for the
record that no nenbers of the public are present.
Were they here, they would be given an opportunity
to provide public comment, which the Board is
al ways eager to receive on any particul ar case

But there being no nenbers of the public here, we
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cl osi ng argunents.

M. Bi ederman, M. Scherschligt, you
have the opportunity to nake a closing argunent or
you can waive it and cover it in your briefs or
you can do both

MR BIEDERVAN: | would like to nmake a very
brief closing argunent.
HEARI NG OFFI CER KNI TTLE:  Go right ahead.
MR, Bl EDERVMAN.  Thank you.
CLOSI NG ARGUMENT
BY MR Bl EDERVAN:

M. Hearing Oficer, representatives of
the EPA, first of all, let me thank you for your
patience and in particular for | EPA s patience and
assi stance t hroughout the course of the years that
this matter has been consi dered.

Heritage is proud of the
state-of-the-art RCRA facility that it has built
in Lemont, Illinois. Heritage's facility is
nmanaged by trained professionals and offers the
mar ket pl ace a safe choice for the disposal, the
managenment of hazardous waste. It is within the

public interest that generators of hazardous waste
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their waste at this facility and that they
continue to operate within the framework of the
RCRA regul ati ons.

This facility nust not be forced to
cease operations due to a blind application of the
regul ations forcing the District to undertake the
burdensone task of either co-supervising
Heritage's application process, a process that,
according to the testinony today, the District
does not have the legal authority to undertake,
or, alternatively, to sinply conmt purgery.

A legal result that one federal circuit
court has called irrational and perverse, the
United States Court of Appeals for the Ninth
Crcuit would not require such a result and
instead allowed an alternative certification in
keepi ng with Congress's intent and one that
satisfies the underlying objectives of the RCRA
regul ations. W ask for nothing nore here today.

The record is now conplete. Included
within the record is evidence on each of the four
requi renents that Heritage rmust prove in obtaining
its adjusted standard. And | will briefly

sunmari ze each of those four requirenments. The
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first of the four requirenents states: "Factors
relating to that petitioner are substantially and
significantly different fromthe factors relied
upon by the Board in adopting the genera

regul ation applicable to that petitioner." |
submit to you that the factors relating to this
petitioner are very unique and justifies an
adjusted standard in this case. 1In the instant
case Heritage | eases the property froma
governnental authority that is not authorized to
execute the certification as it appears in the
regul ations. There can be no doubt that neither
the Board nor U.S. EPA considered such

ci rcunst ances.

The circunmstances in the instant case
are, in fact, unique and do justify relief by this
Boar d.

The second of the four factors is that
"the existence of these factors justifies an
adj usted standard." The uni que situation of
havi ng an owner of the facility as a governnental
entity that is unable to execute the certification
in and of itself justifies this adjusted standard.

Mor eover, the public policy behind what we are
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seeking al so justifies an adjusted standard. W
have indicated earlier today through testinony
here before you that it is in the public interest
that this facility be allowed to continue to
operate. It provides the marketplace with an
alternative for the nmanagenent of hazardous waste
and an alternative that is conpliant with the
spirit and the letter of the RCRA regul ati ons.

As proven by the evidence, Heritage is
a responsi bl e and conpliant operator. The
mar ket pl ace needs such facilities. The fact that
the Board is not -- that the District is not
enpowered to execute the certification justifies
this Board in granting Heritage's adjusted
st andar d.

The third requirenent is "the requested
standard will not result in environmental or
health effects substantially and significantly
nore adverse than the effects considered by the
Board in adopting the rule of genera
applicability.” You have heard the testinony of
M. Gary Lindgren who has testified that if its
co-permttee, the District, is allowed to execute

the proposed alternate certification, it will have
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no effect on the conpliance history of this
facility. It will have no effect on the
conpliances -- on the facility's conpliance and
protection of human health and the environnent in
the future.

The last requirenment is that the
adj usted standard is consistent with applicable
federal law. Heritage has proposed an alternative
certification that M. Carlton Lowe has testified
is acceptable to the District. The proposed
certification conplies with applicable federal
law. United States Court of Appeals for the Ninth
Crcuit carefully analyzed the regulatory history
of this certification and anal yzed the federal |aw
in the public policy behind that certification.

After considering the regul atory
history of this requirenent, the court held, and I
quote, a sinple certification setting forth the
owner's know edge of the activity on his property
and his liability for that activity would satisfy
both EPA's and Congress's objectives. You have
heard the testinony of M. Carlton Lowe. W have
here today a co-pernmittee that is very

sophisticated. The District understands and the
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testinony here today proves that the District
understands the liability that results fromthe
ownershi p of real property wherein a RCRA
managenent facility is located. There can be no
doubt and the record is clear on that point.

The certification proposed by Heritage
satisfies both EPA's and Congress's objectives.
W ask that the Board relieve the District of the
requi renent that it execute a certification
attesting to a fiction that does not advance the
obj ectives of the RCRA regul ations.

Heritage's adjusted standard is
conditioned on the requirenment that an Illinois
i censed professional engi neer execute the
certificate and that Heritage nust denonstrate to
the District that it is in material conpliance
with all applicable environnental |aws and
regul ations, thus fulfilling the District's
requi renent that it have a good faith belief in
the certification that it signs.

The proposed conditions assure the
District that the District establishes a good
faith belief in the truth of the application it

executes. | believe that the record is clear and

L. A REPORTING (312) 419-9292
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is conpelling, and we woul d ask that the Board
grant the proposed certification | anguage as
identified in our petition for an adjusted
standard. Thank you.
HEARI NG OFFI CER KNI TTLE:  Thank you.
Does anybody fromthe Illinois
Envi ronnental Protection Agency have a cl osing
argument they wish to nake at this point?
MR. SCHERSCHLI GT:  Yes.
CLOSI NG ARGUMENT
BY MR SCHERSCHLI GT:
M. Hearing O ficer, M. Biedernan,
Ms. Doyle, M. Qurnik, nenbers of the Illinois
Pol lution Control Board, we would subnmit that the
petition for adjusted standard falls substantially
short of the level of justification that is
required by Section 28.1(c) of the Illinois
Environnental Protection Act. And | too will go
down the list.

There are four subparts to that section
and the first being factors relating to that
petitioner are substantially and significantly
different than the factors relied upon by the

Board in adopting the general regulation

L. A REPORTI NG (312) 419-9292
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applicable by the petitioner. The Illinois EPA
woul d subnit that the evidence that we have heard
here today, the factors that we have heard here
today, relate not really to the petitioner, but to
MARD. And that is in large part why the Illinois
EPA in its response to the petition asserts that
this really should be disnissed because the
interested party here is MARD and they are not a
party to the action.

What we have heard basically is that
MARD does not believe that it has the authority,
al t hough we weren't really given any specific
reasons for their belief, but they assert that
they don't have the authority to sign the
certification |anguage as it exists when, in fact,
those are factors -- those are specific factors
that the Illinois -- or that the United States
Envi ronnental Protecti on Agency and Congress t ook
into consideration when they adopted the federa
RCRA regul ations. In fact, the Agency's response
cites to volunme 45 of the Federal Register
page 33169. And | would encourage the Board to
read that part of the Federal Regi ster because

Congress and U.S. EPA does take into consideration

L. A REPORTING (312) 419-9292
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the fact that sonetines there will be an absentee
[ and owner.

But because of Congress's policy
consi derati on and because of USEPA' s policy
consi deration that |and owners be joint -- not
only jointly and severally liable for any
resulting violations, but that they also be
jointly and severally responsible for conpliance,
| would subnmit that MARD has no way of being
jointly responsible for conpliance if they are not
willing to adequately read and revi ew any pernit
application that is submtted by Heritage to the
IIlinois EPA. And if they are going to be jointly
responsible, it is necessary for themto take an
active -- a proactive role, approach to the
facility to make sure that they know what is going
on at the facility. Not that they take nore of a
hands- of f approach, but that they know exactly
what is going on on their property because they
are jointly responsible for conpliance and they
are jointly responsible and Iiable for any
viol ati ons.

Then with respect to itemNo. 2, "the

exi stence of those factors justifies an adjusted

L. A REPORTING (312) 419-9292
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standard,” well, | would submt that that has not
been nmet sinply because there has been no
denonstration that the factors relating to the
petitioner were substantially and significantly
different than the factors relied upon by U S

EPA, Congress and the Board when they adopted them
as pass-through regulations. So No. 1 and 2 have
not been net.

Wth respect to item No. 3, "requested
standard will not result in any environmental or
health effects,” well, if MARD does not have
know edge or can certify to the contents of the
applications for permts, then how are they going
to be able to police or supervise the activities
that occur at their property? So it is very
concei vabl e that there could be adverse
environnental or health effects if they are not
activity involved in the pernitting process.

And finally, we would submt that the
Ninth District Federal Court of Appeals case is
the law of that one particular case. It is not
the federal law. The federal regul ation has
remai ned the sane and the state regulation is

identical to that federal regulation

L. A REPORTI NG (312) 419-9292
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If the Board were to accept the
proposed adjusted standard, it would effectively
be accepting a standard that is |ess stringent
than the federal RCRA regulation. And for those
reasons and for the reasons that we will further
el aborate in our brief, we would reconmend that
the petition be, if not dismssed, that the
petition be denied. Thank you.

HEARI NG OFFI CER KNI TTLE: M. Bi ederman, any
final closing argunents? You have an opportunity
under our regulations to have the | ast say, so to
speak.

MR, Bl EDERVAN.  Thank you. Could | have just
a mnute, please?

HEARI NG OFFI CER KNI TTLE:  You may.

MR Bl EDERVAN:  Thank you.

(Short pause in proceedings.)

HEARI NG OFFI CER KNI TTLE:  Anyt hi ng further
M. Bi eder man?

MR Bl EDERVAN:  Yes.

REBUTTAL CLCSI NG ARGUVENT
BY MR Bl EDERVAN:
The testinony here today as well as the

evidentiary record is clear that Heritage is

L. A REPORTING (312) 419-9292
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justified in seeking the adjusted standard so that
its co-pernmittee can certify in a tinely fashion
RCRA docunents in order for this facility to
operate in a conpliant nmanner in an ever-changi ng
mar ket pl ace

| believe that that is a fair result
and that that is a result that public policy and
the citizens of the state of Illinois deserve.

| have nothing further.

HEARI NG OFFI CER KNI TTLE: Thank you, sir
Let's go off the record.

(Di scussion had off the
record.)

HEARI NG OFFI CER KNI TTLE: We are back on the
record after tal king about briefing schedul es of f
the record. Briefs will be due as follows: First
off, there will be a witten public conment
period. Witten public comrents will be due at
the Board on or before Septenber 20th.
Petitioner's brief will be due on or about
Sept enber 27th, with the Illinois Environnental
Protection Agency's brief due on or before
Cctober 11th, and the petitioner's reply brief due

on or before Qctober 18t h.

L. A REPORTI NG (312) 419-9292
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but let's just get all the briefs into the Board
office on the dates that | have set out. There
will be no mailbox rule. So mailing it doesn't
cut it. It has to be in the Board' s offices on
that day. And | would ask for rmaybe a courtesy
copy, you can work it out anongst yourselves, as
to whether a copy delivered via U S. Mail will be
sufficient. But you may want to give the EPA an
overni ght copy so they can get it and start
working on their brief.

MR GURNIK: Wuld submittal to the
Springfield office be acceptabl e?

HEARI NG OFFI CER KNI TTLE:  No. W don't all ow
that. It has to be filed in the Chicago office

MR SCHERSCHLI GT: Do the Board rul es
specifically -- | mean, what do the rules say with
respect to the nmail box rul e?

HEARI NG OFFI CER KNI TTLE: There is a
presunption --

MR, SCHERSCHLIGI: | don't anticipate that
even being a problem

HEARI NG OFFI CER KNI TTLE: There is a

presunption of filing that says if there is a date

L. A REPORTING (312) 419-9292
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filing that we take into account. They don't take
into account any mail box rule, per se, other than
that. It is just standard case law. And
generally the hearing officer at the hearing

deci des under |ight of the circunstances whet her
or not it is warranted or not. If you need it, if
you guys think you need it, we can work it in.

MR SCHERSCHLIGI: | don't think it will be a
problem If it is necessary, we will file
appropriate notions for an extension, but | don't
think it will.

HEARI NG OFFI CER KNI TTLE: Right. | don't
have a -- it is alot cleaner if we don't have to
worry about it at all.

MR GURNIK: | would like to make an
suggestion since we were not going to be applying
the mailbox rule, if we could nove the Agency's
brief due date one day later to the 12th and
Heritage's date to the 19th. Colunbus Day is the
9th. And if we are going to have a probl em
getting signatures, it is going to occur on the
10th, and we are going to have to have it out of

our office on the 10th in order to get it here

L. A REPORTI NG (312) 419-9292

overnight on the 11th. |If we have that extra day,

I think that will be beneficial
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M5. DOYLE: That is fine.

MR Bl EDERVAN: W have no objection to that.
HEARI NG OFFI CER KNI TTLE: | think that is
fair. Let's do that. Cctober 12th for the Agency
brief and Cctober 19th for the petitioner's reply

brief. And that will be set out in a hearing
of ficer order summari zing the hearing today. That
is all | have.

Once again, no nenbers of the
public are present. | do want to note that we had
two witnesses testify. Based on ny |egal judgnent
and experience, | did not find any credibility
issues with either w tness.

| thank you both -- and by both I
nmean both parties -- very mnuch.

MR Bl EDERVAN:  Thank you.
MR SCHERSCHLI GT:  Thank you.
(Di scussion had off the
record.)
HEARI NG OFFI CER KNI TTLE: We are back on the
record briefly. It turns out there is a clerical

m stake. W don't have a copy of Petitioner's

L. A REPORTING (312) 419-9292

Exhibit 2. The first witness took it with him

M. Scherschligt has given us his copy to
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substitute for Petitioner's No. 2.
M. Scherschligt, do you have any
objection if we use this copy?

MR SCHERSCHLI GT: None what soever.

HEARI NG OFFI CER KNI TTLE: M. Scherschli gt
says no.

Is that sufficient for you,
M. Bi eder man?

MR Bl EDERMAN:  Yes, it is.

HEARI NG OFFI CER KNI TTLE:  This will be
accepted as Petitioner's Exhibit No. 2. And that
is the end of the hearing.

(Wher eupon the proceedings in
the above-entitled cause were

concl uded.)
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STATE OF ILLINOS )
SS:
COUNTY OF LAKE )

I, Cheryl L. Sandecki, a Notary Public
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within and for the County of Lake and State of

I11inois,

and a Certified Shorthand Report

the State of Illinois, do hereby certify t

er of

hat |

reported in shorthand the proceedings had at the

taking of said hearing and that the foregoing is a

true, conplete, and correct transcript of

short hand notes so taken as af oresaid, and

contains all the proceedi ngs given at said

heari ng.

ny

Not ary Public, Cook County,
C.S.R License No. 084-03710
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Illinois



