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VILLAGE OF LAKE BARRINGTON,CUBA ) Pollution ControlBoard
TOWNSHIP,PRAIRIE RIVERSNETWORK, )
SIERRACLUB, BETH WENTZEL and )
CYNTHIA SKRUKRUD, )

)
Petitioners, )
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ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCYandVILLAGE OF WAUCONDA, )
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AL PHILLIPS, VERN MEYER, GAYLE DEMARCO, )
GABRIELLE MEYER, LISA O’DELL, JOAN LESLIE, .)
MICHAEL DAVEY, NANCY DOBNER,MIKE )
POLITO,WILLIAMS PARK IMPROVEMENT )
ASSOCIATION,MAT SCHLUETER,MYLITH PARK )
LOT OWNERSASSOCIATION,DONALD KREBS, )
DONBERKSHIRE,JUDY BRUMME, TWIN POND )
FARMS HOMEOWNERSASSOCIATION,JULIA )
TUDORandCHRISTINEDEVINEY, )

)
Petitioners, )

)
v. ) PCB05-59

) (
3

rd PartyNPDESPermit
) Appeal)

ILLINOIS ENVIRONMENTAL PROTECTION ) (Consolidated)
AGENCYand VILLAGE OF WAUCONDA, )

)
Respondents. )

NOTICE OF FILING

DorothyGunn,Clerk BradleyP.Halloran
Illinois PollutionControlBoard Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite 11-500 JamesR. ThompsonCenter,Suite11-500
100 WestRandolphStreet 100 WestRandolphStreet
Chicago,IL 60601 Chicago,IL 60601

SEEATTACHED SERVICE LIST

PLEASETAKE NOTICEthat I havetodayfiled with theOffice oftheClerk ofthePollution
ControlBoard an original and four (4) copiestheRESONSETO MOTION TO COMPEL THE
AGENCY TO PRODUCE THE VIOLATION AND LITIGATION RECORDof the Illinois
EnvironmentalProtectionAgency,a copyofwhich is herewithserveduponyou.

~ AGENCY

SanjayK. Sofat, AssistantCounsel
Division ofLegal Counsel

Dated: January6, 2005
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
Springfield,Illinois 62794-9276
(217)782-5544
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RESONSETO MOTION TO COMPELTHE AGENCY TO PRODUCE THE VIOLATION
AND LITIGATION RECORD

NOW COMES,Respondent,theIllinois EnvironmentalProtectionAgency(“Illinois EPA”

or“Agency”), by oneof its attorneys,SanjayK. Sofat,AssistantCounselandSpecialAssistant

AttorneyGeneral,andpursuantto 35111.Adm. Code101.500,101.502,101.504,101.614,101.616,

and 101.618,101.800,101.802,theIllinois CodeofCivil Procedures,theIllinois SupremeCourt

Rules,andtheHearingOfficer’s OrderdatedDecember15, 2004,andherebysubmitsits Response

to theSlocumLakeDrainageDistrict of LakeCountyandtheResidentGroup’sMotion to Compel

theIllinois EnvironmentalProtectionAgencyto ProducetheViolation andLitigation Record. In

supportof its Response,theIllinois EPA statesasfollows:

1. OnSeptember17, 2004,Village of LakeBarrington,CubaTownship,PrairieRivers

Network, SierraClub, BethWentzel,andCynthiaSkrukrudfiled a third partypermit
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appealwith theBoardpursuantto 415 ILCS 5/40(e)(1)and35 Ill. Adm. Code

105.204(b).

2. On September27, 2004,SlocumLakeDrainageDistrict (“SlocumDistrict”) of Lake

County,Illinois filed aSection40(e)petitionwith theBoard. Also, onSeptember

27,2004,Al Phillips,VernMeyer,GayleDemarco,GabrielleMeyer,LisaO’Dell,

JoanLeslie,Michael Davey,NancyDobner,Mike Politio, Williams Park

ImprovementAssociation,Mat Chlueter,Mylith ParkLot OwnersAssociation,Julia

Tudor,andChristineDeviney(“ResidentGroup”) filed aSection40(e)petitionwith

theBoard.

3. TheSlocumDistrict andtheResidentGroupappealtheAgency’sdecisionto grant

theVillage ofWauconda’srequestto modify its NationalPollutantDischarge

EliminationSystem(“NPDES”) permit, IL 0020109.

4. Pursuantto 35 Ill. Adm. Code105.116,theAgencyRecordis to be filed with the

Boardwithin thirty (30)daysafterreceiptofthepetition. TheAgencyRecordwas

timelyfiled with theBoardandconsistsof approximately2262pages.

5. On December13, 2004,theIllinois EPAfiled amotionfor leaveto amendits Record

to includethetranscriptoftheNPDESpermit informationhearingaspartofthe

AgencyRecord.

6. OnDecember15, 2004,theHearingOfficer grantedtheAgency’smotion to amend

its record.

7. On December22, 2004,theBoardreceivedtheSlocumDistrict andtheResident

Group’scombinemotion to compeltheIllinois EnvironmentalProtectionAgencyto

producetheviolation andlitigation recordfor theVillage of Wauconda’swastewater

treatmentplant from 1980 to thepresent.
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8. TheAgency’spermittingdecisionin this caseonly pertainsto theVillage of

Wauconda’srequestto expandits treatmentplant designaverageflow discharge

from 1.4’million gallonsperday(“MGD”) to 1.9 MGD duringPhaselandto 2.4

MGD in PhaseH.

9. This modifiedpermit issuedon August23, 2004,will expireonNovember30, 2005.

10. TheAgencymadeits decisionto issuethemodifiedpermitpursuantto Section39 of

theAct.

11. Regardingtheprior noncompliancewith theAct by theapplicant,Section39(a) of

theAct providesthat, “[i]n making its determinationsonpermit applicationsunder

this sectiontheAgency~y considerprior adjudicationsofnoncompliancewith this

Act bytheapplicantthatinvolvedareleaseofacontaminantinto theenvironment.”

415 ILCS 5/39(a)(emphasisadded).

12. As is clearfrom thelanguage,Section39(a) only imposesadiscretionaryobligation

on theAgencyto considertheapplicant’sprioradjudicationsofnoncompliance.

13. After initial investigation,theundersignedattorneyfoundthatoneprior adjudication

of noncompliancein theform ofa consentdecreewasconsideredduringthe

permittingdecisionprocess.No otherdocumentsrelatedto noncompliancewith the

Act by theapplicantwereconsideredby theAgencyin this case.

14. Today,theundersignedattorneyrequesttheHearingOfficerandtheBoardto allOw

theAgencyto includethisconsentdecree,99 CH 720, enteredby theNineteenth

Circuit Courton December13, 2000,asparofthepreviouslyfiled AgencyRecord.

15. TheSlocumDistrict andtheResidentGroup,however,demandproductionof all

violationsandlitigation recordsfor theVillage ofWaucondafrom 1980to present.
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16. Theirdemandis irrelevantto thispermitappealandgoeswell beyondthe

requirementsof Sections39 and40(e)(3)oftheAct.

17. TheSlocumDistrict andtheResidentGroup’sdemandis irrelevantto thepermit

appealbecauseneithertheAgencyis requiredby theAct to considerall violations

andlitigation recordsfrom 1980to presentnordid it.

18. Further,astheAct specificallyrequirestheBoardto hearthepetition“exclusivelyon

thebasisoftherecordbeforetheAgency”,demandingtheintroductionofdocuments

that werenot consideredbythe Agencyduring thepermittingdecisionprocesswould

not only be inconsistentwith therequirementsoftheAct but alsobeawasteofthe

Board’svaluabletime.

19. TheAgencyurgestheHearingOfficerandtheBoardto DENY theSlocumDistrict

andtheResidentGroup’sMotion to Compel. TheAgencyfurtherurgestheHearing

Officer andtheBoardto bartheSlocumDistrict andtheResidentGroupfrom

seekinginformationthatis clearlyoutsidethescopeofthesubjectmatterpresented

in thispermit appeal.

WHEREFORE,for thereasonsstatedabove,theIllinois EPAherebyrespectfullyrequests

that theHearingOfficerandtheBoardto TAKE NOTICEoftheconsentorderandDENY

theSlocumDistrict andtheResidentGroup’sMotion to CompeltheIllinois EPA to Produce

theViolation andLitigation Record.
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RespectfullySubmitted,

ILLINOIS ENVIRONMENTALPROTECTIONAGENCY

By:__________________________

SanjayK. Sofat
AssistantCounsel
Division ofLegalCounsel

DATED: January6, 2005

Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)782-5544
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SERVICE LIST

PercyL. Angelo
RussellR. Eggert
Kevin G. Desharnais
Mayer, Brown,Rowe& Maw,LLP
190 5. LaSalleSt.
Chicago,IL 60603

Albert Ettinger
EnvironmentalLaw andPolicy Center
35 E. WackerDr.
Suite 1300
Chicago,IL 60601

William D. Seith
Total EnvironmentalSolutions,P.C.
631 E. ButterfieldRd.
Suite315
Lombard,IL 60148

BonnieL. Macfarlane
BonnieMacfarlane,P.C.
106 W. StateRd.
P.O. Box 268
IslandLake,IL 60042

JayJ.Glenn
Attorneyat Law
2275 HalfDayRoad
Suite350
Banflockburn,IL 60015
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)
STATE OF ILLINOIS

COUNTY OF SANGAMON

)
) SS
)
)

PROOF OF SERVICE

I, theundersigned,on oathstatethat I haveservedtheattachedRESONSETO MOTION
TO COMPEL THE AGENCY TO PRODUCE THE VIOLATION AND LITIGATION
RECORDuponthepersonto whom it is directed,by placingacopyin an envelopeaddressedto:

DorothyGunn,Clerk
Pollution ControlBoard
100 WestRandolphStreet
Suite11-500
Chicago,Illinois 60601

(OVERNIGHT MAIL)

PercyL. Angelo
RussellR. Eggert
Kevin G. Desharnais
Mayer, Brown,Rowe& Maw, LLP
190 S. LaSalleSt.
Chicago,IL 60603

(OVERNIGhT MAIL)

AlbertEttinger
EnvironmentalLaw andPolicyCenter
35 E. WackerDr.
Suite 1300
Chicago,IL 60601

(OVERNIGHT MAIL)

William D. Seith
Total EnvironmentalSolutions,P.C.
631 E. ButterfieldRd.
Suite315
Lombard,IL 60148

(OVERNIGHT MAIL)

BradleyP. Halloran
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500
Chicago,illinois 60601

(OVERNIGHT MAIL)

BonnieL. Macfarlane
BonnieMacfarlane,P.C.
106 W. StateRd.
P.O.Box 268
IslandLake, IL 60042

(OVERNIGHT MAIL)

JayJ. Glenn
Attorneyat Law
2275HalfDayRoad
Suite350
Bannockburn,IL 60015

(OVERNIGHT MAIL)
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andmailing it from Springfield, Illinois on January6, 2005,’with sufficientpostageaffixedas
indicatedabove.

SUBSCRIBED AND SWORN TO BEFORE ME $‘~~ :..:..:-;.

BRENDA BOEHNER
this b’’ ‘day ofJanuary,2005. ~NOTARYPUB~L~.~

~ ~1~yQ~~’

NotaryPublic
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