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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD ~ 0 7 1999

IN THE MATTER OF: )
)

AMENDMENTS TO PERMiTTING FOR )
USEDOIL MANAGEMENT AND USED )
OIL TRANSPORT35 IL ADMIN. CODE )
807 AND 809. )

R99-18

(Rulemaking— Land)

~

STAfE OF ILLINOIS
Pollution Control Board

NOTICE OF FILING

TO: Ms. DorothyM. Gunn
Clerk oftheBoard
Illinois PollutionControlBoard
100 WestRandolphStreet
Suite 11-500
Chicago,illinois 60601
(VIA AIRBORNE EXPRESS)

JoelJ. Sternstein,Esq.
HearingOfficer
illinois Pollution ControlBoard
100WestRandolphStreet
Suite 11-500
Chicago,illinois 60601
(VIA AIRBORNE EXPRESS)

(PERSONSON ATTACHED SERVICELIST)

PLEASETAKE NOTICE that I havefiled todaywith theClerkof the illinois Pollution
ControlBoardan originalandninecopiesoftheCOMMENTS OFTHE ILLINOIS
ENVIRONMENTAL REGULATORY GROUP,acopyof which is herewithserveduponyou.

808 SouthSecondStreet
Springfield, illinois 62704
(217)523-4900

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
REGULATORY GROUP,

OneofIts Attorneys
By:

Dated: May6, 1999

KatherineD. Hodge
KarenL. Bernoteit
HODGE & DWYER

THIS FILING SUBMITTED ON RECYCLED PAPER



CERTIFICATE OF SERVICE

I, KatherineD. Hodge,theundersigned,certify thatI haveservedtheattached
COMMENTS OFTHE ILLINOIS ENVIRONMENTAL REGULATORY GROUPupon:

Ms. DorothyM. Gunn
Clerkof theBoard
illinois Pollution ControlBoard
Stateofillinois Center
100 WestRandolphStreet
Suite11-500
Chicago,illinois 60601

JoelJ.Sternstein,Esq.
HearingOfficer
illinois Pollution ControlBoard
Stateof illinois Center
100WestRandolphStreet
Suite 11-500
Chicago,illinois 60601

by sendingsaid documentsviaAirborneExpressin Springfield, illinois on or before5:00 p.m.
onMay6, 1999,andupon:

SanjayK. Sofat,Esq.
illinois EnvironmentalRegulatoryGroup
215 EastAdamsStreet
Springfield,illinoIs 62701

MatthewJ.Dunn,Chief
EnvironmentBureau
Office of theAttorney General
100WestRandolphStreet,

12
th Floor

Chicago,illinois 60601

CynthiaHilton, ExecutiveDirector
AssociationofWasteHazardous
MaterialsTransporters

2200Mill Road
Alexandria,Virginia 22314

Vicki Thomas
JCAR
Wm. G. StrattonBldg., Room700
Springfield, illinois 62706

RobertLawley
ChiefLegal Counsel
Departmentof NaturalResources
524 SouthSecondStreet
Springfield,illinois 62701-1787

JenniferMarsh
ChemicalIndustryCouncil ofillinois
920 SouthSpring
Springfield,Illinois 62704

Kimberly A. Geving,AssistantCounsel
illinois EnvironmentalProtectionAgency
Division ofLegal Counsel
1021NorthGrandAvenueEast
PostOffice Box 19276
Springfield, illinois 62794-9276

JeffreyJeep
EMCO ChemicalDistributors,Inc.
2100CommonwealthAvenue
North Chicago,illinois 60064
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PaulPike ChristopherHarris
(MC-602) GeneralCounsel
AmerenServices NationalOil RecyclersAssociation
PostOffice Box 66149 1439WestBabcock
St. Louis, Missouri 63166 Bozeman,Montana 59715

by depositingsaiddocumentsin theU.S. Mail in Springfield, illinois on orbefore
5:00 p.m. on May6, 1999.

KatherineD. Hodge
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD CLr~’~~P4/W 071999

IN THE MATTER OF: ) ~,TA1£ OF ILLINOIS

AMENDMENTS TO PERMITTINGFOR ) R99-18 PO1JUtIOfl Control Board
USEDOIL MANAGEMENT AND USED ) (Rulemaking- Land)
OILTRANSPORT35 IL ADMIN. CODE )
807 AND 809. )

COMMENTS OF THE ILLINOIS ENVIRONMENTAL REGULATORY GROUP

NOW COMEStheILLINOIS ENVIRONMENTAL REGULATORY GROUP(“IERG”),

by oneof its attorneys,KatherineD. HodgeofHODGE& DWYER, andsubmitsthefollowing

Post-HearingCommentswith regardto theabove-referencedrulemaking.

OnNovember2, 1998, the illinois EnvironmentalProtectionAgency(“Agency”) filed

proposedamendmentsto 35 IlL Admin. CodeParts807 and809 with the illinois Pollution

ControlBoard(“Board”) pursuantto Sections27 and28 of theEnvironmentalProtectionAct

(415ILCS 5/27 and5/28 (1998))and35 ill. Admin. Code§ 102.121. Hearingswereheldin this

proceedingon February25, 1999 in Chicagoandon March 1, 1999in Springfield. On

March 29, 1999,IERGandtheAgencyfiled a JointMotionto ExtendthePublicComment

Periodwith theBoard,whichrequestedthat thecommentperiodbe extendedfrom April 9, 1999

to May 7, 1999. On April 12, 1999, theBoard’sHearingOfficer issuedan ordergrantingthe

JointMotion to Extendthe PublicCommentPerioduntil May 7, 1999.

As setforth morefully below, IERG is generallyopposedto thepermittingschemefor

usedoil managementfacilities containedin theAgency’srulemakingproposalin theabove-

referencedmatter. However,in theeventthat theBoardshoulddecideto proceedwith adoption

oftheseproposedrules, IERGoffersseveralcommentson particularissuesof concern.



First, theAgencyhasnotestablishedtheneedfor theBoardto adoptpermit requirements

for usedoil managementfacilities, whichwould resultin amorestringentapproachthanthe

“permit-by-rule” schemecurrentlymandatedby theUnitedStatesEnvironmentalProtection

Agency(“USEPA”). In addition, theAgency’sproposalwould resultin theimpositionof

permitconditionsmorestringentthantheusedoil managementstandardscurrentlyin effect and

would resultin usedoil managementfacilities in illinois being placedat acompetitive

disadvantagecomparedto competitorslocatedout-of-state,dueto increasedcostsof doing

businessin complyingwith themoreburdensomerequirements.IERGmembercompanies,in

turn, wouldbechargedmorefor all usedoil managementservicesin illinois. Finally, thereis

insufficientinformation in therecordin this proceedingto establishtheeconomicreasonableness

and technicalfeasibility oftheAgency’srulemakingproposal.

SubtitleC ofthefederalResourceConservationandRecoveryAct mandatesa“permit-

by-rule” scheme.USEPAadoptedthefederalusedoil managementstandards,set forth in

40 C.F.R.Part279,that establishvarioususedoil managementstandardsbutdo not requirea

permitfor usedoil facilities. TheBoardthenadopted35 ill. Admin. CodePart739 asan

identical-in-substancerulemakingunderSections22.4 and27 of theAct (415 ILCS 5/22.4and

5/27 (1998)). TheAgencyhasfailed to establishaneedfor permittingrequirementsmore

stringentthanthefederal“permit-by-rule” requirements.At theBoardhearingin Springfieldon

March 1, 1999,theAgencyindicatedthat it wasnot sureof thenumberofusedoil facilities that

would be impactedby theproposedrulemaking. (~pages16 and 17, HearingTranscriptfor

R99-18,March 1, 1999.) Theneedfor suchpermitrequirementscannotbedeterminedwhen

theAgencyknowsneitherthenumberof affectedfacilities norparticular“environmentalrisks”

at suchfacilities.
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IERGmembercompaniesareconcernedthat theimpositionof a landpermit requirement

will put thoseusedoil facilitiessubjectto thepermit requirementat acompetitivedisadvantage

with respectto competitorslocatedin otherstates.Thecostsassociatedwith applyingfor and

obtainingalandpermit andobtainingsubsequentpermitrenewalsarecoststhat would notbe

incurredby outof statecompetitorsthatoperateundera “permit by rule” scheme.In addition,

companiesthat seekto entertheusedoil managementfield maybediscouragedfrom doing so,

dueto thefact thattheywould incurcostsassociatedwith obtaininga landdevelopmentalpermit

andpossibly,of goingthroughthelocal siting approvalprocess.This mayhavetheimpactof

discouragingtherecyclingofusedoil when,from apublic policy standpoint,theStateof illinois

tries to encouragerecyclingof materialsto thegreatestextentpossible

UndertheAgency’srulemakingproposalasit currentlyexists,theAgencymayhave

discretionto imposepermit conditionsthat aremoreburdensomethantheusedoil management

standardsthat currentlyexist in Part739. Thispossibilitywill alsoincreasethelikelihood that

usedoil managementfacilitieswill beatacompetitivedisadvantageascomparedto out-of-state

competitors.Theincreasedcostsassociatedwith compliancewith moreburdensome

requirementsarecoststhat will bepassedalongto IERGmembercompanieswho utilize the

servicesoftheseusedoil managementfacilities.

In addition,thereis insufficient informationin this recordto allow theBoardto consider

theeconomicreasonablenessandtechnologicalfeasibility of theAgency’srulemakingproposal.

TheAgencyhaspresentedno testimonyregardingthespecific typesof requirementsthatusedoil

managementcompanieswill haveto meetasaresultofbeingrequiredto obtainastateland

permit; theAgencyhaspresentedno testimonyon thecostsassociatedwith meetingthemore

burdensomepermittingrequirements.
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In conclusion,dueto theabovereasons,IERG urgestheBoardnot to adopttheabove-

referencedrulemakingproposal.However,in theeventthat theBoarddecidesto proceedwith

adoptionof theseproposedrules,IERG offersthefollowing commentson severalissuesof

particularconcern:

1. If theBoardintendsto proceedwith thisrulemakingproposal,theBoardshould

addanexemptionfrom statelandpermitrequirementsfor usedoil managementfacilitieswhich

usean outsideparty to processortreatusedoil on thesitewheretheusedoil is generated.Such

usedoil managementfacilities shouldnot besubjectto statelandpermitrequirementsbecause

thefacilities will havecontrol overtheusedoil from thetimeit is generatedthroughthe

processingortreatingof theusedoil. Therefore,a landpermitrequirementshouldnotbe

applicablesincetheconcernstheAgencymayhaveaboutusedoil managementfacilities that

handleusedoil generatedat anothersitearenotpresentin this situation.

2. Thereshouldbe no statelandpermit requirementfor generatorsof usedoil that

alsoarethefirst to claim thattheirusedoil, to beburnedfor energyrecovery,meetstheusedoil

specificationsin 35 ill. Admin. Code§ 739.111. Thesegeneratorsarealsoby definition “used

oil fuel marketers,”asdefinedin 35 111. Admin. Code§ 739.100. Underthecurrentrulemaking

proposal,a statelandpermit issuedpursuantto 35 ill. Admin. CodePart807would berequired

for this activity. A permit shouldnotberequiredfor activity, which is limited to sampling,and

analyzingusedoil to determinewhetherit meetsthespecificationrequirements.This issuehas

beendiscussedwith theAgencyandIERG understandsthattheAgencywill proposean

amendmentthat will addresstheconcern.

3. Underthecurrentregulatoryproposal,existingusedoil facilities thatoperatein

compliancewith the“permit-by-rule” schemewill not bein compliancewith theabove
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rulemakingproposaluponits effectivedatebecausethosefacilities thatmustobtain localsiting

approvalwill notbeableto obtain local sitingand apermit upontheeffectivedateoftherule. In

addition,usedoil facilities thatwould only besubjectto thepermit requirementwouldnot be

ableto obtainapermitby theeffectivedateof therule and,as such,would notbein compliance

with therule. This issuehasbeendiscussedwith theAgencyandIERG understandsthatthe

Agencywill proposean amendmentthatwill addressthis concern.

In conclusion,IERGreservestheright to offer additionalcommentson the amendments

expectedto besubmittedby theAgency,especiallyif theBoarddeterminesto proceedwith

adoptionof theseregulations.

WHEREFORE,IERGappreciatestheopportunityto participatein this proceedingand

respectfullyrequeststheBoard:to takeactionon theAgency’sregulatoryproposalconsistent

with thesecomments.

Respectfullysubmitted,
ILLINOIS ENVIRONMENTAL
REGULATORYGROUP,

By:_________
Oneof Its Attorneys

Dated: May 6, 1999

KatherineD. Hodge
KarenL. Bernoteit
HODGE& DWYER
808 SouthSecondStreet
Springfield, illinois 62704
(217)523-4900
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