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CERTIFICATE OF SERVICE

The undersignedattorneyherebycertifies that he hascauseda copy of RespondentONYX

WASTE SERVICESMIDWEST, INC.’S MOTION FOR SUMMARY JUDGMENT; OR

IN THE ALTERNATIVE ITS MOTION TO RECONSIDER THE BOARD’S JULY 22

2004ORDERand APPEARANCEto bedeliveredby handdeliveryto:

DorothyM. Gunn
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolph,Suite11-500
Chicago,IL 60601

on August23, 2004. ThePetitiondid not identify anaddressor locationto allowfor serviceon

thePetitioner.
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APPEARANCE

The undersignedattorney hereby enters the appearanceof the Respondent,ONYX
WASTE SERVICESMIDWEST, [NC.

Respectfullysubmitted,

ONYX WASTE SERVICESMIDWEST,
INC.

By:_____
OneofIts Attorneys

GeraldP.Callaghan
PaulA. Duffy
FREEBORN& PETERSLLP
311 SouthWackerDrive, Suite3000
Chicago,Illinois 60606
(312) 360-6000
Date: August 23, 2004
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(Third-PartyPollution ControlFacility
Siting Appeal)

and

ONYX WASTE SERVICES MIDWEST, INC.’S
MOTION FOR SUMMARY JUDGMENT; OR IN THE ALTERNATIVE
ITS MOTION TO RECONSIDER THE BOARD’S JULY 222004ORDER

RespondentOnyx WasteServicesMidwest, Inc. (“Onyx”), by its undersigned

attorneysand pursuantto 35 Ill. Adm. Code § 101.516,herebymovesthe Illinois Pollution

Control Board (“Board”) for summary judgment as to the July 10, 2004 “Petition For

Review/AppealTo ContestSiting Of WasteTransferStation In Batavia, Illinois” (“Petition”)

filed by “Batavia,Illinois ResidentsOpposedTo Siting OF WasteTransferStation.” Thereis no

genuineissueasto thefact that thePetitionerfailed to participatein thepublic hearingon siting

approvalfor Onyx. TheBoard lacks subject-matterjurisdictionover the Petition and Onyx is

entitledto judgmentasamatterof law asto theentirePetition.

In the alternative,Onyx moves the Board pursuantto 35 Ill. Adm. Code §~

101.520and 101.904, to reconsiderandmodify its July 22, 2004 Order(“Order”) to strikethe

extensionit purportsto give to theBoard’s120-daystatutorydecisiondeadline,andto strikethe

permissionit purportsto give an individual to file a petition to review Batavia’s local siting

approvalbeyondthe35-daystatutorydeadline.



In supportof its Motions, Onyxstatesasfollows:

INTRODUCTION AND BACKGROUND

1. Onyx filed a request(the “Application”) with the City of Batavia(“City”) on

December19, 2003 for local siting approvalto constructa solid wastetransferstationat 766

Hunter Drive, Batavia, Illinois, in accordancewith the Illinois EnvironmentalProtectionAct

(“Act”), 415 ILCS 5/39.2 and the City’s Siting Ordinancefor Pollution Control Facilities,

OrdinanceNo. 02-10(the“Ordinance”). SeeRecklausAffidavit (“Aff.,” TabA hereto)at¶ 3.

2. TheCity establisheda Pollution ControlFacilityCommittee(“PCF Committee”)

comprisedof sevenCity Council members,which helda public hearingfrom April 12 through

16, 2004regardingtheApplication. Id. at¶11 3-4.

3. After the public hearingand subsequentpublic commentperiod requiredunder

the Act and the Ordinance,thePCFCommitteerecommendedapprovalof theRequest.Id. at ¶

6. The City Council followed the PCF Committee’s recommendationsand approvedthe

Application on June 7, 2004. Id. The PCF Committee and City Council eachspecifically

concludedthatOnyx andthePCF Committeecompliedwith all applicablerequirementsof both

theAct andtheOrdinance.Id

4. ThePetitionerdid not participatein thepublic hearingon theApplicationthatthe

City held from April 12 through 16, 2004. Id. at ¶~J8, 10. Additionally, the individual who

signedanoticeoffiling for thePetitiondid not participatein thepublic hearing. Id. at¶~f9-10.



ARGUMENT

ONYX IS ENTITLED TO SUMMARY JUDGMENT BECAUSE THE BOARD
LACKS SUBJECT-MATTER JURISDICTION OVER THE PETITION

5. ThePetitioner’sfailure to participatein theApril 12-16,2004publichearingbars

theBoard from exercisingsubject-matterjurisdiction overthe Petition under415 ILCS 5/40.1,

andOnyx is entitledto summaryjudgment.

6. A party may move the Board for summaryjudgment at any time after the

opposingpartyhasappeared(oraftertheexpirationoftime within which anypartywasrequired

to appear)for all or anypartofthereliefsought. 35 Iii. Adm. Code§ 101.516. TheBoardmust

entersummaryjudgmentif the record,includingpleadings,depositionsandadmissionson file,

togetherwith any affidavits, shows that thereis no genuineissueofmaterial fact, and that the

movingparty is entitledto judgmentasa matterof law. Id.; seealso Dowdv. Dowd, Ltd. v.

Gleason,181 Ill. 2d 460, 483, 693 N.E.2d358, 370 (1998). In ruling on a motion for summary

judgment,theBoardmustconsiderthe pleadings,depositions,andaffidavits strictly againstthe

movant andin favor of the opposingparty, and grant summaryjudgmentwhenthe movant’s

right to it is free andclear from doubt. Additionally, a party opposinga motion for summary

judgmentmaynot reston its pleadings,but must presenta factualbasiswhich would arguably

entitle it to judgment. Gauthierv. Westfall,266 Ill. App. 3d 213, 219, 639N.E.2d994, 999 (2d

Dist. 1994);seealso UnitedDisposalofBradley,Inc. v. IEPA, PCBNo. 03-235,2004Ill. ENY

LEXIS 337(Jun.17, 2004).

7. The Board is a creationof statuteand as suchany poweror authorityit claims

mustbeexpresslystatedin the Act. GraniteCity Steelv. IPCB, 155 Ill.2d 149, 613 N.E.2d719

(1993);Shepardet al v. IPCB, 272Ill.App.3d 764, 651 N.E.2d555 (2ndDist. 1995). TheBoard

hasno greaterpowersthanthosethelegislatureconfersuponit. Village ofLombardv. Poillution

Control Board, 66 Ill.2d 503, 506, 363 N.E.2d 814 (1977). The Board lacks subject-matter



jurisdiction to act outsideof the expressgrant of authority. Ogle CountyBoard v. Pollution

ControlBd., 272 Ill. App. 3d 184, 649 N.E.2d545 (2d Dist. 1995); Businessand Professional

Peoplefor thePublic Interestv. Illinois CommerceComm‘n., 136 Ill. 2d 192, 243, 555 N.E.2d

693 (1989).

8. Section40.1(b)only allows a third party to challengea local siting decisionsif it

“participatedin thepublic hearingconductedby the ... governingbody...” 415 ILCS 5/40.1(b).

TheAct doesnot confersubject-matterjurisdiction for theBoardto evaluatea petitionfrom a

anyonewho failedto participatein thepublichearing.415 ILCS 5/40.1(b).

9. ThePetitionerdid not participatein anyphasethepublic hearing. SeeAff. at ¶~f

8, 10. In particular,thePetitionerdid not file anappearancefor thehearing;did not questionor

cross-examineanywitness;anddid not offer anycommentduring thepublichearing.Id. There

wasalso no attorneyor otherentity representingthePetitionerthat participatedin anyaspectof

thepublic hearing.Id. Thepublichearingtranscriptsconfirm that neitherthePetitionernorany

entity representingit participatedin anyaspectofthepublic hearing.Id. at ¶ 10.

10. The Petition lacks any allegation that the Petitionerparticipatedin the public

hearing,and furthermorelacksany allegationthat contradictsanyof the factsset forth in this

Motion for SummaryJudgment.

11. The Petitioner’s failure to participatein the public hearingis a completebar to

challengingtheCity’s sitingapprovalunder415 ILCS 5/40.1(b).

12. The Act thus doesnot grant the Board subject-matterjurisdiction over the

Petition.

13. There is no genuine issue of material fact as to the Petitioner’s failure to

participatein thepublichearing,andOnyx is entitledto summaryjudgmentasamatterof law.



WHEREFORE, Onyx requeststhe Board to enteran Order granting Onyx’s

Motion for SummaryJudgmentand enteringjudgmenton Onyx’s behalfwith respectto the

entirePetition,andfor suchotherreliefastheBoarddeemsto be reasonableandappropriate.

IN THE ALTERNATIVE, ONYX REQUESTS THE BOARD
TO RECONSIDER ITS JULY 22, 2004ORDER

14. In thealternative,Onyx requeststhat theBoardreconsiderits July 22, 2004Order

andmodify it to (a) strike the Order’sextensionof the 120-daydecisiondeadlineregardingthe

Petition,(b) strikethe Order’sreferencesto JanisRosauerasthe “petitioner” in this action, and

(c) strikethe Order’sauthorizationfor JanisRosauerto file a petitionin this actionbeyondthe

35-daystatutorydeadline.

15. A motion for reconsiderationbrings to the Board’s attention “errors in the

[Board’s]applicationofthe law,” amongotherthings. ContinentalCasualtyCo. v. SecurityIns.

Co., 665 N.E.2d374, 377 (1stDist. 1996); seealso Korogluyanv. ChicagoTitle & Trust Co.,

572 N.E.2d1154, 1158 (1st Dist. 1991); CitizensAgainstRegionalLandfill v. CountyBoard of

WhitesideCounty, PCB 93-156, 1993 Ill. ENV LEXIS 235 (Ill. Pol. Control Bd., March 11,

1993). In ruling on a motion for reconsideration,the Board may correcterrorsarising from

oversightor omission. 35 111. Adm. Code§ 101.904. The Board must also considerfactors

includingnewevidenceto concludethat theBoard’sdecisionwasin error. 35 Ill. Adm. Code§

101.902.

THE BOARD HAS NO AUTHORITY TO UNILATERALLY EXTEND THE
STATUTORY 120-DAYDECISION DEADLINE

16. The Boardshouldreviseits Orderandstrikethe extensionit purportsto give to

the120-daydeadlineit hasto decidechallengesto theCity’s siting approval.

17. The Act requiresthe Boardto renderanydecisionon a challengeto local siting

approvalwithin 120 daysafterthepetitionis filed. 415 ILCS 5/40.1(a),(b). TheAct doesnot

granttheBoardauthorityto ignoreorunilaterallyextendthedeadline.



18. The Board’sown regulationsacknowledgethat in accordancewith Section40.1,

“only the applicantfor siting may waive the decisiondeadline,”and that unlessthe applicant

doesso“the Boardwill issueits decisionwithin 120 daysaftertheproperfiling andserviceof a

petitionfor review.” 35 Ill. Adm. Code§ 107.504;see,e.g. Alliancefor a SafeEnvironmentv.

AkronLandCorp.,No. PCB80-184,1980 Ill. ENV LEXIS 237 (Oct. 30, 1980)

19. Onyx, the applicantin this matter,hasnot agreedto waivethe Board’sdecision

deadlineandthereis no supportin therecordfor anextensionofthe 120-daydeadline.

20. The Boardexceededits statutoryauthoritywhenit agreedto “restart” a 120-day

decisiondeadlineperiodonceanamendedpetitionto reviewtheCity’s siting approvalis filed.

21. The Board should reconsiderits Order and strike the provision purporting to

“restart”the 120-daydecisionperiod.

THE BOARD CANNOT ALLOW A BATAVIA RESIDENT
TO FILE A PETITION AVI’ER THE STATUTORY FILING DEADLINE

22. The Order’smistakenidentificationof “one Bataviaresident,JanisRosauer”as

the Petitioner lacks support, and the Board should strike from the Orderboth any reference

identifying Ms. Rosaueras the petitioner,and the Order’s allowanceof time for her to file a

petitionbeyondthe 35-daytimelimit in theAct.

23. The Act requireseligible third-partypetitionersto file a challengeto any local

siting approvalno laterthan35 daysafterafinal decision.415 ILCS 5/40.1(b).

24. ThePetitionerclearly identifiesitself as“Batavia, Illinois ResidentsOpposedTo

Siting OfWasteTransferStation”in thePetition. While Ms. Rosauersignedthenoticeoffiling,

shedid not sign thePetitionandhernamedoesnot appearanywherein it. Thereis no support

for a conclusionthat a personwho merely signsa notice of filing may be deemedto be a

petitionerfor purposesofcleaningupdefectsin apetition.



25. Thereis no evidencein the recordthat Ms. Rosauer,in her individual capacity,

broughtanypetitionto reviewtheCity’s decisionwithin the 35-daytimelimit. Aff. at¶~J9-10.

26. Ms. Rosauerdid not participatein thepublic hearingheld from April 12 through

16,2004. Id. at ¶~J9-10. Section40.1(b)thusbarsher from filing apetitionat anytime, andthe

BoardlacksjurisdictionoveranypetitionMs. Rosauerfiles in thefuture.

27. Additionally, sinceMs. Rosauerdid not file apetitionwithin 35 daysoftheCity’s

June7, 2004decision,Section40.1(b)barsher from filing one now. Section40.1(b) likewise

fails to authorizethe Boardto reviewa petitionfiled morethan 35 daysafterthedecision,and

theBoardwill thereforelacksubject-matterjurisdictionover anypetitionMs. Rosauerfiles in

thefuture.

28. It would thereforebe futile for the Board to authorize Ms. Rosauerto file a

petition to review the City’s siting approvalat any time, becauseoncefiled the Board would

haveno subjectmatterjurisdictionover it.

29. TheBoardshouldreconsiderits Orderandstrikeany referenceto Ms. Rosaueras

thepetitioner,and thepermissionit purportsto give Ms. Rosauerto file anuntimelypetitionto

reviewtheCity’s decision.



WHEREFORE,RespondentOnyx Waste Services Midwest, Inc. respectfully

requeststhat the Board grant Onyx’s Motion For SummaryJudgment,and enterjudgment in

Onyx’s favoras to the entirePetition. In the alternative,Respondentrespectfullyrequeststhe

Boardto reconsiderits July 22, 2004Orderand(a) strike its purportedextensionofits statutory

120-daydecisiondeadline;(b) strike any referenceidentifying JanisRosauerasthe Petitioner;

(c) strike the permissionit seeksto give JanisRosauerto file a petitionfollowing expirationof

the35-daydeadlineto challengelocal siting decisions;and(d) for suchotherrelief astheBoard

deemsto be reasonableandappropriate.

Respectfullysubmitted,
ONYX WASTE SERVICESMIDWEST,
INC.

By:______
Oneof its attorneys

GeraldP.Callaghan
PaulA. Duffy
Freeborn& PetersLLP
311 5. WackerDrive
Chicago,IL 60611

Date:August23, 2004
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AFFIDAVIT OF RANDY RECKLAUS

1. My nameis RandyRecklaus.I am AssistantCity Administrator of the City of

Batavia(“Batavia” orthe “City”). I havepersonalknowledgeofthemattersset forth herein.

2. In connectionwith my positionasAssistantCity Administrator,I wasinvolved in

the City’s handlingof Onyx WasteServicesMidwest, Inc.’s (“Onyx”) “Application for Local

Siting Approval” (“Application”) seekingapprovalto constructa solid wastetransferstation

(“Site”) in Batavia.

3. Onyx filed its Application on December19, 2003. Pursuantto Section6(A) of

the City’s Siting Ordinancefor Pollution Control Facilities, OrdinanceNo. 02-10,asamended

(“Siting Ordinance”), the Mayor of Bataviaappointeda Pollution Control Facility Committee



(“PCF Committee”)to conductapublic hearing(the“Public Hearing”)for theApplication. The

PCFCommitteeconsistedofsevenCity Council members.

4. The PCF Committeeheld the Public Hearing regardingthe Application from

April 12 throughApril 16, 2004.

5. I attendedthe entirePublic Hearingfrom beginningto endandon eachday from

April 12 throughApril 16, 2004, with the exceptionof a brief 15- to 20-minuteperiodduring

which an individualnamedGregPopovichwascommenting.

6. After the Public Hearing and subsequentpublic commentperiod, the PCF

Committee recommendedapproval of the Request. The City Council followed the PCF

Committee’srecommendationsandapprovedthe Applicationwith conditionson June7, 2004.

The PCF Committeeand City Council each specifically concludedthat Onyx and the PCF

Committeecompliedwith all applicablerequirementsofboththeAct andtheSiting Ordinance.

7. With the exceptionof a portion of the remarksof GregPopovich, I saw and

listenedto eachmemberof thepublic whomadeany statementduringthePublicHearing.

8. No individual who participatedin thePublicHearingidentifiedhim- or herselfas

a memberorrepresentativeof anentity called“Batavia,Illinois ResidentsOpposedTo Siting Of

WasteTransferStation.”

9. No individual who participatedin the Public Hearing identified herselfasJanis

Rosaueror asarepresentativeofJanisRosauer.

10. In connectionwith my preparationof this affidavit, I reviewedthe transcriptof

the Public Hearing. The transcript confirms the fact that no member or representativeof

“Batavia, Illinois ResidentsOpposedTo Siting Of WasteTransferStation”participatedin the

PublicHearing. Thetranscriptalso confirmsthe fact that neitherJanisRosauernoranyperson

2



identifying him- or herselfas a representativeof Janis Rosauerparticipatedin the Public

Hearing.

AFFIANT SAYS NOTHING FURTHER.

By: YL~(~/4IL
RandyRecklaus,
AssistantCity Administrator

Date:__________

SUBSCRIBEDandSWORNto
beforemethis / ~ dayof August,2004.

.. * * * ,. ~
MOFHCIAL SEAL” ~

JEANETTE ARM~RuST
NotaryPubHc, State of JIlinois~
My Oomm~eionvxp~raa09/05/04 ~
* * * ~0 I 00 0 * 0 0 *-dILI~
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