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NOTICE OF FILING

TO: Ms. DorothyM. Gunn
Clerk oftheBoard
Illinois Pollution ControlBoard
100 WestRandolphStreet
Suite 11-500
Chicago,illinois 60601
(VIA AIRBORNE EXPRESS)

JoelJ. Sternstein,Esq.
HearingOfficer
Illinois Pollution ControlBoard
100WestRandolphStreet
Suite11-500
Chicago,illinois 60601
(VIA AIRBORNE EXPRESS)

(PERSONSON ATTACHED SERVICELIST)

PLEASETAKE NOTICE that I havefiled todaywith theClerk of theIllinois
PollutionControlBoardan originalandninecopiesof theCOMMENTS OFTHE
ILLINOIS ENVIRONMENTAL REGULATORY GROUP,a copyof which is herewith
serveduponyou.

Dated: September23, 1999

KatherineD. Hodge
HODGE& DWYER
808 SouthSecondStreet
PostOffice Box 5776
Springfield, illinois 62705-5776
(217)523-4900

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
REGULATORY GROUP,

By:
Oneof Its Attorneys
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD STATE OF ILLINOISPollution Contro! Board

IN THE MATTER OF: )
)

AMENDMENTS TO PERMITTINGFOR ) R99-18
USEDOIL MANAGEMENT AND USED ) (Rulemaking- Land)
OIL TRANSPORT35 IL ADMIN. CODE )
807AND 809. )

COMMENTS OF THE ILLINOIS ENVIRONMENTAL REGULATORY GROUP

NOW COMEStheILLINOIS ENVIRONMENTAL REGULATORY GROUP

(“IERG”), by oneof its attorneys,KatherineD. Hodgeof HODGE& DWYER, and

submitsthefollowing Post-HearingCommentswith regardto theabove-referenced

rulemaking.

OnNovember2, 1998,theIllinois EnvironmentalProtectionAgency(“Agency”)

filed proposedamendmentsto 35 ill. Admin. CodeParts807 and809 with theIllinois

PollutionControl Board(“Board”) pursuantto Sections27 and28 of theEnvironmental

ProtectionAct (“Act”) (415ILCS 5/27 and5/28 (1998))and35 ill. Admin. Code

§ 102.121. Hearingswereheld in this proceedingon February25, 1999,in Chicagoand

on March 1, 1999,in Springfield. OnMarch 29, 1999,IERG andtheAgencyfiled a

JointMotion to ExtendthePublicCommentPeriodwith theBoard,which requestedthat

thecommentperiodbeextendedfrom April 9, 1999, to May7, 1999. On April 12, 1999,

theBoard’sHearingOfficer issuedan ordergrantingtheJointMotion to Extendthe

PublicCommentPerioduntil May7, 1999. IERGfiled post-hearingcommentsto those

hearingson May6, 1999. OnJune18, 1999,dueto thevolume ofpublic comments

receivedsubsequentto thefirst andsecondhearings,theBoardscheduledathird hearing,

heldin thisproceedingin Chicagoon August23, 1999. At thethirdhearingon



August23, 1999,theBoardorderedthat all public commentsbefiled by September24,

1999. IERGherebysubmitsits post-hearingcommentspursuantto theBoard’s

August23, 1999,thirdhearing.

As theBoardis aware,thisproceedinghasgeneratedmuchdiscussionand

commentsbetweentheregulatedcommunityandthe Agency. As setforth morefully

below, IERGcontinuesto begenerallyopposedto thepermittingschemefor usedoil

managementfacilities containedin theAgency’srulemakingproposalin theabove-

referencedmatter. IERG believesthat asamatterofpublic policy, requiringtheseused

oil facilities to obtain landpermitsis an unsounddecision.

First, theAgencyhasnotestablished.the needfor theBoardto adoptpermit

requirementsfor usedoil managementfacilities, which would resultin amorestringent

approachthanthe“permit-by-rule”schemecurrentlymandatedby theUnitedStates

EnvironmentalProtectionAgency(“USEPA”). In addition,theAgency’sproposalwould

resultin the impositionofpermit conditionsmorestringentthantheusedoil management

standardscurrentlyin effect andwould resultin usedoil managementfacilities in illinois

beingplacedat acompetitivedisadvantagecomparedto competitorslocatedoutof state,

dueto increasedcostsof doingbusinessin complyingwith themoreburdensome

requirements.IERGmembercompanies,in turn, wouldbechargedmorefor all usedoil

managementservicesin illinois. Finally, thereis insufficientinformationin therecordin

this proceedingto establishtheeconomicreasonablenessandtechnicalfeasibility ofthe

Agency’srulemakingproposal.All oftheaboveareimportantpolicy considerationsthat

theBoardshouldconsiderwhenmaking its decisionon this rulemakingproposal.
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Initially, SubtitleC ofthefederalResourceConservationandRecoveryAct

(“RCRA”) mandatesa “permit-by-rule” scheme.USEPAadoptedthefederalusedoil

managementstandards,setforth in 40 C.F.R.Part279, thatestablishvarioususedoil

managementstandardsbutdo not requireapermit for usedoil facilities. TheBoardthen

adopted35 Ill. Admin. CodePart739 asan identical-in-substancerulemakingunder

Sections22.4.and27 of theAct (415ILCS 5/22.4and .5/27 (1998)). The Agencyhas

failedto establishaneedfor permittingrequirementsmorestringentthanthefederal

“permit-by-rule”requirements.

As notedin IERG’s May 6, 1999,commentsattheBoardhearingin Springfield

onMarch 1, 1999,theAgencyindicatedthat it wasnot sureof thenumberofusedoil

facilities thatwould be impactedby theproposedrulemaking.(~pages16 and 17)

HearingTranscriptfor R99-18,March 1, 1999.) Theneedfor suchpermit requirements

cannotbedeterminedwhentheAgencyknows.neitherthenumberof affectedfacilities

norparticular“environmentalrisks” atsuchfacilities.

In responseto this comment,theAgencyattemptedto demonstratesuch

environmentalrisksby offeringthetestimoniesofLawrenceEastep,who summarized

environmentalconcernstheAgencyhadateight “typical usedoil managementfacilities,”

(seepages15-21,HearingTranscriptfor R99-18,August23, 1999)andLeslieMorrow,

who summarizespotentialhealthrisksandthetoxicity of usedoil (~pages21-26,

HearingTranscriptfor R99-18,August23, 1999). However,astheAgencyfails to

recognize,theseexamplesof so-calledenvironmentalrisksdo notequateintomandating

a permittingschemefor all usedoil facilitiesoverandabovewhatUSEPA, andindeed

theBoard,havealreadyconsideredwhenadoptingits “permit-by-rule” structure.
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Further,theeight “typical usedoil managementfacilities” referencedby Mr. Eastepwere

facilitieswhichhadcomplianceproblemsprimarily in the 1970’sand1980’s. To use

facilities wherecomplianceissuesareover adecadeold to demonstrateenvironmental

risks is simplynot adequate,giventhealmostdaily changingandtighteningof

environmentalregulations.

Further,since1993 (theeffectivedateof thepermit-by-rule),theAgencyhashad

ahistoryof dealingwith usedoil managementfacilities. Whathasbeentherecord?The

Agencyneedonly reviewits inspectionrecordsfrom 1993forwardandpresentthemto

theBoard. Is thereahistoryof problems?TheAgencyneedonly reviewits enforcement

recordsregardingcomplianceinquiry letters,violationnotices,referralsto theAttorney

General’sOffice, etc.,andpresentit to theBoard. Is thereahistoryof enforcement

activity? To thecontrary,theAgencystatesthat it cannotevengeta goodestimateof

how manyfacilitieswouldbeaffectedby this proposal. Instead,all theAgencydoesis

offer up eight so-calledrepresentativeusedoil facilities. If thesefacilities posean

environmentalproblem,would it nothavemadesensefor theAgency - at sometime

between1993andtoday- to havecalledtheUSEPAandcomparednoteson who knows

whataboutwhichfacilities? If theAgencycannotproduceinspectionreportsor

enforcementrecordsshowingcurrentenvironmentalconcernsand/orcannotidentify the

facilities affectedby theproposedrule, theBoardshouldnot adopttherulemaking

proposal.Additionally, theAgencyhasnot shownthereto be an environmentalbenefit

from requiringadditionalpaperworkburdenson theseusedoil facilities. IERGbelieves

thattheBoardcannotadoptthis rulemakingproposalconsistentwith its obligationsunder

Section27(a)of theAct (415ILCS 5/27(a)).
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IERG hasno debatewith theAgencythat Staterulescanbe more stringentthan

federalrules;its disputeis that theserulessimplyarenotneeded.Thisproceedingis not

oneto fill a regulatoryvoid. Instead,it is aproceedingthatproposesto replacea

regulatorystructurethat wasadoptedbytheBoardin 1993basedon adeliberateand

reasoneddecision.Thedecisionwas,at that time, to adoptby the identical-in-substance

procedure,apermit-by-rulesystem for usedoil wastemanagementfacilities. The

identical-in-substanceprocedurewasestablishedto assurethatIllinois rulesareatleastas

stringentasthe federalrules. However,over time,it hasbecomeclearthatfederalrules

arefar from lenientandveryseldomdoestheAgencyortheBoardfind aneedto deviate

from thefederalmodel. In particular,RCRAregulationshaveneverbeenconsidered

lenient. Thepreambleto theadoptionof 40 C.F.R.Part279 makesit clearthat the lack

of needfor apermitwasnot adoptedwithout inputfrom theregulatedcommunityand

considerabledeliberationby USEPA. TheUSEPAstated:

Themajorityof commentersbelievedthat thepermit-by-rulemechanism
wasunnecessaryfor implementationandenforcementof theusedoil
managementsystemunderpart279. EPAagreeswith thecommentersand
hasnot establishedanypermit-by-rulerequirementsfor usedoil facilities.
TheAgencybelievesthat therecordkeepingrequirementsin part279 will
providesufficientinformationfor enforcementof theusedoil
managementstandards.TheAgencydecidedagainstthepermit-by-rule
requirementbecausetherequirementsin today’srule arebasic
managementpracticesthat arelargely self-implementinganddo not
requireadditionalpermitconsiderationof site-specificconditions.

57 Fed.Reg. 41604(September10, 1992).

IERGmembercompaniesareconcernedthat theimpositionofa landpermit

requirementwill put thoseusedoil facilities subjectto thepermitrequirementata

competitivedisadvantagewith respectto competitorslocatedin otherstates.Thecosts
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associatedwith applyingfor andobtainingalandpermit andobtainingsubsequentpermit

renewalsarecoststhatwould notbe incurredby out of statecompetitorsthatoperate

undera“permit-by-rule” scheme.Thismayhavetheimpactof discouragingthe

recyclingof usedoil when,from apublic policy standpoint,theStateofillinois triesto

encouragerecyclingofmaterialsto thegreatestextentpossible.

In addition,thereis insufficientinformationin this recordto allow theBoardto

considertheeconomicreasonablenessandtechnologicalfeasibilityof theAgency’s

rulemakingproposal.TheAgencyhaspresentedno testimonyregardingthespecific

typesof requirementsthat usedoil managementcompanieswill haveto meetasaresult

of beingrequiredto obtainastatelandpermit;theAgencyhaspresentedno testimonyon

thecostsassociatedwith meetingthemoreburdensomepermittingrequirements.

AlthoughtheAgencyfiled adraft landpermit with its August6. 1999,pre-filed

testimonyof TheodoreDragovich,andattemptedto estimatethecostsassociatedwith

preparingtheapplicablepermit applicationsattheAugust23, 1999,hearing,nowheredid

theAgencypresentany actualcostsordemonstrateeconomicalreasonablenessor

technicalfeasibility ofcomplyingwith theproposedrulemaking. InsteadtheBoard

requestedinformationfrom theNationalOil RecyclersAssociation(“NORA”) asto the

costsof preparingtheapplicablepermit applications.

Additionally, theAugust9, 1999,pre-filed testimonyandextensivecommentsat

theAugust23, 1999,hearingprovidedby ChristopherHarrisof NORAindeedsupports

manyof IERG’s concernsasdelineatedabove,andIERGurgestheBoardto consider

NORA’s commentsaswell whendecidingthis rulemakingproposal.
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In conclusion,dueto theabovereasons,IERGurgestheBoardnot to adoptthe

above-referencedrulemakingproposal.

WHEREFORE,IERG appreciatestheopportunityto participatein this proceeding

•.~andrespectfullyrequeststheBoardto takeactionon theAgency’sregulatoryproposal

consistentwith thesecomments.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
REGULATORY GROUP,

By: ~ b
Oneof Its Attorneys

Dated: September23, 1999

KatherineD. Hodge
HODGE& DWYER
808 SouthSecondStreet
PostOffice Box 5776
Springfield, Illinois 62705-5776
(217)523-4900
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CERTIFICATE OF SERVICE

I, KatherineD. Hodge,theundersigned,certify thatI haveservedtheattached
COMMENTS OFTHE ILLINOIS ENVIRONMENTAL REGULATORYGROUPupon:

Ms. DorothyM. Gunn
Clerkof theBoard
illinois Pollution ControlBoard
Stateof illinois Center
100 WestRandolphStreet
Suite 11-500
Chicago,illinois 60601

JoelJ. Sternstein,Esq.
HearingOfficer
illinois Pollution ControlBoard
Stateof illinois Center
100WestRandolphStreet
Suite11-500
Chicago,illinois 60601

by depositingsaiddocumentsvia AirborneExpressin Springfield,illinois on orbefore
5:00 p.m. onSeptember23, 1999, andupon:

Ms. DeirdreK. Hirner
ExecutiveDirector
illinois EnvironmentalRegulatoryGroup
215EastAdamsStreet
Springfield,illinois 62701

MatthewJ.Dunn,Esq.
Chief,EnvironmentalBureau
Office of theAttorneyGeneral
100WestRandolphStreet,12th Floor
Chicago,illinois 60601

Ms. CynthiaHilton
ExecutiveDirector
AssociationofHazardousWaste
MaterialsTransporters

2200Mill Road
Alexandria,Virginia 22314

Ms. Vicki Thomas
JCAR
Wm. G. StrattonBuilding
Room700
Springfield, illinois 62706

RobertLawley,Esq.
ChiefLegalCounsel
DepartmentofNaturalResources
524 SouthSecondStreet
Springfield, illinois 62701-1787

Ms. JenniferMarshGinder
ChemicalIndustryCouncil of Illinois
9801WestHiggins
Suite515
Rosemont,illinois 60018

Kimberly A. Geving,Esq.
Division of Legal Counsel
illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
PostOffice Box 19276
Springfield, illinois 62794-9276

Mr. JeffreyJeep
EMCOChemicalDistributors, Inc.
2100CommonwealthAvenue
North Chicago,illinois 60064
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Mr. PaulPike ChristopherHarris,Esq.
(MC-602) GeneralCounsel
AmerenServices NationalOil RecyclersAssociation
PostOfficeBox 66149 1439WestBabcock
St. Louis, Missouri 63166 Bozeman,Montana 59715

by depositingsaiddocumentsin theU.S. Mail in Springfield, Illinois on orbefore
5:00 p.m. on September23, 1999.

KatherineD. Hodge
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