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THE HEARI NG OFFI CER:  Pursuant to the direction
of the Illinois Pollution Control Board |I now cal
docket PCB 96-182.

This is the matter of A F. More &
Associ ates versus the Illinois Environnenta
Protection Agency.

This is a UST appeal. May | have
appearances for the the record, please.

MR COSBY: Richard Cosby on behal f of
A.F. Moore & Associ ates, petitioner

THE HEARI NG OFFI CER:  For the Agency?

MR KIM John Kim assistant counsel and
speci al assistant attorney general for the Illinois
EPA.

THE HEARI NG OFFI CER:  Thank you.

Let the record reflect we do have sone
menbers of the public here.
And you have three w tnesses to present?

MR COSBY: Two witnesses.

THE HEARI NG OFFI CER: Do you wi sh to make an
openi ng statenent?

MR COSBY: | would like to waive that.

THE HEARI NG OFFI CER. M. Kin®?

MR KIM | don't need to make a statenent.

McCORKLE COURT REPORTERS, | NC.
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THE HEARING OFFICER: Al right. So are there

any prelimnary matters while we're on the record?

MVR.

COSBY: None that | can think of,

M. Hearing Oficer.

THE HEARI NG OFFI CER M.

VR.

KIM | have none.

THE HEARI NG OFFI CER  Ca

pl ease.

VR.

COosBY: |

woul d |ike

Ki nf?

Il your first witness,

to call Kendra

Brockanp as ny first witness as an adverse witness.

THE HEARI NG OFFI CER: Al

I right.

(Wtness sworn.)

THE HEARI NG OFFI CER: Yo

M. Cosby.

MVR.

CCSBY:  Thank you.

u may proceed,

KENDRA BROCKAMP,

called as a wi tness herein,

SWor n,

BY MR

> O >

havi ng been first duly

was exam ned and testified as foll ows:

COSBY:

EXAM NATI ON

Woul d you state your nane, please.

My name is Kendra Brockanp.

Wiere do you reside?

416 South State Street in Chatham
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[11inois.

Q And by whom are you enpl oyed?

A The Illinois Environmental Protection
Agency.

Q Are you enpl oyed by the Land Bureau of
t hat agency?

A Yes, | am

Q And what are your specific duties at the
[11inois EPA?

A My primary duty is to nmanage vari ous
projects, primarily that involves review ng
engi neering and renedial reports that conme in on
various sites.

| may nmanage up to 200 projects at one

time. These would include review ng reports,
providing witten comments, coordinating with other
agency personnel

Q Are you famliar with the 7444 \West
90th Street, Bridgeview, Illinois site?

A | am project manager for that site.

Q And that's the site that's the subject of
this appeal, isn't it?

Yes.

Q I may refer to it sinply as the site in

McCORKLE COURT REPORTERS, | NC.
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the future, and you understand that that woul d
be -- I would be referring to the 7444 Wst 90th
Street site in Bridgeview?

A Yes.

Q Thank you.

D d you have occasion on July 7, 1994 to

visit the site in Bridgeview?

A No.

Q D d you have occasi on on Septenber 8, 1994
to visit the site in Bridgeview?

A No.

Q D d you have occasi on on Septenber 9, 1994
to visit the site in Bridgeview?

A No.

Q At any tine in 1994 or 1995 did you have
occasion to visit the site in Bridgeview?

A No, | did not.

Q Ckay. | believe you said that you were
t he agency enpl oyee who was assi gned the task of
review ng the 45-day report and the corrective
action conpletion report submtted by A F. More &
Associ at es?

A I"'mnot sure | said that, but | was that

person.

McCORKLE COURT REPORTERS, | NC.
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Q Very good. Then the question was worth
aski ng.

Are you the Illinois EPA enpl oyee who
initially proposed that A F. More & Associ ates
conduct a groundwater investigation at 7444 \\ést
90th Street?

Yes, | made that request.

Q I"'mgoing to read an interrogatory nunber
5 of the interrogatories subnmtted to the Agency by
A F. Moore & Associates, and I'mgoing to read the
answer, and |'ll ask you a question about your
answer -- or the answer afterwards.

The interrogatory states "Do you contend
that groundwater is or was present at the site?"

The answer provided is "The Agency
contends that Mbore provided information to the
Agency representing groundwater with a sheen was
removed fromthe excavation site on or around
Septenber 8 or 9, 1994 (the date of renedi ation of
the site)."

Hearing that answer in response to that
particular interrogatory, do you agree with the
answer to interrogatory nunber 5?

A Yes.

McCORKLE COURT REPORTERS, 1 NC.
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Q Ckay. Also, I'malso going to read
i nterrogatory nunmber 6 and the answer and ask you a
question about the answer.

Interrogatory 6 states "If your answer to
interrogatory nunber 5 is affirmative, please
identify all information in your possession that
supports and/or refutes your contention that
groundwater is or was present at the site."

The answer, and | quote, "The Agency's
answer to interrogatory nunber 5 is based upon
information provided to the Agency by More in the
formof its 45-day report submtted on behal f of
Moore by Turnkey Environnental Consultants, Inc.
(Turnkey), dated March 14, 1995 and received by the
Agency on March 16, 1995. Additional information
submtted to the Agency by Turnkey on behal f of
Moore dated Septenber 21, 1995 and received on
Sept enber 25, 1995 provides information contrary to
the previous information provided by More to the
Agency. "

That finishes the reading of the answer.
Do you agree with the answer to interrogatory
nunber 672

A Yes.

McCORKLE COURT REPORTERS, | NC.
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Q Ckay. Can we agree that you proposed that
A.F. Miore & Associ ates conduct a groundwat er
investigation at 7444 \West 90th Street because of
the way the conpany answered question C5 of the
45- day report?

And if | may, | can hand you your copy of
the Agency admi nistrative record, and on Page 4 of
that record is the 45-day report and the answer to
G 5.

Yes.

Q Par don?

D d you just answer the question?

No, | responded that | see that.

Q Ckay. Do you want ne to read the question
back to you?

A If you don't mnd, please.

Q Ckay. Can we agree that you proposed that
A.F. Moore & Associ ates conduct a groundwat er
investigation at 7444 \Wst 90th Street because of
the way the conpany answered question 5 -- C5 of
the 45-day report?

A Yes.

Q Can we agree that A F. More & Associ ates'

corrective action conpletion report was deni ed on

10
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January 12, 1996 because the conpany had not
conducted a groundwater investigation?

A Yes.

Q Can we agree that you would not have
proposed that A F. More & Associ ates conduct a
groundwat er investigation of the 7444 \Wst
90th Street site if you had no basis to believe
that groundwater was present at the site?

A No.

MR COSBY: Wth perm ssion of the hearing
of ficer could I have the question and answer read
back.

THE HEARI NG OFFI CER: Wyul d you read the | ast
question and answer back, please.

(Record read as requested.)
BY MR COSBY:

Q D d you understand nmy question?

A Yes, | did.

Q So even if you had no basis to believe
groundwat er existed at the site you would have
still required a groundwater investigation?

A Yes.

Q So it's fair to say that you require

groundwat er investigations to be conducted at al

11
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sites that you review?

A No.

Q Maybe 1' m m ssi ng sonet hi ng here.

Clearly if you have a basis to believe
groundwat er exists at a site then you would require
a groundwat er investigation, is that correct?

A Yes.

Q Ckay. But you've testified that even if
you have no basis to believe groundwater is present
at a site you would still require groundwater
i nvestigation?

A Yes, that's a possibility.

Q How do you di stingui sh between the
sites -- how do you determ ne whet her a groundwater
i nvestigation should be conducted?

A Primarily whether or not there is the
possibility that contam nated soils conme in contact
with groundwater or if there is the presence of
free product or sheen noted at the site and the
excavation or on top of the ground.

Q So if there is water at a site with a
sheen on it then that m ght suggest to you that a
groundwat er investigation is necessary?

A Yes.

12
McCORKLE COURT REPORTERS, | NC.
CH CAGO, ILLINOS - (312) 263-0052



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Q Regardl ess of where that water cones fronf?

A Yes.

Q Ckay. And we can agree that the only
evi dence that you have of the existence of
groundwater in the excavation at 7444 st
90th Street is found in the answer to question G5
of the 45-day report?

A Yes.

Q Can we al so agree that the |og of the
under ground storage tank renoval found at Page 62
of the Agency administrative record and prepared by
Ronal d H Davison, D-a-v-i-s-0-n, a storage tank
saf ety specialist enployed by the Ofice of the
State Fire Marshal makes no nention of the
exi stence of groundwater in the excavation of
July 7, 1994?

A Yes.

Q And, of course, we can agree that the
phrase groundwater with a sheen is part of the

printed part of the 45-day report fornf®

A You're referring again to C5?

Q Absol ut el y.

A Yes.

Q Can we agree that the record of the

13
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Nati onal COceani c and At nospheric Adm nistration
found at Pages 100 and 101 of the Agency's
adm ni strative record shows that it rained in the
Chi cago netropolitan area between July 7, 1994 and
Sept enber 9, 19947

MR KIM | have an objection on two points.

First of all, I'mjust unclear as to

whet her or not these references to the pages in the
adm nistrative record are being done with the
t hought that those would actually be offered as
evi dence and, second, | don't believe that, at
| east as far as the logs, the precipitation |ogs
that | have in ny copy of the adm nistrative
records that there is any report for the nonth of
July.

MR COSBY: May | respond, M. Hearing
Oficer?

THE HEARI NG OFFI CER Yes.

MR COSBY: First of all, my question is
whet her it rained between July 7, 1994 and
Sept enber 9, 1994.

W do have a log for August, which is

bet ween those two dates, and nmaybe that would

satisfy the second part of the objection raised.

14
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But I will be very happy to stipulate that
we do not have a log for July, 1994.

Wth regard to the first part of the
objection, we do intend later to introduce the
record as evidence.

MR KIM The entire record or just the
portions you're referring to?

MR COsSBY: Well, | would be happy to stipulate
to put in the entire record as evidence.

MR KIM Unless it's necessary | think it
woul d be the Agency's preference just to -- and
don't think we have a problemwi th anything that
you're going to offer up, but the Agency woul d
prefer to do this as to the specific pages or the
specific docunments that you refer to within the
record itself.

| nmean, | would assume that woul d take
care of your concern

MR COSBY: Can we go off the record for a
second, M. Hearing Oficer?

THE HEARI NG OFFI CER: O f the record

(Discussion held off the record.)

THE HEARI NG OFFI CER: W can handle this later

on, | guess when we get to it, but go ahead.

15
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There is an objection pending, | guess,
that | think we've taken care of in ternms of
Pages 100 and 101.

MR KIM | think by his stipulation, yes, we
have.
THE HEARI NG OFFI CER: Al right.
And your answer is?

THE W TNESS: Could you repeat the question

pl ease.

MR COSBY: 1'll be happy to repeat the
questi on.
BY MR COSBY:

Q Can we agree that the record of the

Nati onal COceani ¢ and At nospheric Admi nistration
found at Pages 100 and 101 of the Agency

adm nistrative record show that it rained in the
Chi cago nmetropolitan area between July 7, 1994 and
Sept enber 9, 19947

A The records do indicate that, yes.

Q Can we agree that rainwater entered the
excavat ed and backfilled area that until July 7,
1994 contained the 8,000 gallon diesel fuel tank at
the site?

MR KIM ojection as to foundation

16
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I think Ms. Brockanp has testified that
she did not visit the site at any tinme during 1994
or '95.
THE HEARI NG OFFI CER:  That objection is
overrul ed.
She coul d either agree or disagree as the
question is phrased.
THE WTNESS: No, | can't agree with that.
BY MR COSBY:
Q And the reason is that you have no
know edge that rainwater did enter the site or
enter the excavation?
A Right, | did not observe that activity.
Q Par don?
A | did not observe that happening.

Q And that was because you never were at the

site?
A That's correct.
Q Can we agree that if rainwater does

infiltrate, that is, infiltrate a site that has
contamination in it, contamnated soil in it, that
it islikely that the infiltrating rai nwater woul d
cone in contact with soils contam nated with the

rel ease fromthe tank and acquire a petrol eum sheen

17
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Q Can we agree that if Moore properties had
sent out a 45-day report with the letters
g-r-o-u-n-d of the word groundwater in question G5
of the report formcrossed out that you would have

had no basis to believe groundwater existed at the
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excavation at the
A That's co
Q Can you t

stand for?

A Cl eanup obj ectives revi ew and eval uati on
group.
Q In turning to Page 153 and 154 of the

Agency record, do you recogni ze the docunent

contai ned on those two pages?

site?

rrect.

ell me what the initials GORE

A Yes.
Q And what is that docunent?
A It is a nmeno subnmitted by my supervisor

and | to the CORE

group.

Q And what does the CORE group do?

A Primarily

, and specifically in this

i nstance, they review requests for site specific

cl eanup obj ectives
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Q And did A F. Mbore & Associates or Moore
Properties make such a request?

A Yes, they submitted that request.

Q Turning to the second page of the report,
which is Page 154, | see three signatures, all
dat ed January 11, 1996.

Do you see that?
Yes.

Q And underneath there is a phrase that says
CORE concurrence, is that correct?

A Yes.

Q What does CORE concurrence nean?

A It means that they have agreed with the
recomrendati on of the |ust section.

Q Wuld it be fair to say that the CORE
group agreed to grant A F. More & Associates or
Moore Properties the site specific standards or
cl eanup objectives?

A For soil, yes.

MR COSBY: | have no further questions.

THE HEARI NG OFFI CER: M. Kin®?

MR KIM Just a nonent.

(Brief pause.)

MR KIM | have just a few questions for you,

19
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Ms. Brockanp.
EXAM NATI ON
BY MR KM

Q You stated that there would be potentially
several reasons why a groundwater investigation
woul d be required for a site such as the A F. More
property, is that correct?

A Yes.

Q And at the risk of being redundant, could
you just very quickly describe what those factors
woul d be agai n.

A Primary reasons would be when it is
suspect that contam nated soil would come in
contact with groundwater, also the presence of
sheen of free product.

Q And based upon your review of the
information submtted by the consultant for
A.F. More were either of those factors or both of
those factors evident at the site?

A Yes.

Q You al so testified briefly as to -- |I'm
referring to Page 62 of the administrative record.

You al so testified as to the |og of

under ground storage tank renoval, which is a form

20
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that is prepared by the Ofice of the State Fire
Mar shal .

What is the date of that forms
preparati on?

A July 7th. M copy is cut off, but I
believe it's 1994.

Q I's there any information contained on this
| og which describes the status of the site on any
date after July 7th of 1994, assuming that is the
dat e?

A No.

Q The |l ast question that | have for you is
turning to Page 4 of the adm nistrative record,
whi ch is the Agency's 45-day report, and if you
could turn your attention to section G5, was there
any nodification of the |anguage that is contained
in that form or in that sentence?

And when | say nodification, | nmean any
nmodi fication in the manner described by M. Cosby?

A No.

MR KIM | have nothing further.

THE HEARI NG OFFI CER:  Redirect?

MR COSBY: Not hing.

THE HEARI NG OFFI CER:  Thank you, Ms. Brockanp.

21
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You may step down.

MR COSBY:

You may call

M. Mbody.

THE HEARI NG OFFI CER:

call ed

SWor n,

BY MR

Yes. | woul

your next w tness.

dlike to call

(Wtness sworn.)

You may proceed.

BRI AN MOODY,

as a w tness herein,

havi ng been first duly

was exam ned and testified as foll ows:

DI RECT EXAM NATI ON

COSBY:

Woul d you state your nane, please.

Bri an Moody.

Wiere do you reside, M. Mody?

12950 Si

I11inois.

for A F.

A

build and | ease i ndustri al

| ver Fox Dr

ive in Lenont,

And by whom are you enpl oyed?

I'"'menpl oyed by A F. More & Associ at es.

And can you briefly describe your duties

Moore & Associ at es?

W are an industrial |and devel oper.

war ehouses, and |

rents,

all the day-to-day activities for A F. More

construct,

war ehouses, |ight

We

| ease, collect the
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& Associ at es.
Q D d you have occasion to observe the

renoval of an 8,000 gallon diesel fuel tank from

7444 West 90th Street in Bridgeview, Illinois?
A Yes.
Q In 19947
A Yes, | did.
Q And that tank was renmoved on July 7, 19947
A That is correct.
Q Were you at the site during renoval ?
A Yes.

Q After the tank was renoved did you have
occasion to view the excavation fromwhich the tank
was remnoved?

A Yes, | did.

Q D d you observe any groundwater in the
excavation?

A No, | did not.

MR COSBY: |If we could have the court reporter
mark some exhibits.

THE HEARI NG OFFI CER:  Yes. Let's go off the
record.

(Discussion held off the record.)

23
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(Whereupon, Petitioner's Exhibit
Nos. 1-4 were marked for
identification.)

THE HEARING OFFICER: Al right. Back on the
record.

MR COSBY: Pl ease?

THE HEARI NG OFFI CER:  You may proceed.

BY MR COSBY:

Q M. Mody, |'mgoing to hand you four
exhi bits, Exhibits 1 through 4 for the petitioner,
and ask you if these are the photographs that
you -- I'msorry, | don't know -- could we have the
| ast question read back.

(Record read as requested.)
BY MR COSBY:

Q M. Mody, did you have occasion to take
phot ographs of the excavation on the 7th of July,
1994?

A Yes, | did.

Q I hand you what has been narked
Petitioner's Exhibits 1 through 4 and ask you if
these are the photographs that you took?

A Yes, they are.

Q Can you exam ne those and |let nme know

24
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whet her those four photographs accurately depict
the scene that you saw when you took the
phot ogr aphs?

A They do.

Q Handi ng you Petitioner's Exhibit 1, can
you tell ne what that photograph depicts?

A It's a photograph | ooking east of the tank
uncovered, and present are the village fire
i nspector, the owner of the excavating conpany,
Tony Biassi of Mdwest Environnental and the State
Fire Marshal that was present that date.

Q And the picture al so shows the tank in
question, is that not right?

A That is correct.

Q I now hand you Exhibit 2, and ask you what
that picture depicts?

A It's a picture of the site |ooking north
of the tank renoved and set to the side for
cl eanup and renoval .

Q And now | hand you Exhibit 3 and ask you
what that depicts?

A It's a photograph | ooking west, | ooking
with the tank -- with the tank uncovered but stil

in the ground of the site.
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Q And, finally, Exhibit 4?

A Simlar picture of the sane -- the same
si tuati on.
Q Ckay.

A Looking west with the tank in the ground.

Q Handi ng you back Exhibit 2, can you tel
me what is to the left of the tank?

There seenms to be sone new construction
t here?

A The same -- at the sane tine, prior to
removal of the tank we were digging a new truck
dock for a tenant that was to be taking the
bui I ding over in the short-termfuture.

Q How deep was the excavation for the dock?

A The dock walls itself, the dock is 4 foot
deep and about another, and another -- about 8 feet
deep.

Q D d you observe the excavation for the
foundation for the truck dock?

A Yes, we general contracted that ourselves.

Q And did you observe that excavati on when
it was open?

A Yes, | did.

Q D d you see any groundwater in that
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excavati on?

A No, | did not.

Q Have you ever had occasion to be
responsi ble for the renoval of any other tank for
A. F. Moore & Associ ates?

A Prior to this renoval we renoved a
10, 000 gal l on steel diesel fuel tank approxinately
two bl ocks east of this |ocation.

Q D d you observe the renoval of that 10, 000
gall on di esel tank?

A Yes, | did.

Q D d you observe the excavation after the
tank was renoved fromthe ground?

A Yes, | did.

Q D d you observe any groundwater in that
excavation?

A No, I didn't.

MR COSBY: | have no further questions of
M. Mody at this tine on direct.

THE HEARING OFFICER M. Kim cross-
exani nation?

MR KIM | have a few questions.
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CROSS- EXAM NATI ON
BY MR KM

Q M. Mbody, the photographs that have been
marked as Petitioner's Exhibits 1 through 4, were
those submitted at any time to the Agency either as
part of the 45-day report or as part of the
informati on that was provided i n Septenber of '95,
which | think was part of the site specific
obj ectives?

A | don't believe so

Q And you referred to photograph No. 2 -- or
Petitioner's Exhibit No. 2 al so depicting an
adj acent excavation involving construction of a
truck dock?

A Correct.

Q Was any information about that excavation
submtted either with the 45-day report or with the
Sept enber, 1995 subnmittal ?

A | don't believe so

Q And al ong the sanme lines, you testified
that you participated previously in the renoval of
another tank in the general vicinity.

Was any information regardi ng that renova

included in either the 45-day report or the
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Sept enber, 95 submittal ?

A

| don't believe so.

MR KIM | have nothing further.

THE HEARI NG OFFI CER. Any redirect?

MR COSBY: No.

THE W TNESS: Ckay. Thank you, M. Modody. You

may step down.

MR COSBY: | would like to call ny |ast

W t ness.

THE HEARI NG OFFI CER: Al right.

MR COSBY: M. Carl son.

(Wtness sworn.)

THE HEARI NG OFFI CER:  You may proceed.

MR COSBY: Thank you.

ANDREW CARL SON,

called as a witness herein, having been first duly

sworn, was exami ned and testified as foll ows:
DI RECT EXAM NATI ON
BY MR COSBY:
Q Woul d you state your nanme, please.
A Andrew Carl son.
Q And where do you reside, M. Carlson?
A 355 West Slade in Pal ati ne.
Q And by whom are you enpl oyed?
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A
Q

Tur nkey Environment al

A

Q
A

envi r onnent al

Q

envi r onnent al

Tur nkey Environnmental Consultants.

And how | ong have you been enpl oyed by

Consul tant s?

Approxi matel y ei ght years.

VWhat are your duties at Turnkey?

| oversee and nanage a variety of

saf ety and health projects.

And in your duties overseeing

to supervise | eaking underground storage tank

remedi ation efforts?

A
Q

Yes.

Appr oxi mat el y how nany such site

remedi ati on efforts have you supervised for

Tur nkey?

A
Q

Approxi mately 30 actual renediations.

In any of the 30 or so lust sites that you

have supervi sed for Turnkey have you ever

encount ered groundwat er ?

A
Q

Yes.

proj ects have you ever had occasion

Have you ever ignored groundwater at a

lust site for remediation of which you were

supervi si ng?

A

No.
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Once we encounter groundwater we have to
abi de by a different set of rules.

Q Is it generally true that Turnkey
Envi ronmental earns nore fees at sites that are --
wher e groundwater is encountered?

A We woul d -- groundwater investigations are
not inexpensive and, therefore, we are going to
incur additional bills related to conducting the
groundwat er investigation

THE HEARING OFFICER:  |I'msorry, M. Carlson
did you say not inexpensive?

THE W TNESS: G oundwat er investigations are
not inexpensive, they're expensive, therefore, we
incur additional bills.

BY MR COSBY

Q What, if anything, do you do at those | ust
sites where groundwater is encountered?

A Different things can be done, but
generally a groundwater study would likely be a
scenario, that we would conduct a groundwater study
at that site.

Q D d you supervise the renedi ati on
activities at the 7444 Wst 90th Street site in

Bri dgevi ew i n Sept enber of 19947
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Yes.

Approxi mat el y how nmuch soil was renoved
fromthe site at that tine?
A total of approximtely 525 yards.

That's 525 cubic yards?

> O >

Correct.

Q Did you use an H New (phonetic) neter to
determ ne the extent of contamination at the site?

A H New is actually a brand. W used an MBA
phot oi oni zation neter, which is a simlar thing
that neasures volatile organi c conpounds and al | ows
one to get a reasonable -- it's a field instrunent,
it gives you a reasonable idea to ascertain the
extent of contami nation of the soil until you get
to a point where you feel you can use |aboratory
analysis to verify that the soil is clean

Q Did the results of using the
phot oi oni zati on neter cause you to take additiona
action?

A After screening the excavation to a point
of about 4 feet fromthe excavation and trying to
abide by Title 16 laws | deened at that point that
the levels in the soil were drastically,

dramatical ly decreasing, and that as opposed to
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stopping and filling the excavation and conducting
a deep hol e boring, as would be required, that that
expense woul d be justified because of only a few
additional -- actually about 175 additional cubic
yards turned out to clean the site up and the
expense was |less than it woul d have been to conduct
t he deep hol e bori ng.

Q D d you observe the excavation after soi
removal was conpl et ed?

A Yes.

Q From where did you observe the excavation?

A Both in the top and inside the
excavation. | entered the excavation

Q Coul d you describe the soils that were
exposed by the excavation at that tine.

A Soi |l s? There was a cap naybe of about a
foot and a half of asphalt and brown, fairly firm
brown silty clays started off down to around 4,

5 feet where they began turning to stiff brown,
silty gray, brown and gray clays down to very stiff
clays, silty clays down to 12 feet.

Q D d you have occasion to take photographs
of the excavation when you were examning it?

A | did.
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MR COSBY: If we can mark this | ast exhibit.

(Whereupon, Petitioner's Ex
No. 5 was marked for
identification.)

BY MR COSBY:

Q | had you what has been narked
Petitioner's Exhibit 5 for identification and
you if these are the photographs that you took

A Yes.

Q And can you tell ne what those photog
depict, starting with photograph A?

A Phot ograph A is a photograph of the
excavation after renmedi ati on had been conplete
| ooki ng, | believe, northwest.

Q And what about phot ograph B?

A Phot ograph B, | believe, if |I'm not
m st aken, we're |ooking east -- |I'msorry, wes
al so a cl ear photograph of the conpleted
excavati on.

Q And what does phot ograph C depict?

A Phot ograph Cis a typical sanpling
| ocation of the closure sanpling, soil sanplin
done.

Q Do these three photographs accurately
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depi ct the scene that you saw when you took the
phot ogr aphs?

A Yes, sir.

MR KIM Just for clarification, this is
collectively Petitioner's Exhibit No. 5?

MR COSBY: 5.

BY MR COSBY:

Q Do t he phot ographs show the gray and the
brown clay that you' ve described?

A Yes, they fairly well depict that.

Q Did you cause soil sanples to be taken in
t he excavati on?

A Yes.

Q Wiy did you have soil sanpl es taken?

A Once | believe an excavation is cleaned
out, you're required to take soil sanpling to prove
that no further contamination exists in the
excavati on.

Q And how many soil sanples were taken?

A | took six sanples, as would be required,
two beneath, on the floor of the excavation beneath
the fuel tank and one on each wall, representative
sanpl e of the wall.

Q How far into the wall and the floor of the
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excavation were the soil sanples taken?

A Probably in about 6 inches, 4 to 6 inches.

Q Was it difficult to obtain the sanmpl es?

A Yes. The clays were very, very hard and
stiff and dry, and it was very difficult to
subsequently even pack theminto the sanpling
cont ai ner because of the -- the hardness of the
clay and the dryness.

Q And that was true for the soil sanples

fromthe base of the excavation as well as the

wal | s?
A Correct.
The floors were harder, but, correct.
Q D d you observe any groundwater after the

excavati on was conpl et ed?

A No.

Q D d you observe any groundwater when the
soil sanpl es were taken?

A No.

Q D d you observe any groundwater after the
soil sanpl es were taken?

A No.

Q Di d you observe water punped fromthe site

during the excavation?
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A Yes.

Q Based on your experience supervising the
remedi ati on of lust sites, have you fornmed an
opi ni on about the source of the water renmoved from
the site during the excavation?

A Yes.

Q And what is that opinion?

A That the water entered the excavation from
preci pitation occurring between the period of
uncappi ng the area and renoving the tank and
subsequent renedial efforts.

Q Did you attenpt to determ ne how thick the
clay was that you encountered at the excavation?

A Yes.

After the initial -- subsequent to the --
I'"msorry, this was before the original report,
45-day report, yes.

As | said, short of actually doing a

boring to verify this, | was able to use the Berg
docunment and | was able to use the well |ogs
obtained fromthe Illinois State CGeol ogical Survey

that were in the area, in the vicinity of this

property, somewhat in the vicinity of this

property.
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Q And what is the Berg docunent that you
just nentioned?

A It's a docunment under Title 16 used as a
reference to show the type of geol ogical formations
that are likely to be found beneath a given area
prior to conducting a study.

Q Have you been able to determ ne how cl ose
the closest well log that you obtained fromthe
IIlinois State Geol ogic Survey was to the
excavation?

A There is a couple wthin approxi mately
1 half mle of the property.

Q And directing your attention to those well
| ogs, are the well logs that we're tal ki ng about
found at Page 9 of the Agency admi nistrative
record?

A Yes.

Q And the followi ng pages?

A Ri ght, correct.

Q Can you tell me which of the well logs is
closest to the site?

A Both the first -- the first two are both
in the same section as the subject property,

they're located to the sout heast of the property,
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and t he sout heast quadrant portion of the section.
The subject property is in approximtely

the center, slightly upper center of the section
if 1 recall

MR KIM (Objection, or clarification. Could
you al so give the page nunber when you say the
first two.

THE W TNESS: Certainly.

MR COSBY: Unfortunately it's been cut off,
but it's the mddle one between 090 and 092, so

think we can probably stipulate that it's 091

BY MR COSBY
Q Wiat do the well logs tell you, those two
well logs tell you about the thickness of the clay

at the site?

A That the clays are described as existing
down to 50 or 60 feet.

Q Ckay. M. Carlson, did you prepare the
45-day report that was ultinmately sent to the
[llinois EPA for the 7444 \Wst 90th Street site?

A Yes, | did.

Q Wien you answered question C5 of the
45-day report did you believe that groundwater had

been encountered at the site?
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A No, | did not.

Q You answered that question yes though,
didn't you?

A Yes.

Q Why did you do that?

A Vell, in the past | had submtted reports
indicating no to that answer, and yet, like this
situation, we had standi ng excavatory waters
removed and the Agency subsequently questioned why
| answered no and, therefore, | deened in the
future that | ought to answer yes, and then the
expl anations follow ng woul d answer whet her | was
di stingui shing between true groundwater or standing
excavatory waters.

Q You' re using a phrase for water as opposed
to groundwater, can you say that slowy for ne?

A True groundwat er exi sting subterrai neously
as opposed to such as precipitory waters that fal
into an excavation, or in the case of an uncapped,
a tank that's not capped over a period of years
water can enter even in a situation with tight
clays and no exi stence of groundwater, underneath
waters can enter into that backfill area and a

bat htub is created where water can stand.
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Q When you first observed the site in
Sept enber of 1994 before any material was
excavated, did you observe a cap over the site?

A The cap -- | was not present for the
original tank renoval. The cap had been renoved by
the time | was hired and visited the site, the cap
was renoved.

And as | understood, the cap had
remai ned -- as | understand, the area was capped,
the cap was renoved due to the tank excavation, and
in the subsequent two nonths before renmediation it
remai ned uncapped.

Q You didn't see a cap when you were there?

A No.

Q Ckay. In the future, in preparation of
future 45-day reports in situations |like the one we
have here today woul d you cross out the word ground
of groundwater in question C5?

A Yes, yes, if that clarifies the situation
| certainly will.

MR COSBY: Ckay. | have no further questions
on direct.

THE HEARI NG OFFI CER. M. Kin®?

MR KIM Just a nonment, please.
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(Brief pause.)
CROSS- EXAM NATI ON
BY MR KM

Q M. Carlson, just as a matter of
clarification, you said you were not at the site
when the original work was done, in other words,
when the tank was renoved?

A Correct.

Q Was Turnkey -- had Turnkey been retained
by Moore Properties at that tine?

A Not at that tinme, no.

Q Wiat was the approxi mate date that you
wer e retained by More?

A Wien we actually invoiced or proposed and
received a signed proposal was, |'mimagining,
within two to three weeks, that's off the top of ny
head, of the remediation efforts, so around the
begi nni ng of Septenber naybe.

That's off the top of ny head.

THE HEARI NG OFFI CER:  OF ' 94?

THE WTNESS: O '94,

MR KM Ckay.

BY MR KM

Q At that time were you aware that the
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excavation was uncover ed?

A Yes.

Q Whul d that have been common practice had
you been retained at the tine of the tank renova
to | eave that kind of excavation uncovered for a
two-month period prior to final conpletion of work?

A Yes.

Q Asi de from your observations during the
remedi ation work, and | think it's actually severa
days in Septenber, isn't it, that the renediation
t ook pl ace?

A Actually, two days that actual soil was
renmoved.

Q Are those two days coinciding with the
dates that the water in the excavati on was renoved?

A Sorme water was renoved on the day prior to
begi nning the renedi ati on and then water was
subsequently renmoved as we gai ned depth into the
excavation, as we encountered the standing water on
the 8th and the 9th, as | recall

Q Can you give nme, or do you know, because
it seems a bit unclear, what activities took place
begi nning, | think, Septenber 7th?

A Septenber 7th, initially a sort of sunp,
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we call it a sunp hole was created to all ow
standing waters to pour in and renove it and begin
to dry the soils because the landfill wll not
accept soils that are significantly wet, they wll
fail a type of test.

On Septenber 8th renedial efforts began,
dirt was | oaded out, again, a sunp was created as
we gained depth into the excavation to renove nore
wat er .

The renmedi ati on was conpl eted on the
9th with water, the final anount of water being
removed in the norning.

And on the 9th soil -- soil was trucked
out on the 8th. On the 9th it was stockpiled and
then renoved subsequently on Monday, the 12th.

The mani fest, you'll note, was signed on
Monday, the 12th, as the trucks were not avail able
on Friday.

MR KIM Do you have a copy of the
adm ni strative record?
BY MR KM

Q Woul d you pl ease turn your attention to
Page 88 of the record, and what |I'mreferring you

to is sonme docunentation which is under a genera
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subheadi ng begi nning on Page 86, which is support
for site specific objectives?

A Ri ght.

Q This is all part of the information that |
believe was subnmitted in Septenber of 1995 as part
of the site specific objectives report?

A Correct.

Q And, again, if you could | ook specifically
to page 88.

A Ckay.

Q And just read very quickly -- or, I'm
sorry, just read the first paragraph to yourself
and fam liarize yourself with what's there.

A Ckay.

Q I's that your understandi ng of the sequence
of events?

A Vell, no. |I'mnot entirely correct in
descri bing the sequence in the report.

What | just stated is the correct
sequence. This is in error, slightly in error.

Q How is that in error?

A It's saying that additional waters renoved
on Septenber 9th, that's true

Prior to conpletion of excavation on

45
McCORKLE COURT REPORTERS, | NC.
CHI CAGO, ILLINOS - (312) 263-0052



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Septenber 12th, actually what was conpleted was the
renmoval of the soil on the 12th. The actua

compl etion of the excavation was on Friday, the
9th, and that is when soil sanpling was conduct ed.

Q Ckay. So when you say excavation
conpletion on the 12th, you really nean --

A That was when the soils were renoved to
conpletely wap up the project, so |I'mnot
conpletely stating this correctly in the report.

Q You al so stated in the report that the --
the second sentence on that page, precipitation
occurring on Septenber 9 and 10 resulted in
addi tional waters needing to be renoved?

A | think they -- the problemthat we were
incurring in getting waters out so that we coul d
get the soils dry and renoved

Q The | ast --

A The precipitation on Septenber 10th woul d
not have affected -- | prepared this sonme tine ago,
and that woul d not have affected our project.

We did have precipitation in the area at
the time that was sl owi ng down the project and
causi ng del ays.

Q So it's your testinony today that
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precipitation occurring on Septenber 9 resulted in

additional waters needing to be renoved?

A Slightly, and slowi ng down the project.

Q Do you know how nuch water was renmoved on
Sept enber 9?

A Of the top of ny head, 2200 gall ons,
bel i eve.

There is two mani fests for 2200 and one

for 28, | believe, so it's either 22 or 28.

Q | believe you're correct, and just for
pur poses of the record, if you | ook to Pages 30, 31

and 32 of the record,

that you

> O >

Q

wer e descri bi ng?

Ckay. Yes.

And | ooki ng at those pages, Page 307?
Yes.

I's the representation there that on

t hose do give the nunbers

Sept enber 9, 2200 gal l ons of water were renoved?

A
Q

representation there that on Septenber 8, 2200

Correct.

And | ooki ng on Page 31, is the

gal |l ons were renoved?

A
Q

Correct.

And then finally on Page 32, is the
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representation that on Septenber 7, 2800 gall ons
were renoved?

A Correct.

Q CGoi ng back to Page 88 and t he sequence of
events, how nmuch of that 2200 gall ons of water that
was renmoved on Septenber 9 was renoved due to the
precipitation that was occurring on Septenber 9?

A Relatively little. Mst of it remained

standing in the excavation fromthe prior two

nont hs.
Q So your statenment in the first sentence
that says primarily -- the first sentence of this

paragraph reads "Primarily waters were renoved the
day prior to and on the first day of excavation
Septenber 7 and 8," closed parens, but | don't
believe there is an open one, so..

That seenms to indicate that the primary
removal of water was done on Septenber 7 and
Septenber 8, is that correct?

A I"'mnot sure if that conpletely indicates
that, but water was renobved, approxi mately
two-thirds of the water was renoved on
Sept enber 7th and 8t h.

Q So the statenent in the second sentence
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that says -- that makes a reference to
precipitation on Septenber 9 really was not the
contributing factor to the 2200 gall ons that was
renoved, it was rather that, as you say, you
renoved the first two-thirds and you needed to

renove the last third of water?

A Correct.

Q | believe you also testified as to the
wel | logs, and those begin -- | do believe it is
Page 91.

| apol ogi ze for the page nunber being cut
of f on your copy of the record.

And | always get confused when peopl e say
this, you said the closest well |og was
approximately -- was at either 1.5 mles or
0.5 nmiles?

A 0.5 mles, right.
Q Would you -- this information is found on
Page 917
A Um hum
THE HEARI NG OFFI CER:  You need to say yes,
M. Carlson
Wien responding to a question please say

yes.
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THE W TNESS: Ckay.
BY MR KM

Q VWhat was this informati on submtted as
part of, what report?

This was part of the site specific report.

Q That was submtted in --

A | believe, yes.

It is part of the site specific report.

Q You stated during your testinony that it
is your comon practice to -- when working on | ust
projects such as this, to attenpt to ascertain
whet her or not there were well |ogs that woul d be
avai |l abl e that would give you a better idea of the

geol ogic conditions of the site?

A Yes.

Q And you did that in this case?

A Yes.

Q And you did conplete the 45-day report?
A Yes.

Q Turn to Page 7 of the admi nistrative
record
Do you recogni ze what this page is?
Yes.

Q And is it correct that this is the
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narrative that was provided along with the 45-day
report that you prepared?

A Yes.

Q And woul d you | ook to paragraph D, section
3, and there is a statenent there, "Use and
approximate locations of wells potentially affected
by the release." And then below that in bold face,
"Areview of well logs fromthe Illinois State
Geol ogi cal Survey did not reveal any recorded wells
inthe vicinity of the property.”

A Yes.

Q Were you not aware of the well |ogs that
are found at Page 90?

A No.

In fact, | obtained the well logs to nake
sure there were no wells in a significant vicinity
of the property where this lust could have affected
it, in other words, comng in a setback zone or
such of a well being that close.

The well |ogs were then subsequently used,
since | did not have any in the vicinity of the
property | had to use -- | had to find well |ogs as

close as possible to the site to denonstrate

geol ogy.
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In this case this was just representing
that there were no wells in the area, imediately
around the property, that could have been affected

by the rel ease.

Q Were the well logs that you referred to
here the well logs that are found on Page 917
A Yes. In this case the well |ogs show ng

there is none inmediately in the vicinity of the
property, and the site specific report show ng them
as exanples as close as possible to the property,
being a half a mle to equate geol ogy.

Q So your use of the well log on Page 7 here
is not done as to the soil conditions but rather as
to whether or not there are any wells that were in
the immediate vicinity?

A Correct, sir.

Q Al right. If you could nowrefer to

Page 4 of the record, which is the 45-day report

itself?
A Um hum
Q I"'ma bit unclear about an answer you gave

during direct testinony.
As to section C, question 5?

A Um hum
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Q You stated that in the past you have
mar ked no and then the Agency would in turn ask you
for nore information?

A If I marked no -- in the past | marked no,
submitted water invoices because we renoved
standing waters and there wasn't a question

Al'so in the past, depending on say the
proj ect manager or whatnot, | checked no and when
they noted water invoices in the back they said you
shoul d have checked yes.

So having been confused at that tinme, |
thought well, | better check yes, |I'msubmtting
wat er invoices, and then subsequently the
geol ogi cal explanations would verify that that was
not groundwater but excavatory standing water.

Q Do you agree that the representation nade
by your conpleting a check nmark in the yes square
was an affirmative statement that there was
groundwater with a sheen renpved fromthe
excavation?

A Not groundwater per se, standing
excavatory water from precipitation

Q On Page 4 of the records?

A Ri ght.
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Q Where is that specification, or that
clarification --

A That clarification is not on Page 4.

Q I"msaying as to that statenment on Page 4,
C-5, do you agree that the representation there is
there was groundwater with a sheen renoved fromthe
excavation?

A No.

Q Are you saying there that the
representation was nade that there was no
groundwater with a sheen renoved fromthe
excavation?

A I've saying | was confused as to how the
Agency preferred that question answered based on
whet her standing waters or groundwaters were
renmoved.

And | personally was not trying to
represent that true groundwater with a sheen was
removed fromthe excavation.

I was trying to represent that standing
wat er was renoved fromthe excavation

Q And you stated that it would have been --
you feel your position at that tine woul d have been

nore clearly stated had you stricken out the
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word -- the letters g-r-o-u-n-d?

A I think in retrospect, yes, and nmaybe even
added the word standi ng above it.

Q VWi ch was not done in this case?

A Wi ch was not done in the case.

Q If you look to section C, question 1, the
first few words there are "Was the tank system
removed, and/or abandoned in place:"

Did you strike out the words "and/or
abandoned in pl ace"?

A Yes.

Q Wiy did you do that?

A Ei ther the tank systemwas renoved or it
was abandoned in place, and that clarified that the
tank system was renoved.

Q So you felt that striking out those words
clarified your position?

A Yes.

Q Ckay. |If you |l ook back to Page 7 again
which is, again, the renoval narrative?

A Ckay.

Q And you look to the initial first
paragraph there in bold face, you can take a mnute

to read that through.
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Ckay.

Q VWhere in that paragraph is a clarification
made al ong the lines of what you were tal king
about, that groundwater was not renoved but rather
standi ng water was renoved?

A There is no clarification

Q Let's take it a step further.

I's there anywhere in the 45-day report
submttal a clarification that groundwater was not
removed but rather standing water was renoved?

A In retrospect | was not being clear enough
under section D-4 where they ask subsurface soi
condi tions.

Unfortunately, | assuned that the absence
of an expl anation, the absence of an expl anation of
wat er indicated that there was not groundwater. |In
other words, | described subterraineous soi
conditions and did not bring into account that
there was water.

| should probably in retrospect have added
a clarification in that geol ogi cal description
sayi ng that no groundwater was encountered.

In other words, | was assuming in the

absence of not needing to say that groundwater was
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at the site, because | didn't say it here, that
that would be clear; but it was not, therefore, ny
subsequent -- | became much nore specific about
that in the subsequent site specific objective
report.

Q To be clear, it's true, is it not, that
there is no information or no representation or no
statenment contained in the 45-day report that says
anyt hing other than groundwater was renoved at the
site?

A Again, | say |I felt --

Q | appreciate your explanation, but | think
it's a yes or no.

MR COSBY: | object to the question. The
record is clear what it says

The record is also clear, | think in this
case, that we're not tal king about one single
report that was sent from Turnkey to the Illinois
EPA.

Wiat we're objecting to is not the fact
that they required us to do sone nore work after
the 45-day report was sent in.

Wiat we're objecting to, and the reason

for this appeal is that the subsequent information
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supplied by Turnkey to the Illinois EPA and that
information, which M. Carlson has alluded to, is
extrenely clear.
I will stipulate for the record that
M. Kimis right about what's in the 45-day report,
but we're not taking an appeal fromthe 45-day
report problem we're taking an appeal for the
subsequent things, and | think the nmaterial that
we're getting into here and these questions are not
rel evant to what we're tal king about.
THE HEARI NG OFFI CER:  Are you satisfied with
his stipul ation?
MR KIM | am
I was directing ny question only to the
45-day report.
| understand that there was a subsequent
submttal. And | think nmy question was clear and |
think his stipulation satisfies nmy question.
Can | take a nmonent?
(Discussion held off the record.)
MR KIM | have nothing further.
THE HEARI NG OFFI CER.  Redirect?
MR COSBY: No.

EXAM NATI ON
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BY THE HEARI NG OFFI CER

Q M. Carlson, what is your title with
Tur nkey?

A Envi ronmental safety and health
consul tant.

Q And what is your background?

A I've been in the field for approximtely
ten years.

| have a degree pending fromthe

University of lowa that is a matter of a | egal
di spute, but | attended the University of lowa for
five years in the scientific field and have been
doing a variety of environnental safety and health
projects during that period for the last ten years,
i ncl udi ng numerous |ust projects.

Q And how | ong have you been w th Turnkey?

A About eight years

Q | just have one other quick question

On Septenber 9th when you say the

remedi ati on was conpl eted, does that al so nmean that
the excavated area was then backfilled?

A I don't recall exactly when the excavation
was backfilled. | would, if | |ooked in ny

records, but | don't have themwi th ne because | do

59
McCORKLE COURT REPORTERS, | NC.
CH CAGO, ILLINOS - (312) 263-0052



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

keep records of that nature, and I don't recal
offhand if it was backfilled that day or the 11th,
12t h or what not.

Q Way woul d you say that renediati on was
compl ete on the 9th?

A Cl osure sanpling was conducted. O course
| aboratory analysis had to verify that the sanples
were clean, and soils that had been renmpbved from
the excavation had to be renoved fromthe site, but
the cleaning of the contam nated tank excavation
had been conpl et e.

Q So that's what you considered the
remedi ati on?

A Yes, sir.

Q And the backfill is not necessarily part
of the renediation?

A No, only in that it needs to be
backfilled, but it's not part of the environnenta
aspects of cleaning up the site.

Q I's Turnkey responsible for that, too?

A W're a consultant. Say the funds for the
excavatory do not go through us. GCenerally what we
do is spec and bid a job and the bids come back to

us, sonetines it's not even done that day.
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We recommend a contractor, he cones up
with a good price, we oversee himto nake sure he
does his job right and doesn't try to do anything
shady with the client and conduct the environnmenta
aspect of determning if the excavation is dirty
what action are we going to take, and if it cleans
up, to conduct a cleanup, oversee it and do the
cl osure sanpli ng.

Q And then you nentioned the word cap. Wat
do you nmean by the word cap?

A I mean as in nmany tanks are capped by an
asphalt or concrete which creates an inperneabl e
barrier, sonewhat of an inperneable barrier so that
not normally rainwaters would flowinto the
excavation, although over a long period of tine
with cracks and whatnot sonme precipitory waters
coul d.

But once an excavation is uncapped and for
sone period of time if rain occurs, quite a bit of
runoff will occur filling the excavation, typically
the stone pile or the pea gravel or whatnot that's
used in an excavation

A tank placenment is on whole very porous,

in other words, there is a |ot of space that water
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can retain in that backfill area.
THE HEARI NG OFFICER  Al'l right.
Thank you, M. Carlson. You may step
down.
M. Cosby?
MR COSBY: That conpletes ny case.
THE HEARI NG OFFI CER:  Before | forget,

M. Mody, what is your title with A F. More?
MR MOCDY: Vice-president, general manager.
THE HEARI NG OFFI CER:  Thank you.

M. Kin®
MR KIM | call nmy one witness, Kendra
Br ockanp.
THE HEARI NG OFFI CER:  Ms. Brockanp, woul d you
pl ease take the stand again.
And you are still under oath.
MS. BROCKAMP:  Yes.
KENDRA BROCKAMP,
called as a witness herein, having been previously
duly sworn, was exanmined and testified as foll ows:
DI RECT EXAM NATI ON

BY MR KM

Q Ms. Brockanp, | have just a couple

guestions for you.
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You were responsible for preparing the
July 11, 1995 denial of the -- let ne rephrase
t hat .

You were responsible for preparing the
July 11, 1995 letter that was sent to More
Properties in response to the Agency's receipt of
the 45-day report and corrective action conpletion
report submitted by Moore?

A Yes, | was.

Q And were you al so the person responsible
for preparing the -- let ne make sure | get the
right date, the January 12, 1996 letter sent by the
Agency to Moore Properties denying the corrective
action conpletion report?

A Yes, | was.

Q And it's the January 12, 1996 letter that
i s being appeal ed today.

And there is -- what is the -- what was
the Agency's basis for the denial?

A The basis for denial was that no
groundwat er investigation was perfornmed as
requested previously.

The request was based on the presence of

water -- groundwater with a sheen in the
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excavati on.

Q And in response to that concern and that
deni al point what action would More need to take
to satisfy that request?

A They woul d need to perform a groundwater
investigation at the site.

Q What would that entail?

A It would entail drilling borings and
installing nonitoring wells within those borings,
subsequently coll ecting the sanples once the wells
had been devel oped.

Q How many borings woul d be required?

A M ni mum of four for the wells.

Q And have any such borings been perforned
by A F. More or a consultant retained by then®

A No.

Q And based upon your past experience of
review ng technical submittals in response to
under ground storage tank rel eases, have you
observed changes in geologic conditions within a
fairly short proximty of the site?

MR COSBY: bjection -- | withdraw ny
obj ecti on.

THE W TNESS: Yes.
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BY MR KM

Q And could you give a range as to what
those proximties mght be in terms of any change
in geol ogi c conditions?

A For instance, |'ve had sites that were
across the street fromeach other, one which
produced water in wells, the other which did not
produce water in wells.

There are differences in geologic
condi tions.

MR KIM | have nothing further

THE HEARI NG OFFI CER: M. Coshby?

CRCSS- EXAM NATI ON
BY MR COSBY:

Q What is your educational background?

A I have a bachel or of science degree in
biology fromthe University of Illinois at
Chanpai gn

Q Woul d you consi der yourself to be a
geol ogi st?

A No.

Q Woul d you consi der yourself to be a hydro-
geol ogi st?

A No.
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Q So the testinony you' ve just given about
changes in geologic conditions are strictly
anecdot al ?

MR KIM (Objection. The question was phrased
based upon her experience and revi ew of docunents
submtted in response to rel eases of this type.

She has not been offered up as an expert
in geologic conditions or as a geol ogi st.

THE HEARI NG OFFI CER:  Obj ection is overrul ed.

MR KIM ojection then to the
characterization of anecdotal.

THE HEARI NG OFFI CER:  Overrul ed.

THE W TNESS: Could you repeat the question,
pl ease.

THE HEARI NG OFFI CER. Wbul d you read the
guesti on back.

(Record read as requested.)

THE W TNESS: They are based on revi ew of

docunent s.
BY MR COSBY
Q I think | asked for a yes or no answer.

If you can't answer yes or no just tell nme.
A I"'mnot really certain what you nean by

anecdot al .
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Q Ckay. You have no particul ar know edge or
pecul i ar know edge or special know edge of the site
at 7444 \West 90th Street, do you?

A No, only that which was provided in the
docunents submitted by Moore and the O fice of the
State Fire Marshal.

Q And had the -- as you sit here today you
don't know whether there is any groundwater at that
site, do you?

A Not from personal observation, no.

Q O fromanything el se, do you?

MR KIM ojection. This is beyond the
scope.

THE HEARI NG OFFI CER:  Sust ai ned.

MR COSBY: |'msorry?

THE HEARI NG OFFI CER:  Sust ai ned.

BY MR COSBY:

Q Do you have any know edge that woul d
suggest to you that the excavation imediately to
the -- or imedi ately adjacent to the excavation
fromthe tank, the excavation that was put in the
ground to put in a truck dock, that that excavation
is not typical of what happened in the inmediate

vicinity?
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MR KIM (Objection. Again, this is, again
beyond the scope of direct testinony.

MR. COSBY: M. Hearing Oficer, | don't think
so. W had a question about a -- a very genera
question about the variability of geol ogic
conditions in an area, and | think it's perfectly
within the scope for ne to ask whether this
particular -- these two excavations, if she has
know edge that they're dissimlar

THE HEARING OFFICER: | think it's beyond the
scope. hjection sustained.

MR COSBY: | would like to make an offer of
proof of that.

THE HEARI NG OFFI CER: Al right.

MR COSBY: M offer of proof would be that
guestion and your answer, if you would give an
answer to that.

THE HEARI NG OFFI CER:  Your answer,

Ms. Brockanp?

THE WTNESS: | have no know edge of the
adj acent excavati on.

MR COSBY: | would like to continue my offer
of proof then.

As you sit here today you have no reason
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to suspect that the excavation for the truck dock
is in any way different fromthe excavation for the
tank?

THE WTNESS: | have no reason to suspect that,
no.

MR COSBY: That concludes ny offer of proof,
M. Hearing Oficer.

THE HEARI NG OFFI CER:  Thank you.

MR COSBY: | have no further questions.

THE HEARI NG OFFI CER.  Redirect?

MR KIM | have no redirect; however, | would
like to rescind ny statenent that Ms. Brockanp
woul d be ny only witness.

Could we go off the record for a nonent?

THE HEARI NG OFFI CER: O f the record

(Discussion held off the record.)
EXAM NATI ON
BY THE HEARI NG OFFI CER

Q Ms. Brockanp, before you step down, would
you describe what a project manager is, or does?

A Primarily nmy responsibilities involve
review ng reports, investigation and renedi ati on
reports that are submtted for |eaking underground

storage tank sites.
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In response to those reports | prepare
notes, nmenos and ultimately make the determ nation
as to whether or not the information is accurate,
complete, if there are any violations with respect
to the statutes and regul ati ons that govern the
under ground storage tank program

THE HEARI NG OFFI CER: Al right. Thank you.

MR COSBY: I'msorry, M. Hearing Oficer, |
forgot to do sonething, and that was to off the
of fer of proof testinony that canme in, again, as
evi dence in this cause.

THE HEARING OFFICER: |I'msorry, | didn't hear
you.

MR COSBY: | forgot to offer the offer of
proof testinony as evidence and tender that to you
for you to reconsider your decision after you've
heard the offer of proof, the questions and the
answers. | believe that's a requirement under the
Cvil Practice Act.

MR KIM W would certainly renew our
obj ecti on.

THE HEARI NG OFFI CER:  And | woul d, again
uphol d the objection, | think it would still be

beyond the scope.
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MR. COSBY: Thank you.

THE HEARI NG OFFI CER:  Thank you, Ms. Brockanp,
you may step down.

THE HEARING OFFICER: M. Kim you were saying
of f the record.

MR KIM | have a very limted set of
questions for M. Carlson

THE HEARI NG OFFI CER:  During an off-the-record
di scussion there was an agreenent that M. Mody,
Brian Mbody is not trained or educated in geol ogy
or hydrogeol ogy, is that correct?

MR COSBY: That's correct.

THE HEARI NG OFFICER: M. Carlson, you're stil
under oat h.

THE WTNESS: Yes, sir.

ANDREW CARL SON
called as a witness herein, having been first duly
sworn, was exami ned and testified as foll ows:
EXAM NATI ON

BY MR KM

Q M. Carlson, | was a little bit unclear by
your earlier statement to the hearing officer.

You have a degree pending from |'msorry,

whi ch school ?
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Uni versity of |owa.

VWhat is that degree in?

> O >

General science.

Q Do you -- aside fromthat pendi ng degree
do you hol d any other post high school degrees?

A No.

Q Have you taken any formal courses relating
to geol ogy?

A No.

Q Have you taken any fornmal courses relating
to hydrogeol ogy?

A No.

Q Do you have any information -- |'msorry,
do you have any know edge of geol ogy, hydrogeol ogy
or geologic conditions other than information you
have retai ned through the course of your work at
Tur nkey?

A Yes.

Q And what woul d that be?

A Per sonal st udy.

Q Wien you say personal study, is that study
in formal courses offered by any |earning
institution?

A No, that would be formal that | answered
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no to earlier.

Q Ckay.

MR KIM | have nothing further.

THE HEARI NG OFFI CER: M. Coshby?

MR. COSBY: | have not hing.

THE HEARI NG OFFI CER: Al right. Thank you,
M. Carlson. You may step down.

Anyt hing further, M. KinP

MR KIM | don't believe so.

THE HEARI NG OFFI CER: Al right.

I's there any objections -- anything
further, M. Cosby?

MR COSBY: | have nothing further, with the
exception of tal king about agreenents.

THE HEARI NG OFFI CER:  |I's there any agreenent,
do you want to put into the record any agreenent
concerni ng the Agency adm nistrative record?

MR KIM | would ask, | believe this was
di scussed earlier, | can't renenber if it was on or
of f the record, the Agency woul d have no objection
as to agreenments as put in the record before.

THE HEARI NG OFFI CER:  No objection as to the
agency administrative record being considered as

evidence in this case, with the exception that
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Pages 110 through 145 of that docunent be excl uded
from such characterization, and those pages |

bel i eve constitute the rei nbursenment request
submitted by Turnkey Environmental Consultants on
behal f of A F. More.

MR COSBY: M. Hearing Oficer, | think | need
to ask a couple of questions of Ms. Brockanp before
| can agree to that.

THE HEARI NG OFFI CER: Well, | think that |'m
goi ng to.

MR COSBY: The reason | say that is | believe
that Ms. Brockanp was involved in the rei nbursenent
deci sion making, and | believe that that may have
occurred, if not prior to the decision of
January 12th, it may have occurred
cont enpor aneousl y.

| don't know that, but this was submtted,
or received by the Illinois EPA on Novenber 1,
1995, and the decision to deny -- the decision that
is being appeal ed is dated January 12, 1996, and so
it's possible that that nmaterial was considered
even though Ms. Brockanp was engaged in two
separate different functions.

But we already heard that Ms. Brockanp was
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the one who made the decision to deny -- or she
prepared the letter of January 12, 1996.

THE HEARING OFFICER:  Well, | think that it's
probably unnecessary because it's ny understanding
it's the Board's practice that they will | ook at
the Agency administrative record that's submtted,
and | would not wish to enter into evidence the
adm nistrative record and | eave out portions of the
record inasnmuch as the Board may or nay not wish to
consi der those pages, so |'mgoing to consider the
entire admnistrative record as part of the record,
which | think the Board does as a matter of
cour se.

And there are these photos. Wre they
noved?

MR COSBY: W have to do sonething with
those. | would like to offer Petitioner's Exhibits
1 through 5 into evidence as Petitioner's Exhibits
1 through 5.

THE HEARI NG OFFI CER:  Any obj ecti on?

MR KIM Again, there is no objection
certainly as to Exhibits 1 through 4, which
bel i eve are the individual photographs.

The Agency does not object to the
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adm ssion of Exhibit No. 5, however, again, we did
state and restate our objection as to what that
docunent actually depicts.

THE HEARING OFFICER  I'msorry, M. Kim you
| ost ne.

MR KIM W have no problemw th Exhibit No. 5
being admtted into evidence, however, we would
take issue as to the conclusions that woul d be
drawn fromthe representation found in that
phot ogr aph.

THE HEARI NG OFFICER: Al right. And you have
no objections to 1 through 4?

MR KIM No.

MR COSBY: M. Hearing officer, I'malittle
bit perplexed of what the basis of the objection to
Exhibit 5 is, or what the conclusions are.

THE HEARI NG OFFI CER: Wyul d you care to
el abor at e.

MR KIM This may be a fine point, | don't
know, all I'msaying is that | have no objection to
that being admtted into evidence.

| don't think it's inconsistent, however,
to say that the Agency does not agree with the

representations that have been nade by the
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wi tnesses for A.F. Miore as to what those photos
represent in ternms of on-site conditions.

In other words, to the extent that we
woul d di sagree or contest statenents, testinony
made by, for exanple, M. Carlson, if those
statements woul d sonehow, for exanple, state that,
you know, my opinion is such and clearly you can
see by this photograph of that that's what we, you
know, we don't agree with that testinony, we don't
agree that that's what the photograph shows.

| have no problemw th those photographs
going in, the color copies being used instead of
the originals.

MR COSBY: M. Hearing Oficer, | have a
problemw th that.

Wiat M. Kim | guess is saying, since
there is no testinony fromthe Agency that these
conditions aren't correct, that M. Carlson is
| yi ng.

I don't understand what M. Kimis saying
other than that, and | find that highly insulting,

and | would like the record to note that.

W have a witness -- we have one witness
present on behalf of the Illinois EPA and that's
77

McCORKLE COURT REPORTERS, | NC.
CH CAGO, ILLINOS - (312) 263-0052



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Ms. Brockanp who has never been to the site, who
has never seen anything other than sone pictures,
and now M. Kimis saying that he objects to the
characterization that M. Carlson made of these

t hree phot ographs on zero basis, they have no basis
to say that whatsoever.

And | find it highly insulting to ny
client and to ny client's consultant that a
suggestion is being nmade that sonehow, | suppose,
supposedl y consi dered tricked up photographs by the
Agency, even though they have no basis for saying
that, and | do not take that kind of suggestion
happi | y.

MR KIM M. Hearing Oficer, | apologize if
that's the inmpression M. Cosby got.

I"mnot saying that M. Carlson is a liar,
I''m not saying that those are not photographs of
t he excavati on.

Al I'"'msaying is it's no different than
any ot her piece of evidence that woul d be adm tted
at hearings, we would draw different conclusions
from what those photos may depict, and |'m not
saying that M. Carlson has in any way, shape or

formlied during his testinony.

78
McCORKLE COURT REPORTERS, | NC.
CH CAGO, ILLINOS - (312) 263-0052



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

VWhat |'msaying is it's obviously a

fundanent al poi nt

is the possibility or whether or

groundwat er that existed at the site.

in this case whether or not there

not there was

There is

clearly a difference as to what the Agency contends

and what A. F. Moore contends,

we' re having this hearing,

and al |

that's the reason

I"msaying is to

the extent that those photographs would play into

that kind of difference of factua

obj ect .

opi ni on we

And perhaps it's best if | just renove ny

obj ection because if that's what is causing

probl ens, |'m not

i mpugning M. Carlson's

representation in any way.

THE HEARI NG OFFI CER: Al

ri ght then.

Exhibits 1 through 4 are admtted,

all the

and

Exhibit 5 is admtted, and since you' ve withdrawn

your objection, it's admtted into evidence w thout

any reservations.

Ckay. Let's go off the record.

(Discussion held off the record.)

(Wher eupon, docunents so

of f er ed

were received in evidence as

Petitioner's Exhibit Nos.
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THE HEARI NG OFFI CER:  Back on the record, we've
had an off-the-record di scussion concerning filing
of briefs.

The court reporter indicates that the
transcript will be due May the 6th, is that
correct?

THE COURT REPCORTER:  Yes.

THE HEARI NG OFFI CER:  And so, therefore
starting fromMay the 6th the petitioner's initia
brief is due May the 20th. The Agency's brief is
due June the 3rd, and a reply brief by the
petitioner is due June the 10th.

The petitioner also indicated in an
of f-the-record discussion that the decision
deadl i ne, which now is June 15th, will be waived
until July 18th, 1996, and a filing will be nade
with the clerk's office to that effect.

The hearing officer also finds that no
i ssue of credibility arose during today's hearing,
and cl osing argunents have been waived in |ieu of
briefs.

I's there any anything else, M. Cosbhy?

MR COSBY: | have nothing further

THE HEARI NG OFFICER M. Kin®?
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MR. KIM  Not hi ng.

THE HEARI NG OFFI CER

not hi ng further

Thank you,

Ckay. There being

this hearing is cl osed.

(Which were all

very much.

had at this tine.)
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STATE OF ILLINOS )
) SS:
COUNTY OF DU PAGE )

JUDY A. ORLANDI, being first duly sworn
on oath says that she is a court reporter doing
business in the Cty of Chicago; and that she
reported in shorthand the proceedi ngs of said
hearing, and that the foregoing is a true and
correct excerpt of her shorthand notes so taken as
af oresai d, and contains an excerpt of the

proceedi ngs given at said hearing.

Certified Shorthand Reporter

SUBSCRI BED AND SWORN TO
before ne this day

of , 1994,

Notary Public
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