10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

BEFORE THE | LLI NO S POLLUTI ON CONTROL BOARD
J. M SWEENEY CO.,
Petitioner

No. PCB 96-184
(Air Variance)

VS.

I LLI NO S ENVI RONVENTAL
PROTECTI ON AGENCY,

e e e e e e e e e

Respondent .

Record of proceedi ngs before
JUNE C. EDVENSON, Hearing O ficer, reported by
LI SA H BREITER, CSR, conmencing at 10:15 o' cl ock
a.m, on the 18th day of Cctober 1996, at the Lake
Zurich Village Hall, Lower Board Room 70 East
Main Street, Lake Zurich, Lake County, Illinois,

upon the hearing of the above-entitled cause.

L. A, REPORTI NG
(312) 419-9292
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taking of this

There were present during the

hearing the follow ng counsel

THE JEFF DI VER GROUP, by
MR STEVEN P. KAI SER

45 Sout h Par k Boul evard
Suite 270

Gen Ellyn, 1L 60137
(630) 790-0001

On behal f of the Petitioner;

I LLI NO' S ENVI RONVENTAL PROTECTI ON
AGENCY, by

MS. SHEI LA G KOLBE

Assi stant Counse

Bureau of Air

Di vi si on of Legal Counsel

2200 Churchill Road

P. 0. Box 19276

Springfield, IL 62794-9276

(217) 524-3333

On behal f of the Respondent;

I LLI NO S ENVI RONMENTAL PROTECTI ON
AGENCY, by

MR. TERRY A. SWElI TZER

Manager

Air Monitoring System

Bureau of Air

2200 Churchill Road

P. O Box 19276

Springfield, IL 62794-9276

(217) 785-1733

On behal f of the Respondent.
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HEARI NG OFFI CER EDVENSON: Good norni ng
and wel come. W are here for the continuation of
the hearing of the case entitled J.M Sweeney
Conmpany vs. | EPA, case nunber PCB 96-184, an air
variance petition. First, we will take care of
sonme prelimnary matters. | have received from
Agency's Counsel this norning a filing entitled
nmotion to nodi fy agency reconmmendation instanter.

That filing is -- the notice of the
filing covers the filing itself, and the filing
itself shows an indirect PCB case nunber, PCB
94-297. However, we will note for the clerk's
information that the docunment is correct and does
apply to case PCB 96-184. It is sinply an error
in the caption to the actual notion docunent.
That woul d be considered as being filed with the
Board t oday, October 18th.

W have al so been di scussing
exhibits prelimnarily, and we had antici pated
seeing an original of Exhibit No. 4. | believe
that the parties have agreed to stipulate that a
copy of Exhibit 4 will be sufficient, is that
correct, Counsel?

MR KAISER: That's correct.

L. A, REPORTI NG
(312) 419-9292



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

MS. KOLBE: That's correct.

HEARI NG OFFI CER EDVENSON:  Thank you
very much. The order of the hearing today wll
include first the wap up of the conplainant's
case in chief, and next we will hear the
respondent's case in chief which will include an
openi ng and the testinony of the w tness.

W will then discuss the closing of
the case and identify a schedule for the closing.
kay, at this tinme, Counsel, would you like to
continue with conpl ainant's case.

MR. KAl SER:  Yes, we would, your Honor.

HEARI NG OFFI CER EDVENSON:  Proceed.

MR, KAI SER  Thank you. W would Iike
to offer into evidence at this time a docunent
which | would ask be marked as Petitioner's
Exhibit 23. It's a notice of proposed rules filed
with the Illinois Pollution Control Board, and it
contai ns proposed rules in connection with the
remedi ati on of soil contami nation at sites |ocated
within the State of Illinois.

As you'll recall, Madame Hearing
Oficer, and for the Board's benefit, there was

consi derabl e testinony from M chael Younger, the

L. A, REPORTI NG
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envi ronnent al consultant retained by petitioners,
J.M Sweeney Conpany, about the difficulty he had
in finalizing the corrective action plan because
sonme of the guidance docunents issued by the
I1l1inois Environnental Protection Company known as
the tiered approach to cl eanup objectives or the
TACO gui dance was in state of evol ution beginning
in roughly of Cctober of 1995.

M. Younger described how the draft
docunent was issued as a final guidance docunent
in January of 1996, and to in some ways conplete
that evol ution, we now have a notice of proposed
rules, rules subnitted to the Illinois Pollution
Control Board by the Illinois Environmental
Protecti on Agency seeking to codify many of these
principles in the new rules.

| amnot certain of the date in
whi ch these were submitted, but |'mcertain that
the Board can take judicial notice of that date as
necessary, and we would nmove for the adm ssion of
that document as Petitioner's Exhibit 23.

MS. KOLBE: No objection
HEARI NG OFFI CER EDVENSON: Al l right,

the rul es regardi ng renedi ati on of soi

L. A, REPORTI NG
(312) 419-9292
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contamination will be entered as Exhibit No. 23.
(Petitioner's Exhibit No. 23
was received in evidence.)

MR KAISER Finally we will seek to
have adnmitted as Exhibit 24, an affidavit of Keith
Kondrot. This would nore appropriately be
described as a supplenmental affidavit. | note
that Exhibit 3, which has been offered and
received into evidence, was also an affidavit of a
M. Keith Kondrot.

M. Kondrot is an architect
licensed by the State of Illinois who has been
retained by the petitioners to devel op design
drawi ngs and construction draw ngs in connection
with the denolition and reconstruction of the
facility. M. Kondrot has stated in his affidavit
that the attached draw ngs, which are three in
nunber, are drawi ngs that he made for the
petitioners and truly and accurately reflect the
changes that Sweeney, the petitioner, proposes to
construct at the facility during the com ng
nont hs, and we woul d ask again by agreenent that
t he suppl enental affidavit of Keith Kondrot be

adm tted as Petitioner's Exhibit 24.

L. A, REPORTI NG
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M5. KOLBE: No objection
HEARI NG OFFI CER EDVENSON: Exhibit 24 is
entered into evidence.
(Petitioner's No. 24 was
recei ved in evidence.)
MR. KAISER: Wth that, Madame Hearing
O ficer, petitioners would close their proofs and
-- close their proofs and reserve cl osing
argunent. Thank you.

HEARI NG OFFI CER EDVENSON:  Thank you,

Counsel . Then at this time we will turn to
respondent's case in chief, and we'll have opening
st at enent .

MS. KOLBE: Hearing Oficer, Counsel,
am Shei l a Kol be, assistant Counsel for the
I1linois Environnental Protection Agency, and | am
representing the agency in this matter for a
vari ance for J.M Sweeney Conpany's Lake Zurich
facility. Also with ne today is Terry Sweitzer,
the manager of air nonitoring section of the
bureau of air, who has been assisting me in this
matter and will be testifying later today on the
Agency's behal f.

The Agency has investigated into

L. A, REPORTI NG
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this matter as required by 35 I1l. Adm Code
104.180. During its investigation, the Agency has
di scussed this matter with the petitioner's
attorney as well as soliciting conments fromthe
general public. J.M Sweeney operates a gasoline
di spensing facility (i.e. gas station) located in
Lake Zurich, Cook County, Illinois. It is
requesting an extension of a prior variance from
35 II'l. Adm Code 218.586 (gasoline di spensing
operations - nmotor vehicle fueling operations) as
it applies to the installation of vapor collection
and control systens, (i.e. Stage Il vapor recovery
systens) at its facility.

Petitioner's facility di spenses an
average of 95,000 gallons of gasoline per nonth.
Thus, it is subject to the requirenents of Section
2 18.586(d)(3), which required conpliance by
Novenber 1st, 1994. On Septenber 21st, 1995, the
Board granted J.M Sweeney's variance petition for
an extension of the conpliance date until March
31st, 1996. This variance request is for an
extension of the prior variance until Mrch 31st,
1997.

The Agency concurs in the extension

L. A, REPORTI NG
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to the March 31st, 1997, date. However,

regardl ess of whether or not J.M Sweeney can
reach closure on the corrective action plan issues
with the bureau of Iand by March 31st, 1997, the
bureau of air reconmends that the facility be shut
down on April 1st, 1997 and not be reopened unti
the Stage Il vapor recovery systens are installed
and operational and that no further variance
relief be granted beyond that date.

Since the final Board order of the
prior variance petition, PCB 94-297, was issued on
Sept ember 21st, 1995, progress has been made in
that the Agency and Sweeney have agreed that the
site is classified as high priority for
renedi ati on. Pursuant to the petrol eum
under ground storage tanks regulations (35 II1I.
Adm Code, part 732) underground storage tanks or
USTs that are classified as high priority require
remedi ation. J.M Sweeney has indicated that it
intends to performconstruction to correct this
problemand will install the Stage Il vapor
recovery equi prent at that tine.

Once such construction begins, the

facility will need to be shut down in order to do

L. A, REPORTI NG
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renedi ation and install the Stage Il vapor
recovery equi pment. As stated in petitioner's
petition, Sweeney estimates the cost of Stage |
vapor recovery equi pnent at $80,000. However, if
Sweeney were required to install the Stage |
systemonly to dismantle it for inplenmenting its
CAP, corrective action plan, it would incur

esti mated additional cost at $50,000 to $60, 000
m nus the sal vage val ue of the conponents of a
dismantled Stage Il system which is between
$20, 000 and $30,000. Thus, since much of the
Stage Il equi pnent could not be reused requiring
petitioner to install equipment tw ce woul d be
even nore costly.

Petitioner's amended petition al so
states that if Sweeney would have to install the
Stage Il systemduring the mddle of winter, it
woul d require an added cost between 20, 000 and
30, 000 dollars for excavation due to frozen soi
conditions. However, offsetting these costs is
the fact that Sweeney has enmitted or will enit
uncontroll ed VOM eni ssions through the 1995 and
1996 ozone seasons and has received an econonic

benefit for the facility over other gasoline

L. A, REPORTI NG
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di spensing facilities that have installed Stage |
vapor recovery equi pnent.

Petitioner alleges it will continue
to emt 40 pounds of VOM volatile organic
material, per nonth during that variance period.
During cold weather, especially during the --
especially during the winter nonths, em ssions of
VOM have a m nimal inpact on ozone air quality.

It is only during the ozone season, April through
Cct ober, that the environnental inpact of

em ssions from gasoline fueling have a significant
i mpact on ozone air quality.

The Agency believes that the
hardship resulting from denial of the recomended
vari ance until March 31st, 1997, woul d outwei gh
the environmental inpact fromthe granting of the
vari ance. The Agency reconmends that the
petitioner's variance relief be extended unti
March 31st, 1997. However, after March 31st,
1997, whether or not a corrective action plan has
been approved or nodified by the bureau of |and,
no further variance relief should be granted.

Respectful ly, if and upon granting

the petitioner's request for a variance, the

L. A, REPORTI NG
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Agency urges the Board to follow the Agency's
recomended conditions and conpliance plan as
anended in the Agency's nmotion to nodify filed
instanter this norning, thank you.
Now, at this time, Madame Hearing

Oficer, I'd like to call Terry Sweitzer to
testify on behalf of the Agency.

HEARI NG OFFI CER EDVENSON: W I 1 the
W t ness pl ease be sworn.

(Wtness sworn.)
TERRY A SWEI TZER

called as a witness herein, having been first duly
sworn, testified in the narrative as
fol | ows:

MR SVEITZER: M name is Terry A
Sweitzer. | amcurrently enployed by the Illinois
EPA as manager of the air nonitoring section and
serve as the admnistrator of the Illinois Stage
Il vapor recovery program | have graduated
with a Bachel or of Science in chenical engineering
fromthe University of Dayton in 1971 and a master
of science in environmental engineering from
Southern Illinois University at Carbondale in

1978. | ama registered professional engineer in

L. A, REPORTI NG
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Il'linois.

After the Clean Air Act anendnents
of 1990 which required Stage Il vapor recovery in
t he Chicago ozone non-attai nment area, | was
assigned as the |l ead technical person responsible
for the devel opment of Stage Il rules for
consi deration by the Pollution Control Board and
for the submittal of a state inplenmentation plan
to US-EPA. As aresult, | amvery famliar with
Stage Il systens, their costs and operationa
consi derati ons.

| have reviewed the petition and
supporting docunents submtted by J.M Sweeney
Conpany in request for a variance for their
facility located at 24545 West M|l er Road in Lake
Zurich, Illinois. These docunents clearly
denonstrate that significant underground
contami nation exists at the facility. The
renedi ati on of this contamination is a prine
concern. | would agree that an unreasonabl e
hardship would exist if the facility was required
to install a Stage Il systemonly to subsequently
have it dismantled to allow for soil renediation

It is likely that the underground

L. A, REPORTI NG
(312) 419-9292
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vapor return lines to the gasoline storage tanks
woul d have to be substantially redone. The costs
associated with the reinstallation of these vapor
return lines would be significant and may, as the
petitioner has estimted, exceed 20 to 30 thousand
dollars. The environmental inmpact of the del ayed
conpliance would be small, as indicated in the
petition, only 1755 pounds of volatile organic
conmpounds (VOC) per nonth.

However, the Chicago area is stil
experi enci ng exeedances (sic) of the ozone anbient
air quality standard, and VOC eni ssions are a
precursor to ozone formation. Even small
em ssions of VOC contribute to ozone
concentrations within the urban area. As a
result, VOC enissions should be nmininized to the
greatest extent possible during the ozone season
The ozone season is that time of year when ozone
exeedances (sic) can be expected to occur and for
Illinois is defined by US-EPA to be April 1st
t hrough Cctober 31st.

J.M Sweeney Conpany has requested
a variance whi ch woul d extend through March 31st,

1997. | believe that the request is reasonable

L. A, REPORTI NG
(312) 419-9292
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based upon the ampunt of time which would be
required to inplement the site's corrective action
pl an designed to mitigate the soil contam nation
problem the difficulty and additional costs
associated with construction during the w nter
mont hs in Chicago, and that the facility wll
cease operation with uncontrolled VOC eni ssions
prior to the 1997 ozone season. Thank you.

MS. KOLBE: | have no further w tnesses,
Madanme Hearing O ficer

HEARI NG OFFI CER EDVENSON:  All right.
Vel 1, we have the cross-examn nation of
respondent's witness.

MR KAISER | have no questions.

MS. KOLBE: | have no further w tnesses
at this time, Madanme Hearing O ficer

HEARI NG OFFI CER EDVENSON: Then let's go
off the record to discuss the closing schedul e of
t he case.

(Di scussion off the record.)

HEARI NG OFFI CER EDVENSON: W' re back on
the record, and we will have a briefing schedul e,
and the schedule will be as follows:

Petitioner's brief shall be received by the

L. A, REPORTI NG
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respondent's counsel by October 25th. The
Agency's response brief shall be filed by Cctober
30th, and | probably should add and al so received
by petitioner's counsel on Cctober 30th, and the
petitioner's reply filing, if any, shall be
received by the Board as a filing by no | ater than
Novenber 6t h.

The record will therefore be closed
on Novenber 6th. Thank you very nuch, and thank
you for your cooperation in our process. The
Board will be reviewing the entire record and
maki ng their deci sion.

(Which were all the proceedings

had in the above-entitled case.)

L. A, REPORTI NG
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I LLINO S POLLUTI ON CONTROL BOARD

LI SA H BREITER, CSR, being first duly
sworn, on oath says that she is a court reporter
doi ng business in the City of Chicago; that she
reported in shorthand the proceedi ngs at the
taking of said hearing and that the foregoing is a
true and correct transcript of her shorthand notes
so taken as aforesaid, and contains all of the

proceedi ngs had at sai d hearing.

LI SA H. BREI TER, CSR, RPR, CRR
L. A. REPCORTI NG

79 West Monroe Street

Suite 714

Chi cago, |IL 60603

(312) 419-9292

Li cense No. 84-003155
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