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STATE OF ILLINOIS

Pollution Control Board

TO: DorothyM. Gunn
Clerk oftheBoard
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite11-500
Chicago,Illinois 60601
(VIA FASCIMILE TRANSMISSION
and FIRSTCLASS MAIL)

BradHalloran
HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite11-500.
Chicago,Illinois 60601
(VIA FACSIMILE TRANSMISSION
and FIRSTCLASS MAIL)

(PERSONSON ATTACHED SERVICE LIST VIA FIRST CLASS MAIL)

PLEASETAKE NOTICE thatI havefiled todaywith theClerkoftheIllinois
Pollution ControlBoardanoriginal andninecopiesoftheMOTION FORLEAVE TO
FILE AMICUS CURIAE BRIEFAND APPEARANCE,ENTRYOF APPEARANCE,
andAMICUS CURIAE BRIEF OF THE ILLINOIS ENVIRONMENTAL
REGULATORY GROUP,copiesofwhich areherewithserveduponyou.

Dated:July 6, 2004

RobertA. Messina
Illinois EnvironmentalRegulatoryGroup
3150RolandAvenue
Springfield, Illinois 62703
(217)523-4942

Respectfullysubmitted,
ILLINOIS NVTRONMENTAL
REGUL ORY GROUP,

By:
ROBERTA. SSINA

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MidwestGenerationEME, LLC . . )
)

Petitioner, )
)

v. ) PCBNo.4-185
) (TradeSecretAppeal)

Illinois EnvironmentalProtectionAgency, )
)

Respondent. )

THIS FILING SUBMITTED ON RECYCLEDPAPER
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BEFORE THE ILLINOIS POLLUTION CQJ~ROLBOARD

TATE OF ILUi’~ui~’‘lution ContrO 0• . MidwestGenerationElvifi, LLC ‘ ‘ 1
)

Petitioner, )
)

v. ) PCBNo.4-185
• ) (TradeSecretAppeal)

Illinois EnvironmentalProtectionAgency, )
)

Respondent. . )

MOTION FOR LEAVE TO FILE AMICUS CURIAE
BRIEF AN]) APPEARANCE

TheIllinois EnvironmentalRegulatoryGroup (“IERG”), an affiliate oftheIllinois

StateChamberofCommerce,movestheIllinois Pollution ControlBoard(“Board”),

pursuantto 35 Ill. Admin. Code§~101.500and101.110(c),for leaveto file an amicus

curiaebrief in theabove-referencedmatter. In supportofthisMotion, IERGstatesas

follows:

1. This matterinvolvesatradesecretappealfiled by thePetitionerfollowing

thepartialdenialof its requestfor tradesecretprotectionby theRespondent.After a

petitionforthereviewofthis decisionwas filed with theBoard,theSierraClub filed a

Motion to Interveneon the groundsthatthefinal orderoftheBoard“may adversely

affect andmateriallyprejudiceits interests.”See Paragraph11, SierraClub’s Motion to

Intervene.

2. Thismatterpresentsan issuethatis ofsignificantconcernto themember

companiesof IERGandto industrythroughouttheState.

3. ERGis anot-for-profit Illinois corporationcomprisedof66 member

companiesengagedin industry,commerce,manufacturing,agriculture,trade,

transportationorotherrelatedactivity, andwhichpersons,entitiesorbusinessesare
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environmentallaws,regulations,rulesOr otherpolicies. ERG wasorgamzedto promote

STATE OF ILLINOiS
• andadvancetheinterestsofits membersbeforegovernmentalagencies,sucha ~itIOt1Control Board

Illinois EnvironmentalProtectionAgencyandIllinois Pollution ControlBoard,and

beforejudicial bodies,suchastheIllinois Courts. Moreover,ERGis anaffiliate ofthe

Illinois StateChamberofCommerce(“ISCC”), whichhasmorethan5,000membersin

theState.

4. TheBoardhasbeforegrantedERG leaveto participateasanamicus.

PrairieRiversNetworkv. Illinois EnvironmentalProtectionAgency,pCBO1~l12 (April

19, 2001). TheSupremeCourtofIllinois hasalsograntedERG leaveto participateas

anamicus.CIPSv. Illinois Pollution ControlBoard, 116 Iii. 2d 397, 507 N.E.2d819,

107 Ill. Dec.666 (1987);Village ofCarpentersvillev.illinois Pollution ControlBoard,

(Cargill, Inc.) 135 Ill. 2d463, 553 N.E.2d362, 142 Ill. Dec. 848 (1990);Peoplev.

Brockman,143 Ill. 2d 351, 574N.E.2d626, 158Ill. Dec. 513 (1991);Grigoleit Company

v. illinois Pollution ControlBoard, 152Ill. 2d 558, 622 N.E.2d1205, 190 Iii. Dec. 888

(1993); Envirite Corporationv. Illinois EnvironmentalProtectionAgency, 158 Ill. 2d

210, 632 N.E.2d1035, 198 Ill. Dec. 424(1994). Morerecently,ERGhasalso

participatedasanamicusin casesbeforetheIllinois appellatecourts. StatesLand

TniprovementCorp.v. Illinois EnvironmentalProtectionAgency,231 111. App.3d 842,

596N.E.2d1164, 173 Ill. Dec.285 (4thDist. 1.992),ColorCommunications,Inc. v.

Illinois Pollution ControlBoard,288 Iii. App.3d 527,680N.E.2d516, 223 ill. Dec.783

(4thDist. 1997),InternationalUnion,UnitedAutomobile,AerospaceandAgricultural



• • IniplementationWorkersofAmerica,andUAW Local974,andCitizensfor aBetter

Environment v. Caterpillar,No. 3-96-0931 (3dDist. 1997)(unpublishedopinion).

• .~. HavingbecomeawareofSierraClub’s motionto intervenein

Petitioner’stradesecretappealpermit,ERG requeststheopportunityto file an

amicuscuriaebriefbecausetheissuespresentedin thismatterareofvital

importanceto ERG’smembercompaniesandto industrythroughoutthe State.

Specifically,mostof[ERG’smembercompaniessubmitinformationto the

Illinois EPA whichincludesmaterialclaimedastradesecret;thus, IERG’s

membershavean interestin theprocedureby whichappealsofsuchtradesecret

determinationstakeplace.

6. Allowing ERG to file anamicusbriefwould assisttheBoardin

consideringthismatterby presentingtheviewpoint ofIllinois industrialconcernson

issuesthatareimportantto theregulatedcommunity.

WHEREFORE,theIllinois EnvironmentalRegulatoryGrouprespectfully

requeststhatthis Boardgrantit leaveto file theattachedAmicusCuriaeBrief in this

matterandleave for its attorneyto enterhis Appearance.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
REGULATORYGROUP,

Dated: July 6, 2004 By:_____________________
RobertA. Messiiia

RobertA. Messina
GeneralCounsel
ILLINOIS ENVIRONMENTAL REGULATORY GROUP
3150RolandAvenue
Springfield,Illinois 62703



BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

Midwest GenerationEME,LLC )
)

Petitioner, )
)

v. ) PCBNo.4-185
) (TradeSecretAppeal)

Illinois EnvironmentalProtectionAgency, )
)

Respondent. )

ENTRY OF APPEARANCEOF ROBERT A. MESSINA

NOW COMESROBERTA. MESSINA,oftheIllinois EnvironmentalRegulatoryGroup,

andherebyentershis appearancein this matteronbehalfof the

Illinois EnvironmentalRegulatoryGroup.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
REGULATORY GROUP,

By: ___________

ROBERTA. MESSINA

Dated:July 6, 2004

RobertA. Messina
Illinois EnvironmentalRegulatoryGroup
3150RolandAvenue
Springfield, Illinois 62703
(217) 523-4942

THIS FILING SUBMITTED ON RECYCLEDPAPER



BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

Midwest GenerationEME, LLC )
)

Petitioner, )
)

v. ) PCBNo.4-185
) (TradeSecretAppeal)

Illinois EnvironmentalProtectionAgency, )
)

Respondent. )

• AMICUS CURIAE BRIEF OF THE
ILLINOIS ENVIRONMENTAL REGULATORY GROUP

NOW COMEStheILLINOIS ENVIRONMENTALREGULATORY GROUP

(“[ERG”), by oneofits attorneys,RobertA. Messina,andsubmitsits AmicusCuriae

Brief in theabove-captionedmatterto theIllinois Pollution ControlBoard(“Board”),

statingasfollows:

I. INTRODUCTION

As notedin ERG’sMotion for Leaveto File Amicus CuriaeBrief, filed herewith,

[ERGis anot-for-profit Illinois corporationaffiliatedwith theIllinois StateChamberof

Commerceandcomprisedof66 membercompaniesregulatedby governmentalagencies

whichpromulgate,administerorenforceenvironmentallaws,regulations,rulesorother

policies. ERGhasmonitoredthismatterandhasconcernswith argumentsadvancedby

theSierraClubin its Motion to Intervenein this tradesecretappeal.Mostof [ERG’s

membercompaniessubmitinformationto theIllinois EnvironmentalProtectionAgency

(“Illinois EPA” or“Agency”) that’sclaimedtradesecret,and,thus,[ERG’s members

haveaninterestin theprocedureby whichthe appealsofsuchclaimstakeplace.

ERGhasspecificconcernsregardingtheability ofathird partyto intervenein a

tradesecretappeal,wheretheresolutionofthatmatterwill clearlyinvolve argument,



depositions,anddetailsofthoseverydocuments.Allowing interventionto begranted

wouldcircumventthoseprotectionsfor tradesecretsput in placeby theIllinois

EnvironmentalProtectionAct (“Act”). [ERGrespectfullypraysthattheBoardconsider

its concernsregardingtheseargumentswhenissuingits decisionin this matter.’

II. THE SIERRACLUB HAS NOT ARTICULATED GROUNDS
SUFFICIENT TO WARRANT INTERVENTION

SierraClubdoesnotcontendthatit possessesastatutoryright to intervenebut,

rather,thattheBoardshouldgrantit intervenorstatuspursuantto 35 Ill. Adm. Code

§101 .402(d)(3)becauseit will beadverselyaffectedby afinal orderto the extentthatthe

Boarddeniesthereleaseof someor all ofthecontestedinformation. SeeParagraph13,

SierraClub’sMotion to Intervene.As wasnotedby theIllinois EPAbeforeits objection

wascuriouslywithdrawn,Illinois caselaw is not instructiveon this issue. A reviewof

federalcaselaw,however,suggeststhatthirdpartyinterventionis permissiblewherethe

intervenorshowsapropertyinterestin thedisputedinformation. For instance,theNinth

Circuit in Formulabs,Inc. v. HartleyPenCompanyetal.. 275 F.2d52 (9th Cir.), cert.

denied,363U.S. 830 (1960),allowedathirdpartyto intervenesolelyin thediscovery

stageofthecaseto argueagainstdefendant’sdisclosureoftradesecretsin whichthe

intervenorsclaimedaninterest. Id. At 56. Thecourt foundthatthe intervenorswouldbe

adverselyaffectedby disclosureoftheirsecretformulaandsecrettestingproceduresat

issuein discovery. ~ Seealso, Formulabs,Inc. v. HartleyPenCompanyet al.,318 F.2d

485 (
9

th Cir.) (1963)(thirdpartyallowedto interveneto asserttheirown tradesecret

IERGhasrespondedin thisBriefto certainissuesthat areof interestto its membercompanies.Neither

theBoardnoranypartyto this actionshouldconstruethe factthat IERGhasnotaddressedotherarguments
raisedby otherpartiestothis matteras anindicationthatIERG hasanycertainpositionasto those
arguments.
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rights andto protectagainsttheirdisclosure);SavetheDolphinsv. UnitedStates

DepartmentofCommerce,et al.,404 F.Supp.407 (N. D. California) (1975)(thirdparty

intervenedto protectagainstdisclosureoftunafishingtradesecrets);NorthwestCoalition

for Alternativesto Pesticides,et al.,v. Browner,941 F. Supp.197 (Dist. ofColumbia)

(1996)(thirdpartyallowedto interveneto protectcommonnamesandchemicalabstract

numbersfor inertingredientsin pesticides).Here,in this matterbeforetheBoard,the

SierraClubpossessesno suchinterest. It’s interest,rather,is to seethatthedocuments

aredisclosed,whichtheIllinois EPAhasalreadydeterminedto do.

Further,theSierraClub argues,interventionis appropriatepursuantto 35 ill.

Adm. Code§101.402(d)(2)to preventthematerialinjusticethatwouldbe.causedby 1)

preventingit from makinganadequaterecordofits interestsin thismatter,2) preventing

it from adequatelyrepresentingtheinterestsof itsmembers,3)preventingit from gaining

abetterunderstandingof how thelegalprocessworks,and4) preventingit from gaining

anunderstandingofthecompliancestatusofthePetitioner. SeeParagraph15,Sierra

Club’s Motion to Intervene. A materialinjusticewouldnot occurweretheBoardto deny

SierraClub’s Motionto Intervene. In its motion, theSierraClub suggeststhatfailure to

intervenewouldprohibit it from makinganadequaterecordof’ its interestsin thehearing

beforetheBoardin theeventit decidesto appealtheBoard’sdecision.ERGcannot

believethattheonly wayfor apartyto makearecordof its interestsis to intervenein

eachandeveryinstancebeforetheBoardwheresuchaninterestarises. Suchan

interpretationwould requiredozens,orevenhundreds,ofprecautionary“interventions”

to ensurethatarecordof one’sinterestsaremadein theeventthataBoarddecision

wouldwarrantappeal. Instead,[ERGbelieves,an adequaterecordcouldbemade
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throughoral orwrittenstatementsathearing,public comment,or, asERG doeshere,the

filing of anamicuscuriaebrief.

SierraClubalsoneednotbegrantedintervenorstatusto addressits secondand

third pointsin supportof its argumentthat it couldbemateriallyprejudiced,specifically

that denyingits requestwouldpreventthe SierraClub from adequatelyrepresentingthe

interestsofits membersandfrom gainingabetterunderstandingofhow thelegalprocess

works. SeeParagraph15(b)and(c), SierraClub’s Motion to Intervene.Forthesame

reasonasabove,SierraClub’s membershipcouldhaveits interestsrepresentedin either

writtencommentsor oral statementsathearing,orthrotigh thefiling ofanamicuscuriae

brief. Attendanceat thehearingitself, aswell asreviewofall ofthefilings currently

availableon theBoard’swebsite,would assisttheSierraClub in gainingabetter

understandingofhow theIllinois EPAenforceslaws andregulations.

Finally, SierraClub’s fmal argument,that denyingits motionwould preventit

from gaininganunderstandingofthecompliancestatusofthePetitioner,reallyhas

nothingto do with theunderlyingcauseofaction. ThematterbeforetheBoardis atrade

secretappeal. In suchcases,“[a]n articlewill bedeterminedto representatradesecretif

thestatementofjustificationdemonstratesthatthearticlehasnotbeenpublished,

disseminated,orotherwisebecomeamatterofgeneralpublic knowledge,andthearticle

hascompetitivevalue.” 35 ill. Adm. Code130.208. Compliancestatusisnot apartof

this test.

Giventhelimited circumstancesin whichthirdpartyinterventionhasbeen

grantedin tradesecretclaims, andthemanyotheropportunitiesthatexist for theSierra

4



Club to raisetheinterestsof its membershipin thismatter,ERGbelievesthat granting

theSierraClub intervenorstatusis ulmecessary.

Ill. THE ACCEPTED LIMITATIONS ARE NOT SUFFICIENT TO ENSURE

THE SAFEGUARDS FOR TRADE SECRET CLAIMS ARE MET

While the Sierra Club asserts that it is not seekingto gainaccessto thedisputed

information, it concedesthatthat interventionwouldpossiblydisclosethevery

informationattheheartofthis tradesecretappealandsoughtby theSierraClub. See

Paragraph18, SierraClub’s Motion to Intervene. In an attemptto addressthis concern,

asindicatedin theRespondent’ssecondfiling in responseto theSierraClub’s request,

theSierraClub is apparentlywilling to abideby thefollowing limitations: 1) it shallnot

beallowedto controlanydecisiondeadline;2) it shallbebarredfrom servingdiscovery,

interrogatories,andrequeststo admit;3) it shallbebarredfrom conductingany

depositions;4) it shallbeboundby all Boardandhearingofficerordersissuedto. date;5)

it shallnotbe allowedto raiseanyissuesthatwereraisedanddecided,ormighthave

beenraised,earlierin theproceeding;and6) theSierraClub shallnotbeprovidedwith

thesubjectdocumentsfor whichtradesecretprotectionis claimed. SeeParagraph2,

Respondent’sStipulationWithdrawingRespondent’sObjection.

Whatadvantage,then,wouldbeconferredwith intervenorstatusthatwould not

accrueto theSierraClubif it insteadfiled an amicuscuriaebrief? While theSierraClub

is barredfrom servingdiscovery,aretheybarredfrom reviewingit? Perhapsnot. While

it is barredfrom conductingdepositions,would theSierraClub bepermittedto attend

depositions?Evenif thedepositionwereto addressthesubstanceofthedocumentsthat

wereclaimedtradesecretsby thePetitioner?Perhapsso. While theSierraClub shallnot

5



beprovidedthesubjectdocuments,maytheydiscussthemwith theotherparties?

Maybe. Is theAttorneyGeneral’sOffice evenboundby Part130,givenits absenceasa

namedpartyfrom thoseregulations,andwhateffectwill thathaveon thelimitations

acceptedby theSierraClub? Theselimitationsaresimplynotsufficientto ensurethat

thesafeguardsprovidedwithin theAct for tradesecretclaimantsaremet.

Given theminimal contributionto theproceedingthatSierraClub will havedue

to the limitations it hasapparentlyagreeduponandthepotentialfor disclosingthe

informationat theheartofthisverymattersurroundingtradesecrecy,ERG believesthat

therisksthatcomewith interventionin this typeofcaseoutweighanypotentialbenefit.

Quitefrankly, ERGcannotfathomhowinterventioncouldbein anywayusefulor

productiveunlesstheinformationat issuewasdisclosedto the intervenor. How canany

partyto thistypeof actionaddanythingofvalueto a determinationofwhether“an article

hasnot beenpublished,disseminated,orotherwisebecomeamatterofgeneralpublic

knowledge,andthearticlehascompetitivevalue,” absentknowingwhat thatarticle is?

Thiswouldbeanalogousto seekingto intervenein thepenaltysettingphaseofatrial

while agreeingto nothavinganyknowledgeoftheoffensecommitted. As notedabove,

theappropriatewayfor the SierraClubto achieveits statedgoalsis to attendthehearings

andfile appropriateoral or writtencomments,or to file anamicuscuriaebrief.

6



IV. CONCLUSION

WHEREFORE,the Illinois Environmental Regulatory Group respectfully

requeststhat theBoardconsidertheargumentsset forth abovein makingits

determinationin this matter.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
REGULATORYGROUP,

Dated: July 6, 2004 By:_____________________
RobertA. Messina

RobertA. Messina
GeneralCounsel
ILLINOIS ENVIRONMENTALREGULATORYGROUP
3150RolandAvenue
Springfield, Illinois 62703
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CERTIFICATE OF SERVICE

I, RobertA. Messina,theundersigned,certify thatI haveservedacopyofthe

MOTION FORLEAVE TO FILE AMICUS CURIAE BRIEF AND APPEARANCE,

ENTRY OF APPEARANCE,andAMICUS CURIAE BRIEF OF THE ILLINOIS

ENVIRONMENTALREGULATORY GROUPupon:

DorothyM. Gunn
Clerkofthe Board
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite11-500
Chicago,illinois 60601

SEEATTACKED SERVICELIST.

BradHolloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite11-500
Chicago,illinois 60601

by facsimiletransmissionto DorothyM. Gunn,ClerkoftheBoard, andBradHolloran,

HearingOfficer, anddepositingsaiddocumentsin theUnitedStatesMail in Springfield,

Illinois onJuly 6, 2004.

ROBERTA. MESSINA



SERVICE LIST

Ann Alexander
AssistantAttorney General
Office of the Attorney General
188W. RandolphSt., 20th Floor
Chicago, IL 60601

Paula Becker Wheeler
Assistant Attorney General
Office of the Attorney General
188 W. RandolphSt., 20th Floor
Chicago, IL 60601

Sally A. Carter
Illinois Environmental Protection Agency
1021 N. Grand Ave. E., P0 Box 19276
Springfield, IL 62794-9276

Dorothy M. Gunn
Clerk
IL Pollution Control Board
100W. Randolph Ste. 11-500
Chicago, IL 60601

Bradley P. Halloran
Hearing Officer
Illinois Pollution Control Board
100W. Randolph, Suite 11-500
Chicago, IL 60601

Keith I. Harley
Chicago. Legal Clinic
205 W. Monroe St., 4th Floor
Chicago, IL 60606

Robb Layman
Illinois Environmental Protection Agency
1021 N. Grand Ave. E., P 0 Box 19276
Springfield, IL 62794-9276

Mary Ann Mullin
Schiff, Hardin & Waite
6600 Sears Tower, 233 S. Wacker Drive
Chicago, IL 60606-6473

Andrew N. Sawula
Schiff, Hardin & Waite
6600 Sears Tower, 233 S. Wacker Drive
Chicago, IL 60606-6473

Sheldon A. Zabel
Schiff, Hardin & Waite
6600 Sears Tower, 233 S. Wacker Drive
Chicago, IL 60606-6473


