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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD ~ CLERK'S OFFICE

Midwest Generation EME, LLC, ) | - SEP 21 ‘2004
- Petitioner o ) PCB 04-216 STATE OF ILLINOIS
) Trade Secret AppEailution Control Board
v. ) '
Illinois Environmental Protection Agency, )
Respondent )

NOTICE OF FILING

To:  Dorothy Gunn, Clerk
~ Illinois Pollution Control Board
100 West Randolph '
Suite 11-500
~ Chicago, Illinois 60601

Brad Halloran

Hearing Officer ‘
Illinois Pollution Control Board
100 West Randolph

Suite 11-500 .
Chicago, Illinois 60601

Sheldon A. Zabel
Mary A. Mullin ~ .
Andrew N. Sawula

‘Schiff Hardin LLP

6600 Sears Tower
Chicago, Illinois 60606

- Keith Harley
 Annie Pike

Chicago Legal Clinic, Inc. -

~ 205 West Monroe, 4™ Floor
~Chicago, Iilinois 60606 .

Please take notice that today we have filed with the Office of the Clerk of the
Pollution Control Board an original (1) and nine (9) copies of Respondent’s
Memorandum in Opposition to Midwest Generation’s Motion for Partial Reconsideration
of the Illinois Pollution Control Board’s Order of June 17, 2004, A'copy is herewith
served upon the assigned Hearing Officer, the attorneys for the Petitioner, Midwest
Generation EME, LLC, and the attorneys for the Sierra Club..

Dated: Chicago, Illinois
- September 21, 2004 -

'LISA MADIGAN, Attorney General of the
State of Illinois .




MATTHEW DUNN, Chief, Environmental Enforcement/
Asbestos Litigation Division

Ann Alekanter, Assistant Attorney General and

- Environmental Counsel ’
Paula Becker Wheeler, Assistant Attorney General
188 West Randolph Street, Suite 2000
Chicago, Illinois 60601
312-814-3772
312-814-2347 (fax)
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| MEMORANDUM IN OPPOSITION TO MIDWEST =
'~ GENERATION’S MOTION FOR PARTIAL RECONSIDERATION OF
THE ILLINOIS POLLUTION CONTROL BOARD’S ORDER OF JUNE 17, 2004

- Preliminary Statement

' Respondentlilinois Enyrironmen‘ral Protection Agency (“IEPA”) submits this
~ memorandum in op‘posit‘ion to the motion by Anpellant Midwest Generation EME, LLC
| ‘(“:Midwest Generation”) for reconsideration of the nortion of the Board’s order requiring
‘thet the hearing 1n thisl matter be held ‘exclnsively on the IEPA record pursuant to 35 1.
h Adm Code ‘1:05.214(a), requesting that the issues be lreviewed de novo.
~ Midwest Generetion’s request contravenes not only the Board’s regulations but ‘ '

-more than three decades of conSis’rent Board precedent requiring that heérings be held on

t‘he agency record, to preserve IEPA’ proper deeisionmaking role and prevenf forum
shopping. Nothing ‘in Midwest Generation’s motion provides any cognizable basis for
such \"Vholesa.le overthrow of precedent. While Midwest Generation, like all who come
before IEPA 'anc.l'the Boarci, is elearly entitled to due process, the type and level of
process that is due is commensurate with the rignt being protected.f Here, the process'
afforded by IEPA gave Midwest Generation ample opportunity to protect its rights and
submit pertinent informerion. :Indeed, nowhere in its motion does Midwest Generation

even provide a clue as to what particular extra-record information it would like to now




introduce, and wny such information could not have been provided to IEPA in the first
place based on the clear delineation of relevant issues in:theregulations governing trade
secrets. | |

Pomt I

BOARD REGULATIONS AND PRECEDENT UNAMBIGUOUSLY ,
REOUIRE THAT HEARINGS BE HELD ON THE RECORD

The relevant regulatory provision govemmg Board hearmgs 35 1ll. Adm. Code

{

105.214(a),_ expressly prov1des,

The hearing will be based exclusively on the record before the Agency at -
the time the permit or decision was issued, unless the parties agree to
supplement the record pursuant to 40(d) of the Act. If any party desires to
introduce evidence before the Board with respect to any disputed issue of
fact, the Board will conduct a separate hearing and receive evidence with

| respect to the issue of fact.

This provision expressly applies fo° ‘any appeal to the Board of the Agency's final permit
decis_ions and other ﬁnall decisions of the Agency.” 35 11l. Adm. Code. 105.200.
Accordingly,‘ the Board held in the challenged order, B

* Hearings will be based exclusively on the record before IEPA at the time
it issued its trade secret determination. See 35 Ill. Adm. Code 105.214(a).
" Therefore, though the Board hearing affords petitioner the opportunity to
challenge IEPA’s reasons for denial, information developed after IEPA’s
decision typically is not admitted at hearing or considered by the Board.
- See Alton Packaging Corp. v. PCB, 162 Ill. App. 3d 731, 738, 516 N.E.2d
275, 280 (5™ Dist. 1987); Community Landfill Co. & City of Mormis v.
~ IEPA, PCB 01-170 (Dec. 6, 2001), aff’d sub nom. 331 e App 3d 1056
772 N. E. 2d 231 (3d Dist. 2002).. ‘ :

Board Order PCB 04 185 (May 6, 2004).
Notwrthstandmg the unamblguous nature of the applicable regulation and the
precedent 01ted by the Board, Midwest Generation attempts to create room to

accommodate its unusual request by arguing that neither the regulation nor the precedent
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‘are deﬁhi’;ivé stateiﬁents on the matter.. It argues that the second sentence of the
i‘egulation shquld effecﬁvely be read to cancel out the first; that the lack of an express
statqtory proyisibh apﬁlicéble here in addition to the regulatic;n .diminishes the force of -
the‘regulation; and that the cases cited Ey the Board do not actually sﬁppdrt the
'requifement tha’:c heaﬁngs be held on the agency ;ecord. Midwesf Generation Brief at 6-
7. | |

None of these arguments withstand scrﬁtiny. ‘With respect to Midwest

Generation’s feadi,n‘g of the regulation, its argument was expressly raised and dismissed

in one‘ of th(;, mafters citedvby ‘the Bbard, Community Landfill — indeed, by the same

. hearing ofﬁcervpres‘idingl‘lere, Brad Hallbfan. In Community Landfill, the petitioner had
argued Sefore the hebairing officer, as Midwest Generation does here, thaf the second
sentence of  §' 105.214(a) - “If any pai‘ty desires to intréduce evidence before the Board
with respéct to any disputed issue of fact, the Bdard ﬁvill conduct a separate hearing and
receive evidence With respect to the issue of fécf” — should be read to allow it to
introduce ngn—record evidepd¢ into the proceeding, notwifchstanding the first sentence
requiﬁng hearings to be fleld on the record. Hearing Officer Halloran héld, consistently
with basic bﬁnéiples of interpretation, that rather than ﬁegating the first senfence, the
sécond_ senteﬁce’ sﬁould be read as modifying only the clause in the ﬁrst sentenée "
regarding agreements vu.nvd‘er 40v(d) (which does not ’apply here) to supplement the record —
ie., such that the separate heaﬁng 1s allowed only to address évidence brought into thé

proceeding through such 40(d) agréements. See Community Landﬁll; PCB 01-170,

Transcript Volume‘l at 233-37 and December 6, 2001 Order.




-Regerding the relpationship between the statute and the reguiations, Midwest
Gerteration»appears to suggest that the regulation lacke force as it applieé to proceedings
such as this one — essentiatly implying that inclusion of such proceedings in the on-the-
record reqolrement was less than 1ntent10na1 and well thought out. See Mldwest
Generation brief at 6. However thls assertion is behed by the fact that the applicable
regulatiorrs,ﬂ Which haye since been a_mended, previously provided expressly for a de novo
_ hearirrg using hOn:record evidence in certain circurnstahCe_s. See former vsection
1’05\.103(b)(8).1 Clearly, the Board is cogrn'zant of how to craft regulationé cellin;g for de
novo proceedlngs when it so chooses and it chose not to do so o here.

Asto the questron of whether the cases 01ted by the Board support the board’s

- ruling, nothlng in the Board’s decision m Commumtv Landfill suggests an entitlement to

~.a de novo hearing.” That case involved a bsp‘eciﬁc type of procedure below that is unique

to permit proceedirtgs (a “Wells letter”), Whrch prompted the Board to make a very |

! That sectron apphed only to NPDES perrmt appeals and prov1ded in its entlrety (empbhasis added),

The hearrngs before the Board shall extend to alI questions of 1aw and fact presented by
the entire record. The Agency's findings and conclusions on questions of fact shall be
prima facie true and correct. If the Agency's conclusions of fact are disputed by the party
or if issues of fact are raised in the review proceeding, the Board may make its own
determination of fact based on the record. If any party desires to introduce evidence
before the Board with respect to any disputed issue of fact, the Board shall conduct a de
novo hearing and receive evidence with respect to such issue of fact.

‘. .Even this express. de 10V0 provisiorr was construed narrowly when it was in effect in order not to distort the
respective roles of the board and the agency as defined in the statute. The Board held in Dean Foods v.
IEPA, PCB 81-151 (August 22, 1984), quoting Olin Corp. v. IEPA, PCB 80-126 (February 17, 1982),

The hearing de novo provisions must be construed narrowly; otherwise permit applicants
- will be tempted to withhold facts at the Agency level in hopes of a more friendly =~
~ reception before the Board. “This would encourage appeals and would place the Board in
a position of being the first agency to evaluate the factual submissions. This would
d1stort the sepatation of functions i in the Act.

? Midwest Generation’s citation to the appellate court decision in Community Landfill is entirely beside the
point. Midwest Generation brief at 8. The Appellate court affirmed on the ground that it-Jacked sufficient
‘information to determine whether the particular document that appellants wanted-considered by the Board
‘had in fact been part of the agency record. -331 IIL App. 3d at 1063.

{
|




| narro‘w ellowerice for certain supplemental witness testimony that had been‘present.ed at
"the hearing. Nothrng in that decision suggests that a wide-open de novo hearing was

- | everr considered,‘ rnuch less considered appropriate.’

Even more importantly, the purported “dicta” contained irr the Board’s other

CltatIOI‘l Alton Packagmg Corp., both directly and 1nd1rect1y references along and

consrstent line of court and Board decmons dating back to 1972, expressly holdlng that
heanngs must be conducted solely on the agency record 162 I1l. App. 3d at 738, citing

» :IEPA v. PCB and Album, Tnc., 118 Ill.App.3d 772, 780-81 (1983), citing Soil

Ennchment Materials Corp. v. Environmental Protection Agency (1972), 5 Ill.P.C,B.'Ori.

715 and Peabody Coal Co. v. Environmental Protection Agency (1979), 35 1L.P.C.B.Op.

‘380“. See, €. g Prairie Rivers Network v, IEPA and Black Beauty Coarl Co., PCB 01-112

(Augusf 9, 2001)‘.(citing nurheroﬁs authorities); County of LaSalle v. JEPA, PCB 81-10 -

(March 4, 1982); Amax Coal Co. v. IEPA, PCB 80-63, -64 (December 19, 1980),

EnVirorimentél Site Developers, Inc. v. IEPA, PCB 80-15 (June 12, 1980). Clearly, the

authority supporting the 'Board’s ruling requiring an on-the-record hearing is
: overwhelming; and ’rhe authority supporting Midwest Gerleration’s proposition that there
is arnbigurty on this point rs essentially nil. |

THE REQUIREMENTS OF DUE PROCESS ARE

SATISFIED BY THE PROCEDURES MANDATED BY .
THE BOARD’S ORDER AND SUPPORTING PRECEDENT

-3 Notwithstanding other representations by Midwest Generation, the Board’s decision in Environmental
Site Developers, Inc. v. EPA, PCB 80-15 (June 12, 1980) is also not to the contrary. In that case, the Board
strongly reaffirmed that the issue in an appeal to the Board “is whether the Agency erred and not whether
new material which was not before the Agency persuades the Board that a permit should be granted.” It

~ allowed in testimony before the Board only to “verify the facts of his application as submitted to the
" Agency.” - ' C o L




Midwest Generation’s argurnent that the long-standing hearing procedures
vcodiﬁed in the regulations and recognized in the Board’s order deprive it of due process
is without basis. Although -as Midwest Generation states procedural rules are not finally
: deﬁnitive of due process requlrements such rules “are a useful reference because they :
represent standards that the General Assembly and the' Department concluded were
7 s'ufﬁcient.”' Lyon V. Department of Chiidren and Family Services, 209 T11.2d 264 (2004); ‘
' Here, Miduvest Gerieration had ample opportunity to make its views known to
 IEPA, and did so. The lindited basis t'or a trade'secret claim is unarnbiguousiy laid out in
: the statute and regulations. See 4‘15 ILCS3)490; -35111_. Adm Code 130.208. Under
these provisions, a trade secret claimant rnust prove (1) that the article has not been
» publisbed or disserniriated or otherwise become a matter of general public Idiowledge?
and (ii) tbat it has competitive value. 'i‘he statute also exempts from trade secret ‘
protection all ;‘emission data” as exnressly defined under Clean Air Act § 114, 42 U.S.C.
7414’and'as‘socia\ted regulations. See 415 ILCS 5/7, 40 C.ER. 2.301@@)()(B), 35 1.
Adm.,.éode ‘130.1 10. Under the ,applicable regulations, a’ trade secret claimant may
= present the basis i‘or its"claim in a Statement of J ustiiication, provided either at the outset
/ | or in resporise to'a request.from the.agency._ 3510 Adm. Code 130.200 et seq.
| Midwest Generation’submitted inforrnation in its Statement of Justification
pertment to both statutory prongs of the trade secret deﬁn1t10n —1.e., public availability
and competltlve value. JEPA’s subsequent denial of trade secret protect1on was grounded
spe01ﬁca11y in these two prongs. Midwest Generation nowhere states either what specific
| additional inforrnation regarding these prongs it WOuid have submitted upon iearning of

IEPA’s unsurprising reliance upon them, nor why it could not have submitted that




information before receiving the denial.
" IEPA’s denial of protection was based additionally in the status of the documents
as § :1 14 emission data. Midwest Generation states in its brief that it “thought it obvious”

 that the information in question does not constitute emission data. Midwest Generation

brief at 6. However, the definitions cited above ought to have made obvious exactly the

opposite proposition: that emission data includes any documents containing information -

necessary to determine how much a partlcular facrhty was “authorized to emit” - i.e., that
Wculd deterrmne whether the fa0111ty s emissions constrtute a v1olat10n of the Clean A1r
'Actl Here, as Mldwest Generation is well aware, the United States Environmental v
Protectlon Agency (“USEPA”) 1nformat10n requests the responses to which are the

Sub_] ect of this proceeding, were all d1rected specifically toward determlnmg whether its
facilities were emitting pollutants in violation of the Clean Air Act New Source Review
standards, which require heightened pollution controls in connection with certain types of
non—routine modifications thal have the‘ effect of increasing emissions.” The information

that Midwest Generarion seeks to protect includes, among other things, a list of capital

%40 C.F.R. 2.301(2)(2)(i)(B), promulgated pursuant to § 114, includes in the definition of emission data
“Information necessary to determine the identity, amount, frequency, concentration, or other characteristics
(to the extent related to air quality) of the emissions which, under an applicable standard or limitation, the
source was authorized to emit (including, to the extent necessary for such purposes, a description of the
manner or rate of operation of the source).” The Illinois definition at 35 I1l. Admin. Code. 130. 110 is -
substantlally the same. R

> The New Source Review provisions of the Clean Air Act define a plant modlﬁcatlon that triggers
heightened pollut1on control standards as follows: ‘

The term “modification” means any physical change in, or change in the method of '
operation of, a stationary source which increases the amount of any air pollutant emitted
by such source or which results in the emission of any pollutant not previously emitted.”

Clean Air Act § 111(a)(4), 42 U.S.C. 7411(a)(4). Inthe § 114 information request, USEPA sought
information concerning, inter alia, capital projects undertaken at Midwest Generation facilities (some of
which may constitute § 111(a)(4) modifications) and net generation, coal heat content, and net heat rate for
each plant, which is necessary for a determination of whether emissions have increased. '




projects at Midwest Ge_neraticn facilities‘ (the continuing property record, or “CPR”),
,including modifications to those facilities. ’fhat Midwest Generation may not have put
tevo and two together to recognize that connectren isnota problern of due process.6
o Where, as here, an agency has provided a procedural opportunity to snb_mit
information in connection with a decisi'on, due process does not require in every
crrcumstanCe that a hearin‘g,r be protzi'ded with a fall panoply of procedural rights. On the
contrary, as observed by the Illinois Supreme Court in Lyon, “what due process entails is
a ﬂex1b1e concept in that not all 51tuat10ns callmg for procedural safeguards call for the
same klnd cf procedure.” 209 I11.2d at 272 (mtrng various United States Supreme Court
‘decistens). Clearly there are circumstances — e_;g;, criminal proceedings license
depnvatrons etc - where every available procedural right must be in place and adhered
.to ngorously, mcludmg the nght to Cross- examme and rebut unfavorable testimony. But
the,Beard has appropnately deterrmned that, in a trade secret matter, the Statement of
: justtﬁcation process outlined in the regtﬂations at 35 Il Adrn. Code 130.200 et seq. is
sufﬁcient to protect the interest of trade secret clainiants. |
| Conclnsion

For the foregoing reasons, IEPA respectfully requests that Midwest Generation’s
“ request for reeensideration of the Board’s Order and review of this matter de novo be
denied.
Dated:\ Chicago, Illinois

September 21, 2004

| B . ; | Respectﬁllly submitted,

®In any event, given that the question of whether information constitutes “emission data” according to the
Clean Air Act definition is essentially a legal one, it is unlikely that Mldwest Generation would have had
any pertlnent factual information to submit. ¢ :




. LISA MADIGAN, Attorney General of the
~ State of Illinois
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- Asbestos Litigation Division
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Ann Alexander Assistant Attomey
General and Environmental Counsel
" Paula Becker Wheeler, Assistant
Attorney General :
188 West Randolph Street, Sulte 2001
- ' Chicago, Illinois 60601 '
" 312-814-3772
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

Midwest Generation EME, LLC )
. Petitioner )  PCB 04-216
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v. ) CLERK'S OFFICE
| S - )
~ Illinois Environmental Protection Agency, ) SEP 2 1 20%
Respondent ) STATE OF ILLINOIS
o : : Pollutton Control Board
CERTIFICATE OF SERVICE '

| | I hereby certify that I did on the 21¥ Day of Sepfember 2004 send by First Class '
| Mail, with postagé thereon fully paid and deposited into the possession of the.Unit/ed‘
States Postal Service, one (1) _oﬁginal and nine,(9)‘ copies of the fbllowing'instrumerits
- eﬁtiﬂed Notice of Filing and Memorandum in Opposition to Midwest Genération’s
Motion for Partial Reconsideration of the Illinois Pollution Contro] Board’s Order of June

17, 2004, to

- To:  Dorothy Gunn Clerk
Mlinois Pollution Control Board
100 West Randolph

“Suite 11-500
Chicago, Illinois 60601

and a true and correct copy of the same foregoing instruments, by First Class Mail with

postage thereon fully paid and deposited into the possession of the United States Postal

Sérvice, to:
Sheldon A. Zabel ‘ Keith Harley
Mary A. Mullin ‘ Annie Pike
Andrew N. Sawula Chicago Legal Clinic, Inc.
Schiff Hardin LLP ‘ 205 West Monroe, A F loor

6600 Sears Tower , Chicago, Illinois 60606 .
Chicago, Illinois 60606 B

Dated: Chicago, Illinois
‘ September 21, 2004
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