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1 PROCEEDINGS

2 (October 20, 1998; 10:00 a.m.)

3 HEARING OFFICER ERVIN: Good morning. My nameis
4 CynthiaErvin. | am the Hearing Officer in this

5 proceeding originally entitled, In the Matter of:

6 Proportionate Share Liability, 35 Illinois

7 Administrative Code, Part 741, Docketed as R97-16.

8  Present today on behalf of the Board is the

9 presiding Board Member in this rulemaking, Chairman
10 Claire Manning.

11 CHAIRMAN MANNING: Good morning.

12 HEARING OFFICER ERVIN: And Board Member Kathleen
13 Hennessey.

14 BOARD MEMBER HENNESSEY: Good morning.
15 HEARING OFFICER ERVIN: Just as a short

16 background, on September 3rd the Board adopted rules
17 to implement the Proportionate Share Liability

18 provisions of Section 58.9 of the Environmental

19 Protection Act for First Notice. Pursuant to Hearing
20 Officer order, dated September 8th, two hearings were
21 scheduled for yesterday and today for the purpose of

22 dlowing the Board to receive testimony from the

23 Agency and other interested persons on the merits of
24 the Board's First Notice proposal.

25 At the hearing yesterday the Board heard testimony
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1 from Gary King, of the Illinois Environmental
2 Protection Agency; Matthew Dunn and Elizabeth Wallace,
3 of the Attorney General's Office; and David Rieser, on
4 behalf of the Site Remediation Advisory Committee.
5  Thishearing today will be governed by the Board's
6 procedural rulesfor regulatory proceedings. All
7 information which is relevant and not repetitious or
8 privileged will be admitted. All witnesses will be
9 sworn and subject to cross-questioning. Please note
10 that any questions asked by a Board Member or staff
11 areintended to help build a complete record for the
12 Board's decision, and does not express any
13 preconceived opinion on the matter.
14  Arethere any questions regarding the procedures
15 we will be following today?
16  Seeing none, | will then ask Chairman Manning or
17 Board Member Hennessey if they have any comments.
18 CHAIRMAN MANNING: Nothing.
19 BOARD MEMBER HENNESSEY: No thank you.
20 HEARING OFFICER ERVIN: Thank you. At thistime
21 isthere anyone who would like to testify today?
22 MS ROSEN: Yes.
23 HEARING OFFICER ERVIN: Would the court reporter
24 please swear in the witness.

25  (Whereupon Ms. Whitney Wagner Rosen was sworn by
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1 theNotary Public.)

2 MS. ROSEN: Good morning. My nameis Whitney
3 Rosen. | am General Counsel for the Illinois

4 Environmental Regulatory Group. While | do not intend
5 to submit testimony -- present testimony today, | do

6 want to make a brief statement. And to the extent

7 that it be treated as testimony, | guess feel free.

8 Generaly IERG supports the testimony provided by
9 David Rieser, representing the Site Remediation

10 Advisory Committee yesterday, as we have throughout
11 the proceeding. | just would like to state today that

12 1ERG very much appreciates the Board's efforts in

13 grappling with avery, very difficult issue. The

14 prefiled testimony that had been provided by many of
15 the participantsin this matter indicated a certain

16 degree of, you know -- there was disagreement and

17 agreement with the way the Board had handled some
18 issues. There was also some questions regarding how
19 they intended the First Notice proposal to work.

20  To acertain degree the feedback and the

21 questioning and answering that took place yesterday
22 served to resolve some of the questions. It also

23 helped to clarify, in our mind, rightly or wrongly,

24 what we feel the Board's intentions might be, and it

25 was concerning to us. So | thought a brief statement
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IS necessary.

Firstly, as| understand the proposal or the
discussions that came forth yesterday, | would say
that the process that isincluded in the First Notice
proposal works as this. One, the State or some other
party establishes -- presents a complaint and
establishes liability of another person based on
contamination that is caused or, you know, thereis a
proximate cause element there that they caused or
contributed to a release of contamination into the
environment. After that showing of liability a burden
and affirmative defense then shifts to the defendant.

From the -- when we initially read the proposal,
we were uncertain as to what sort of burden that was
that the defendant would bear at that stage. But it
became very clear from yesterday's questioning that it
was fully intended by the Board that the defendant
bear the obligation to basically disprove his
responsibility for all of the contamination at the
site or be forced to bear the costs of cleaning it up
or repay the costs that may already have been spent in
cleaning up the contamination.

If thisistrue, it is our position that that is
completely contrary to the intent of the statute that

these rules are supposed to be implementing. The
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1 statute was intended to replace ajoint and severa

2 liability scheme with the Proportionate Share

3 Liability scheme. Under ajoint and several liability

4 scheme, the defendant was placed in a situation of

5 basically disproving his responsibility for cleaning

6 up contamination at a site, which is -- appears to be

7 the same situation that the Board's proposal -- an

8 obligation that the Board's proposal is putting on the
9 defendant in the current matter.

10  That may or may not be the Board's intent. That's
11 the reading we came away with from yesterday's

12 hearing. We are very concerned that it is contrary to
13 the statute. And at a minimum we would ask that the
14 Board maybe continue in the process of clarification,
15 and astime allows issue some sort of pre Second

16 Notice document to help clarify thisissue and others
17 so that the participants here can fully understand how
18 the proposal isintended to work prior to going on to
19 an actual Second Notice. We recognize that there are
20 timing constraints, and | just hope that as you are

21 ableto do so you can complete the preparation of a
22 document.

23  Thank you very much. | guess| will answer any
24 questions.

25 HEARING OFFICER ERVIN: Are there any questions
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1 for Ms. Rosen?

2 BOARD MEMBER HENNESSEY: | have a question.
3 CHAIRMAN MANNING: Go ahead and go first. Itis
4 probably the same question that | have.

5 BOARD MEMBER HENNESSEY: Waéll, | guess| am not
6 sure, speaking for myself, that your discussion of the

7 way you think the Board is going on thisis an

8 accurate reflection of the way that the Board is

9 going.

10 MS. ROSEN: Inaccurate or accurate?

11 BOARD MEMBER HENNESSEY: | don't -- inaccurate.
12 It isnot accurate, what you are suggesting, at least

13 in my reading of therules. |, obviously, cannot

14 speak for the Board. But | certainly appreciate your

15 making comments to the extent that there is some

16 confusion. We do need to clarify that. And thisis

17 an important issue that needs to be addressed.

18  Certainly, to the extent we have various different

19 types of contamination at a site and if the State

20 comes forward and we know the one party has

21 contributed benzene to a site and another party has

22 contributed some other chemical to the site, the party

23 that has only contributed benzene is certainly not

24 goingto be held liable, as | understand the Board's

25 rules, for the entire clean up of al of the hazard
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substances at the site. It is still part of the
State's burden to prove that the defendant has
contributed to the site the chemical that is causing
the response costs to be incurred.

| think that thereis -- that some of the
confusion may come from the situations in which you
have only one chemical at the site and you have
several different parties and there is a disagreement
between the State and the respondent as to whether
more than one respondent is liable for that
contamination. But even in that situation | don't
necessarily seeit going to 100 percent liability.

| guess| am not really asking -- perhapsit would
help if you would give me a hypothetical or explain
what it was that kind of gave rise to this reading.

MS. ROSEN: It was basically your hypotheticals
yesterday that centered around benzene at a site with
one or more people that may have been responsible for
causing the benzene. The question appeared to focus
to agreat deal asto why shouldn't individual A,
whose liability have been established, why shouldn't
he bear the burden of pointing out B's responsibility
at the site.

It will be helpful when we have the transcript,

because that might be -- the discourse focused alot
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1 onwhy shouldn't A point the finger at B, and did not
2 focuson that A could just as easily say, here are my

3 records of usage of benzene, what | brought into my

4 facility, and what | have used. Here are my records

5 showing whereit went. All in al, that shows that

6 thereisno way that the benzene that is at this

7 facility can all be attributed to me.

8 Therearedifferent types of evidence that a

9 defendant or arespondent in a proceeding is going to
10 be setting forth, rather than automatically -- and

11 then maybe we were jumping to conclusions --

12 automatically assuming that unless he pointed out that
13 B was another responsible party at the site that

14 Proportionate Share Liability did not trigger in terms
15 of the allocation.

16  Doesthat help you understand my thoughts at all?
17 BOARD MEMBER HENNESSEY: Yes.

18 MS. ROSEN: Okay.

19 HEARING OFFICER ERVIN: But would you agree that
20 someone should be able to do either?

21  MS. ROSEN: Absolutely. They should be able to do
22 either, and defendants in these situations, | am sure,
23 will do either. Asl -- to latch on to something that
24 David said yesterday, that we believe quite strongly,

25 thisisan adversaria proceeding. | am sure that
169
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1 respondents or defendants, however they are couched,
2 are going to be doing everything they can to limit

3 their liability at the facility and to show that their

4 share, their allocation is as small asit can be.

5  Otherwise, they would have never entered into the

6 proceeding in thefirst place. They would have taken
7 stepsto resolve it before it reached this level. |

8 don't know that just because they might want -- you

9 know, you want to leave the option open for them to do
10 either. | don't know that that necessarily means that
11 it becomes an affirmative defense for them to do so,
12 and that the only way that proportionate share -- that
13 their alocation is going to be based on proportionate
14 shareisthat they can point the finger to another

15 individual who might have responsibility.

16 HEARING OFFICER ERVIN: Sojust so | am clear, so
17 if they did want to point the responsibility to

18 someone else, isit SRAC's position or IERG's position
19 that that burden would still be placed on the State to
20 prove?
21  MS ROSEN: Itis-- | am speaking on behalf of
22 IERG. ItisIERG's position that the State has an
23 obligation to prove, by a preponderance of the
24 evidence, both liability and allocation to the degree

25 that there is a distinction made between liability and
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1 allocation.

2 HEARING OFFICER ERVIN: Arethere any other

3 questions for Ms. Rosen?

4 CHAIRMAN MANNING: Let'sgo off the record for a
5 second.

6 HEARING OFFICER ERVIN: Okay. Off the record.
7  (Discussion off the record.)

8 HEARING OFFICER ERVIN: All right. Back on the
9 record.

10 Again, isthere any additional questions for Ms.

11 Rosen at this time?

12 Seeing none, isthere any --

13 BOARD MEMBER HENNESSEY: Well, let me just ask
14 this. What language would you like to see in the

15 rule? First of all, let me ask this. Do you want to

16 see an express alocation of burdens of proof in the

17 rule?

18 MS. ROSEN: Again, asthisisintended, or in my

19 mind, we are focusing on Subpart B of the proposal

20 which isin an enforcement context. There needsto be
21 aclarification asto burdens of proof, because

22 burdens do -- should exist so that people know what

23 they are required to show.

24  CHAIRMAN MANNING: Well, my understanding of your

25 position hereis that the burden is on the State and
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1 thereis no burden on the respondent.

2 MS. ROSEN: And you are correct in your

3 understanding.

4 CHAIRMAN MANNING: | mean, that has been

5 consistent throughout.

6 MS.ROSEN: Right.

7 CHAIRMAN MANNING: And part of the reason we ended
8 up doing what we did with the First Notice proposal is

9 the State's concern that putting the whole burden on

10 the State and not having any burden to come forward on
11 respondent, you have a silent respondent sitting there
12 with no information and then what would happen. That
13 isthe position that we find ourselves in and continue

14 tofind ourselvesin. | think | understand fully what

15 itisthat you are suggesting.

16 MS. ROSEN: Okay. Justif I could respond briefly
17 to that, you are correct in your assumptions. | do

18 believe, though, that to the degree that you are

19 including information orders and whatnot and requiring
20 the production of lots of information, that you are

21 curing the State's inability to be able to prove its

22 case asit should in these matters.

23 BOARD MEMBER HENNESSEY: | am not sure that |
24 understood. Areyou saying in the rules themselves

25 you want there to be the issue of burden of proof
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1 addressed? Or are you saying in the opinion --

2 MS. ROSEN: | would haveto give it some more

3 thought.

4 BOARD MEMBER HENNESSEY: Okay.

5 MS. ROSEN: But I think at a minimum it should be

6 in the opinion so that people understand their

7 responsibilities under these regulations. | can -- we

8 can think about that further and put something morein

9 our comments if that would be helpful.

10 BOARD MEMBER HENNESSEY: Okay. | would just
11 suggest that if you would like us to put the language

12 intherule, that you propose --

13 MS. ROSEN: We can propose some language.

14 BOARD MEMBER HENNESSEY: -- thelanguage. That is
15 always much more helpful to us.

16 MS. ROSEN: | understand.

17 BOARD MEMBER HENNESSEY: Itisalot harder to sit
18 down and do it.

19 CHAIRMAN MANNING: Weéll, at this point, | don't
20 know if --
21  MS ROSEN: | think that --
22  CHAIRMAN MANNING: We are so late in the process
23 of it, I don't know how much it is going to be helpful
24 to give uslanguage at the end of the game anyway. We

25 are going to take what he have heard -- as| said at
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the beginning of this proceeding yesterday, we are
going to take what we have heard, go back with open
minds, and look at all of the concerns that have been
raised on the First Notice Opinion.

This has been a very difficult proceeding. Very
difficult in that we didn't enjoy the benefit of all
of the stuff that went in prior to you presenting the
First Notice proposal. | think when the Board first
looked at it, as| tried to say yesterday, there were
some stones that we thought needed to be turned that
were not turned that we thought needed to be dealt
with. And we will rethink all of that, obviously.

We have a so been kicking around the idea of
trying to get something out to the public in advance
of the Second Notice opinion. | don't know that we
can do that. Wewill certainly try, but | can't make
any promises that we can do that. | know that was
always helpful when we did the Underground Storage
Tank case several years ago. We did a post Second
Notice.

Thereis no time to do afull blown Proposed
Second Notice, not unless we blow our deadline, and |
don't think we want to do that. We are looking at
doing what we can based on all of what we heard

yesterday, and in the short amount of time we have
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1 left.
2 BOARD MEMBER HENNESSEY: | do have one more
3 question, just to clarify. Yesterday | think what |
4 wastrying to get at with some of my questionswasis
5 it SRAC's position, and | understand you are not
6 speaking here on behalf of SRAC, that the State is
7 ever going to have to prove a negative, isthe State
8 ever going to have to prove that someone -- that no
9 one else contributed to the site besides the
10 respondents themselves that have been identified.
11 Andas| understand what you are simply saying
12 today, that's not your position. Your position is
13 simply that for the respondents that have been
14 identified, the State must prove that response costs
15 have been incurred because of those respondents’ acts,
16 and the costs and the acts have to be linked.
17 MS. ROSEN: Correct. That's correct.
18 BOARD MEMBER HENNESSEY: That israther
19 inarticulately put, but is that afair statement of
20 your position?
21  MS. ROSEN: | would agree with your
22 characterization.
23 BOARD MEMBER HENNESSEY: Okay. That's helpful.
24 Thank you.

25 MS ROSEN: Thank you.
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1 HEARING OFFICER ERVIN: Maybethisis more

2 appropriate for comment, but | would be curious to

3 know if you would be more comfortable with us doing a

4 full-fledged pre Second Notice proposal and blow the

5 deadline by a month?

6 CHAIRMAN MANNING: That's aquestion not just to

7 you.

8 MS. ROSEN: Right.

9 HEARING OFFICER ERVIN: And you can do that in --
10 MS. ROSEN: Can | respond to that in comment?

11  HEARING OFFICER ERVIN: Yes.

12 MS. ROSEN: Thank you.

13 CHAIRMAN MANNING: Do you want to respond now? Go
14 ahead.

15 MR. WIGHT: I just have aquestion. A

16 full-fledged pre Second Notice proposa which would

17 explain, as part of an opinion, how you think that the

18 proposal would work procedurally and some of those

19 issues perhaps?

20 HEARING OFFICER ERVIN: Yes, wewould go over al
21 of these issues that have been raised, fix it to the

22 extent that, you know --

23 CHAIRMAN MANNING: That we can.

24  HEARING OFFICER ERVIN: -- that we believe that we

25 would resolve all of these issues that have been
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1 raised, and send it out for pre Second Notice and have

2 comments come back. Now, we can't do that and still

3 meet the January 1st scheduling.

4

5

MR. WIGHT: | understand.

HEARING OFFICER ERVIN: But if wedid that, we

6 would be behind by about a month.

7

CHAIRMAN MANNING: It would be a quick response

8 time. | mean, if we do a proposed Second Notice, we

9 would have to get comments on that before Second
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Notice within like two weeks.

BOARD MEMBER HENNESSEY: Would there be a
hearing?

CHAIRMAN MANNING: Probably not. | don't think

there would be time.
HEARING OFFICER ERVIN: However, to the extent
that you want this deadline blown. | don't know if
you want four weeks and give you a chance to see apre
Second Notice package, and then if you want hearings
itisgoing to just be delayed further. But to the
extent that you could comment and let us know if you
would prefer that. There doesn't seem to be any --
CHAIRMAN MANNING: And you understand that that is
not a promise either, because there is only two of
seven of us here. We don't like to blow our

deadlines.
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1 HEARING OFFICER ERVIN: | would like to know how
2 you at least feel about that.

3 BOARD MEMBER HENNESSEY: Itisthefirst| have
4 heard of it.

5 CHAIRMAN MANNING: There may be only one of seven.
6 | might be standing totally alone on this.

7 BOARD MEMBER HENNESSEY: No, | would certainly be
8 interested in seeing comments on that as well.

9 HEARING OFFICER ERVIN: Are there any additional
10 questions for Ms. Rosen?

11 Seeing none, | will just note that the Board has

12 requested expedited transcripts of both of these

13 hearings, yesterday and today. Those transcripts will

14 be available on Friday in the Clerk's officein

15 Chicago. They will also be available at our web

16 site. You can also contact Darlene, our nice court

17 reporter, if you would like to get one directly from

18 her.

19  Thedeadline for public commentsin this

20 rulemaking has been set for November 4th. The mailbox
21 rule, as set forth in the Board's procedural rules,

22 does not apply. That means the public comments must

23 bereceived in the Board's office on November 4th.

24 Anyone may file a public comment. If you are on the

25 service list, however, you must serve everyone on the
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1 servicelist with that public comment.

2 Arethere any other matters that need to be
3 addressed today?

4 Seeing none, then this matter is hereby

5 adjourned. Thank you, again, for coming.
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