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BEFORETHE ILLiNOIS POLLUTION CONTROLBOARD RR~OFFICE

MORTONF. DOROTHY,

Complainant,

V.

)
MA~ 7 2005

STATE OF IWNOIS) Pollution Control Board

PCBNo. 05-49

)
)
)
)

FLEX-N-GATE CORPORATION, )
anIllinois corporation,

Respondent.

)
)
)

NOTICE OF HLING

TO: Ms. DorothyM. Gunn
Clerk oftheBoard
Illinois Pollution ControlBoard
100 WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601
(VIA FIRST CLASS MAIL)

CarolWebb,Esq.
HearingOfficer
Illinois Pollution ControlBoard
1021 NorthGrandAvenueEast
PostOfficeBox 19274
Springfield, Illinois 62794-9274
(VIA FIRST CLASS MAIL)

PLEASETAKE NOTICEthatI havetodayfiled with theOffice oftheClerk of
theIllinois Pollution ControlBoardan originalandninecopiesofRESPONDENT
FLEX-N-GATE CORPORATION’SANSWERTO COMPLAINANT’S
COMPLAINT, acopyofwhich is herewithserveduponyou.

Respectfullysubmitted,

Dated: March4, 2005

ThomasG. Safley
HODGEDWYERZEMAN
3150RolandAvenue
PostOfficeBox 5776
Springfield, Illinois 62705-5776
(217)523-4900

FLEX-N-GATE CORPORATION,
Respondent,

By:

THIS FILING SUBMITTED ON RECYCLED PAPER



CERTIFICATE OF SERVICE

I, ThomasG. Safley,theundersigned,certify that I haveservedtheattached

RESPONDENTFLEX-N-GATE CORPORATION’SANSWERTO

COMPLAiNANT’S COMPLAiNT upon:

Ms. DorothyM. Gunn
Clerk oftheBoard
Illinois Pollution ControlBoard
100WestRandolphStreet
Suite11-500
Chicago,Illinois 60601

CarolWebb,Esq.
HearingOfficer
Illinois PollutionControlBoard
1021NorthGrandAvenueEast
PestOfficeBox 19274
Springfield, Illinois 62794-9274

Mr. MortonF. Dorothy
804EastMain
Urbana,Illinois 61802

by depositingsaiddocumentsin theUnitedStatesMail in Springfield, Illinois, postage

prepaid,onMarch 4, 2005.

GWST:003/Fil/NOF and COS- Answer



CLERK S OFFICE

BEFORETHE ILLiNOIS POLLUTION CONTROLBOARD ~ 2005STATE OF QLINOIS

MORTONF. DOROTHY, ) POlI~t~onControlBo~ird
)

Complainant, )
)

v. ) PCB05-49
)

FLEX-N-GATE CORPORATION, )
anIllinois corporation, )

)
Respondent. )

RESPONDENTFLEX-N-GATE
CORPORATION’S ANSWER TO COMPLAINANT’S COMPLAINT

NOW COMESRespondentFLEX-N-GATE CORPORATION(“Flex-N-Gate”),

by its attorneysHODGEDWYERZEMAN, andfor its Answerto Complainant’s

Complaint,statesasfollows:

ALLEGATIONS COMMON TO ALL COUNTS

1. Paragraphone of Complainant’sComplaintstatesalegal conclusionthat

doesnot call for aresponse.To theextentthatparagraphonemakesanyallegationsof

fact,Flex-N-Gatedeniesthesame.

2. Flex-N-Gatehasinsufficientknowledgeto eitheradmitordenythe

allegationsofparagraphtwo of Complainant’sComplaint,andthereforedeniesthesame.

3. Flex-N-Gateadmitsthe allegationsofparagraphthreeof Complainant’s

Complaint.

4. Flex-N-Gateadmitstheallegationsofparagraphfourof complainant’s

Complaint.

5. Flex-N-Gateadmitstheallegationsofparagraphfive ofComplainant’s

Complaint.



6. Flex-N-Gateadmitstheallegationofthefirst sentenceofparagraphsix of

Complainant’sComplaintthat“[tihe tanksaremountedonconcretepiersaboveacoated

concretefloor.” Flex-N-Gatedeniesthe allegationsofthesecondsentenceofparagraph

six ofComplainant’sComplaint. In particular,Flex-N-Gatedeniesthat any“chemicals”

which “fall to thefidor” oftheroom in whichthe“chromeplatingline” (identifiedin

paragraphfourofComplainant’sComplaint)is locatedare“spilled” andthen“pumpedto

ahazardouswastetreatmentunit.” Rather,Flex-N-Gateaffirmatively statesthatthe

chromeplatingline is engineeredsothat substanceswill fall from thebumpersat issue

duringtheprocessofcleaning,plating,andrinsing,andlandon thefloor oftheroom in

whichthat line is located,whichfloor constitutespartof aWastewaterTreatmentUnit as

definedin 35 Ill. Admin. Code § 703.110,not a“hazardouswastetreatmentunit.” This

processis intentional,andthusdoesnot constitute“spillage.” To theextentthat

paragraphsix ofComplainant’sComplaintstatesanyotherallegationsof fact,Flex-N-

Gatedeniesthe same.

7. Flex-N-Gatedeniesthat any “spillage” is located“on the floor” asalleged

inparagraphsevenofComplainant’sComplaint. SeeAnswerto paragraphsix above.

Further,paragraphsevenofComplainant’sComplaintstatesalegal conclusionthat does

not call for aresponse.To theextentthatparagraphsevenofComplainant’sComplaint

makesanyallegationsof fact,Flex-N-Gatedeniesthesame.

8. Flex-N-Gatedeniesthat any “spillage” is located“on thefloor” asalleged

in paragrapheight ofComplainant’sComplaint. ~ Answerto paragraphsix above..

Flex-N-Gatedoesnotknowwhat Complainantmeansby theterm“complexmixture,”
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andthereforehasin~ufficientknowledgeto admitordenythis allegation,andtherefore

deniesthesame.Flex-N-Gateadmitsthat“chromic acid,nickel sulfatefrom thenickel

plating tanks[,and] sulfuric acid,” aswell ascleanersandlargeamountsofwater,could,

atvarioustimes,bepresenton thefloor oftheroom in which the“chromeplating line” is

located. Flex-N-Gatefurtheradmitsthat one“proprietary.. . additive[] usedin one Of

thenickelplatingtanksto form a.. . corrosionresistantnickel layer” could,at various

times,bepresenton thefloor oftheroom in which the“chromeplating line” is located;

Flex-N-Gatefurtheradmitsthatthisproprietaryadditivecontainsapproximately.15%

sulfur. To theextentthatparagrapheightof Complainant’sComplaintmakesany further

allegationsof fact,Flex-N-Gatedeniesthesame.

9. Flex-N-Gatedeniesthatany “spillage” is located“on thefloor” asalleged

in paragraphnineofComplainant’sComplaint. ~ Answerto paragraphsix above.

Further,Flex-N-Gatedoesnotknowwhat Complainantmeansby theterms

“contaminateddebrisandsludgebeds.” Accordingly,Flex-N-Gatehasinsufficient

knowledgeto eitheradmitordenytheallegationsofparagraphnineof Complainant’s

Complaint,andthereforedeniesthesame.

10. Flex-N-Gatedeniesthat “thefacility includesahazardouswastetreatment

unit,” asallegedin paragraphtenofComplainant’sComplaint,butFlex-N-Gateadmits

that.”thefacility” includesaWastewaterTreatmentUnit asdefinedin 35 Ill. Admin.

Code§ 703.110. Flex-N-GatefurtherdeniesthattheWastewaterTreatmentUnit

conducts“reductionofhexavalentchromiumwith sodiummetabisulfite,”but rather,

affirmativelystatesthat it conductsreductionofhexavalentchromiumwith magnesium
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bisulfite. Flex-N-Gateadmitstheremainingallegationsofparagraphten of

Complainant’sComplaint.

11. Flex-N-Gateadmitstheallegationsofparagraph11 ofComplainant’s

Complaint.

12. Flex-N-Gatedeniestheallegationcontainedin thefirst sentenceof

paragraph12 ofComplainant’sComplaint. Theremainderofparagraph12 stateslegal

conclusionsthatdo not call for aresponse.To theextentthatparagraph12 statesany

furtherallegationsoffact,Flex-N-Gatedeniesthesame.

13. Flex-N-Gateadmitstheallegationsof paragraph13 ofComplainant’s

Complaint.

14. In responseto paragraph14 ofComplainant’sComplaint,Flex-N-Gate

statesasfollows. Thefacility storesapproximately93%concentratedsulfuricacidin a

“bulk storage”tank. Severalpipesleadfrom this bulkstoragetankto variousothertanks

atthefacility, includingapipethat leadsto TankNo. 8, which is partofthe“chrome

plating line” andcontainsa solutionofapproximately10% sulfuricacidand90%water.

NearTankNo. 8, thispipeapproachesthat tanktravelinghorizontallyata level lower

thanthetop ofthetank(pipesegment1), thentravelsvertically to a level higherthanthe

top ofthetank(pipesegment2), thentravelshorizontallyto apositionover thetop ofthe

tank(pipesegment3), thendescendsvertically into thetopofthetank(pipesegment4).

OnAugust5, 2004,this pipeseparatedatafitting thatis locatedin theverticalportionof

thepipethatis outsidethetank,i.e.,in pipesegment2. Thisalloweda small quantityof

sulfuric acidthatwasin theportionofpipesegment2 abovethelocationofthis fitting,
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andpotentiallysulfuric acidcontainedin pipesegments3 and4, to bereleasedto the

floor oftheroom in whichthechromeplating line waslocated. In addition,back

siphoningcouldhaveoccurredin this situation,which would haveallowedsomeamount

oftheapproximately10%sulfuricacidsolutioncontainedin TankNo. 8 to be releasedto

thefloor aswell. Sulfuric acidis transferredfrom bulk storageto TankNo. 8 by useofa

pumpthat is locatedatthebulk storagetank,which pumpis controlledby abutton

locatedadjacentto TankNo. 8. A valveis locatedin pipe segment2, below thefitting

that separated,which valvemustbeopenedto allow materialto bepumpedfrom bulk

storageto TankNo. 8. Thepumpwasnotoperatingat thetime oftheseparationin the

pipe. Thus,sulfuric acidwasnotpumpedfrom bulk storagethroughtheseparationin the

pipe andonto thefloor. To the extentthatparagraph14 ofComplainant’sComplaint

statesanyfurtherfactualallegations,Flex-N-Gatedeniesthesame.

15. Flex-N-Gatedeniestheallegationsofparagraph15 ofComplainant’s

Complaint.

16. Flex-N-Gateadmitstheallegationcontainedin thefirst sentenceof

paragraph16. Flex-N-Gatestatesthattheregulationsquotedandcited in thesecondand

fourthsentencesofparagraph16 speakfor themselves,andtherefore,Flex-N-Gatemakes

no responseto thesestatements.Flex-N-Gatehasinsufficient informationto eitheradmit

ordenytheallegationcontainedin thethird sentenceofparagraph16, andtherefore

deniesthe same.To theextentthatparagraph16 statesanyfurtherallegationsoffact,

Flex-N-Gatedeniesthesame.
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17. Theregulationquotedin paragraph17 of Complainant’sComplaintspeaks

foritself, andthereforeFlex-N-Gatemakesno responseto this allegation. To theextent

thatparagraph17 statesanyallegationsof fact,Flex-N-Gatedeniesthesame.

18. Paragraph18 ofComplainant’sComplaintstatesaconclusionoflaw

which doesnotcall for aresponse.To theextentthatparagraph18 statesanyallegations

offact,Flex-N-Gatedeniesthe same.

19. Paragraph19 ofComplainant’sComplaintstatesa conclusionoflaw

which doesnotcall for aresponse.To theextentthat paragraph19 statesanyallegations

offact,Flex-N-Gatedeniesthesame.

20. Flex-N-Gateadmitstheallegationsofparagraph20 of Complainant’s

Complaint.

21. Flex-N-Gateadmitstheallegationsofparagraph21 ofComplainant’s

Complaintastheyrelateto solutionattendantsandlab techniciansatthefacility. Flex-N-

Gatedoesnotknow whatComplainantmeansby theterm“line worker,” asthefacility

hasno suchposition. Accordingly,Flex-N-Gatehasinsufficient informationto either

admitor denytheallegationsofparagraph21 ofComplainant’sComplaintastheyrelate

to “line workers,”andthereforedeniesthesame.Flex-N-Gatedeniesanyfurther factual

allegationsofparagraph21.

22. Flex-N-Gatedeniesthat “thehazwoper-trainedline workers”

“determin[ed]that ahydrogensulfidereleasewasoccurring,”asallegedinparagraph22

,ofComplainant’sComplaint. Flex-N-GatedoesnotknowwhatComplainantmeansby

his allegationthat “{a]fter discoveringtheacidspill. . . thehazwoper-trainedline
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workersbegananimmediateresponse,”andthereforehasinsufficient informationto

eitheradmitordenythis allegation,anddeniesthesame.Flex-N-Gateadmitsthat

“[a]fter discoveringtheacidspill” anemployeeat thefacility “pagedsafety.” To the

extentthatparagraph22 ofComplainant’sComplaintmakesany furtherfactual

allegations,Flex-N-Gatedeniesthesame.

23. In responseto paragraph23 ofComplainant’sComplaint,Flex-N-Gate

statesthat it doesnotknowwhatComplainantmeansby theterm“line workers,”and

thereforehasinsufficient informationto admitor denytheallegationsofparagraph23 to

theextenttheyrelateto “line workers,”anddeniesthesame.Flex-N-Gateadmitsthat

whenthe facility safetyofficer onduty atthetime oftheseparationofthepipeleadingto

TankNo. 8 arrivedatthe locationofthattankafterbeingpaged,Complainantexplained

to thatsafetyofficer that thepipehad separated,expressedComplainant’sopinionthat

thereleaseofsulfuric acidhadcreatedhydrogensulfidegas,and“requestedthat [the

safetyofficer] getahydrogensulfideprobe.” Flex-N-Gatehasinsufficientknowledgeas

to why Complainantmadethisrequest,whether“to determinewhetherthelevels

[presumablyof theallegedhydrogensulfide] weresafe”orotherwise,andcanneither

admitnordenythat Complainantmadethis request“to determinewhetherthe levelswere

safe,”andthereforedeniesthis allegation. To theextentthatparagraphtwenty-threeof

Complainant’sComplaintstatesanyfurtherallegationsof fact,Flex-N-Gatedeniesthefl

same. .

24. In responseto paragraph24 ofComplainant’sComplaint,Flex-N-Gate

statesthat it doesnotknowwhat Complainantmeansby theterm“line workers,”and
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thereforehasinsufficient informationto admitor denytheallegationsofparagraph24 to

theextenttheyrelateto “line workers,”andthereforedeniesthe same.Flex-N-Gate

furtherdeniesthatthefacility safetyofficer on duty atthetime of theseparationofthe

pipe“respondedthathedid notknowwhatahydrogensulfideprobewas,”but admits

thatthefacility safetyofficerdid atthattime stateto Complainantthathe “did notknow

whether[suchaprobe]waspresentatthefacility.” To theextentthatparagraph24states

anyotherallegationsoffact,Flex-N-Gatedeniesthesame.

25. In responseto paragraph25 of Complainant’sComplaint,Flex-N-Gate

statesthat it doesnotknowwhat Complainantmeansby theterm“line workers,”and

thereforehasinsufficient informationto admit ordenytheallegationsofparagraph25 to

theextenttheyrelateto “line workers,”andthereforedeniesthesame.Flex-N-Gate

admitsthat Respondent“told [thefacility safetyofficeronduty atthetime ofthe

separationofthepipe] thathydrogensulfidewasatoxic gas,thattheUrbanaFire

Departmenthadahydrogensulfideprobe,andthatsafety”shouldconsiderevacuating

thefacility. Flex-N-Gatefurtheradmitsthatthesafetyofficercontactedtheplating

departmentmanagerregardingtheissueandalsotold all employeesin theroomofthe

facility in whichthechromeplating line is locatedto leavetheroom. Flex-N-Gate

furtherstatesthat thesafetyofficer on dutyatthetimeoftheseparationofthepipehasno

recollectionofthediscussionthat Complainantallegesregardingfans,andtherefore,

Flex-N-Gatehasinsufficient informationto admitordenyComplainant’sallegations

regardingsuchdiscussion,anddeniesthe same.Flex-N-Gatefurtherhasinsufficient

informationregardingwhether“{s]afety thendepartedandwasnot seenagainby thefirst
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respondersfor theremainderofthe immediateresponse,”because(a) Flex-N-Gatedoes

notknowwhatComplainantmeansby theterm“first responders,”(b) Flex-N-Gatehas

noknowledgeasto whatthe“first responders,”Complainant,or anyotherperson

allegedlysawor did notsee,and(c) Flex-N-GatedoesnotknowwhatComplainant

meansby theterm“remainderofthe immediateresponse.”Therefore,Flex-N-Gate

deniestheallegationsof the lastsentenceofparagraphtwenty-fiveofComplainant’s

Complaint. To theextentthatparagraphtwenty-fiveof Complainant’sComplaintstates

anyotherallegationsof fact,Flex-N-Gatedeniesthesame.

26. In responseto paragraph26ofComplainant’sComplaint,Flex-N-Gate

admitsthat employees“directedwaterhoses”onto thefloor of theroomin which the

“chromeplating line” is contained.Flex-N-Gatefurtheradmitsthat afterdoingso, those

employeesleft thatroom. Flex-N-Gatefurtheradmitsthatthewater“dilutedtheacid”

andanyothersubstanceon thefloor oftheroom. Flex-N-Gatedeniesthatthewater

“washed”anymaterial“to thehazardouswastetreatmentunit”; asnotedabove,thefloor

of theroomconstitutespartofa WastewaterTreatmentUnit asdefinedin 35 Ill. Adniin.

Code§ 703.110. Flex-N-Gatedoesadmit thatthewaterwould havewashedanymaterial

on thefloor further intopipesandtanksthat.alsomakeup theWastewaterTreatment

Unit. To theextentthat paragraph26 statesanyfurtherallegationsof fact,Flex-N-Gate

deniesthesame.

27. In responseto paragraph27 ofComplainant’sComplaint,Flex-N-Gate

statesthatit doesnot knowwhat Complainantmeansby theterms“line worker” or

“release.” Flex-N-Gatedoesadmitthat aftertheseparationofthepipeandleakof
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sulfuric acidonto thefloor, atleastoneemployeereportedto thefacility safetyofficer

that hefelt ill. To theextentthatparagraph27 ofComplainant’sComplaintstatesany

furtherallegationsoffact,Flex-N-Gatedeniesthesame.

COUNT I

OPERATION WITHOUT A RCRA PERMIT OR INTERIM STATUS

Flex-N-Gatereincorporatesandreallegesits responsesto Complainant’s

AllegationsCommonto All Countsin responseto CountI ofComplainant’sComplaint

1. Flex-N-GatedeniestheallegationsofparagraphoneofCountI of

Complainant’sComplaint.

2. Flex-N-Gatedeniestheallegationsofparagraphtwo of CountI of

Complainant’sComplaint.

3. Thestatutorysectioncited in paragraphthreeofCountI ofComplainant’s

Complaintspeaksfor itself, andthereforeFlex-N-Gatemakesno responseto this

allegation. To theextentthatparagraphthreeofCountI ofComplainant’sComplaint

statesanyallegationsoffact,Flex-N-Gatedeniesthesame.

4. Theregulationscited in paragraphfourofCountI ofComplainant’s

Complaintspeakfor themselves,andthereforeFlex-N-Gatemakesno responseto this

allegation. To theextentthatparagraphfour ofCountI ofComplainant’sComplaint

statesany allegationsoffact,Flex-N-Gatedeniesthesame.

WHEREFORE,Respondent,FLEX-N-GATECOR~PORATION,praysthat the

Illinois PollutionControlBoardfind againstComplainanton CountI ofhis Complaint,
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that Complainanttakenothingby wayofCountI hisComplaint,andthat theIllinois

Pollution ControlBoardgrantFlex-N-Gateall reliefjustandproperin thepremises.

COUNT II

FAILURE TO CARRY OUT
CONTINGENCY PLAN AS REQUIRED BY SECTION 725.151

Flex-N-Gatereincorporatesandreallegesits responsesto Complainant’s

AllegationsCommonto All Countsin responseto CountII ofComplainant’sComplaint.

1. Theregulationcitedin paragraphoneofCountII ofComplainant’s

Complaintspeaksfor itself, andthereforeFlex-N-Gatemakesno responseto this

allegation. To the extentthatparagraphoneof CountII ofComplainant’sComplaint

statesanyallegationsoffact,Flex-N-Gatedeniesthesame.

2. Flex-N-Gatedeniesthat any“hydrogensulfideemission”occurredatthe

facility asallegedin paragraphtwo ofCountII ofComplainant’sComplaint,andfurther

deniesall otherallegationsofparagraphtwo ofCountII ofComplainant’sComplaint.

3. In responseto paragraphthreeofCountII of Complainant’sComplaint,

Flex-N-Gatestatesthatit doesnotknowwhatComplainantmeansby theterm“incident.”

If Complainantmeansan alleged“hydrogensulfideemission,”Flex-N-Gatedeniesthat

anysuchemissionoccurredatthe facility. If Complainantmeans~hereleaseofsulfuric

acid,Flex-N-Gatedeniesthatit hadanyobligationto “carryout thecontingencyplanin

• responseto this” release,asComplainantalleges. Flex-N-Gatefurtherdeniesthat it in

anywayactedinappropriately,or failedto actas necessary,“in responseto this” release.

To theextentthatparagraphthreeofCountII of Complainant’sComplaintstatesany

furtherallegationsoffact,Flex-N-Gatedeniesthesame.

11



4. In responseto paragraphfourof CountII ofComplainant’sComplaint,

Flex-N-Gatedeniesthatit hadanyobligationto takeanyoftheactionsidentifiedby

Complainant,and,therefore,deniesthatit “failed to” takesuchactions.To theextent

thatparagraphfourof CountII ofComplainant’sComplaintstatesanyfurtherallegations

of fact,Flex-N-Gatedeniesthe same.

5. Flex-N-Gatedeniestheallegationsofparagraphfive ofCountII of

Complainant’sComplaint.

6. Thestatutorysectioncitedin paragraphsix ofCountII ofComplainant’s

Complaintspeaksfor itself, andthereforeFlex-N-Gatemakesno responseto this

allegation.To theextentthatparagraphsix ofCountII ofComplainant’sComplaint

statesanyallegationsoffact,Flex-N-Gatedeniesthesame.

WHEREFORE,Respondent,FLEX-N-GATE CORPORATION,praysthatthe

Illinois Pollution ControlBoardfind againstComplainanton CountII ofhisComplaint,

thatComplainanttakenothingby wayofCountII his Complaint,andthat theIllinois

PollutionControlBoardgrantFlex-N-Gateall reliefjustandproperin thepremises.

COUNT III

FAILURE TO NOTIFY ILLINOIS
ENVIRONMENTAL PROTECTION AGENCY

Flex-N-Gatereincorporatesandreallegesits responsesto Complainant’s

AllegationsCommonto All Countsin responseto CountIII ofComplainant’sComplaint.

1. Theregulationcited in paragraphone ofCountIII ofComplainant’s

Complaintspeaksforitself, andthereforeFlex-N-Gatemakesno responseto this
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allegation. To the extentthatparagraphone ofCountIII ofComplainant’sComplaint

statesanyallegationsoffact,Flex-N-Gatedeniesthesame.

2. In responseto paragraphtwo ofCountIII of Complainant’sComplaint,

Flex-N-Gatedeniesthat it hadanyobligationto taketheactionidentifiedby

Complainant,and,therefore,deniesthat it “failed to” takesuchaction. To theextentthat

paragraphtwo ofCountIII ofComplainant’sComplaintstatesanyfurtherallegationsof

fact,Flex-N-Gatedeniesthesame.

3. Flex-N-GatedeniestheallegationsofparagraphthreeofCountIII of

Complainant’sComplaint.

4. The statutorysectioncitedin paragraphfour of Countifi of,

Complainant’sComplaintspeaksfor itself, andthereforeFlex-N-Gatemakesno response

to this allegation. To theextentthatparagraphfourofCountIII ofComplainant’s

Complaintstatesanyallegationsoffact,Flex-N-Gatedeniesthesame.

WHEREFORE,Respondent,FLEX-N-GATE CORPORATION,praysthatthe

Illinois Pollution ControlBoardfind againstComplainanton CountIII ofhis Complaint,

that Complainanttakenothingby wayofCountIII his Complaint,andthattheIllinois

Pollution ControlBoardgrantFlex-N-Gateall reliefjust andproperin thepremises.

COUNT IV •

FAILURE TO AMEND THE CONTINGENCY
PLAN FOLLOWING FAILURE OF THE PLAN

Flex-N-Gatereincorporatesandreallegesit.s responsesto Complainant’s

AllegationsCommonto All Countsin responseto CountIV ofComplainant’sComplaint.
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1. Theregulationcited in paragraphoneofCountIV ofComplainant’s

Complaintspeaksforitself, andthereforeFlex-N-Gatemakesno responseto this

allegation. To theextentthatparagraphoneofCountIV ofComplainant’sComplaint

statesanyallegationsof fact,Flex-N-Gatedeniesthe same.

2. In responseto paragraphtwo ofCountIV of Complainant’sComplaint,

Flex-N-Gatedeniesthat any“hydrogensulfiderelease”occurredatthefacility. Flex-N-

Gatefurtherdeniesthat “[t]he contingencyplanfailed,” andFlex-N-Gatedeniesthatthe

contingencyplanwastriggeredby the“incident” at issue. To theextentthat paragraph

two ofCountIV of Complainant’sComplaintstatesany furtherallegationsoffact,Flex-

N-Gatedeniesthesame.

3. In responseto paragraphthreeofCountIV ofComplainant’sComplaint,

Flex-N-Gatedeniesthatany“hydrogensulfiderelease”occurredatthefacility. Flex-N-

Gatefurtherdeniesthatit hadanyobligationto “amendthecontingencyplan,”and

thereforedeniesthat it “failed” to do so. To theextentthatparagraphthreeof CountIV

ofComplainant’sComplaintstatesany furtherallegationsoffact,Flex-N-Gatedeniesthe

same.

4. Flex-N-Gatedeniesthe allegationsofparagraphfourofCountIV of

Complainant’sComplaint.

5. Thestatutorysectioncitedin paragraphfive ofCountIV ofComplainant’s

Complaintspeaksfor itself, andthereforeFlex-N-Gatemakesno responseto this

allegation.To theextentthatparagraphfive ofCountIV ofComplainant’sComplaint

statesanyallegationsoffact,Flex-N-Gatedeniesthesame.
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WHEREFORE,Respondent,FLEX-N-GATE CORPORATION,praysthat the

Illinois Pollution ControlBoardfind againstComplainantonCountIV ofhis Complaint,

thatComplainanttakenothingby wayofCountIV his Complaint,andthattheIllinois

Pollution ControlBoardgrantFlex-N-Gateall reliefjustandproperin thepremises.

COUNT V

FAILURE TO AMEND THE CONTINGENCY
PLAN IN RESPONSETO CHANGED CIRCUMSTANCES

Flex-N-Gatereincorporatesandreallegesits responsesto Complainant’s

AllegationsCommonto All Countsin responseto CountV ofComplainant’sComplaint.

1. Theregulationcited inparagraphoneofCountV ofComplainant’s

Complaintspeaksfor itself, andthereforeFlex-N-Gatemakesno responseto this

allegation. To theextentthatparagraphone ofCountV ofComplainant’sComplaint

statesanyallegationsoffact,Flex-N-Gatedeniesthesame.

2. Flex-N-Gateadmitstheallegationsofparagraphtwo ofCountV of

Complainant’sComplaint,butdeniesthat“[t]he plan”wasrequiredto “specifically

addressthepossibilityofan acidspill resultingin ahydrogensulfiderelease.”

3. In responseto paragraphthreeofCountV ofComplainant’sComplaint,

Flex-N-Gatedeniesthat a“hydrogensulfideemissionincident”occurredat thefacility.

Flex-N-Gatefurtherdeniesthathydrogensulfideconstitutes“hazardouswaste”or a

“hazardouswasteconstituent.”Flex-N-Gatefurtherdeniesany “possibility thatan acid

spill couldresultin areleaseofhydrogensulfide.” Flex-N-Gatefurtherdeniesanyother

factualallegationsofparagraphthreeofCountV of Complainant’sComplaint.
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4. Flex-N-GatedeniestheallegationsofparagraphfourofCountV of

Complainant’sComplaint.

5. Flex-N-Gateadmitstheallegationsofparagraphfive, but deniesthat it had

anyobligationto, orthat anyneedexiststo, “amend[] thecontingencyplan.”

6. Flex-N-Gatedeniesthe allegationsofparagraphsix ofCountV of

Complainant’sComplaint.

7. Thestatutorysectioncitedin paragraphsevenofCountV of

Complainant’sComplaintspeaksforitself, andthereforeFlex-N-Gatemakesno response

to this allegation. To theextentthat paragraphsevenofCountV ofComplainant’s

Complaintstatesanyallegationsof fact,Flex-N-Gatedeniesthe same.

WHEREFORE,Respondent,FLEX-N-GATE CORPORATION,praysthatthe

Illinois Pollution ControlBoardfind againstComplainantonCountV of hisComplaint,

thatComplainanttakenothingbywayofCountV his Complaint,andthattheIllinois

Pollution ControlBoardgrantFlex-N-Gateall reliefjust andproperin thepremises.

COUNT VI

FAILURE TO CARRY OUT
CONTINGENCY PLAN AS REQUIRED BY THE PLAN

Flex-N-Gatereincorporatesandreallegesits responsesto Complainant’s

AllegationsCommonto All Countsin responseto CountVI ofComplainant’sComplaint.

1. Flex-N-Gatehasinsufficientinformationto admit ordenytheallegations

containedin paragraphoneofCountVI ofComplainant’sComplaint,andtherefore

deniesthesame. •
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2. Flex-N-Gate’s“EmergencyResponseandContingencyPlan” speaksfor

itself, andthereforeFlex-N-Gatemakesno responseto this allegation. To theextentthat

paragraphtwo ofCountVI ofComplainant’sComplaintstatesanyallegationsof fact,

Flex-N-Gatedeniesthe same.

3. Flex-N-Gate’s“EmergencyResponseandContingencyPlan” speaksfor

itself, andthereforeFlex-N-Gatemakesno responseto this allegation. To theextentthat

paragraphthreeofCountVI of Complainant’sComplaintstatesanyallegationsoffact,

Flex-N-Gatedeniesthesame.

4. Tn responseto paragraphfour ofCountVI ofComplainant’sComplaint,

Flex-N-Gatestatesthat it doesnot knowwhat Complainantmeansbythephrase“trained

departmentassociatesrecognizedtheemergency,andbeganspill response,”and

thereforehasinsufficientinformationto admitor denysuchallegation,andtherefore

deniesthesame. To theextentthatparagraphfourof CountVI ofComplainant’s

Complaintstatesany furtherfactualallegations,Flex-N-Gatedeniesthesame.

5. In responseto paragraphfive ofCountVI ofComplainant’sComplaint,

Flex-N-Gatestatesthatit doesnotknow what Complainantmeansbythephrase“trained

departmentassociatesrecognizedtheemergency,”andthereforehasinsufficient

informationto admitor denysuchallegation,andthereforedeniesthesame. The

remainderofparagraphfive ofCountVI statesa legal conclusionthatdoesnot call for a

response.To theextentthatparagraphfive ofCountVI statesany furtherfactual

allegations,Flex-N-Gatedeniesthesame.
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• 6. Flex-N-Gatedeniestheallegationsofparagraphsix ofCountVI of

Complainant’sComplaint,andfurtherdeniesthatits “EmergencyResponseand

ContingencyPlan”requiredit to makeanysuchdeterminationunderthecircumstancesat

issuein this matter.

7. Flex-N-Gate’s“EmergencyResponseandContingencyPlan” speaksfor

itself, andthereforeFlex-N-Gatemakesno responseto this allegation. To theextentthat’

paragraphsevenof CountVI of Complainant’sComplaintstatesanyallegationsoffact,

Flex-N-Gatedeniesthesame.

8. Flex-N-GatedeniestheallegationsofparagrapheightofCountVI of

Complainant’sComplaint. •

9. Flex-N-GatedeniestheallegationsofparagraphnineofCountVI of

Complainant’sComplaint.

10. Flex-N-Gatedeniestheallegationsofparagraphtenof CountVI of

Complainant’sComplaint.

11. Flex-N-Gatedeniesthe allegationsofparagraph11 ofCountVI of

Complainant’sComplaint.

12. Flex-N-Gate’s“EmergencyResponseandContingencyPlan” speaksfor

itself, andthereforeFlex-N-Gatemakesno responseto this allegation. To theextentthat

paragraph12 ofCountVI ofComplainant’sComplaintstatesanyallegationsoffact,

Flex-N-Gatedeniesthesame.

13. Flex-N-Gate’s“EmergencyResponseandContingencyPlan” speaksfor

itself, andthereforeFlex-N-Gatemakesno responseto this allegation. To theextentthat
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paragraph13 ofCountVI ofComplainant’sComplaintstatesanyallegationsof fact,

Flex-N-Gatedeniesthesame.

14. In responseto paragraph14 ofComplainant’sComplaint,Flex-N-Gate

deniesthatits “EmergencyResponseandContingencyPlan”requiredit to “reportthe

sulfuric acidspill.” To the extentthatparagraph14ofComplainant’sComplaintmakes

any furtherfactualallegations,Flex-N-Gatedeniesthesame.

15. Flex-N-Gate’s“EmergencyResponseand ContingencyPlan” speaksfor

itself, andthereforeFlex-N-Gatemakesno responseto this allegation.To theextentthat

paragraph15 ofCountVI ofComplainant’sComplaintstatesanyallegationsof fact,

Flex-N-Gatedeniesthe same.

16. Flex-N-Gateadmitsthe allegationscontainedin thefirst sentenceof

paragraph16 ofCountVI ofComplainant’sComplaint. Flex-N-Gatedeniesthe

allegationscontainedin thesecondsentenceofparagraph16 of CountVI of

Complainant’sComplaint.

17. Flex-N-Gateadmitstheallegationsofparagraph17 of CountVI of

Complainant’sComplaint.

18. Flex-N-Gatedeniesthe allegationsofparagraph18 of CountVI of

Complainant’sComplaint.

19. If by thephrase“this spill” Complainantrefersto thereleaseofsulfuric

acid,Flex-N-Gateadmitstheallegationsofparagraph19 ofCountVI ofComplainant’s

Complaint,butdenies‘that thisreleasetriggeredFlex-N-Gate’s“EmergencyResponse

andContingencyPlan” anddeniesthatit wasrequiredto “carryout theplanin response
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to this spill.” If by thephrase“this spill” Complainantrefersto somethingotherthanthe

releaseofsulfuric acid,Flex-N-Gatehasinsufficientknowledgeto admitor denythe

allegationsofparagraph19 of CountVI ofComplainant’sComplaint,andtherefore

deniesthesame.To theextentthatparagraph19 of CountVI ofComplainant’s

Complaintmakesanyfurther factualallegations,Flex-N-Gatedeniesthesame.

20. Flex-N-Gatedeniestheallegationsofparagraph20of CountVI of

Complainant’sComplaint.

21. Thestatutorysectioncited in paragraph21 of CountVI ofComplainant’s

Complaintspeaksfor itself, andthereforeFlex-N-Gatemakesno responseto this

allegation. To theextentthatparagraph21 ofCountVI ofComplainant’sComplaint

statesanyallegationsoffact,Flex-N-Gatedeniesthesame.

WHEREFORE,Respondent,FLEX-N-GATECORPORATION,praysthatthe

Illinois Pollution ControlBoardfind againstComplainanton CountVI ofhis Complaint,

that Complainanttakenothingby wayof CountVI his Complaint,andthattheIllinois

PollutionControlBoardgrantFlex-N-Gateall reliefjust andproperin thepremises.

CONCLUSION

WHEREFORE,RespondentFLEX-N-GATE CORPORATION,by its attorneys

HODGEDWYER ZEMAN, praysthat Complainanttakenothingby wayofhis
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Complaint,andthat theIllinois Pollution ControlBoardawardFLEX-N-GATE

CORPORATIONall reliefjust andproperin thepremises.

Respectfullysubmitted,

FLEX-N-GATE CORPORATION,
Respondent,

By:_______
Onofs’ eys

Dated: March 4, 2005

ThomasG. Safley
HODGEDWYER ZEMAN
3150RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776
(217) 523-4900

GWST:003/Fil/Answer—clean

21




