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5. Failure to file with the Technical Secretary of the
Air Pollution Control Board an Air Contaminant
Emission Reduction Program in accordance with the
Sections 2-2.31(f) and 2-2.4 of the Rules and Regula-
tions Governing the Control of Air Pollution.

[

In the course of the proceedings, the Agency amended its complaint

to include the following alleged violation:

6. PFailure to obtain a permit for the installation or
construction of hood enclosures on its saturators
in violation of Section 9{b) of the Environmental
Protection Act and Section 2-3.110 of the Rules and
Regulations Governing the Control of Air Pollution.

The Agency asks that this Board enter a cease and desist order and
impose monetary penalties under the Environmental Protection Act
and under the now-repealed Air Pollution Control Act. . The petition
for intervention was allowed.

On March 30, 19271, Flintkote reguested a variance from this
Board until June 30, 1972 to bring its saturators, oxidizing facili-
cties, and limestone-loading operation_into complete compliance with
the applicable rules and regulations. The Agency's evaluation of
Flintkote's variance petition recommended denial. The enforcement
and variance proceedings were ordered consclidated for hearing pur-
poses.

[Flintkote's Operations and Facilities]

Flintkote's Chicago Heights plant manufactures asphalt roofing
products, asbestos-cement siding, insulating siding, and asphalt
emulsions and cutbacks. The Chicago Heights facility forms a part
of the nation-wide building products operations of the Flintkote
Company. Basically, three manufacturing operations at the Chicago
Heights facility were the subject of the present proceeding: asphalt
saturating, asphalt reducing (oxidation), and the limestone unloading.
The asphalt saturator facilities include three operating lines, #2 - 4
roofing machines. Flintkote's basic production process for roofing
materials is as follows: Flintkote purchases asphalt, a residue of
petroleum, from a refineryv, receives it in tank trucks, and then
pumps it into one of several heated storage tanks on its premises.

1 The variance application was subsequently amended to advance
the compliance date to March 31, 1972.



Asphalt is kept heated to 350-400° F. in the storage tanks by the
use of steam, emersion burners, or by a connection to the super-
heater. When operations begin, the asphalt passes from the

storage tanks into the saturators. Dry roofing felt is fed into the
pre-saturators and saturator tanks where it is first spraved and
then coated with hot asphalt. The passage of the felt through the
tanks creates continuous agitation. The moisture content of the
felt, approximately 5 to 10%, flashes off during the spraying
process. No control devices exist on the asphalt saturator tanks.
The fumes generated by the saturation process are vented through
natural draft vents directly to the atmosphere. For example,
Saturator No. 3 has five vents of Varying sizes. The emissions from
the saturators contain the steam flashed off and particulate matter
from the light ends of the oil; the steam-o0il vapors carry a charac-
teristic odor and are brownish-gray to white in color. After being
impregnated with the asphalt, the saturated sheet passes to the
drying-in section, a series of steam~heated rolls which serve to drive
any surface saturant into the sheet. This vrocess too occurs under
natural draft conditions whereby asphalt fumes containing particulate
matter may be ewmitted. Thd product then goes either to the cooling
looper section or to the coating rolls.

The asphalt f£lux for the reduction department arrives at the
Plintkote premises in tank cars or trucks and is placed in blow
stills. The asphalt is agitated mechanically and by the circulation
of air in the blow stills themselves. This blowing process increases
the hardness of the asphalt for use in shingle saturant or as coating
asphalt, by removing the light ends of the oil from the asphalt. The
exhaust from the blowing process is manifolded through a fume condenser
which operates as a control device. The fumes pass through an oil
path, then through a coke condenser, where there is a water spray.
The three blow stills operate with a forced draft of about 1000 cfm
each. A white plume is emitted from the coke condenser; these vapors
contain particulate matter and moisture due to the introduction of
water from the water sprays, and carry the same characteristic
asphaltic odor to the atmosphere.

In the coating section, an asphalt mixture containing 50%
oxidized asphalt and 50% very finely ground limestone is'applied
to the saturated felt. This limestone is delivered to Flintkote
by truck and discharged into a hopper enclosed on three sides and on
the top. Two exhibits introduced into the record are photographs
of the unloading process, and illustrate the dust generation that
occurs at that time. (See Complainant's Exhibits 14 and l4a). After
the felt has been treated with the fill coating, it is surfaced
with granules and conveyed through a water-spray cooling section.
A vapor, which Flintkote contends is steam having a pronounced white
plume, emanates from this process and vents unrestricted into the
atmogphere.



[Contaminant Control Methods]

As of the date of the hearing in this case, none of the three
Flintkote processes which are the subiject of this variance had
adecguate operating control devices for reducing air contaminant
emiscions. The cxidizing stills do vent to a coke condenser followed
by a water spray; but Flintkote, in its variance petition, freely
adnitted that, though the control units collected substantial
amounts of petroleum distillates, particulate matter having a
characteristic odor was being emitted. The request for a variance
filed by Flintkote called for elimination of these emissions from
the asvhalt conversion overation by the purchase of already-converted
asphalt., Flintkote indicated that it had found and obtained a ccmmit-
ment from American Oil as a source of sunply baginning July 1, 1971.
Flintkote has no plans to continue asphalt conversion operations on its
Chicago Heights premises after September 1, 1971.

As regards the limestone unloading operation, Flintkote presently
has couvicvment to eive pneumaticalilv-delivered limestone powder.
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1, all limestone will be delivered in pneumatic-
s delivery process, and several standard bag collec-

led on the limestone storage silos, are the
migues for the limestone operation.

irment to be emploved on the saturators is a
oxidizer and an indirect heater. The

in effect, incinarate the fine oil mists
srhaltic fume. Control eguloment has been installed
c operating on saturator No. 3 with debugging to be
complated by Sc stember 30, 1971; Flintkote stated a deadline of

March 31, 1971 for saburitors Nos. 2 and 4.

[The Issues]

The issuces presented in this case, the enforcement case,are as
7,

*
follows: "oroved Al

1€ Flintkote has an ant Contaminant Emission
Reduction Program (ACERP) and, if so, whether this acts as & defense
to the imposition of monetary penalties; whether Flintkote's oper-
@tlona violate Section 9(a) cf the Environmental Protpot‘on Act;

the narticulate emissions from the three saturators and the
5tills violate ?ule 3-3.111 of the Ralme and Regulations
Governing the Control of Alr Pollution; whether FPlintkote has violated
Section 2(b) o7 the Environmental Protection Act and Section 3-2.110
of the Rdle; arnd Regulations Governing the Control of Air Pollution
to obtain a vpermit for the installation of hoods and
enclosures on Saturator No. 3.
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[The ACERP Question}

The Air Pollution Control Bozrd, this Board's predecessor
body, instituted the Air Contaminant Emission Reduction Progran
(ACERP)} in 1967. (See Rule 2-2.4 of the Rules and Regulations
Governing the Control of Air Pollution). This basically called for
those operations and vrocesses which were being conducted in vio-
lation of the applicable regulations to submit a plan detailing
air pollution control activities and proposed installations, indi-
cating dates of compliance. The ACERP program bore a great deal of
similarity to the present allowance for variances under the En-
vironmental Protection Act. (See Title IX). Just as the present
grant of a variance acts as a "shield" to an enforcement action,
so also an approved ACERP acted to protect the person receiving
it from being found in violation cf the Rules and Regulations
Governing the Control of Air Pollution provided that the approved
program was being implemented. In generic terms then, the Air
Contaminant Emission Reduction Program was a variance under the
Air Pollution Control Act ahd is a variance under the Environmental
Protection Act. It should be noted, however, that such a variance
under both Acts only continues in existence for a period of one
year.

Flintkote and Asphalt Roofing Manufacturers Association {ARMA),
of which Flintkote is a member, commenced their dealings and corre-
spondence with the Air Pollution Control Board (APCB) in September,
1968. At that time the APCB was considering the adoption’of a "no
plume, no odor" regulation for asphalt roofing saturators. On
September 18, 1968, Flintkote read a statement to the APCR stating
Flintkote's opposition, as based on technical feasibility, to the
proposed "no plume, no odor" standard. Subseguently, the APCB
decided not to adopt such a standard, leaving the asphalt rcofing
manufacturing industry subject to the existing regulations already
in force in 1967.

On December 30, 1968, the Environmental Control Committee of
ARMA asked the reguirement for submission of Air Contaminant Emission
Reduction Programs be suspended until June 30, 19689, {(Flintkote
Ex. 23). On January 30, 1969, the APCB denied the regquest of ARIA
for a time extension for the submission of ACERPs. The Board stated
its belief that all time extensions should be dealt with on an in-
dividual, rather than a group basis. (Agency Ex. 37A). On FPebru-
ary 26, 1969, Flintkote responded to the APCB's reguest and sought
an extension to complete its studies regarding asphalt saturator
emissions and promised to discuss its program by June 30, 1969.
{Agency Ex. 37C). On March 3, 1969, the APCB wrote to Flintkote
stating its understanding that the company intended to submit a
formal request for an extension of utime within which to submit an
ACER? for the asphalt saturators. Such a reguest was to contain
detailed infoxmation relating to Flintkote's contribution toward
research activities and projects for controlling emissions. {(Agency
Ex. 37D). On March 21, 1969, Flintkote complied with that reguest
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for control sguipment information and again stated its willingness
to discuss 1its program by June 30, 1969. {Plintkote Ex. 42A). On
May 2, 1969, the APCB granted Flintkote an extension of time until
Adugust 15, 1969, to submit its reduction program pertaining to
asphalt saturators. On September 23, 1969, the Chicago office of
the APCB received the following 1etber, dated Septeoumber 22, 1969
from Flintkote:

"Gentlemen:

In accordance with previous correspondence regarding
Air Pollution Control, we wish to advise you that we
are maintaining an active program of process and egquip-
ment evaluation to reduce and control asphalt saturator
emissions.

Our preliminary engineerxing design of hoods and enclo-
sures is presently being modified on the basis of studies
and evaluations at our Los Angeles, California and Poxrt-
land, Oregon installations. Our primary objective is

the xeductlon and ceontaining of our flow consistent with
safe and efficient onerations. We estimate completion
of this project by December, 1971.

As indicated in cur correspondence of March 21, 1969
we are continuing the evaluation of the air vollwutio
control eguipment in ovperation at our Los Angeles,

California and Portiand, Oreq.n plants. Our enginecr-

4
n

ing and manufacturi Dersor are continuing to .
develop the basic data reguired for the smlection and
design of the equiprent nernts of these installa-
tions for utilization at Chi o Heiohts, Ifllinoics.

We estimate the program for
control eguionment will b2 connle
sarly 1973.

-
ting and installing
e

\A

by late 1972 ox

Very truly yours,

THD FLINTHEOTE COMPANY
Though the letter is addressed to the Srringficld office, there is
apparently no record of rececivt there. The Ailr Pollution Contrel
Board never responded to the September 22 letter. The Alr Polliu-~
tion Control Act "‘aptor 111 1/2 fction 240.12, in effect at
that tine, provxues in part as idl}o

"Upon the failure of the Technical Sceretary to
take action within 60 davs alfter e reoguest Lor in-

stallation permit, potition for variance or certifi-
cate of exemption, . . . the nerson sff;zv” gy of
such actions shail be oniil : -
poses such failure toe act as a

permit, variance or cxemption . . .

i
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This hiatus in the administrative vrocess has in effect awarded
Flintkote an ACERP

The Agency contends that the above letter does not constitute
an ﬂzr Contaminant Enission Feduction Program bDecause it does not
contain certain informaticon in accordance with Rule 2-2.41 of the
Hules and Regulations Joverning the Control of Air Pollution. That
rule vrovides that the xgram filed "shall schedule over a reason-
able period of time eithsr an installation of gas cleaning devices
and/or replacenent and/or alteration of specified facilities such
that emissions of air contaminants are reduced to the levels re-
guired . . . " Though it is true that the Flintkote letter of Sebh-~
tember 22, 1969 did not contain swvedifics as to control devices or
as to a pnasewiz phase-out schedule, Flintkote was never informed
by the Air Pollution Control RBoard or by any representative theresof
that its submission did not fulfill the requirements of Rule 2-2.41.
tter of fact, until the instant case arose, no representative
OF any State *eguldtory agancy, neither the 2Air Pollution Control
Board nor its successor body, the Imvironmental Protection Agency,
had made any contact whatsoever with PPlintkote either to guestion
the existence of an ACLRP or to inguire into the company's com-
vliance therewith. Thm Aa‘ “writher contends that the alleged

&
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ACIRP was not "detalle as to chl sourcs oneration in accordance
with Rule 2-2.31(c)," at»the ' ok of response greeted this

omission In addition, we bzlicve that 'lintkote's ycar—long series
of correspondenca with the APCH justifiably led it to conclude that

ssion in fact Zullilled tho ACERP requirements. Numerous
parties throughout the corresvondence
regarding the subnission an 2CERP for the asphalt saturators;
shen the extension was granuced to Auvgust 15 for the submission, the
APCE letter made smrcific refercence to an "Alr Contanminant Emission
Reduction Program.” Duc te the lack of a response, Flintkote was
entitled to rely on their orogram having bzen tacitly approved by
the A2C3 and on thelr being able to proceed with an implementation
plan geared to "late 1972 or early 1973."

its subni
referencaes were made by

pntammber 22 letter was definitely filed
rék%?” neot with the Soriﬁqxlel@ orffice
he Saptember 22, 196¢ letter is sitamped

The mere fact that the
with +tho Chicago APCE and anpa
is in no way determinative. T

as received by the Chicac ) - that is suflicient We must view
the companv's month-late 1 as also having Lbeen cxcused by the

APCH.

In the case of IPA v. Comnoowealth Pﬁl““ﬂ»(DC§7O 4), this Board
held that under Pollution “ontro; Act, the
ADPCB could grant cne year. Sincc Plintkote'’s

ACERY was in cfiect aprroved on November 22, 1969, and never renewed,




it is therefore no defense to any enforcement action prosecuted sub-
seguent to November 22, 1970, althouch, as the Board has stated
vreviously, "it is clear that we would not bz inclined to impose

noney uenalties on anyone who in good faith had adhered to an approved
program.” (EPA v. Commonve Edison, PCB70-4). It should also

e stressed at this point th the ACERP only acts as a dofense to
those contaminants which it presumed to abatz and Cont*o& in the

ACERP itself. Thus, the instant case, Flintkote's "shield" against
vrosecution would only extend to asphalt saturator -emissions as moen-
tioned in the letter of Septeunber 22, 1868%. Pre sumabli this coul’
cover fumes from the ox1d¢z11g stills, though it is doubtful it
could be extended to cover dust from the' limestone-unlcading opera-
tions.

It is apparent from the testinony and the stated wariance reguast
that Flintkote will be in c>“w3 ance at least one year ahcad of its

indicated ACERP deadline. Thoush it is trus thet installation of the
hoods and enclosures was not completed until Zworil, 1271, not Dece
ber, 1970, as the ACERP gtated, this dolay will not resuit in any
delay in the owverall vr03“ct In additicn, Flintkote has ovi vagl\
changed the type of control le“”“ﬁt 1t 1r“:z“ xc i
will this delay the Lotdio v
notified the Agency
for all the eguioment
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[Violation of Section 9(a) of the Act]

Nuite separate and distinct from the consideration of violation
of the rules and regulations governing the operation of Flintkote's
atien whether Plintkote violated the Environ-

t. It entirely clear from a reading of the
can ke guilty of a violation of the basic prohibi-
the Act even though he is complying with the
~plicable to his »narticular enission or dis-
ths Act specifically provides that any person

is uroniblfcd ‘rom discharging contaminants into the atmosphere which

cause or tend to cause alr acliutjon . . . Or . . . violate the
regulsations o “*awnar@~ adowted by the Board under this Act®
.y : u?a“a at first blush this may seem to
nersons who discharge contaminants into
LL iz abundantly clear. There are many
a person 1is comolylng with the regula-
"air pollution”™, and we have so held in

v. Southern Asphalt
In that case we said:

ny that Respondent's
U th n the emission limits
ctions, would constitute a severe nuisance
and groatly interfore with tho eribvﬂcnt of life and
property of the resiuonts in the immediate vicinity.”
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possibility that a p
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.
ho broad
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(Zection 49 () of the Act). omnprliance with

vy is oo deglicinate deferse in any action

uf 1t is not a conplete defense.  bBocaus

; 34
ense, the Act would have said so.

ion to decide, then, is whether Flintkote is guilty in
ing Section 951} of the Act, notwithstanding the

liance by most of the facility with the regu-
ring their operation., BSe c’lou 91a) of the Act states
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"No perscrn shall cause or threaten or allow the
discharye or emission of any contaminent into the
environmont in any S o2 or tend to
causs ALY )hl;uLw:s alone or in
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l)“ 'f?;'\ .

5 @

ard

Pl



Air Pellution is defined as follows:

"tair Polluticn' is the presence in the atmos-—
phere of one or more contaminants "in sufficient quan-
tities and of such characteristics and duration as
to be injurious to humarn, plant, or animal life, to
health, or to property, or to unreasonably interfere
with the enjoyment of life or property."

Numerous witnesses appeared at the hearing and testified to the odex
which existed beyond the boundaries of the plant. Withess after wit
ness talked about the "tarrxy" odor which made them nauscous
caused their eves to «at,.. Two of the most descriptive :
on the subject were Elizaboth Blackwell and Dale Moodv, the
complainant. Blackwell, wio lives near ths plant, describ
"pungent, acrid, tarry" swell which made breathing difficu
identificed the odor as coming from the Flintkote nlant be
the direction of thz wind when she notices the odor.- oho
lished vrowerty domage o £ %hfubbery and automobi

sult of the tarry eml: from ¥lintkote, Dale Hoody wo
the Flintkote plant. He has not ;cm& what he teorms an unbeo

asnhalt tyre odor win

o
Tilintkote piant. Pro
irritation and hoadad
work. Ho, like :
the Tlintkote plant.
on his automobile as
particulate accumulates
car) and as a result his
A1l of this testimony oC
the #Flinthote plant "int
of the neighbors and huﬁv
remaining, then, is to ¢
able" as reguired by tho
alr contaminant emissions EIEhalaRN:
the Act when there is prooi chat thers
and provaerty and that C”VD“’”"C‘]! VooTe

NP .Y 2 EEEE N
from the diraction of who
30399“ Tdopsure to odoyr has ¥
he . :

IO

JR B
Gaaaooa

cat more qaickW
, insions 1
sioont of 1ile
wiunt. . The
interferenc
tion of this
i ithin the
is an intorierence
cnable technology is

o1

-1

control the contaminant e 1at both elopent
proved in this case. The

coen proviously do
1

in L%l opinior Znd, in the Agency firmly
Y thoir ol ‘mchn‘ 1 suen odoriierous and parvi

er"910h” haz been i e 1968. On

1968 Y'*'ltlof(’jggf had "dust sne

uble amount of mone iy to cnclose

tors and, when encl Tlint 5] presently

ing the wvcs bﬁ“du’ . i} ¢ the scrubb:

static SystemJ now bheoine dore vlintkote Dx. 32).



untid two Chicaco firms installed and operated with fume incinera-
tion in 1970 that Plintkote really commenced its own installation.
Furthey, varticulate controls have been available to Plintkote for
at lcast 10 vears uging either of the methods adopted =zt its own
facilitics in Los Anceles or Portland, and Tlintkote's own variance
petition Zilced in this caese adnmits Ylintkote's ability and intent
Lo cou;;o? the cdore and harmful emissions. This control of
iculates would have significantly contributed to the control
Cazcaﬂo aights on the limestone operaticn. The pneu-
ng eguipwent has been installed for some time but has
: lly used due to a lack of trucks with pneumatic devices.
this arvea, too, Flintkote could have moved ahead, for the equip-
was evailable. Thus, Tlintkote's interference with the life
crity of its neighbors became unrecsasonable when its own lax-

iy stalled thz installation of control - eguinment.

. 5
cease and desist o dox shall be issned against Flintkote which
er shall reguire control devices to be installed as further ocut-
in this opinicn. Plintkote shall be Derm;tted to operate
Lfs facility 51 as it complies with the timetable for the in-
stallation and operaticn of the control GQELQmQHL as outlined.

{The Particulate Regulations - Violation]

~3.111 is applicable to asvhalt roofing operations;
follows:
"Particulate matter emissions from any orocess
1 ]

shall be liniiced by process welght in accordance with
Table 1 of Chopter IIT . . . 7"

On

-

Ox

the Rules and . Zegulations Governing the Control
the following definitions are given:

5 Waicht: The total weight of all materials
into any source operation. {emphasis surplied)

"Process Woelght te: . . . {b) For a cyclical ... .
operation, thoe total process welcht fox a period that
COVELs a con owernbicdn cor an int ~al number oI
cycles, divic 3 of actual process opera-
tion during Where the nature of any
pProcess or cv\:ata degveﬁ of any egquipment
is such as Lo pe an one interpretation of
thig definition. cretation that resulis in
the minioun value :ble emissions shall apoly.”

uch &
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Flintkote's owerations are such that a continuous but varying
amount of heated astholt must be repneatedly injected into the
saturator tanks in er tho ‘ rature can be main-
tained during operaticus. "OCESSsS oCCcurs as
follows: The gsaturator i nks, a south and
north tank, which arc pe. Ahead ol the

south tank 1is a pre-sg g of o set of
sprays; following the the so=a section. Asphalt
is pumped into the soutd 1 tanks, from there 1s con-
veyed to the spray and ions. The spray and the

scaker sections are similar & vays whoge overflow is drained
back into the south and north saturator tanks resvectively. The
asvhalt used in these four sections flows from a 50,000-gallon
holding tank. The esghalt is pumped out of the holding tank

and through the suverheater. The discharge from the superheater
can go three dircctions: 1t would normally flow into the south
and north tanks, but when the temperature of the asphalt reaches
above a certain set point, the auvtomatic tempersture control

flow valve cpens and discharces the asphalt back into the hold-
ing tank. Flintkoke contends that this "recyvcle" factor should
be taken into awccount in compuiing allowable emissions. It con-
tends that the more asn»halt recycled or "introduced" into the
saturator operations, the greater the guantity of emissions. We
believe that such an interpretation is in flat contradiction to
the final sentence of the definition of "Process Welght Rate".

If we were to allow Flintkote's interpretation to stand, that would
mean that every time a product of an operation were removed from
the production process, e.g. for weiching on a scale, then a
recomputation of process weight would necessarily have to take
place. As further illustration of the unreliability of such a
standard, Flintkote itself admits that the recirculation rate in
a machine may vary depending upaen the amnount of heated asphalt
the "thermostat” determines is necessary to maintain the proper
temperature. {R. 2924-26) Further, such a standard would be
subject to the vagaries of a manufacturer's operation even if

the same machine were being used and the same amount of end
product turned out. The definition which Flintkote advocates
would place an unreasonable burden on the regulatory enforcement
process. urther, such a definition flies in the face of the
regulation which calls for minimal, not maximum, emissions. 1In a
simplistic form, process welght must be whatever is brought to
the company's loading dock and then once introduced into a
process. As Flintkote's own witness admitted on cross-examination,
"In the case of saturators, I would think the contrclling factor
in emissiong would be the open area of the tanks™. (R. 2928} The
controlling factor,therefore, is not recycle, but is the amount
of asphalt introduced into the process.

14}
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In computing the process weight, the felt introduced nust
also be added in. Using the Ceompilation of Air Pollutant ¥mission
Tactors, dated April, 1971 (iPA Ex. 18), the Agency engineer con-
cluded that only saturator HNeo. 3 was in viclation of tha & L
regulations. Using both felt and asphalt, the allowablc emissions
cn Saturator No. 3 are 35.4 pounds per hour; actual calculated
emissions using the federal table are 50 pounds per hour. In an
attempt to determine the actual emissions and thereby refute the
computation made by the Agency, Flintkote obtained the services
of a testing company. Its results, however, were so contamine
by improper testing methods that they arve in effect worthless.
are then thrown back to the Compilation of Emigsion Factors data
for a determination of actual emissions. Flintkole atten:
challenge the data in the federal document and differentiate the
operations sampled therein from its Chicago Heights operations.

The federal deocument bases its samzling on plants having forced
draft ventilation, whereas Flintkote ownerates with thermal draft
venting. In the case of EPA v. Norfolk and Western Railwav,
PCB70-41, the Board determined tnat the railroad had successiully
differentiated its operations from those sampled in the federal
documant by introducing results of tests of eguipment more nearly

: :ntative of the actual emissions in the case than the more
ot liz=d standard factors offered by the Agency. We see no
such significant differentiation here. Flintkote repcatedly sought
to establish that in the plant ard on the premises, particulate
devosits were significant, and possibly in the amounts as dis-
charged to thne outside vicinity of the plant, but was never able
to so conclusively prove. Thus, Flintkote never showed why forced,
as opposed to thermal, draft makes a difference. The similarity
of operations therefore holds and, due to the failure of the con-
ducted tests, Saturator No. 3 must be held in violation of the
applicable regulation.

On the question of a violation of the regulations by the oxi-
dizing stills, the record is not clear that a violation has been
proved. Using the 1967 data and the Compilation of Emigsion Factors,
the Agency could not determine whether a violation existed. The
Agency environmental engineer testified that due to the presence
of collectors on the stills, the efficiencies of which were nesither
known to him nor availlable using the Compilation of Air Pollutant
Emission Pactors, he could make no calculation of emissions. The
test which Flintkote conducted on the oxidizing stills was similarly
contaminated by the testing methods.

In summary, the Agency has shown that Saturator No. 3 was in

violation of the Rules and Regulations Governing the Control of
Air Pollution. '
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[Permit Viclations]

The Agency has dropped Count 4 of its initial compl
Count 5, the Board has ruled herein that Flintkote did cw
the ACERP filing requirements.

Count 6 of the complaint, as amended during the course of the
hearing, concerns Flintkote's failure to apply for an insial i
permit for the hoods and enclosures on the saturators. i
concedes that the panels were installed as part of the LER?

evidence the company's ongoing @batement program. Flintkote!

failure to obtain an installation permit for these as ye% non-

functiconal devices must be viewed only as a de nig 3

sion of Section 3-2.110 of the Rules and Regulations

the CQntrol of Air o]lution. Thb permit h?s since been obtaincd
> "

Gres

ex1st.

[Flintkote's Variance]

Flintkote, as we previously indicated
a petition for variance with the Board.
by subseguent testimony in the course of
for final compliance, as amended, is March

The issue then is whether the varisnce should be ¢y
The Environmental Protection Act states that a varianos
granted to a petitioner 1f he proves that compliance with
the rules and regulatiov” promulgated thereunder, oOr
the Board creates an “arbitrary and unreasonable ha
tion 35, Environmental Pro*pctlnv Act). vic have on
occasions that in dstermining whet such a hardshis exi
will balancO the benefits and detriments to the public £
the benefi and detyinents to the vetitioner. We
stated thﬂt this is not an egual balance. The Boar
the benefits to be afforded to the public as being i
of factors. After a review of the evidence as proese d, wve
feel that the variance should be oranted in this casc upon cor-
tain conditions, which will be dealt with separately.

)rﬁm

u P
Yo
o
C

tr?n7uot

yhed

First, the bulk of ¥Ylintkote's operat OLU, Saturator No. 3,
the oxidizing stills, and the linestone-unloading ¢ 3 131
all be in compliance by the end of Septembar, 1077r
hzs stated a deadline of March 31, 1972 for install and
coeration of the thermal oxidation unit in Saturatro:x Z and
Ho. 4. While there will bz some discharge of cont to the

atmosphere during the time when the project is bei:

i



we fecel that this 1s permissible since the alternative Lo not
cgranting the variance would ba a shutdown of the pl

plant. The
economis impact would bo to allov for tha little bene-
fit to be gained if the Lo

woere continued for a
snort time - less than 3 one-unlicading and
oxidizing stills, and 1 tor No. 3, with all
thrce operations graduall cempliance as the
deadline date approoches. 250 people and
its shutdown would also af Yount ﬂi-mel I1li-
nois. This constitutes an

D

over %2,000,000 in

)
rhﬂﬂs vqut down the plant until
|

the State of Illinois. e ing

comﬁtluWCG is achieved would be hle zlternative 1if the pollu-
tion caused by the irdv“ ry were and the prospect was
that it wo uLd Cﬁl*lﬂ“v, unabate Such is not

the case here. As a nmatter of turztors on which com~
pliance wllL be delaycd the lo 5 & rtors No. 2 and Ko. 4,
were nolt even fouad by Lthe y to be in vielation of the

avolicable regulations.,

indicated that
on Saturators
craser 1, 1971,

two months car-
e month sostponenent
time when the plant
27-30). 'The installa-
has “dit?d long e¢nough without
vork shall begin as scheduled on
and shall be completed by

Li@tv snall hc e until January 31, 1972

o .
T gy ey bt s e e @ ey
G USTIINLE 2 Yavisions.

it contemnplated that
No. 2 and o. 4 would

e T |
L)l.},\J.._L“«WJ.}’ [SReaats

Testimoeny at the hearing licited the possibility that
ionificani cmissicns may g fromn the asphalt storage
tanks. Eacl LBV g eguipvad to keep asphalt
in a heated ope '+ any coantrol device, free-
venting thrau sty atmosshere. Tlintkote

ong, thelr quantity and
savirounental PYrotecticn Agency

shall condu
guality and

5

0O+
th

i
J

within six mo ica company s evaluation of the need
for particulat dor 1 devices on the storage tanks.

Plintlcte shall post & bond in the sum.of $245,000 as a
condition of variance; in all other respects, the variance
shall be gran reguestad.
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Several procedural mat
Flintkote sought to call Wi
Environmental Protection
taln the Hearing Officer's
the absence o any showing
of any specific or relavant
case, complaint or situation.

The Hearing Officer also ordered
the transportation expenses fio
Carpenter, the Oenera; Manegoy
the Flinthote Cm'h~ry 3
ity to comvnel the appearance of
a bhusiness authoLlnvd and lice
of Illincis. In this case, the
assessed to the calling party
made on the first day of the -
be put to the burden of

called witnoess.

and the Attt
linthote
+-1 [N CAVEC R

.

. for

uncer the
Board's fir
noct naoe
}1“" the
that
Citizen :
ouraqu oy the
Moody, private
rcsuluud in the filing ,
at least has caused pollution

5 T
50 WMmae
]

TOoL
any




tho Chic
Tlate 1972
The of fact and con-

clusion

Crder of the

‘'his

: iohod in
Pollution Control )

T
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