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RECE~VE~

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLERK’S OFFICE
AUG 13 2004

Midwest GenerationEME, LLC )
Petitioner ) PCB 04-185 STATE OF ILLINOIS

Pollution Control Board
) , Trade SecretAppeal

v. )
)

Illinois Environmental Protection Agency, )
Respondent )

MEMORANDUM IN OPPOSITION TO MIDWEST
GENERATION’S MOTION FOR PARTIAL RECONSIDERATION OF

THE ILLINOIS POLLUTION CONTROL BOARD’S ORDER OF MAY 6~2004

Preliminary Statement

RespondentIllinois EnvironmentalProtectionAgency(“IEPA”) submitsthis

memorandumin oppositionto themotionby AppellantMidwest GenerationEME, LLC

(“Midwest Generation”)for reconsiderationoftheportionoftheBoard’sorderrequiring

thatthehearingin thismatterbeheldexclusivelyontheJEPArecordpursuant.to 35 Ill.

Adm. Code105.214(a),requestingthat the issuesbereviewedde novo.

Midwest Generation’srequestcontravenesnotonly theBoard’sregulationsbut

morethanthreedecadesofconsistentBoardprecedentrequiringthathearingsbeheldon

theagencyrecord,to preserveJEPA’ properdecisionmakingrole andpreventforum

shopping. Nothing in Midwest Generation’smotionprovidesanycognizablebasisfor

suchwholesale’overthrowofprecedent.While Midwest Generation,like all who come

beforeJEPAandthe Board,is clearlyentitled to dueprocess,thetype andlevel of

processthatis dueis commensuratewith therightbeingprotected.Here,theprocess

affordedby IEPA gaveMidwest Generationampleopportunityto protectits rights and

submitpertinentinformation. Indeed,nowherein its motion doesMidwest Generation

evenprovidea clueasto whatparticularextra-recordinformationit would like to now
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introduce,andwhy suchinformationcouldnothavebeenprovidedto IEPAin thefirst

place.

Point I

BOARD REGULATIONSAND PRECEDENT UNAMBIGUOUSLY
REQUIRE THAT HEARINGSBE HELD ON THE RECORD

TherelevantregulatoryprovisiongoverningBoardhearings,35 Ill. Adm. Code

105.214(a),expresslyprovides,

Thehearingwill bebasedexclusivelyon therecordbeforetheAgencyat
thetime thepermit or decisionwasissued,unlessthepartiesagreeto
supplementtherecordpursuantto 40(d)oftheAct. If anypartydesiresto
introduceevidencebeforetheBoardwith respectto anydisputedissueof
fact,theBoardwill conductaseparatehearingandreceiveevidencewith
respectto the issueof fact.

Thisprovisionexpresslyappliesto “any appealto theBoardof theAgency’sfinal permit

decisionsandotherfinal decisionsoftheAgency.” 35 Ill. Adm. Code. 105.200.

Accordingly,theBoardheldin thechallengedorder,

Hearingswill bebasedexclusivelyon therecordbeforeJEPAatthetime
it issuedits tradesecretdetermination.See35 Ill. Adm. Code105.214(a).
Therefore,thoughthe Boardhearingaffordspetitionertheopportunityto
challengeIEPA’s reasonsfor denial,informationdevelopedafterIEPA’s
decisiontypically is notadmittedathearingorconsideredby theBoard.
See Alton PackagingCorp. v. PCB, 162 Ill. App. 3d 731, 738, 516N.E.2d
275, 280 (

5
th Dist. 1987); CommunityLandfill Co. &City ofMorris v.

IEPA, PCB01-170(Dec.6, 2001),aff’d subnom. 331 Ill. App. 3d 1056,
772 N.E.2d231 (3d Dist. 2002). ‘

Board Order,PCB 04-185(May 6, 2004).

Notwithstandingtheunambiguousnatureoftheapplicableregulationandthe

precedentcitedby theBoard,MidwestGenerationattemptsto createroomto

accommodateits unusualrequestby arguingthat neithertheregulationnortheprecedent

aredefinitivestatementson thematter. It arguesthat thesecondsentenceofthe
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regulationshould effectivelybereadto cancelout thefirst; that thelackofanexpress

statutoryprovisionapplicableherein additionto theregulationdiminishestheforceof

theregulation;andthatthecasescitedby theBoarddo not actuallysupportthe

requirementthathearingsbeheldon theagencyrecord. Midwest GenerationBrief at 6-

7.

Noneof theseargumentswithstandscrutiny. With respectto Midwest

Generation’sreadingoftheregulation,its argumentwasexpresslyraisedanddismissed

in oneofthematterscitedby theBoard, CommunityLandfill — indeed,by thesame

hearingofficer presidinghere,BradHalloran. In CommunityLandfill, thepetitionerhad

arguedbeforethehearingofficer, asMidwest Generationdoeshere,that thesecond

sentenceoftheregulation— “If anypartydesiresto introduceevidencebeforetheBoard

with respectto anydisputedissueof fact, theBoardwill conductaseparatehearingand•.

receiveevidencewith respectto the issueoffact’.’ — shouldbereadto allow it to

introducenon-recordevidenceinto theproceeding,notwithstandingthefirst sentence

requiringhearingsto beheldon therecord. HearingOfficerHalloranheld, consistently

with basicprinciplesofinterpretation,thatratherthannegatingthefirst sentence,the

secondsentenceshouldbe readasmodifying only theclausein thefirst sentence

regardingagreementsunder40(a)(whichdoesnot applyhere)to supplementtherecord—

i.e.,suchthat theseparatehearirigis allowedonly to addressevidencebroughtinto the

proceedingthroughsuch40(a)agreements.SeeCommunityLandfill, PCB01-170,

TranscriptVolume1 at233-37andDecember6, 2001 Order.1

Midwest GenerationmisinterpretsCommunityLandfill by referencingonly theAppellateCourt decision

affirming theBoard’sOrder,andnottheOrderitself. MidwestGenerationbriefat 7. TheAppellatecourt
affirmedon thegroundthat it lackedsufficientinformationto determinewhethertheparticulardocument
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Regardingtherelationshipbetweenthestatuteandtheregulations,Midwest

Generationappearsto suggestthattheregulationlacksforceasit appliesto proceedings

suchasthis one — essentiallyimplying thatinclusionofproceedingssuchasthis one in

the on-the-recordrequirementwaslessthanintentionalandwell thoughtout. $~

Midwest Generationbrief at6. However,this assertionis beliedby thefactthat the

applicableregulations,whichhavesincebeenamended,previouslyprovidedexpressly

for a novohearingusingnon-recordevidencein certaincircumstances.Seeformer

section105.l03(b)(8).2Clearly, theBoardis cognizantof how to craftregulationscalling

for ~ novo proceedingswhenit so chooses,andit chosenot to do so here.

As to thequestionofwhetherthe casescitedby theBoard supporttheboard’s

ruling, asnotedabove,Midwest GenerationentirelymissedthepointofConmiunity

Landfill by citing only to theAppellatecourtaffirmanceandnot thereferencedBoard

decision.Moreimportantly, thepurported“dicta” containedin theBoard’sothercitation,

thatappellantswantedconsideredby theBoardhad in factbeenpartof the agencyrecord. 331 Ill.App.3d
at 1063.
2 Thatsectionappliedonly toNPDESpermitappeals,andprovidedin its entirety(emphasisadded),

The hearingsbeforetheBoardshallextendto all questionsof law andfactpresentedby
theentirerecord.The Agency’sfindings andconclusionson questions,of fact shallbe
primafacietrue andcorrect.If theAgency’s conclusionsof factare disputedby theparty
or if issuesof factare raisedin thereviewproceeding,theBoardmaymakeits own
determinationof factbasedon therecord.If anypartydesiresto introduceevidence
beforetheBoardwithrespectto anydisputedissueof fact theBoardshall conducta de
novohearingandreceiveevidencewith respectto suchissueoffact.

Eventhis express~ novoprovisionwasconstruednarrowlywhenit was ineffectinordernotto distortthe
respectiverolesof theboardandtheagencyasdefinedin thestatute. TheBoardheld inDeanFoodsv.
IEPA, PCB81-151(August22, 1984),quotingOlinCorp. v. JEPA,PCB 80-126(February17, 1982),

Thehearingdenovoprovisionsmustbeconstruednarrowly; otherwisepermitapplicants
will betemptedto withhold factsattheAgencylevel in hopesof amore friendly
receptionbeforetheBoard. Thiswould encourageappealsandwould placetheBoardin
a positionofbeingthe first agencyto evaluatethefactualsubmissions.This would
distort theseparationof functionsin theAct.
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Alton PackagingCorp.,bothdirectlyandindirectlyreferencesa longandconsistentline

of courtandBoarddecisions,datingbackto 1972,expresslyholdingthathearingsmust

beconductedsolelyon theagencyrecord. 162Ill. App. 3d at 738, citing IEPAv. PCB

andAlbum, Inc., 118 Ill.App.3d 772, 780-81 (1983),citing Soil EnrichmentMaterials

Corp. v. EnvironmentalProtectionAgency(1972),5 Ill.P.C.B.Op. 715 and Peabody

CoalCo. v. EnvironmentalProtectionAgency(1979),35 Ill.P.C.B.Op.380. See,~g.,

PrairieRiversNetworkv. JEPAandBlackBeautyCoalCo., PCB01-112(August9,

2001)(citing numerousauthorities);CountyofLaSallev. JEPA,PCB 81-10(March4,

1982);Amax CoalCo. v. JEPA, PCB80-63,-64 (December19, 1980);Environmental

SiteDevelopers,Inc. v. IEPA, PCB80-15 (June12, 1980). Clearly, theauthority

supportingtheBoard’sruling requiringan on-the-recordhearingis overwhelming;and

theauthoritysupportingMidwest Generation’spropositionthat thereis ambiguityon this

point is essentiallynil.

Point II

THE REQUIREMENTS OF DUE PROCESSARE
SATISFIED BY THE PROCEDURES MANDATED BY

THE BOARD’S ORDER AND SUPPORTINGPRECEDENT

Midwest Generation’sargumentthatthelong-standinghearingprocedures

codified in theregulationsandrecognizedin theBoard’sorderdepriveit ofdueprocess

is withoutbasis. Although,asMidwest Generationstates,proceduralrulesarenot finally

definitiveof dueprocessrequirements,suchrules“areausefulreferencebecausethey

representstandardsthatthe GeneralAssemblyandtheDepartmentconcludedwere

sufficient.” Lyon v. DepartmentofChildrenandFamily Services,209 Ill.2d 264 (2004).

Here,Midwest Generationhadampleopportunityto makeits views knownto
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JEPA,anddid so. Thelimited basisfor atradesecretclaimis unambiguouslylaid out in

thestatuteandregulations.See415 ILCS 3/490; 35 Ill. Adm. Code130.208. Under

theseprovisions,atradesecretclaimantmustprove(i) thatthearticlehasnotbeen

publishedordisseminatedor otherwisebecomeamatterofgeneralpublic knowledge,

and(ii) thatit hascompetitivevalue. Thestatutealsoexemptsfrom tradesecret

protectionall “emissiondata”asexpresslydefinedunderCleanAir Act § 114, 42 U.S.C.

7414andassociatedregulations.See415ILCS 5/7, 40 C.F.R.2.301(a)(2)(i)(B),35 Ill.

Adm. Code130.110. Undertheapplicableregulations,atradesecretclaimantmay

presentthebasisfor its claim in aStatementofJustification,providedeitherattheoutset

or in responseto arequestfrom the agency.35 Ill. Adm. Code130.200 et~çj.

Midwest Generationsubmittedinformationin its StatementofJustification

pertinentto bothstatutoryprongsof thetradesecretdefinition — j~,public availability

andcompetitivevalue. IEPA’s subsequentdenial oftradesecretprotectionwasgrounded

specificallyin thesetwo prongs. Midwest Generationnowherestateseitherwhatspecific

additionalinformationregardingtheseprongsit wouldhavesubmitteduponlearningof

IEPA’s unsurprisingrelianceuponthem,norwhy it couldnothavesubmittedthat

informationbeforereceivingthedenial.

IEPA’s denialofprotectionwasbasedadditionally in thestatusofthedocuments

as§ 114 emissiondata. Midwest Generationstatesin its briefthatit “cannotconceive”

ofwhy theinformationit submittedwouldbeconsideredemissiondata. Midwest

Generationbriefat 2. Its conceptionprocessmighthavebeenassistedby reviewingthe

definitionscitedabove,which statethat emissiondataincludesany documentscontaining

informationnecessaryto determinehowmuchaparticularfacilitywas “authorizedto
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emit” — i.e., thatwould determinewhetherthe facility’s emissionsconstituteaviolation

oftheCleanAir Act.3 Here,asMidwestGenerationis well aware,theUnitedStates

EnvironmentalProtectionAgency(“USEPA”) informationrequests,theresponsesto

which arethesubjectofthis proceeding,wereall directedspecificallytoward

determiningwhetherits facilities wereemittingpollutantsin violation oftheCleanAir

Act NewSourceReviewstandards,whichrequireheightenedpollutioncontrolsin

connectionwith certaintypesofnon-routinemodificationsthat havetheeffectof

increasingemissions.4 To theextentMidwest Generationmayhavebeenunclearon this

point, thesolutionwouldhavebeento submitwhateverinformationit hadto theagency

regardingthestatusoftheinformationasemissiondataand/orseekclarificationprior to a

decisionbeingmade,‘ratherthancomplainingafterthefact thatit did not understanda

basicpointof law well enoughto submitappropriateinformation.5

Where,ashere,anagencyhasprovidedaproceduralopportunityto submit

informationin connectionwith adecision,dueprocessdoesnotrequirein every

~40 C.F.R.2.301(a)(2)(i)(B),promulgatedpursuantto § 114,includesin the definitionof emissiondata
“Informationnecessaryto determinethe identity, amount,frequency,concentration,orothercharacteristics
(to the extentrelatedto air quality) of theemissionswhich,underanapplicablestandardor limitation, the
sourcewasauthorizedto emit (including,to theextentnecessaryfor suchpurposes,a descriptionof the
manneror rateofoperationof the source).” TheIllinois definitionat 35 Ill. Admin. Code.130.110is
substantiallythesame.

~TheNewSourceReviewprovisionsof the CleanAir Act defineaplantmodificationthat triggers
heightenedpollution controlstandardsas follows:

Theterm“modification” meansanyphysicalchangein, or changein themethodof
operationof, a stationarysourcewhich increasestheamountof any airpollutantemitted
by suchsourceor which resultsin theemissionof anypollutantnotpreviouslyemitted.”

CleanAir Act § 11 l(a)(4), 42 U.S.C.741 1(a)(4). In the § 114 informationrequest,USEPAsought
informationconceming,inter alia,capitalprojectsundertakenatMidwestGenerationfacilities (someof
which mayconstitute§ 111(a)(4)modifications)andnetgeneration,coalheatcontent,andnetheatratefor
eachplant, which is necessaryfor a determinationof whetheremissionshaveincreased.

~In anyevent,giventhat thequestionof whetherinformationconstitutes“emissiondata” accordingto the
CleanAir Act definitionis essentiallyalegalone,it is unlikely thatMidwestGeneration‘would havehad
anypertinentfactualinformationto submit.
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circumstancethat ahearingbeprovidedwith afull panoplyofproceduralrights. On’ the

contrary,asobservedby theIllinois SupremeCourtin Lyon, “what dueprocessentailsis

aflexible conceptin that not all situationscallingfor proceduralsafeguardscall forthe

samekind of procedure.”209 Ill.2d at272 (citing variousUnitedStatesSupremeCourt

decisions).Clearlytherearecircumstances— ~ criminalproceedings,license

deprivations,etc.— whereeveryavailableproceduralright mustbe in placeandadhered

to rigorously,including theright to cross-examineandrebutunfavorabletestimony. But

theBoardhasappropriatelydeterminedthat, in atradesecretmatter,the Statementof

Justificationprocessoutlinedin theregulationsat 35 Ill. Adm. Code130.200 ~ ~q. is

sufficientto protectthe interestoftradesecretclaimants.

Conclusion

Fortheforegoingreasons,IEPA respectfullyrequeststhatMidwest Generation’s

requestfor reconsiderationof theBoard’sOrderandreviewofthismatter~ novobe

denied.

Dated: Chicago,Illinois
August13, 2004

Respectfullysubmitted,

LISA MADIGAN, AttorneyGeneralofthe
Stateof Illinois

MATTHEW DUNN, Chief,Environmental
Enforcement!
AsbestosLitigation Division
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BY~

Ann Alexander,AssistantAttorney
GeneralandEnvironmentalCounsel
PaulaBeckerWheeler,Assistant

AttorneyGeneral
188 WestRandolphStreet,Suite2001
Chicago,Illinois 60601
312-814-3772
312-814-2347(fax)
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

Midwest GenerationEME, LLC )
Petitioner ) PCB 04-185

) Trade SecretAppeal
v. )

)
Illinois Environmental Protection Agency, ‘ )

Respondent )

CERTIFICATE OF SERVICE

Therebycertify thatI did on the 13thDayofAugust2004sendby First Class

Mail, with postagethereonfully paidanddepositedinto thepossessionoftheUnited

StatesPostalService,one(1) original andnine(9) copiesofthefollowing instruments

entitledNoticeofFiling andMemorandumin Oppositionto Midwest Generation’s

Motion for PartialReconsiderationoftheIllinois Pollution ControlBoard’sOrderofMay

6, 2004, to

To: DorothyGunn,Clerk
Illinois Pollution ControlBoard
100 WestRandolph
Suite11-500
Chicago,Illinois 60601

andatrueandcorrectcopyofthesameforegoinginstruments,by First ClassMail with

postagethereonfully paidanddepositedinto thepossessionoftheUnitedStatesPostal

Service,to:

SheldonA. Zabel KeithHarley
Mary A. Mullin Annie Pike
AndrewN. Sawula , ChicagoLegalClinic, Inc.
SchiffHardinLLP 205 WestMonroe,

4
th Floor

6600 SearsTower Chicago,Illinois 60606
Chicago,Illinois 60606

Dated: Chicago,Illinois
August13,2004



LISA MADIGAN, AttorneyGeneralofthe
StateofIllinois .

MATTHEW DUNN, Chief,EnvironmentalEnforcement!
AsbestosLitigation Division

BY: ~ ~

AnnAlexander,AssistantAttorneyGeneraland
EnvironmentalCounsel

188 WestRandolphStreet,Suite2000
PaulaBeckerWheeler,AssistantAttorneyGeneral
Chicago,Illinois 60601
312-814-3772

312-814-2347(fax)




